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SCHEDULE 

showing  the  original  volumes  of  reports  In  which  the 
cases  herein  selected  and  re-reported  may  be  found, 
and  the  pages  of  this  volume  devoted  to  each  state. 

WiscoNsnc  Repobti Vol.  82.  17-82 

Alabama  Reports     •••••.  VoL  94.  83-156 

California  Reports      •    •    •    •    .  VoL  97.  167-215 

Illinois  Reports Vols.  140, 14L    216-354 

Kansas  Reports VoL  49.  855-413 

Missouri  Reports    •••••.  Vols.  110^  IIL    414-556 

Montana  Reports VoL  12.  657-615 

Nebraska  Reports VoL  84.  616-669 

New  Jersey  Law  Reports  •    •    .  Vol.  64.  670-689 

New  York  Reports     .    ,    .    •    .  VoL  187.  690-755 

North  Dakota  Reports  ....  VoL  2.  766-804 

Pennsylvania  Stats  Bspobts  •    .  VoL  148.  805-849 

Rhode  Island  Bepobtil'  •    •    •    .  VoL  17.  850-907 

Vermoht  Bepobts VoL  64.  908-949 


SCHEDULE 


SHOWINO  m  WHAT  VOLUMES   OP  THIS   SERIES  THE  CASES 

EEPORTED  IN  THE  SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


BUto  repoiti  an  la  pannthesea,  and  the  ntunbeni  of  tbli  series  In  bold-faced  flgaitik 

Alabama.  ~  (83)  3;  (84)  6;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89)  18;  (90^ 

91)  84;  (92)  25;  (93)  30;  (94)  33. 
Arkansas.  ~  (48)  8;  (49)  4;  (50)  7;  (51);  14;  (52)  20;  (53)  22;  (54)  26; 

(55)  29. 
California (72)  1;  (73)  2;  (74)  5;  (75)  7:  (76)  9;  (77)  11;  (78,  79)  12;  (80) 

13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86)  21;  (87,  88)  22; 

(89)  23;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95)  29;  (96)  31/  (97)  33. 
CoLORADa— (10)  8;  (11)  7;  (12)  13;  (13)  16;  (14)  20;  (15)  22;  (16)  25; 

(17)  8L 
Connecticut.  — (54)  1;  (55)  8;  (56)  7;  (57)  14;  (58)  18;  (59)  21;  (60)85; 

(61)  29. 
Dklawaru,  —  (5  Houst.)  1;  (6  Houst.)  22. 
Florida.— (22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (27)  26;  (28)  29;  (29)  80; 

(30)  82. 
Georqia.  —  (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14;  (83,  84)  20; 

(85)  21;  (86)  22;  (87)  27;  (88)  30;  (89)  32. 
Illinois.  — (121)  2;  (122)  3;  (123)  5;  (124)  7;  (125)  8;  (126)  9;  (127)  11; 

(128)   15;    (129)   16;    (130)   17;    (131)   19;    (132)   22;    (133,    134)  23; 

(135)  25;  (136)  29;  (137)  31;  (138,  139)  32;  (140,  141)  33. 
Indiana.— (112)  2;  (113)  3;  (114)5;  (115)7;  (116)  9;  (117,  118)  10;  (119) 

12;  (120, 121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (126,  127)  22; 

(128)  25;  (129)  28;  (130)  30;  (131)  31;  (132)  32. 
Iowa.  —  (72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20; 

(81)  25;  (82)  31;  (83)  32. 
Kansas.  —  (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21; 

(45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33. 
Kbntucky.  —(8.3,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  25;  (90)  29. 
LoxTBLANA.  —  (.39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  21;  (43  La.  Ann.)  26;  (44  La.  Ann.)  32. 
Mains.  —(79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  23;  (84)  30. 
Maryland.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20;  (73)  26;  (74) 

28;  (75)  32. 
Massachusktts.— (145)1;  (146)  4;  (147)  9;  (148)  12;  (149)  14;  (150)  15;  (151) 

21;  (152)  23;  (153)  25;  (154)  26;  (lo5)  31;  (150)  32. 


10  SOHBDULK. 

ICiOHiOAH.  -  (60,  «1)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75> 

18;  (70)  14;  (71.  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  20; 

(81,  82,  83)  21;  (84)  22;  (85,  86,  87)  24;  (88)  26;  (89)  28;  (90.  91)  80; 

(92)  81;  (93)  32. 
MniNKSOTA.  —  (36)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16|  (42)  18;  (43)  19; 

(44)  20;  (45)  22;  (46)  24;  (47)  28;  (48)  31;  (49)  32. 
MraaissiPPi.  — (65)  7;  (66)  14;  (67)  19;  (68)  24;  (69)  SO. 
Missouri.  —(92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (101)20;  (102)22;  (103)23;  (104,105)24;  (106)27;  (107)28; 

(108,  109)32;  (110,  111)33. 
MoKTANA.  —  (9)  18;  (10)  24;  (11)  28;  (12)  33. 
Nkbraaka.  — (22)  3;   (23,  24)  8;   (25)  13;   (26)  18;  (27)  20;  (28;  S9)  86; 

(:«))  27;  (31)  28;  (32,  33)  29;  (34)  33. 
Nevada.  —(19)  3;  (20)  19. 
New  Hampshib«.  —  (64)  10;  (62)  13;  (65)  23. 
Nkw  Jkrskt.  — (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (60  N.  J.  L.)  7;  (61 

N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 

Eq.)  24;  {5^  N.  J.  L.)  26;  (48  N.  J.  Eq.)  27;  (49  N.  J.  Eq.)  31;  (54 

N.J.  L.)33. 
Nbw  York.  — (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)11;  (115)12;  (116,117)15;  (118,  119)16;  (120)17;  (121)18;  (122) 

19;  (123)  20;  (124,   125)  21;  (126)  22;  (127)  24;  (128,  129)  26;  (130. 

131)  27;  (132,  13:?)  28;  (134)  30;  (135)  31;  (136)  32;  (137)  33. 
North  Caroli.na.  —  (97,  98)  2;  (99,100)6;  (101)9;  (102)11;  (103)14;  (104) 

17;  (105)  18;  (106)  19;  (107)  22;  (lOS)  23;  (109)  26;  (110)  28;  (111)  32. 
North  Dakota.  —(1)  26;  (2)  33. 

Ohio.  —(45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21;  (48  Ohio  St)  29. 
Orbgon.— (15)  3;   (16)   8;   (17)  11;   (18)  17;   (19)  20;   (20)  23;   (21)  88; 

(22)  29. 
Pennsylvania.  — (115,  IIG,  117  Pa.  St.)  2;  (118,  119  Pa,  St.)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St)  17; 

(132,  133,  i:U  Pa.  St.)  19;  (135,  136  Pa.  St.)  20;  (137,  138  Pa.  St.)  21; 

(139.  140,  141  Pa.  St.)  23;  (142,  143  Pa.  St.)  24;  (144,  145  Pa.  St.)  27; 

(146  Pa.  St.)  28;  (147,  150  Pa.  St.)  30;  (151  Pa.  St)  31;  (148  Pa.  St) 

33. 
Rhode  Island. —  (15)  2;  (16)  27;  (17)  33. 
Soirru  Carolina.  —  (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  82)  17;  (33)  86; 

(34)  27;  (35)  28;  (3.>)  31. 
Tenne-hske.— (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  24;  (90)  25;  (91)  30. 
Texas. —(68)  2;  (69;  24  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8;  (71)  10; 

(27  Tex.  App.)  11;  (72)  13;  (73,  74)  15;  (75)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  22;  (79)  23;  (29  Tex.  App.)  25;  (80.  81)  26;  (82)  27; 

(30  Tex.  App.)  28;  (S3)  29;  (84)  31. 
Vermont.  — (60)  6;  (61)  15;  (62)  22;  (63)  25;  (64)  S3. 
ViRQi.NiA.  —  (82)  3;  (83)  5;  (84)  10;  (85)  17;  (86)  19;  (87)  84;  (88)  29. 
Washington.  —  (1)  22;  (2)  26;  (3)  28;  (4)  3L 
West  Virginia.  —  (29)  6;   (30)  8;    (31)  13;   (32,  33)  26;  (34)  26;  (35)  29; 

(36)  32. 
WI300N3IM.  —(69)  2;  (70,  71)  5;  (72)  7;  (73)  9;  (74,  76)  17;  (76,  77)  20;  (78) 

23;  (79)  24;  (80)  27;  (81)  29;  (82)  Sa 
Wyoming. —(3)31. 
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CASES  REPORTED. 


VjLltM.  SOBJKCT.  RSPOKT.  FAOB. 

Adams  V.  Fletcher Nuisances 17  R.  I.  137....  859 

Allen  V,  Keily Landlord  and  ten't..  17  R.  I.  731 905 

AUentown  v.  Western  U.  Tel.  Co. Mun.  corporations . .US  Pa.  St.  117...  820 

Askew  V.  State ...Homicide 94  Ala.  4 83 

Atchison  etc.  R.  R.  Co.  v.  "BoeTner.Eminent  domain...  34  Neb.  240 637 

Austin  ▼.  Bailey Mortgages 64  Vt.  367 932 

Ballou  V.  Earle Can-iers 17  R.  I.  441 881 

Beck  V.  Dowell Damages Ill  Mo.  506 547 

Beck  V.  Haas Limitations  of  act'ns. Ill  Mo.  264 616 

Beck  V.  Pennsylvania  etc.  R.  R.  Co.Eminent  domain ...  148  Pa.  St.  271. . .  822 

Bensieck  v.  Cook Trust  deeds 110  Mo.  173 422 

Bibb  V.  State »..  Husband  and  wife..  94  Ala.  31 88 

Billings  V.  Accident  Ins.  Co Insurance. 64  Vt.  78 913 

Board  of  Commissioners  v.  Ottawa.  Taxation 49  Kan.  747 396 

Boss  V.  Northern  Pac.  R.  R.  Co. . .  Railroads 2  N.  D.  128 ....  756 

Bowers  v.  Smith Elections Ill  Mo.  45 491 

Bowling  V.  Garrett.... Mechanic's  lien 49  Kan.  504  . . . .  377 

Bras  V.  Sheffield Lease 49  Kan,  702    ...  386 

Brown  r.  Pitcairn ..Specific 'perform' nee. US  Pa.  St.  387. . .  S34 

Butler  V.  Baker Brokers 17  R.  I.  682 897 

Capwell  r.  Sipe.    Privilege 17  R.  I.  475  ... .  890 

Cass  County  Bank  v.  Bricker Compound' g  felony.  34  Neb.  516  ....  649 

Caswell  V.  Caswell Mar  ge  and  divorce.  64  Vt.  557 943 

^cliestef*^'*''''  ^'^''^''^  ^'  ^^"^  \  J^S^'"^ 17  R.  I.  492  ....  893 

Chicago  eta  Brick  Co.  v.  Rein-  \  Master  and  servant  .UQ  l\\.  334 249 

neiger ( 

Chicago  etc.  Cab  Co.  v.  Yerkes. . .  Corporafions 141  111.  320 316 

City  of  Camden  v.  Green Payment 54  N.  J.  L.  591. .  686 

Cole  V.  O'Brien Agency 34  Neb.  68 616 

Commercial  Nat.  Bank  r.  Burch.  .Coi-porations 141111.  519 331 

Commonwealth  v.  Allen Highways 148  Pa.  St.  358. . .  830 

Commonwealth  ▼.  Hess Sales 148  Pa.  St.  98...  810 

^irbee'"''^^'''"!*!:.^''".^^*  i^'*"*^ 64Vt.571 944 

Covingtoa  ▼.  Neftzger Insane  persom 140  IlL  608 261 


12  Cases  Reported. 

N4MI.  SCBJKCT.  BkPORT.        PAOS. 

Dance,  In  re Certiorari. 2N.  D.  184...  768 

Davis  V.  Bronaon ContracU 2N.D.  300....  788 

Dean  ▼.  Driggs Wareliouaemen 137  N.  Y.  274....  721 

Disbrow  v.  Diirand Services 54  N.  J.  L.  343. .  678 

Dodge  V.  Granger Mun.  corporatioru . .   17  R.  I.  664 901 

Doty  V.  Teller Estates 54  N.  J.  L.  163..  670 

Driscoll    T.    Market   Street  etc.  )  c.      ,       .,                   ot  n  i    rro  ont 

R' V  Co  \  "''■'*'  ratlvoays ....   97  Cal.  553 203 

Dwyer  r.  American  Express  Co. .  .Master  and  servant.  82  Wis.  307. ....     44 

Etlgerton  ▼.  Edgerton Mar'ge  and  divorce.   12  Mont.  122  .. .  657 

Engel  V.  Eureka  Club Master  and  servant..  131  N.  Y.  100,...  692 

Estate  of  Plate WilU 148  Pa.  St.  55....  805 

Eyre  V.  Jordan Landlord  and  ien'nt.ll\  Mo.  424 643 

Fanning  V.  Chace Slander 17  R.  I.  388  ....  878 

Farley  v.  Farley Marge  and  divorce.  94  Ala.  501 141 

Ferguson  v.  Neilson Married  women. ...   17  R.  I.  81 855 

Ferguson  v.  Soden Usury Ill  Mo.  208 612 

^Ca\'!\^!"!fr.'".^.!!'.''.^.'.*'.°:  \P<'rtUion 94  Ala.  557 146 

^'I*.^  .frst^f  Si!' RV  Pn'"''^'    Corporations 137  N.  Y.  231. ...  712 

second  btreet  etc.  K  y  Co J        ■' 

First  Nat.  Bank  v.  Payne Witnesses Ill  Mo.  291 620 

First  Nat.  Bank  V.  Security  Nat.  )  ^t       •    .            .          oj  vr  u  m  eio 

D^  .  •'  V  Neg.  instruments. , .  34  Neb,  71 618 

First  Nat.  Bank  V.  Sprague Banks 34  Neb.  318 644 

Fish  Bros.  Wa^on  Co.  v.  LaBelle  J  Trade-mxi^ 82  Wis.  646 72 

Wagon  W  orks J 

Flint  V.  Hutchinson  etc.  Burner  Co.S^andw- 110  Mo.  492 476 

Gay  r,  Brierfield  Coal  etc.  Co Jurisdiction 94  Ala.  303 122 

Oay nor  v.  Blewett Lis  pendeia 82  Wis.  313 47 

Oibney  v.  State    Negligence 137  N.  Y.  1 690 

Goldsmith  v.  Eichold Partnership 94  Ala.  116 97 

Goodwin  v.  Smith Judiciid  sales 49  Kan.  .351 373 

Gordon  V.  Gordon Mar  ge  and  divorce. \^\\\\.  160 294 

Gorman  V.  Southern  Pacific  Co.  ..^(n7?-oa(fo 97  Cal.  1 167 

Gunther  t.  Ullrich Vendor  andpurch'r.  82  Wis.  222 32 

Haenssler  V.  Missouri  Iron  Co ....  Partition 110  Mo.  188. 431 

Harding  v.  Hawkins Judgments 141  111.  572 347 

Harris  V.  Foster Landlord  and  ten' nt.  97  Cal.  292 187 

Hatch  V.  Kizer Specijic perform'nce.UO  IW.  583 258 

Hawky  v.   Sheldon Watercourses 64  Vt.  491 941 

Haxtun  itc.  Heater  Co.  v.  Gordon.  J/ecArtmc'*  lien  ....     2  N.  D.  246....   776 

Hayes  V.  Boylan Deeds 141  111.  400 326 

Heizer  v.  Kiiigsland  etc.  Mfg.  Co.. Ne^/ligenee 110  Mo.  605 482 

Herreshoff  v.  Boutineau CoutrncU 17  R  I.  3 850 

House  V.  Beak Evidence 141  IlL  290. 307 

Humholdt  etc.  Park  Association  )  ^  ..  „    „  . 

T.  Stevens. }^Corporat>onM. 34  Neb.  628  . . . .   664 

Hunt  V.  Hayes Husband  and  xdfe. .   64  Vt.  89 917 


Cases  Bepobtxd.  13 

VkUM.                                           SuBJXcr.  K«po«».  Taom. 

breDanoe Certiorari 2N.  D.  184....  768 

X»mp  T.  PeopI*. Mutueorporatioiu,. 141  HL  9 270 

Kansas  City  ete.  R.  R.  Oa,  t.  >  „  .,       .                    «^  »,     «b-  ,,^ 

Higdon... f^o'^roodfc... 94  Ala.  286 119 

Keck  V.  Bieber Indemnity  bonds ,,  .1^  V^  St.  6i5. . .  846 

Kennedy  ▼.  California  Sav.  Bank. .  A  ttachment 97  Cal.  93 163 

^7^klc?'.^!^T..^!^^..^^!^TA^''^'^^ 84  Neb.  808.....  666 

^RV;tyCa^.^!^..f.^"!!  \  ^^^^^ :64N.  J.L.  676..  682 

Larmonv.  Knight TruaU 140  111.232. 229 

Larson  v.  Metropolitan  etc.  'B.'y  Co. Real  property 110  Mo.  234 439 

Leatherbury  V.  Connor Sales. 54  N.  J.  L.  172..  672 

Liermann  y.  Chicago  etc  R'y  Co,  .Railroads. 82  Wis.  286.....     17 

Lindsay  V.  Cooper Estoppfl. 94  Ala.  170 105 

Linkauf  T,  Lombard Corpoi-ationa. 137  N.  Y.  417....  743 

Madison  Square  Bank  ▼.  Pierce.  ..^cgr.  ms^rwmento..  .1.37  N.  Y.  444....  751 

McCasker  v.  Enright Evidence 64  Vt.  488 938 

Meier  v.  Morgan Master  and  servant .  82  Wis.  289 39 

Metcalf  V.  Sweeney Master  and  servant .   17  R.  L  213  ....  864 

Mills  T.  La  Verne  Land  Co Mechanic's  lien.. . .  97  Cal.  254 168 

More  V.  Bennett Contracts 140  111.  69 216 

Mutual  Accident'Ass'n  v.  Jacobs. . 5a/)jb ....141  111.  261 302 

Norris  T.  Heald Mortgages 12  Mont.  282...  681 

North  Hudson  Mutual  Building  |  ^           ,.  eo  wr-     -ica  ct 

etc.  Ass'n  v.  ChiUis .\  (Corporations 82  Wis.  460. ....     67 

Norton  T.  Atchison  etc.  R.  R.  Co..  Judgments 97  Cal.  38S 198 

NoyesT.  Hubbard Insolvency 64  Vt.  302 928 

O'Keeffe  v.  First  Nat.  Bank Neg.  instruments. . .  49  Kan.  347  ... .  370 

Page  V.  Krekey Guaranty 137  N.  Y.  307 731 

Parker  V.  Providence  etc.  Steam-  J  bt  .  j     j    »  n  t>    t   ft-ra  d^« 

.      .  ^  yExrsand  admrs..  17  R.  I.  376  ....  869 

Phenix  Ins.  Co.  y.  Munger Insurance 49  Kan.  178  ....  360 

Peck  V.  State Judgments 137  N.  Y.  372 733 
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OoirrRiBOTORT  Neoligenck,  Question  of,  Should  be  Submitted  to  Jobt, 
WHEN.  — The  proof  of  contributory  negligence  must  be  clear  and  de- 
eisive,  not  leaving  room  for  impartial  and  unbiased  minds  to  arrive  at 
•ny  other  conclusion,  in  order  to  warrant  any  absolute  direction  to  the 
jury  on  that  ground.  When,  therefore,  plaiutiflF's  intestate  is  killed 
at  a  crossing  by  a  locomotive  of  the  defendant  under  the  following  cir- 
cumstances, the  question  of  the  contributory  negligence  of  the  deceased 
should  be  submitted  to  the  jury,  and  it  is  error  to  direct  a  verdict  for 
the  defendant.  The  locomotive  with  only  a  tender  and  snow  pilot  at- 
tached was  running  north  at  a  high  rate  of  speed;  there  was  no  regular 
train  due  at  the  time;  the  deceased,  having  just  unhitched  his  horses 
from  a  sled,  at  a  point  about  thirty  feet  east  of  the  crossing,  was  driving 
them  westward  across  the  track,  his  view  to  the  south  being  greatly  if 
not  entirely  obstructed  by  piles  of  logs  and  other  obstructions,  until  ha 
came  witliin  fifteen  feet  of  the  track,  when  the  forefeet  of  his  near  horse 
were  over  the  rail.  Tlie  day  was  cold,  windy,  and  blustery;  it  was  snow- 
ing some  and  the  snow  was  drifting,  the  wind  blowing  from  the  north- 
east; the  locomotive  approached  with  much  less  noise  than  an  ordinary 
train  would  make,  and  those  in  charge  of  it  gave  uo  signal  by  bell  or 
whistle;  the  deceased,  when  eight  or  nine  feet  from  the  track,  saw  the 
locomotive  one  hundred  and  sixty-four  feet  away,  but  had  no  time  for 
deliberation  or  to  observe  its  unusually  high  rate  of  speed,  and  was 
■truck  by  it  before  he  could  get  across  the  track. 

Contributory  Negligence  not  Chargeable  to  one  Called  to  Act  in 
Emergency,  when.  — Contributory  negligence  is  not  always  chargeable 
upon  the  failure  to  exercise  the  greatest  prudence  or  the  best  of  judg- 
ment in  cases  where  a  person  is  required  to  act  suddenly  or  in  an  emer- 
gency. 

HlOLIQKNCB    of    DEFENDANT    QUESTION    FOR    JuRY,    THOUGH    CONTRIBUTORY 

Negligence  on  Plaintiff's  Fart,  wukn.  — In  an  action  against  a  rail- 
road company  to  recover  damages  for  the  death  of  the  plaintiff's  intes- 
tate, the  negligence  of  the  deceased  will  not  enable  the  company  to  escape 
Am.  St.  a&r.,  Vou  XXXIIL  —2       17 
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liability  if  tbe  act  which  caused  the  injury  was  done  by  the  defendant 
after  it  discovered  his  negligence,  and  it  could  have  avoided  the  injury 
by  the  exercise  of  reasonable  care  and  prudence;  and  if  the  deceased 
was  not  a  trespasser,  such  supervening  negligence  need  not  be  gross  in 
order  to  authorize  a  recovery.  When,  therefore,  the  engineer  of  a  loco- 
motive by  which  the  plaintifiF's  intestate  was  killed  at  a  railroad  crossing 
testifies  that,  when  five  hundred  and  forty  feet  from  the  crossing  he 
•aw  the  deceased  and  his  team,  the  heads  of  the  horses  being  then  within 
eight  or  nine  feet  of  the  track;  that  they  were  headed  as  if  they  were 
going  to  cross,  but  he  did  not  think  they  would  cross;  that  they  were 
then  standing  still,  but  when  he  got  within  a  few  yards  of  them  the 
deceased  made  a  dive  to  go  across;  that  when  he  saw  them  he  did  not 
think  it  prudent  to  sound  the  whistle  for  fear  it  would  frighten  the  horses 
onto  the  right  of  way;  that  after  striking  them  he  reversed  the  engine 
and  stopped  the  locomotive  within  three  hundred  and  fifty  feet;  and 
another  intelligent  witness,  who  was  at  the  time  standing  near  the  scene 
of  the  accident,  testifies  that  the  deceased  and  his  horses  did  not  stop 
at  any  timq  after  they  started  from  a  point  about  thirty  feet  from  the 
track  until  they  were  struck  by  the  locomotive,  —  the  case  should  be 
■nbmitted  to  the  jury,  and  it  is  error  to  direct  a  verdict  for  the  defend, 
ant. 

Action  brought  by  Louis  Valin,  as  administrator  of  the  es- 
tate of  Narcisse  Craite,  to  recover  from  the  defendant  damages 
for  the  killing  of  his  intestate  at  a  crossing  by  one  of  its  loco- 
motives. At  the  point  where  the  accident  happened  the  de- 
fendant's road  runs  due  north  and  south.  The  crossing  at 
which  it  occurred  was  constructed  and  maintained  by  the 
company,  and  was  in  general  use  by  Craite  and  others  at  all 
hours  in  passing  and  repassing  about  their  lawful  business, 
with  the  knowledge  and  acquiescence  of  the  defendant.  The 
locomotive  was  going  north  at  the  time  the  accident  happened. 
Other  facts  necessary  to  an  understanding  of  the  case  are 
stated  in  the  opinion. 

Ellis,  Greene,  and  Merrill,  and  E.  H,  Ellis,  for  the  appellant. 
Charles  E.  Vroman,  for  the  respondent. 

PiNNEY,  J.  The  evidence  of  negligence  on  the  part  of  the 
company,  to  say  the  least,  was  quite  sufficient  to  require  that 
the  case  should  be  submitted  to  the  jury,  unless  the  alleged 
negligence  of  the  deceased  contributing  to  his  death  was  so 
clearly  and  conclusively  proved  as  to  justify  the  court  in  tak- 
ing the  case  from  the  jury  and  directing  a  verdict  for  the  de- 
fendant; and  the  vital  question  is  whether,  under  the  peculiar 
circumstances  of  the  case,  the  alleged  negligence  of  the  de- 
ceased is  one  of  fact  for  the  jury  or  of  law  for  the  court 

The  rule  is  well  settled  that,  in  order  to  justify  the  court  in 
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taking  a  case  from  the  jury,  the  question  must  be  wholly  one 
of  law;  for  if  it  depends  upon  controverted  facts,  upon  what 
facts  the  testimony  establishes,  the  credibility  of  witnesses, 
or  what  inferences  or  conclusions  ought  to  be  drawn  from  the 
testimony,  then  it  is  clearly  a  question  to  be  submitted  to  the 
jury.  If  the  jury  arrive  at  a  conclusion  wholly  unwarranted 
by  the  evidence,  or  which  may  be  imputed  to  passion,  sympa- 
thy, or  prejudice,  so  that  upon  the  whole  case  the  court  can 
see  that  justice  has  not  been  done,  then  for  these  or  kindred 
reasons  the  court,  in  the  exercise  of  sound  discretion,  may  set 
aside  the  verdict  and  grant  a  new  trial;  but  the  giving  of  an 
absolute  direction  to  the  jury  to  find  a  verdict  is  a  matter  of 
legal  right,  founded  on  facts  positively  established.  If  the 
case  involves  a  fair  question  of  fact  for  argument,  it  is  for  the 
jiiry.  Negligence  is  inferred  as  a  conclusion  from  the  facts 
and  circumstances  of  the  particular  case,  instead  of  being  a 
fact  in  and  of  itself;  and  inasmuch  as  each  case  depends  so 
much  upon  its  peculiar  combination  of  facts  and  circum- 
stances, and  the  inferences  to  be  drawn  from  them,  a  decision 
in  it  cannot  be  considered  as  a  precedent  binding  or  controlling 
in  other  cases.  "Negligence  is  almost  always  to  be  deduced 
as  an  inference  of  fact  from  several  facts  and  circumstances 
disclosed  by  the  testimony,  after  their  connection  and  relation 
to  the  matter  in  issue  have  been  traced,  and  their  weight  and 
force  considered.  In  such  cases,  if  unbiased  men  would 
differ  as  to  such  inferences,  then  they  cannot  be  made  with- 
out the  intervention  of  a  jury,  although  all  the  witnesses  agree 
in  their  statements,  or  there  be  but  one  statement  which  is 
consistent  throughout."  Per  Cassoday,  J.,  in  Hill  v.  Fond  du 
Lac,  56  Wis.  242,  cited  and  confirmed  in  Nelson  v.  Chicago  etc. 
R'y  Co.,  60  Wis.  323.  In  the  case  last  mentioned  it  was  held 
that  "it  is  only  when  the  inference  of  negligence,  or  the  ab- 
sence of  it,  from  the  undisputed  facts  proved,  is  inevitable, 
that  the  court  will  direct  a  verdict.  In  all  cases  in  which 
such  inference  is  in  doubt,  giving  to  the  testimony  the  con- 
struction most  favorable  to  the  party  charged  therewith,  the 
question  of  negligence  is  for  the  jury":  Langhoff  v.  Milwaukee 
etc.  R'y  Co.,  19  Wis.  496;  Nelson  v.  Chicago  etc.  R'y  Co.,  60 
Wis.  820,  and  cases  there  cited;  Kaples  v.  Orth,  61  Wis.  533; 
Hoye  V.  Chicago  etc.  R'y  Co.,  62  Wis.  666;  Hoye  v.  Chicago 
etc.  R'y  Co.,  67  Wis.  14,  15;  Seefeld  v.  Chicago  etc.  R.  R.  Co., 
70  Wis.  216;  5  Am.  St.  Rep.  168;  Wimtanley  v.  Chicago  etc. 
R'y  Co.,  72  Wis.  376j  Duama  v.  Chicago  etc.  R'y  Co.,  72  Wis, 
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623;  7  Am.  St.  Rep.  879;  Abbot  v.  Dwinnell,  74  Wis.  525; 
and  many  other  cases  in  this  court  might  be  cited  to  the  sam» 
effect. 

It  is  equally  well  settled  by  adjudicated  cases  that  the  bur- 
den of  proof  of  contributory  negligence  is  ordinarily  on  the  de- 
fendant: Randall  v.  North  Western  Tel  Co.,  54  Wis.  147;  41 
Am.  Rep.  17;  Kelly  v.  Chicago  etc,  R'y  Co.,  60  Wis.  482; 
Bessex  v.  Chicago  etc.  R'y  Co.,  45  Wis.  483;  Railroad  Co.  v. 
Qladmon,  15  Wall.  401;  and  in  any  event,  however  it  may 
appear,  the  proof  of  contributory  negligence  must  be  clear  and 
decisive,  not  leaving  room  for  impartial  and  unbiased  mind? 
to  arrive  at  any  other  conclusion,  in  order  to  warrant  any  ab 
Bolute  direction  to  the  jury  on  that  ground. 

In  view  of  these  well-established  principles,  we  are  to  con- 
aider  whether  the  facts  and  circumstances  disclosed  in  the 
testimony  warranted  the  direction  in  question. 

The  defendant  in  support  of  the  ruling  of  the  circuit  court, 
relies:  1.  Upon  the  general  rule,  often  repeated  in  cases  of 
this  character,  that  one  approaching  a  railroad  crossing,  who 
may  by  looking  have  a  timely  view  of  an  approaching  train, 
is  bound  to  look  and  listen  for  its  approach  before  attempting 
to  cross  the  track,  and  that  a  failure  to  do  so  is  negligence; 
2.  That  immediately  before  the  locomotive  reached  the  cross- 
ing the  deceased  saw  it,  while  yet  in  the  position  of  safety, 
but  rashly  and  recklessly  rushed  in  before  it,  and  in  at- 
tempting to  cross  the  track,  lost  his  life. 

The  particular  facts  and  circumstances  of  the  cases  seem 
to  modify  most  materially  the  view  taken  by  respondent  of 
the  conduct  of  the  deceased.  On  the  day  in  question  the 
deceased  was  engaged  in  drawing  logs  with  his  team,  and 
unloading  them  on  the  south  side  of  the  logging  road,  near 
the  crossing,  in  piles  extending  along  the  bank  of  the  railroad 
in  a  southern  direction,  as  already  mentioned.  He  had  been 
for  about  three  weeks  similarly  engaged,  and  was  no  doubt 
familiar  with  the  time  of  passage  of  day  trains  during  his  usual 
working  hours.  The  day  was  a  cold,  windy,  blustering  day. 
One  witness  describes  it  as  a  dark,  cold  day.  It  was  snowing 
some,  and  the  anow  was  drifting,  the  wind  blowing,  as  one 
witness  said,  from  the  northeast;  and  this  was  calculated  to 
take  away  from  Craite  the  sound  of  an  approaching  train 
from  the  south,  or  any  signal  of  such  by  bell  or  whistle.  The 
size  and  height  of  the  pile  of  logs  and  stumps  was  such  as  to 
intercept  and  shut  off  any  view  of  the  approaching  locomo- 
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tive  from  him  after  he  had  unloaded  his  logs  and  drivea 
around  to  a  point  on  the  lumber  road  about  twenty-five  or 
thirty  feet  from  the  track  he  was  to  cross,  where  he  unhitched 
his  horses  from  the  sled  in  order  to  go  over  the  crossing  to 
the  barn  on  the  west  side  of  the  railroad.  There  is  no  evi- 
dence to  show  what  observations,  by  way  of  looking  and 
listening,  he  had  taken  up  to  this  time;  and  as  the  road  raa 
due  south  for  nearly  two  miles,  it  is  but  fair  to  assume,  in 
view  of  what  he  afterwards  did,  that  he  did  not  discover  any 
evidence  of  danger. 

There  was  no  regular  train  going  north  or  south  at  or 
about  that  time  of  day.  The  locomotive  and  tender  with  a 
snow  pilot  was  passing  most  unexpectedly  for  some  special 
purpose,  probably  to  drive  the  drifted  snow  from  the  track. 
It  was  running  at  a  rapid  and  indeed  high  rate  of  speed,  as 
some  witnesses  testified.  It  ran  through  Maple  Valley  in 
that  maimer,  a  place  three  miles  to  the  south,  without  mak- 
ing any  signal  by  bell  or  whistle,  and  it  made  none  of  its  ap- 
proach to  the  crossing,  as  witnesses  testify.  Its  a|)proach  was 
quite  noiseless  as  compared  with  that  of  an  ordinary  train. 
Netzer,  the  witness  who  saw  more  of  this  unfortunate  occur- 
rence than  any  one  now  living,  and  who  was  on  the  western 
side  of  the  track,  and  in  a  more  favorable  position  to  hear, 
considering  the  direction  of  the  wind,  than  the  deceased,  says 
he  could  not  hear  it  until  it  came  within  seven  or  eight  rods 
of  the  crossing,  although  he  saw  it  when  120  rods  down  the 
road.  About  that  distance  or  more  soutli  of  the  crossing,  it 
ran  through  a  swamp,  where  for  some  distance  tiie  grade  was 
about  four  or  five  feet  below  that  on  either  side  of  the  swamp; 
that  the  grade  was  upward  from  the  swamp  to  the  top  of  a 
small  hill,  through  which  there  was  a  cut  three  or  four  feet 
deep,  and  thence  there  was  a  slight  down  grade  for  n  dis- 
tance of  540  feet  to  the  crossing  in  question,  where  the  cut 
almost  wholly  ceased,  and  the  crossing  was  nearly  on  a  level 
with  the  adjacent  ground. 

Wiiat  Craite  did  or  saw  or  heard  while  at  the  log  pile  un- 
loading his  logs  no  one  pretends  to  know.  He  was  in  a  jiosi- 
tion  to  see  and  hear  an  approaching  locomotive  as  well  aa 
wind  and  snow  and  intervening  obstacles  already  described 
would  admit.  It  is  fair  to  assume  that  he  was  properly  ob- 
servant, and  looked  and  listened,  and  saw  nothing  to  admon- 
ish him  against  taking  his  team  across  the  track.  From  this 
time  there  is  no  living  witness  to  speak  of  his  acts,  or  tell  of 
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what  occurred,  until  death  closed  his  lips  against  any  expla- 
nation on  his  part  of  his  conduct,  except  the  engineer  and 
Netzer,  who  stood  at  the  time  about  sixty  feet  west  of  the 
crossing  on  the  lumber  road,  and  about  eighty-five  feet  from 
where  the  deceased  unhitched  his  team  from  the  sled,  and 
from  whence  he  at  once  proceeded  to  drive  his  team  over  the 
crossing,  standing  behind  them  with  the  lines  in  his  hands^ 
which  brought  the  horses  between  the  deceased  and  Netzer, 
and  necessarily  interfered  with  Netzer's  ability  to  accurately 
observe  all  he  did. 

Netzer  was  asked  whether  there  were  logs  or  other  things 
to  obstruct  the  view  from  the  place  where  Craite  unhitched 
his  horses  till  he  got  to  the  railroad  track,  and  he  answered: 
"Yes;  there  were  some  logs  lying  all  along.  There  were 
some  cedar  logs  right  there  for  a  distance  of  four  or  five  logs, 
with  the  snow  and  all,  six  or  seven  feet  high.  He  was  about 
five  feet  ten  inches.  He  could  see  down  the  track  for  a  small 
distance,  —  three  or  four  hundred  feet,  —  but  that  would  be 
all,  because  the  logs  were  piled  close  to  the  stump,  six  or 
seven  feet  high.  There  is  a  stump  right  close  to  the  road 
where  it  crosses  the  railroad  track.  The  pile  of  cedar  loga 
did  not  extend  east  and  west  over  twenty  or  twenty-five  feet. 
The  teamsters  drove  in  there  and  rolled  off  their  logs,  turned 
around,  and  went  for  more.  As  they  rolled  them  off  they 
drove  up  there  tolerably  near  the  ditch,  say  four  or  five  feet, 
and  they  unloaded  right  south  there  for  ton  or  twelve  rods. 
They  had  them  piled,  with  snow  and  all  that  was  there,  about 
live,  six,  or  seven  feet  high."  He  also  said:  "There  were 
some  other  obstructions,  —  old  logs  lying  all  along  the  track, 
and  stumps  turned  up,  for  fifty  or  sixty  rods  south,  that  had 
been  hauled  there.  Standing  within  ten  or  fifteen  feet  of  the 
rail,  I  should  say,  all  a  man  could  see  would  be  the  smoke- 
stack and  smoke  when  the  locomotive  was  down  in  that 
swamp.  He  took  the  tugs  off  and  the  neck-yoke,  and  started 
across,  —  kept  going  on;  didn't  go  very  fast.  Came  to  the 
bridge  over  the  ditch  near  the  east  rail,  and  the  off  horse 
drew  off  into  the  snow  to  the  north,  and  the  near  one  was  on 
the  off  track,  and  when  I  saw  the  nigh  horse  he  was  ahead  of 
the  other,  and  he  had  his  forefeet  on  the  railroad  track,  and 
that  is  the  last  I  saw  of  them.  A  little  before  the  engine 
came  up  to  him  the  snow  was  flying  so  I  could  not  see  what 
struck  him."  This  witness  saw  the  approaching  locomotive 
when  it  was  quite  a  long  way  oflf,  and  observed  its  progress^ 
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He  testified  that  Craite  did  not  look  for  it  until  the  engine 
was  fifty  or  sixty  feet  away.  Being  asked  where  Craite  was 
when  he  looked  to  see  the  engine,  he  said:  "Well,  he  was  be- 
hind the  horses.  I  can't  say.  I  was  n't  on  his  side.  The 
team  was  between  rae  and  the  man.  When  I  first  noticed 
that  he  looked  at  the  engine  it  was  about  fifty  or  sixty  feet 
away.  It  was  at  the  switch  [164  feet  south  of  the  crossing]. 
The  near  horse's  feet  were  but  just  over  the  east  rail.  He 
seemed  to  urge  his  horses.  Heard  him  say  'Get  up,  go  on;' 
and  saw  him  shaking  the  lines.  One  horse  got  across.  The 
other  was  killed,  and  thrown  off  on  the  east  side  of  the  track. 
Craite  looked  when  within  eight  or  ten  feet  of  the  track.  I 
did  not  say  a  word  to  him.  I  saw  the  smoke  of  the  engine 
when  it  was  120  rods  away.  I  did  not  say  a  word  to  him.  I 
supposed  he  was  going  to  get  across  before  the  engine  came 
along."  Being  asked  if,  after  he  got  west  of  the  obstructions, 
there  was  anything  to  prevent  his  looking  right  down  the 
track  before  his  horses  stepped  over  the  rail,  he  answered 
**  Well,  I  don't  remember  now.  Can't  tell  how  far  south  you 
could  see  when  fifteen  feet  from  the  track."  Another  witness 
said:  "  The  logs  were  piled  within  five  or  six  feet  of  the  bank 
of  the  railroad." 

The  engineer  said:  "I  first  saw  them  [Craite  and  the 
horses]  when  we  were  on  the  top  of  the  little  hill,  about  five 
hundred  feet  from  the  crossing.  The  heads  of  the  horses 
seemed  to  be  quite  a  way  back  from  the  rail,  say  about  eight 
feet,  facing  a  little  north,  I  guess  they  were.  The  young  man 
was  standing  with  the  horses;  seemed  to  be  behind  them. 
When  I  got  within  a  few  yards  of  him  he  tried  to  cross  the 
track,  and  that  is  all  I  can  say  about  it.  I  had  no  reason  to 
think  he  was  going  to  cross  when  I  first  came  in  sight  of  him. 
It  seemed  to  me  as  if  he  was  looking  towards  me  when  I  first 
saw  him.  I  didn't  see  any  motion  he  made  at  the  time.  Was 
at  the  switch,  or  a  little  north  when  he  started  to  go  across 
[164  feet  from  the  crossing].  When  I  came  onto  the  brow  of 
the  liill,  there  was  no  occasion  for  an  alarm  whistle.  It  would 
have  been  a  bad  thing  to  give  an  alarm  wiiistle,  because  thev 
seemed  to  be  standing  still,  and  if  I  had,  perliaps  I  would 
have  frightened  those  horses  into  that  right  of  way.  When 
they  attempted  to  cross  I  tried  my  best  to  shut  off  and  reverse 
the  engine.  I  took  it  coolly.  When  I  first  saw  them,  they 
were  headed  as  if  they  were  going  to  cross.  They  seemed  to 
be  standing  still.     Their  heads  were  about  eight  feet  from  the 
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track.  The  man  was  not  walking.  I  am  not  sure  of  that. 
No,  sir;  I  did  not  notice  that  any  effect  on  the  engine  was 
caused  by  the  collision,  any  more  than  if  it  had  struck  noth- 
ing. I  went  on  about  three  hundred  or  three  hundred  and 
fifty  feet,  when  the  engine  stopped.  When  I  saw  him  attempt 
to  cross  I  shut  off  my  engine,  applied  the  air,  and  reversed 
her.  I  had  not  anything  of  that  accomplished  when  the  en- 
gine struck;  just  as  it  struck  I  was  trying  to  shut  off.  I  guess 
we  had  struck  the  man  and  horse  when  we  commenced  to 
try  to  reverse  the  engine.  I  reversed  it  afterwards."  The 
witness  Netzer,  standing  about  thirty  or  forty  feet  away,  said: 
*'After  the  horses  were  unhitched  from  the  sleigh,  and  started 
from  the  tongue,  they  moved  right  along  till  they  got  on  the 
track.  This  man  did  not  stop,  he  kept  on  behind  the  horses. 
When  I  first  saw  the  engine  coming  Craite  was  just  going 
behiwd  the  horses,  taking  hold  of  the  lines,  getting  ready  to 
come  across." 

A  topographical  survey  and  diagram  of  the  locus  in  quo  was 
made  by  the  defendant  several  months  after  the  accident,  but 
not  until  the  snow  to  the  depth  of  about  two  feet  had  gone  off 
and  the  logs  were  removed,  showing  lines  of  vision  south  from 
the  logging  road,  from  which  it  appeared  that,  from  a  point 
twenty  feet  east  of  the  track,  one  could  see  south  along  it  853 
feet;  that  from  a  point  fifteen  feet  east  of  the  rail  an  engine 
was  visible  1,300  feet. 

The  distance  the  deceased  had  to  travel  from  where  he  un- 
hitched from  the  sled  was  a  short  one,  only  about  thirty  feet. 
There  is  no  reason  to  think  that  when  he  had  started  he  had 
had  any  notice  of  the  approach  of  the  locomotive,  nothing  to 
show  that  he  had  not  been  vigilant  and  careful;  for  full  half 
of  the  distance  to  the  rail  the  evidence  shows  that  his  view  at 
that  time  was  greatly,  if  not  entirely,  obstructed.  When  he 
had  reached  a  point  fifteen  feet  east  of  the  rail,  a  distance  of 
six  or  seven  feet  more  would  bring  him  to  the  point  where  the 
forefeet  of  his  near  horse  were  over  the  rail,  and  where  Netzer 
eays  he  did  look,  and  then  the  locomotive  was  at  the  switch- 
post,  160  feet  south  of  the  crossing.  Having  had  no  previous 
knowledge  of  its  approach,  owing  to  the  failure  of  those  in 
charge  to  give  any  signal,  he  had  a  right  to  assume  there  was 
until  then  no  danger,  and  he  was  no  doubt  greatly  confused 
and  alarmed  when  he  did  look,  was  so  far  committed  to  his 
attempt  to  cross,  with  his  team  partly  on  the  track,  that  ho 
had  to  choose  between  two  alternatives  without  the  means  of 
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forming  a  safe  or  prudent  judgment.  He  had  no  time  to  ob- 
Berve  the  unusually  high  rate  of  speed  of  the  locomotive,  no 
time  for  deliberation,  and  although  Netzer  says  Craite  did  not 
look  before  then,  in  view  of  the  fact  that  the  team,  as  he  says^ 
was  between  him  and  Craite,  he  could  not  have  known  that 
he  did  not  look  before  and  without  making  any  discovery. 
The  distance  was  so  very  short,  the  time  so  very  brief,  when 
a  few  seconds  counted  in  fact  for  every  tiling,  that  it  is  diffi- 
cult to  say  that  the  facts  and  circumstances  clearly  and  de- 
cisively established  negligence  on  the  part  of  the  deceased. 
With  the  locomotive  at  ten  rods'  distance,  he  might  from  his 
standpoint  have  thought  he  could  succeed  in  crossing  in 
safety,  and  that  such  would  be  the  better  course.  Netzer,  an 
intelligent  witness,  observing  the  occurrence,  thought  he  would 
get  across  and  uttered  no  warning,  and  but  for  the  high  rate 
of  speed  he  might  have  succeeded.  It  would  be  most  unjust 
to  hold  that  he  was  chargeable  with  knowledge  of  the  unusual 
rate  of  speed  of  the  locomotive  with  neither  means  nor  oppor- 
tunity to  judge  of  the  fact,  when  no  notice  whatever  was  given 
(as  we  must  assume  in  view  of  the  state  of  the  record)  of  its 
approach  until  the  noise  of  its  ordinary  uiotion,  to  be  heard 
only  eight  or  ten  rods,  announced  the  fact. 

Contributory  negligence  is  not  always  chargeable  upon  the 
failure  to  exercise  the  greatest  prudence  or  the  best  of  judg- 
ment, in  cases  where  a  person  is  required  to  act  suddenly  or 
in  an  emergency:  McClain  v.  Brooklyn  City  R.  R.  Co.,  116  N. 
Y.  470;  Pennsylvania  R.  R.  Co.  v.  Werner,  89  Pa.  St.  59; 
Duame  v.  Chicago  etc.  R'y  Co.,  72  Wis.  530-534;  7  Am.  St. 
Rep.  879;  Gumz  v.  Chicago  etc.  R'y  Co.,  52  Wis.  G76,  677.  As 
said  by  Orton,  J.,  in  Duame  v.  Chicago  etc.  R'y  Co.,  72  Wis. 
530-534;  7  Am.  St.  Rep.  879:  "If,  by  the  negligence  or  omis- 
sion of  those  in  charge  of  the  train,  the  plaintiff's  vigilance 
was  allayed,  they  are  not  to  impute  the  consequences  of  their 
-acts  to  his  want  of  vigilance,  and,  if  their  acts  brouglit  him 
within  the  boundaries  of  peril,  tliey  must  answer  for  it": 
Pennsylvania  R.  R.  Co.  v.  Ogier,  35  Pa.  St.  71,  72;  78  kn\.  Dec. 
322;  Ilahn  v.  Chicago  etc.  R'y  Co.,  78  Wis.  396;  Abbot  v.  Dioin- 
nell,  74  Wis.  514;  Ernst  v.  Hudson  Riv.  R.  R.  Co.,  35  N.  Y.  35; 
90  Am,  Dec.  761.  That  the  deceased  was  just  entering  u{)on 
the  verge  of  manhood,  with  the  instinct  of  self-preservation 
strong  within  him,  and  not  likely  rashly  to  encounter  deadly 
peril  or  great  personal  danger,  is  a  circumstance  not  without 
its  weight,  in  such  a  combination  of  facts  and  circumstances, 
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to  repel  the  imputation  of  negligence.  The  fact  that  he  sa^^ 
the  locomotive  when  it  was  164  feet  distant  from  him,  if  con- 
sidered by  itself  and  not  qualified  by  other  circumstances, 
would  have  strongly  tended  to  show  negligence;  but  even  then 
it  would  scarcely  justifiy  the  court  in  saying  that  there  was 
negligence  as  a  matter  of  law,  independent  of  proof  of  apparent 
rate  of  speed  and  opportunity  to  estimate  it.  Upon  a  careful 
consideration  of  the  evidence,  we  think  that  the  proof  of  con- 
tributory negligence  is  not  so  clear  and  decisive  as  to  justify 
the  absolute  direction  to  the  jury  to  find  for  the  defendant. 
The  following  cases  will  be  found  to  further  support  our  con- 
clusion: Mnssoth  V.  Delaware  etc.  Canal  Co.,  64  N.  Y.  529,  530; 
French  v.  Taunton  Br.  R.  R.  Co.,  116  Mass.  540;  Craig  v.  New 
York  etc.  R.  R.  Co.,  118  Mass.  437;  Schum  v.  Pennsylvania  R.  R. 
Co.,  107  Pa.  St.  8,  13,  14;  52  Am.  Rep.  468.  The  case  of  Olson 
V.  Chicago  etc  R'y  Co.,  81  Wis.  41,  is  clearly  distinguishable. 
There  the  plaintiff  had  timely  notice  of  the  near  approach  of 
the  train,  and  his  course  was  taken  with  full  knowledge  of 
the  fact. 

There  is,  however,  another  aspect  of  the  evidence  which,  we 
think,  made  it  the  duty  of  the  court  to  submit  the  case  to  the 
jury,  even  conceding  that  the  evidence  showed  clearly  and 
decisively  contributory  negligence  on  the  part  of  the  deceased. 
The  engineer  saw  the  deceased  and  his  team  when  he  reached 
the  top  of  the  hill  after  coming  up  out  of  the  swamp,  540  feet 
before  he  reached  the  crossing,  and  he  says  that  the  heads  of 
the  horses  were  within  eight  or  nine  feet  of  the  track,  and 
that  they  were  headed  as  if  they  were  going  to  cross,  though 
he  says  he  did  not  think  they  would  cross;  that  they  were 
standing  still,  the  man  beliind  his  team;  that  when  he  got 
within  a  few  yards  of  them  the  man  made  a  dive  to  go  across; 
that  when  he  saw  them  he  did  not  think  it  prudent  to  sound 
the  whistle,  for  fear  it  would  frighten  the  horses  onto  the  right 
of  way.  They  were  already  on  the  right  of  way,  and  it  is  un- 
derstood that  the  whistle  is  to  l^e  blown  and  the  bell  sounded 
to  warn  men  and  frigliten  animals  off  the  track  or  from  go- 
ing upon  it.  Netzer  contradicts  this  witness  squarely  as  to 
the  man  and  horses  standing  still,  and  says  that  from  the 
time  they  left  the  sled  they  moved  steadily  forward  witliout 
stopping.  The  connection  of  the  engineer  with  the  fatal  oc- 
currence is  such  as  to  justly  subject  his  testimony  to  criticism 
and  to  furnish  reasons  for  doubting  its  candor  and  fairness. 
A  jury  might,  perhaps,  think  his  desire  of  self-vindication 


March,  1892.]     Valin  v.  Milwaukee  etc.  R.  R.  Co.  27 

stronger  than  his  memory  of  facts.  The  reason  he  gives  for 
not  blowing  the  whistle  is  unworthy  of  a  moment's  conside- 
ration, and  possibly  suggestive  of  a  consciousness  that  he 
did  not  in  this  emergency  do  his  plain  and  obvious  duty. 
Animals,  and  much  less  human  beings,  because  they  approach 
the  track  of  a  railway  and  indicate  a  purpose,  or  are  about  to 
cross  under  circumstances  making  it  dangerous  to  do  so  and 
negligent  as  to  human  beings,  are  not  outlawed;  and  those  in 
charge  of  locomotives  and  passing  trains  must  not  neglect  to 
act  with  the  care,  caution,  and  tenderness  of  human  safety 
and  life  plainly  required  by  the  common  dictates  of  humanity. 
It  appears  that  the  locomotive  on  this  occasion  was  readily 
stopped  within  a  distance  of  300  or  350  feet,  but  the  engine 
was  not  reversed  until  after  the  fatal  shock.  When  the  en- 
gineer discovered  the  situation  of  the  man  and  the  team,  had 
he  sounded  the  whistle,  slowed  up,  or  had  instantly  shut  off 
and  reversed  his  engine,  the  fatal  occurrence  probably  would 
have  been  prevented.  A  jury  might  believe  Netzer's  testi- 
mony that  the  deceased  was  moving  steadily  and  certainly 
forward  to  cross  the  track  when  the  engineer  first  saw  him 
with  his  team,  headed,  as  he  says,  as  if  to  cross  the  track,  and 
that  the  facts  were  such  as  to  fairly  admonish  him  to  take 
immediate  and  effective  action  to  avert  the  danger;  and  that 
his  failure  to  do  so  was  negligence  on  his  part,  making  the 
company  liable  for  the  fatal  consequences  which  ensued. 
Hero  was  a  question  of  credibility  of  the  testimony  of  the  en- 
gineer, particularly  when  contradicted  on  a  vital  point,  as  we 
have  seen  he  was,  by  Netzer. 

The  negligence  of  the  deceased  will  not  enable  the  company 
to  escape  liability  if  the  act  which  caused  the  injury  was  done 
by  the  defendant  after  it  discovered  his  negligence,  and  if  tlie 
defendant  could  have  avoided  the  injury  in  the  exercise  of 
reasonable  care:  Morris  v.  Chicago  etc.  Wy  Co.,  45  Iowa,  32, 
and  cases  there  cited.  This  rule  is  well  sustained  by  numer- 
ous authorities;  and  such  supervening  negligence,  as  the  de- 
ceased was  not  a  trespasser,  need  not  be  gross  negligence  in 
order  to  authorize  a  recovery.  In  such  a  case,  it  is  enougli 
that  the  defendant,  by  the  exercise  of  reasonable  care  and 
prudence,  might  have  avoided  the  consequences  of  the  plain- 
tiff's negligence:  Inland  etc.  Co.  v.  Tolson^  139  U.  S.  551,  558; 
Radley  v.  London  etc.  R'y  Co.,  L.  R.  1  App.  C,  754-759;  Scott  v. 
D.  &  W.  R'y  Co.,  11  I.  R.  C.  L.  377;  Austin  v.  New  Jersey  Steam- 
boat Co.,  43  N.  Y.  82;  3  Am.  Rep.  663.     The  evidence  on  thia 
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point  required  the  submission  of  the  case  to  the  jury,  and  for 
error  in  directing  a  verdict  for  the  defendant  there  must  be  a 
new  trial. 

By  the  Court.     The  judgment  of  the  circuit  court  is  re- 
versed, and  the  case  is  remanded  for  a  new  trial. 


OONTRIBUTORT  NbQLIOENOB,  WHEW    A   QUESTION    FOB  THB  JdHT.  — That 

the  possibility  of  a  diflFereace  of  opinion  is  the  proper  test  by  which  to  de- 
termine whether  the  contributory  negligence  of  the  plaintiff  should  be  sub- 
mitted to  the  jury,  see  the  cases  from  this  series  cited  in  the  note  to  Nesbitt 
V.  City  of  Oreenville,  30  Am.  St.  Rep.  526;  to  the  same  effect  see  W.  G.  De 
Pauw  Co.  V.  Stubblefield,  132  Ind.  182.  The  doctrine  has  been  applied  ia 
actions  for  injuries  received  at  railroad  crossings  in  the  following  more  recent 
cases:  HinUe  v.  Richmond  etc.  R.  R.  Co.,  109  N.  C.  472;  26  Am.  St.  Rep. 
682;  Oeist  v.  Detroit  etc.  R'y  Co.,  91  Mich.  446;  Dixon  v.  Chicago  etc.  R.  R. 
Co,,  109  Mo.  413;  Cleveland  etc.  R'y  Co.  v.  Harrington,  131  Ind.  426;  Yorit 
V.  Maine  Central  R.  R.  Co.,  84  Me.  117;  Sullivan  v.  New  York  etc.  R'y  Co., 
154  Mass.  524;  Siegel  v.  Mihoaukee  etc.  R.  R.  Co.,  79  Wis.  404;  Marks  v. 
Fitcliburg  R.  R.  Co.,  155  jMass.  493;  Winchell  v.  Abbot,  77  Wis.  371.  On 
the  other  hand,  if  there  is  but  one  reasonable  inference  to  the  effect  that  the 
plaintiff's  negligence  proximately  contributed  to  the  injury,  then  a  verdict 
may  be  directed  for  the  defendant:  McDonald  v.  Long  Island  R.  R.  Co., 
116  N.  Y.  546;  15  Am.  St.  Rep.  437;  Weber  v.  Kamas  City  etc.  R'y  Co., 
100  Mo.  194;  18  Am.  St.  Rep.  541;  Corcoran  v.  St.  Louis  etc.  R'y  Co.,  105 
Mo.  399;  24  Am.  St.  Rep.  394;  Rush  v.  Coal  Bluff  Milling  Co.,  131  Ind. 
135;  State  v.  Orand  Trunk  Railway,  65  N.  H.  663;  Fulmer  v.  Illinois  Cen- 
tral R.  R.  Co.,  68  Miss,  355;  Jenkins  v.  Central  R.  R.  etc.  Co.,  89  Ga,  756. 
Another  form  in  which  the  rule  has  been  stated  is  that  the  court  will  not 
grant  a  nonsuit,  or  direct  a  verdict  in  favor  of  a  defendant,  on  the  ground 
of  the  plaintiff's  contributory  negligence,  unless  the  evidence,  considered 
in  the  light  most  favorable  to  the  plaintiff,  shows  that  he  has  been  guilty 
of  negligence  which  contributed  to  the  injury:  Moffatt  v.  Tenney,  17  Col. 
189. 

Contributory  Negligence  cannot,  as  a  general  rule,  be  predicated  of 
acts  done  under  the  impulse  of  terror  caused  by  the  negligence  of  anotlier: 
Duame  t.  Chicago  etc.  R'y  Co.,  72  Wis.  523;  7  Am.  St.  Rep.  879;  Southwe-Ht 
Imp.  Co.  V.  Smith,  85  Va.  306;  17  Am.  St.  Rep.  59;  Marble  Co.  v.  Biick,  89 
Tenn.  119;  Baker  v.  North  East  Borough,  151  Pa.  St.  234;  Clark  v.  Pennsyl. 
vania  Co.,  132  Ind.  199;  and  notes  to  Twomleyv.  Central  Park  etc.  K.  R.  Co., 
25  Am.  Rep.  164,  105;  State  v.  Shannon,  38  Am.  Rep.  599;  Forney  v.  Geld- 
macher,  42  Am.  Rep.  391;  but  the  rule  is  subject  to  the  qualitication  that 
the  plaintiff  must  not  have  got  into  danger  by  negligence  of  his  own:  Aiken 
V.  Penmylvinia  R.  R.  Co.,  130  Pa.  St.  3S0;  17  Am.  St.  Rep.  775.  That  an 
injured  party  may  recover,  tliough  guilty  of  contributory  negligence,  if  the 
defendant  could  by  the  exercise  of  ordinary  care  have  avoide  i  the  conse- 
quences of  the  negligence  of  the  piaiutitf,  see  Hays  v.  Gainesville  etc.  R'y 
Co.,  70  Tex.  602;  8  Am.  St.  Rep.  624;  Virginia  Midland  R'y  Co.  v.  Whit",  84 
Va,  498;  10  Am.  St.  Rep.  874;  Deans  v.  Wilmington  etc.  R.  R.  Co.,  107  N.  O. 
686;  22  Am.  St.  Rep.  902;  Raihoay  Co.  v.  Wallace,  90  Tenn.  53.  Other 
cases  confine  the  right  of  the  plaintiff  to  recover  in  such  cases  to  circum- 
•tanOM  in  which  the  defendant  has  been  guilty  of  wilful  or  waaton  disregard 
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•f  the  safety  of  othera  or  of  gross  negligence:  Brannen  v.  Kokomo  etc.  Co., 
116  Ind,  115;  7  Am.  St.  Rep.  411,  and  note;  Georgia  Pac  R'y  v.  Lee,  92 
Al».  262;  Highland  Ave.  R'y  Co.  v.  Winn,  93  Ala.  306;  Louiaville  etc  R'p 
Oo.  T.  Trammel,  93  Ala.  351;  Korrady  v.  Lake  Shore  etc  S'y  Co.,  131  lad.  261. 
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illscrancr  polict  hot  forfeited  by  failnrb  to  furnish  proofs  of 
Loss  WITHIN  Tims  Pbksoribed.  —  Where  a  policy  of  insurance  pro- 
vides that  notice  of  loss  shall  be  given  within  six  days,  and  that  proofs 
of  loss  ahall  be  furnished  within  thirty  days  after  the  notice  of  loss  i« 
given,  and  that  the  loss  shall  be  payable  sixty  days  after  the  proofs  are 
received  at  the  company's  oflSce,  but  nowhere  provides  that  the  failure  to 
render  such  proofs  within  the  time  named  sliall  operate  as  a  forfeiture 
of  the  policy,  a  failure  to  furnish  the  proofs  within  the  time  prescribed 
merely  postpones  the  maturity  of  the  claim,  but  does  not  operate  as  a 
forfeiture  of  the  policy. 

Waiver  of  Defects  in  Proofs  of  Loss  by  Receiving  and  Retainino 
WITHOUT  Objection.  —  When  an  insurance  company  receives  and  re- 
tains proofs  of  loss  without  making  any  objections  thereto,  it  will  be 
deemed  to  have  waived  any  defects  therein. 

Arbitration  Clause  in  Insurance  Policy  not  Bar  to  Action,  when. 
When  a  policy  of  insurance  provides  that  if  the  company  and  the  as- 
sured fail  to  agree  as  to  the  amount  of  the  loss,  the  matter  shall  be 
submitted  to  arbitrators,  and  that  no  action  under  the  policy  shall  be 
maintainable  until  an  award  is  obtained,  if  the  proofs  of  loss  are  fur- 
nished to  the  company  and  no  objection  is  made  to  them,  and  no  sug- 
gestion is  made  by  the  company  that  an  arbitration  be  had,  an  action 
commenced  three  months  after  the  proofs  are  furnished  cannot  be  de- 
feated on  the  ground  that  there  has  been  no  arbitration. 

Action  on  a  policy  of  insurance. 

Bardeen,  Mylrea  and  Marchetti,  for  the  appellant. 

Greene  and  Vroman,  for  the  respondent. 

Cassoday,  J.  The  fire  occurred  September  14,  1890.  The 
notice  of  loss  appears  to  have  been  given  within  six  days 
thereafter,  as  required  by  the  policy.  The  learned  counsel 
for  the  defendant  contends  that  the  evidence  fails  to  sustain 
the  finding  of  the  jury  to  the  effect  that  the  plaintiff  sent  to 
the  defendant  by  mail,  at  Brooklyn,  New  York,  proofs  of  loss, 
with  the  certificate  of  a  magistrate  annexed,  September  28, 
1890,  and  that  the  defendant  received  the  same.  For  the 
purposes  of  this  appeal,  we  shall  assume  that  this  contention 
is  correct.     The  defendant  admits  in  its  answer  that  on  or 
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about  December  11,  1890,  it  received  by  mail,  at  its  office  in 
Chicago,  what  purported  to  be  proofs  of  loss  and  a  certificate 
of  a  notary  public  relative  thereto;  but  alleges  that  such 
proofs  and  certificate  were  not  furnished  at  its  Chicago  office 
within  the  time  and  in  accordance  with  the  terms  and  condi- 
tions prescribed  in  the  policy.  The  policy  required  the  plain- 
tiff to  render  particular  verified  proofs  of  loss  within  thirty 
days  after  such  notice  of  loss,  that  is  to  say,  within  thirty-six 
days  after  the  fire;  but  the  policy  nowhere  makes  the  failure 
to  render  such  proofs  within  the  time  named  operateas  a  for- 
feiture of  the  policy.  To  prevent  such  forfeitures,  courts  are 
bound  to  construe  such  contracts  as  strongly  against  the  in- 
surer, and  as  favorably  for  the  insured,  as  their  terms  will 
reasonably  permit:  Kircher  v.  Milwaukee  etc.  Ins.  Co.,  74  Wis. 
473.  The  most  that  the  policy  did  do  in  the  regard  mentioned 
was  to  provide  that  the  loss  should  not  be  payable  until 
eixty  days  after  such  proofs  had  been  received  at  the  defend- 
ant's Chicago  office.  The  delay  in  furnishing  the  proofs  at 
that  office  until  December  11,  1890,  therefore,  merely  oper- 
ated to  postpone  the  maturity  of  the  claim  until  sixty  days 
thereafter.  The  suit  was  not  commenced  until  March  11, 
1891,  and  hence  no  objection  can  be  maintained  for  mere 
want  of  maturity. 

But  it  is  claimed  that  the  proofs  so  conceded  to  have  been 
furnished  were  defective  and  insufficient.  The  proofs  and 
certificate  so  received  at  the  defendant's  Chicago  office  were 
retained  by  it  without  any  objection  until  the  trial  of  this 
action.  This,  upon  well-settled  principles  of  law,  must  be 
regarded  as  a  waiver  of  such  defect  or  insufficiency,  if  any 
existed:  Palmer  v.  St.  Paul  etc.  Ins.  Co.,  44  Wis.  209;  Cannon 
V.  Home  Ins.  Co.,  53  Wis.  585;  Cayon  v.  Dwelling-house  Ins. 
Co.,  68  Wis.  510. 

Error  is  assigned  because  the  court  did  not  direct  a  verdict 
in  favor  of  the  defendant,  for  the  reason  that  no  arbitration 
was  ever  had  as  required  by  a  provision  of  the  policy  men- 
tioned in  the  foregoing  statement,  nor  any  demand  therefor 
ever  made  by  the  plaintiff.  Counsel  lays  stress  on  the  clause 
of  the  policy  which  made  the  loss  payable  sixty  days  after 
the  proofs  were  received  at  the  Chicago  office  and  the  loss  had 
been  ascertained  by  the  arbitrators  in  accordance  with  the 
policy.  The  policy  also  provided  that  "  the  amount  of  sound 
value  and  of  damage  ....  may  be  determined  by  mutual 
agreement  between  the  company  and  the  assured,  or,  failing 
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to  agree,  the  same  shall  then  be  "  determined  by  arbitrators 
as  prescribed.  Manifestly,  there  was  no  intention  of  requiring 
a  submission  to  arbitrators  in  case  the  parties  agreed  as  to 
the  amount  of  such  loss.  The  presentation  of  proofs  to  the 
<lefendant,  as  indicated,  was  in  effect  a  claim  for  the  amount 
of  loss  therein  specified.  It  was  somewhat  in  the  nature  of  a 
stated  account.  If  the  defendant  deemed  that  amount  too 
large,  or  otherwise  unsatisfactory,  it  could  easily  have  made 
the  same  manifest,  or  requested,  or  at  least  suggested,  an 
arbitration,  but  the  defendant  silently  acquiesced  in  the 
claim  made  for  three  months  before  the  commencement  of 
the  action.  It  then  sought  to  use  the  arbitration  clause,  not 
to  reduce  the  amount  of  the  claim,  but  to  defeat  the  policy 
altogether.  To  allow  the  clause  to  have  such  an  effect  would 
be  to  use  it  as  an  instrument  for  alluring  the  unwary  into  a 
trap  from  which  there  could  be  no  escape.  Certainly,  such  a 
construction  should  not  be  given  to  the  clause  unless  the  lan- 
guage imperatively  requires  it,  but  the  arbitration  was  only 
provided  for  in  case  the  parties  failed  to  agree.  In  case  they 
disagreed,  and  the  amount  of  loss  was  submitted  to  arbitra- 
tors, then  the  same  was  not  to  be  payable  until  determined 
by  their  award,  even  though  it  should  not  be  made  until 
weeks,  or  even  months,  after  the  expiration  of  the  sixty  days; 
and  the  provision  making  such  award  a  condition  precedent 
to  the  commencement  of  a  suit  upon  the  policy  presupposes 
such  failure  to  agree  and  consequent  arbitration.  Tliis  is  but 
another  application  of  the  rule  already  mentioned,  requiring 
a  strict  construction  to  prevent  a  forfeiture.  This  court  lias 
frequently  applied  it  to  similar  clauses  in  contracts  for  arbi- 
tration: Phoenix  Ins.  Co.  v.  Badger,  53  Wis.  283;  Canfield  v. 
IVatertown  F.  Ins.  Co.,  55  Wis.  419;  Oakwood  Retreat  Ass^n  v. 
Rathborne,  65  Wis.  177;  Bailey  v.  ^tna  Ins.  Co.,  77  Wis.  336. 
See  also  Farnum  v.  Phoenix  Ins.  Co.,  83  Cal.  246;  17  Am.  St. 
Rep.  233;  Randall  v.  Phoenix  Ins.  Co.,  10  Mont.  362.  This  is 
certainly  in  harmony  with  the  rulings  of  this  court,  whatever 
may  be  the  adjudications  in  some  other  states. 

By  the  Court,  The  judgment  of  the  circuit  court  is 
affirmed.  

Insurance  —  Proofs  ot  Loss  —  Failurk  to  Furnish  ik  Time.  — A  eon- 
ditioa  in  a  fire  insurance  policy  that  the  proofs  of  loss  must  be  furnished 
forthwith  is  to  be  liberally  construed  in  favor  of  the  assured  and  strictly 
against  the  insurer:  Central  etc  Ins.  Co.  v.  Oaten,  86  Ala.  558;  11  Am.  St. 
Rep.  67,  and  Bote;  Pennypaeker  v.  Capital  Ina.  Co.,  30  Iowa,  56;  20  Am.  SC 
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Rep.  395,  and  note.  If  an  insurance  policy  requires  that  proof  of  loss  must 
be  made  in  thirty  days  thereafter,  the  insnred  must  prove  that  such  stipula* 
tion  has  been  complied  with  or  that  it  has  been  waived  by  the  company,  be. 
fore  a  recovery  can  be  had  on  the  policy:  Oerman  Jna.  Co.  v.  Fairbank,  32 
Neb.  750;  29  Am.  St.  Rep.  459;  Smith  v.  Haverhill  etc.  Im.  Co-t  1  Allen,  297; 
79  Am.  Dec.  733,  and  note;  Northwestern  Ins.  Co.  v.  Atkins,  3  Bush.  328; 
96  Am.  Dec.  239.  The  conditions  in  a  policy  as  to  proofs  of  loss  must  be 
complied  with  substantially,  if  not  strictly,  before  the  assured  can  recover: 
Weidert  v.  State  Ins.  Co.,  19  Or.  261;  20  Am.  St.  Rep.  809,  and  note.  An 
insured  cannot  recover  for  a  loss  if  he  has  failed  to  give  notice  of  it  within 
the  time  required  by  the  charter  of  the  insurance  company:  Patrick  v.  Far^ 
mer's  etc  Ins.  Co.,  43  N.  H.  621;  80  Am.  Dec.  197,  and  note. 

Insurance  —  Pboofb  of  Loss  —  Waiver  of  Defects  by  Receiving  and 
Rktainino.  — An  insurance  company  is  estopped  to  object  to  the  proofs  of 
loss  where  it  receives  and  retains  them,  and  fails  to  notify  the  insured  as  to 
any  objections  thereto:  IVelsh  v.  London  Ass.  Coiy.,  151  Pa.  St.  607;  31  Am. 
St.  Rep.  786,  and  note  in  which  the  cases  discussing  this  subject  are  col- 
lected; note  to  Farnum  r.  Phoenix  Ins.  Co.,  17  Am.  St.  Rep.  247. 

Insurance. — Waiver  of  Condition  as  to  Arbitration:  See  Farnum 
T.  Phoenix  Ins.  Co.,  83  Cal.  246;  17  Am.  St.  Rep.  233,  and  note.  Where  the 
policy  provides  that  in  case  of  loss  the  matter  shall  be  left  to  arbitration  at 
the  written  request  of  either  party,  and  no  action  can  be  had  until  an  award 
•hall  have  been  made,  these  provisions  must  be  read  together.  The  arbitra- 
tion becomes  imperative  only  after  a  demand,  and  a  failure  to  make  a  re- 
quest for  such  arbitration  within  five  months  of  the  loss,  is  deemed  a  waiver 
by  both  parties  and  an  action  to  recover  for  the  loss  may  be  sustained:  Nur- 
ney  v.  Fireman  s  etc.  Ins.  Co.,  63  Mich.  633;  6  Am.  St.  Rep.  338,  and  note. 
See  notes  to  Randall  v.  American  etc.  Ins.  Co.,  24  Am.  St.  Rep.  67;  Conti' 
-nental  Ins.  Co.  v.  IViUon,  23  Am.  St.  Rep.  723;  and  Utter  v.  Travelers'  Ins. 
Co.,  8  Am.  St.  Rep.  922,  in  all  of  which  the  questions  as  to  the  waiver  of 
conditions  as  to  arbitration,  and  the  necessity  for  arbitration  before  an  ao- 
tioa  to  recover  for  the  loss  can  be  sustained,  is  discussed. 
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Ambiguous  Finding  in  Special  Verdict  Disregarded.  —  An  affirniativft 
answer  in  a  special  verdict  to  an  alternative  question,  where  such  an« 
swer  is  ambiguous  and  hopelessly  uncertain,  will  be  disregarded. 

Misrepresentation  by  Vendor  of  Land  as  to  its  Location,  Liability 
FOR.  —  Where  the  agent  of  the  vendors  of  land  makes  a  false  statement 
as  to  its  location  and  thereby  induces  the  vendee  to  purchase  it,  both 
the  vendors  and  the  a<^ent  will  be  liable  to  the  vendee  for  the  diflferenca 
in  value  between  the  laud  which  he  believed  he  was  getting  and  that 
which  he  was  actually  purchasing,  although  neither  the  agent  nor  the 
vendors  by  any  artifice  prevented  or  dissuaded  him  from  making  inquiry 
in  reference  to  the  true  location  which  he  had  present  means  of  ascen 
taining. 

Vkndek  of  Land  Ignorant  of  its  Location  may  Rely  on  Rkprksenta, 
nONS  OF  Vkndob.  —  Where  an  intending  purchaser  of  land  is  ignorant 


May,  1892.]  Gunther  v.  Ullrich.  33 

of  its  trne  location,  he  has  the  right  to  rely  upon  a  positive  statement 
made  by  the  vendor  in  that  respect,  and  hold  him  responsible  if  it  proves 
untrue,  even  though  there  was  no  intentional  misrepresentation. 

BiscissioN  OF  Contract,  Perpetrator  of  Fraud  has  no  Right  to.  —  Th« 
perpetrator  of  a  fraud  by  which  a  contract  has  been  induced  has  no  right 
to  rescind  the  contract. 

RATiFiOA'noN  OF  FRAUDULENT  AoT,  LIABILITY  FOR.  —  One  who  ratifies  and 
makes  his  own  the  fraudulent  act  of  another  becomes  liable  therefor, 
although  there  was  no  combination  or  conspiracy  between  them. 

Action  to  recover  damages  alleged  to  have  been  sustained 
by  the  plaintiff  through  the  fraud  and  deceit  of  the  defend- 
ants in  respect  to  the  location  of  certain  lots  of  land.  The 
defendant  Ullrich  was  employed  by  the  plaintiff  for  a  com- 
mission to  sell  his  stock  of  goods  for  five  thousand  dollars. 
The  sixth  question  referred  to  in  the  opinion  and  the  answer 
thereto  were  as  follows:  "  Did  Louis  Abraham  or  other  of  the 
defendants  aid,  advise,  counsel,  or  assist  in  any  way  the  said 
Louis  Ullrich  in  taking  the  plaintiff  out  to  see  the  lots  or  in 
pointing  out  the  wrong  lots  to  the  plaintiff?     Answer.   Yes.'* 

McKenney  and  Wamhold^  for  the  appellant. 

Cox  and  Cox,  for  the  respondent  Ullrich. 

Turner  and  Timlin,  for  the  respondents  Bing  and  tbd 
Aorahams. 

PiNNEY,  J.  The  finding  in  answer  to  the  sixth  question, 
owing  to  the  manner  in  which  the  question  was  framed,  is 
ambiguous  and  hopelessly  uncertain.  No  force  or  effect  can 
be  given  to  this  finding,  if  such  it  may  be  called,  for  it  really 
finds  nothing  at  all.  The  question  being  in  the  alternative, 
the  affirmative  answer  may  be  applied  as  fairly  to  the  inno- 
cent act  of  taking  out  the  plaintiff  to  see  the  lots  proposed  to 
be  conveyed  as  to  the  fraudulent  and  reprehensible  act  of 
knowingly  pointing  out  to  him  the  wrong  lots.  Tliis  question 
and  answer  must  therefore  be  disregarded,  and  the  question 
to  be  determined  is  whether,  upon  the  facts  found  and  the 
uncontradicted  evidence,  judgment  ought  to  be  given  in  favor 
of  the  plaintiff  instead  of  against  hira:  Farwell  v.  Warren,  76 
Wis.  628-540,  and  cases  cited. 

The  verdict  finds  that  Ullrich  knowingly  showed  the  plain- 
tiff other  lots  than  those  purchased;  thnt  before  going  out  to 
see  them,  he  represented  to  the  plaintiff  that  the  lots  in  ques- 
tion were  within  the  city  limits  of  Milwaukee;  that  the  de- 
fendant Louis  Abraham  also  represented  to  the  plaintiff  that 
Au.  ST.  Kep..  Vol.  XXXIII.  -  » 
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the  lota  were  within  the  city  limits  of  Milwaukee;  and  that 
the  plaintiff  parted  with  his  stock  of  goods  and  fixtures  rely- 
ing upon  the  representations  made  by  Ullrich  before  starting 
to  see  the  lots,  as  well  as  upon  the  representations  made  by 
Louis  Abraham;  and  that  the  latter  heard  Ullrich  make  the 
same  representations  to  the  plaintiflF  which  he  himself  made. 
It  is  found  that  none  of  the  defendants  by  any  artifice  pre- 
vented or  dissuaded  the  plaintiflF  from  making  inquiry  in  ref- 
erence to  the  true  location  of  the  lots,  and  the  plaintiff  had 
present  means  of  information  as  to  their  location  on  or  before 
October  1,  1889,  the  date  of  making  the  exchange;  that  after 
learning  that  the  lots  were  not  within  the  city  limits  of  Mil- 
waukee, he  did  not  consummate  or  ratify  the  exchange  of 
property,  or  accept  said  lots. 

Under  the  undisputed  evidence  and  the  facts  found  by  the 
jury,  after  excluding  the  defective  question  and  answer,  we 
think  that  the  plaintiff  is  entitled  to  judgment  for  the  differ- 
ence in  value  between  the  lots  pointed  out  to  him  on  the 
extreme  city  limits  in  a  northeast  direction,  and  the  lots  the 
defendants  Bing  and  Abraham  and  wife  attempted  to  convey 
to  him,  which  were  about  two  miles  and  a  half  beyond  the  city 
limits,  and  that  distance  north  of  the  lots  so  pointed  out  by 
Ullrich.  The  defendants  knew  very  well  where  the  lots  they 
owned  were  situated;  at  least  they  are  chargeable  with  such 
knowledge,  and  there  is  no  pretense  that  they  did  not  have  it. 
They  were  worth  only  two  hundred  dollars  each,  and  were  two 
miles  and  a  half  beyond  the  city  limits,  instead  of  being  in  the 
city  limits  and  worth  seven  hundred  dollars  each,  as  repre- 
sented; the  total  difference  in  value  being  as  one  thousand  dol- 
lars to  three  thousand  five  hundred  dollars.  The  uncontra- 
dicted evidence  shows  that  Louis  Abraham  was  the  agent  of 
his  codefendants  Bing  and  Hannah  Abraham,  his  wife,  in 
negotiating  the  exchange  of  property  in  question,  and  they  are 
liable  to  respond  for  any  damages  resulting  from  the  fraudulent 
misrepresentations  of  their  agent  in  respect  to  the  situation  of 
the  lots  to  be  conveyed  to  the  plaintiff  by  them  in  exchange  for 
the  stock  of  goods.  This  is  familiar  doctrine:  McKinnon  v. 
Vollmar,  75  Wis.  82-90;  17  Am.  St.  Rep.  178;  Bennett  v.  Judson, 
21  N.  Y.  288;  Mayer  v.  Dean,  115  N.  Y.  556,  561,  and  cases  cited; 
and  it  matters  not  whether  the  misrepresentation  was  inten- 
tional or  not:  Cotzhausen  v.  Simon,  47  Wis.  106;  Davis  v.  Nu- 
turn,  72  Wis.  439;  Bird  v.  Kleiner,  41  Wis.  134-138;  Middleton 
V.  Jerdee,  73  Wis.  39;  Montreal  R.  L.  Co.  v.  Mihilla,  80  Wis.  541- 
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560.  As  was  stated  in  Cotzhausen  v.  Simon,  47  Wis.  106,  "  It 
is  iiu material  whether  the  defendant  made  the  representa- 
tions willfully  or  intentionally  or  not,  for  he  had  no  right  to 
make  even  a  mistake  in  facts  so  material  to  the  contract,  ex- 
cept under  the  penalty  of  responding  in  damages";  and  in 
the  case  of  an  agent,  if  the  principal  is  liable  for  such  mis- 
representations of  his  agent,  very  clearly  the  agent  is  also 
liable,  and  the  same  result  follows  in  law  as  if  there  had  been 
a  fraudulent  combination  or  conspiracy  between  the  agent 
and  his  principals. 

It  was  strongly  contended,  both  on  the  part  of  Ullrich  and 
of  his  codefendants,  that  under  the  decision  of  this  court  in 
Mamlock  v.  Fairbanks,  46  Wis.  415,  32  Am.  Rep.  716,  as  ap- 
plied in  the  subsequent  case  of  Conner  v.  Welch,  51  Wis.  440, 
as  the  plaintiff  had  the  present  means  of  information  as  to 
the  location  of  the  lots,  and  the  defendants  did  not  by  any 
artifice  prevent  or  dissuade  him  from  making  inquiry  in  ref- 
erence to  the  true  location  of  them,  they  are  therefore  not 
liable.  This  contention  entirely  overlooks  and  ignores  the 
obvious  distinction  between  the  case  they  rely  on  and  the  case 
of  Castenholz  v.  Heller,  82  Wis.  30,  and  other  like  cases  herein 
cited,  in  which  it  is  held,  in  substance,  that  where  the  vendor 
undertakes  to  state  or  point  out  to  a  purchaser  the  boundaries 
or  situation  of  the  property  he  is  selling,  he  is  under  obliga- 
tions to  state  or  point  them  out  correctly,  and  has  no  right  to 
make  a  mistake  except  upon  the  penalty  of  responding  in 
damages.  If  there  had  been  no  positive  statement  made  to 
the  plaintiff  as  to  the  situation  or  location  of  the  lots,  and  he 
had  been  left  to  his  own  devices  to  apply  and  act  upon  the 
means  of  knowledge  he  possessed,  then  the  rule  for  which 
counsel  contends  might  well  be  applied;  but  it  is  too  well 
settled  in  this  state  to  require  discussion  that  where  the  pro- 
posed purchaser  is  ignorant  of  the  location  he  has  the  right  to 
rely  upon  a  positive  statement  made  by  the  vendor  in  that 
respect,  and  hold  him  responsible  if  it  proves  untrue,  although 
there  was  no  intentional  misrepresentation. 

It  would  seem  that  the  liability  of  the  codefendants  of 
Ullrich  may  be  properly  rested  as  well  upon  the  ground  that, 
after  the  grossly  fraudulent  acts  of  Ullrich  which  induced  the 
contract,  and  inhered  in  it,  had  become  known,  the  advan- 
tages of  which  could  inure  only  to  his  codefendants,  they 
made  his  fraudulent  acts  their  own  by  ratification  and 
adoption.     The   defendants    Bing   and    Abraham   and   wife. 
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nevertheless,  insisted  and  still  insist  upon  and  retain  tlie  bene- 
fits and  advantages  of  the  transaction  thus  fraudulently  in- 
duced, and  sent  to  the  plaintiff,  by  Ullrich,  a  corrected  deed 
of  the  lots  situated  two  and  a  half  miles  beyond  the  city 
limits,  "vvhich,  it  is  said  he  declined  to  accept,  and  the  defend- 
ants procured  it  to  be  recorded  on  the  19th  of  October,  1889. 
It  is  found  by  the  jury  that  the  plaintiff  refused  to  accept  the 
lots.  The  former  deed,  it  ap{)ears,  was  not  signed  by  liaimah 
Abraham  or  Mrs.  Bing  in  person,  but  by  their  respective  hus- 
bands in  their  names,  and  there  was  no  grantee  named  in  it. 
It  is  found  that  Abraham  tendered  a  rescission  and  return  of 
the  property  before  the  action  was  brought,  but  at  what  par- 
ticular time  is  not  stated.  We  do  not  understand  that  it  ia 
the  right  of  a  party,  by  whose  fraud  a  contract  has  been  in- 
duced, to  rescind  it.  The  riglitof  rescission  is  the  right  only 
of  the  victim,  and  not  of  the  perpetrator,  of  the  fraud.  It  is 
clear  that  the  defendants  Bing  and  Louis  and  Hannah  Abra- 
ham have  made  the  transaction  in  all  its  material  features 
their  own  by  ratification  and  adoption,  and  they  are  therefore 
bound  by  and  answerable  for  the  consequences  of  the  misrep- 
resentations, made  to  the  plaintiff  as  to  the  location  and  situa- 
tion of  the  lots.  It  is  now  no  answer  for  them  to  urge  that 
the  jury  found  that  there  was  no  combination,  conspiracy, 
or  agreement  between  them  and  the  plaintiff's  faithless  agent, 
Ullrich.  There  is  that  in  the  case  which,  as  a  matter  of  law, 
supplies  its  place:  Mayer  v.  Dean,  115  N.  Y.  556,  561,  and 
cases  cited;  but  it  is  not  necessary  to  rest  the  liability  of  the 
defendants  on  this  ground. 

The  case,  as  against  Ullrich,  is  too  clear,  in  the  light  of 
well-settled  rules,  to  require  discussion. 

For  these  reasons  we  must  hold  that  the  superior  court 
should  have  rendered  judgment  upon  the  special  verdict  in 
favor  of  the  plaintiff,  and  against  the  defendants,  for  two 
thousand  five  hundred  dollars  and  the  costs  of  the  action. 

By  the  Court.  The  judgn)ent  of  the  superior  court  of 
Milwaukee  County  is  reversed,  and  the  cause  is  remanded  to 
that  court  to  render  judgment  accordingly. 


Vkndor  and  Purchaser  —  MisRKpnrsKNTATioNS  as  to  Location  or 
Land.  —  If  the  agent  of  the  vendor  of  land  causes  a  wrong  tract  to  be  pointed 
oat  to  intending  purchasers,  and  a  purchase  ia  thereby  induced,  the  vendees 
have  the  rifjlit  to  rescind  the  sale  and  recover  the  purchase-money:  Jifc- 
Kmnon  v.  Vollmar,  lb  Wis.  82;  17  Am.  St.  Rep.  178,  and  note.  S««  extended 
note  to  CoUriU  r.  Krum,  18  Am.  St.  Rep.  556,  for  a  discussion  as  to  the  lia- 
bility of  the  vendor  of  laud  for  misrepresentations  concerning  it. 
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Fraud  — RrauT3  ok  Perpetrator.  — An  instrument  fraudulent  ah  initio 
is  void  for  all  purposes  of  protection  to  the  fraudulent  actor:  Goodwin  r. 
Jiiimmond,  13  Cal.  163;  73  Am.  Dec.  674,  and  note.  No  one  will  be  per- 
mitted in  a  court  of  justice  to  take  advantage  of,  or  claim  prottctiou  by 
means  alone  of  his  own  fraud:  Mumon  v.  Hallowell,  26  Tex.  475;  84  Am. 
Dec.  582;  note  to  Reid  v.  Cowduroy,  18  Am.  St.  Rep.  3G3.  The  rescission  of 
a  contract  cannot  be  sought  in  equity  by  a  party  whoae  own  default  caused 
the  only  obstacle  to  its  completion,  and  the  other  party  is  without  blame: 
Salmon  v.  Uoffnuin,  2  Cal.  138;  56  Am.  Dec.  322. 

Ratikicatio.m  of  Fraudulent  Acts  of  Anoiher  —  Liability  for. — 
If  a  party  adopts  the  contract  of  a  self  constituted  agent,  he  is  liable  for  the 
frauds  and  misrepresentations  of  the  agent  committed  while  acting  within 
the  scope  of  the  real  or  assumed  authority:  Jimch  v,  Wilcox,  82  Mich.  336; 
21  Am.  St.  Rep.  563,  and  note;  Johnson  llarresler  Co.  v.  Miller,  12  Alich. 
265;  16  Am.  St.  Rep.  536.  One  adopting  and  receiving  the  beiK^fits  of  the 
representations  of  another  must  accept  their  burdons:  Eaxtman  v.  Provident 
etc.  HeliefAaan,  65  N.  H.  176;  23  Am.  St.  Rep.  29,  and  note. 


Liermann  v,  CnrcAGO,  Miltvauker  and  St.  Paul 
Railway  Company. 

[82  Wisconsin,  286.] 

Railroad  Crosstno,  Dutt  of  Person  AppROAcniNO.  —  The  rule  thit  » 
person  suddenly  put  in  a  position  of  great  peril  by  the  negligence  of  an- 
other is  not  responsible  for  an  unwise  clioice  of  a  mode  of  escajie,  is  not 
applicaVile  to  the  case  of  a  traveler  approacliiug  a  railr.ad  track  where 
he  knows  trains  are  frequent,  and  where  his  view  is  unobstructed.  He 
is  bound  to  the  exercise  of  ortiin  \ry  care,  and  if  he  fails  in  this,  and  ia 
injured  in  consequence  thereof,  he  cannot  recover.  It  ia,  therefore, 
error  to  instruct  the  jury  that  when  a  person  approaches  a  railway 
track,  and  sees  a  train  coming,  he  may  attempt  to  cross  in  advinje  of 
it  or  not,  as  he  pleases,  and  is  not  chargeable  with  negligence,  however 
rash  his  act,  because  he  acted  on  his  judgment. 

Mkasure  of  Damages  for  Death  of  Married  Man. — In  an  action  to 
recover  damages  for  the  death  of  a  married  man,  the  measure  of  dam. 
ages  ia  the  pecuniary  loss  of  the  widow  alone. 

Action  to  recover  damages  for  the  deatli  of  the  plaiiitiff'a 
intestate,  caused  by  the  alleged  negligence  of  the  defendant. 
The  deceased  was  killed  at  or  near  the  crossing  of  Miiskego 
Avenue  in  the  city  of  Milwaukee,  by  being  struck  by  a  locomo- 
tive attached  to  a  passenger  train  of  the  defendant.  Verdict 
and  judgment  for  the  plaintiff,  and  the  defendant  appealed. 

John  T.  Fish  and  Burton  Hanson,  for  the  appellant. 
Austin  and  Hamilton,  for  the  repondent. 

WiNSLOW,  J.  The  circuit  judge,  in  his  charge  to  the  jury, 
gave  them  the  following  instruction:  "Generally,  it   is   the 
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duty  of  any  man  who  is  crossing  a  railroad  track  to  look  and 
listen  carefully  for  approaching  trains,  and  to  keep  off  th© 
track  if  there  is  any  appearance  of  danger  in  crossing.  On 
the  other  hand,  it  is  the  right  and  duty  of  every  man  wh(v 
comes  into  a  dangerous  place  of  any  kind  to  exercise  his  own 
best  judgment  as  to  what  be  shall  do.  It  is  for  him  todeter* 
mine  for  himself  whether  or  not  a  train  is  so  distant  that  it  is 
perfectly  safe  to  cross  the  track  in  advance  of  it,  or  whether 
it  is  80  near  as  to  make  it  dangerous  to  attempt  to  cross  the 
track  in  advance.  It  is  for  him,  when  he  finds  himself  upon 
a  track  where  there  is  an  approaching  train  bearing  down 
upon  him,  to  determine  for  himself  whether  it  would  bo 
safest  for  him  to  go  forward  or  to  go  back;  and  if  he  exer- 
cises his  judgment  to  the  best  of  his  ability  he  is  not  chargeablo 
with  negligence  if  it  afterwards  turns  out  that  his  judgment 
was  wrong.  If  it  afterwards  turns  out  that  he  might  have 
escaped  by  going  back  when  he  went  forward,  or  that  he 
might  have  escaped  by  going  forward  when  he  went  back,  if 
he  acted  upon  his  best  judgment  under  the  circumstances^ 
that  is  all  that  is  required  of  him;  and  his  mistake,  if  h© 
commits  a  mistake  under  such  circumstances,  is  not  to  b& 
imputed  to  him  as  negligence."  The  obvious  effect  of  tho 
instruction  is  to  inform  the  jury  that  when  a  person  ap- 
proaches a  railway  track,  and  sees  a  train  coming,  he  may 
attempt  to  cross  in  advance  of  it  or  not,  just  as  he  pleases, 
and  he  is  not  chargeable  with  negligence,  however  rash  his 
act,  because  he  has  acted  on  his  judgment.  This  was  error. 
The  rule  that  a  person  suddenly  put  in  a  position  of  great 
peril  by  the  negligence  of  another,  is  not  responsible  for  an 
unwise  choice  of  a  mode  of  escape,  is  manifestly  not  applica- 
ble to  the  case  of  a  traveler  approaching  a  railroad  track 
where  he  knows  trains  are  frequent,  and  where  his  view  is 
unobstructed.  He  is  bound  to  the  exercise  of  ordinary  care, 
and  if  he  fails  in  this,  and  is  injured  in  consequence  thereof, 
he  cannot  recover.  Although  this  rule  was  practically  stated 
to  the  jury  in  another  part  of  the  charge,  it  seems  plain  that 
the  instruction  first  herein  quoted  would  thoroughly  destroy 
its  force. 

Tiie  court  also  charged  that  the  damages  would  be  what 
the  intestate's  life  would  have  been  worth,  had  he  lived,  to 
his  widow  and  children.  This  was  incorrect.  It  is  the  pecu- 
niary loss  of  the  widow  alone  which  is  recoverable:  Abbot  v. 
JdcCadden,  81  Wis.  563;  29  Am.  St.  Rep.  910.     Other  ques- 
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tions  are  presented,  but  as  there  must  be  a  reversal,  and  the 
testimony  upon  another  trial  may  present  other  or  diflferent 
facts,  they  are  not  passed  upon. 

By  the  Court.  Judgment  reversed  and  cause  remanded 
for  a  new  trial.  

Neoliobnce — Damages  for  CxraiNO  Deatu  or  Married  Max.  — In  an 
actiou  for  negligence,  whereby  the  death  of  plaintiff's  intestate  was  cauised, 
damages  based  upon  the  value  of  decedent's  life  to  his  wife  and  children 
should  not  be  assessed:  McFJWgott  v.  Randolph,  61  Conn.  157;  29  Am.  St. 
Rep.  181,  and  note.  The  damages  recoverable  in  such  a  case  are  limited  to 
those  which  the  widow  has  suffered  alone,  and  not  such  as  may  have  been 
■nffered  by  ••  her  and  her  children  ":  Abbot  v.  McCadden,  81  Wis.  563;  29 
Am.  St  Rep.  910,  and  note. 

Railroads  —  Doty  of  Persons  Crossing  Track.  —  When  a  person  vol- 
antarily  attempts  to  cross  a  track  in  front  of  a  moving  train  which  he  sees 
not  far  distant,  he  is  guilty  of  contributory  negli;^ence  and  cannot  recover 
for  any  injuries  he  may  receive  thereby:  Korrady  v.  Lake  Shore  etc.  R'y  Co., 
131  Ind.  2(51;  RaihomjGo.  v.  Gullen,  54  Ark.  431;  Myers  v.  Baltimore  etc.  R.  R. 
Co.,  150  Pa.  St.  386;  Stitdley  v.  St.  Paul  etc.  R'y  Co.,  48  Minn.  249;  Aiken  v. 
Pennsylvania  R.  R.  Co.,  130  Pa.  St.  380;  17  Am.  St.  Rep.  775,  and  note;  Mar- 
land  V.  PUlaburgh  etc.  R.  R.  Co.,  123  Pa,  St.  487;  10  Am.  St.  Rep.  541,  and 
note.  See  also  notes  to  Tolman  v.  Syraaise  etc.  R.  R.  Co.,  50  Am.  Rep.  653; 
O'Connor  v.  Mksouri  Pae.  R'y  Co.,  4  Am.  St.  Rep.  368,  and  Dyson  v.  New 
York  etc  R.  R.  Co.,  14  Am,  St  Rep.  87. 
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Master  Ltablb  for  Injuries  to  Servant  Caused  bt  Fall  of  Defectivb 
BuiLDiNQ,  when.  — If  the  collapse  of  a  building  by  reason  of  which  a 
servant  is  injured  is  the  direct  or  proximate  result  of  the  negligence  of 
his  master,  the  latter  is  liable  for  the  injury,  in  the  absence  of  contribu- 
tory negligence  on  the  part  of  the  servant;  and  therefore  in  an  action  to 
recover  for  personal  injuries  caused  by  the  fall  of  the  side  of  defendant's 
ice-house  while  plaintiff  was  working  for  them  near  it,  and  which  liad 
been  recently  filled  with  ice  under  the  direct  supervision  of  one  of 
the  defendants,  it  is  proper  to  instruct  the  jury  tliat  if  tliey  find  from 
the  preponderance  of  the  evidence  that  in  filling  the  ioe-house  tho  de- 
fendants carelessly  permitted  cakes  of  ice  to  run  violently  against  the 
side  of  the  building,  thus  weakening  it  and  tending  to  shove  it  outward, 
and  that  this  was  the  proximate  cause  of  the  accident,  the  plaintiff,  if 
in  the  exercise  of  ordinary  care,  is  entitled  to  recover. 

Owner  of  Defkciivb  Building  Liable  for  Injury  Resulting  from  Its 
Fall,  though  Built  by  Independent  CoNTRAcroR.  — The  owner  of  a 
baildiug  cannot  dictate  that  it  be  constructed  of  iujproper  materials  or 
vpon  an  unsafe  plan,  and  escape  liability  for  injuries  caused  thereby  be- 
eaase  he  made  a  contract  with  a  third  person  to  bnild  it;  nor  can  he, 
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with  Icnowlccfge  of  a  weakness  or  iTefect  threatening  the  strength  of  the 
building,  set  a  man  at  work  immediately  nnder  it,  and  shift  all  respond* 
bility  upon  the  builder. 

Master  Bound  to  Furnish  Servant  Reasonably  Satb  Place  to  Work. 
A  master  is  under  obligation  to  furnish  his  servant  a  reasonably  safe 
place  in  which  to  work,  or  to  explain  to  him  the  dangers  which  he 
knows  or  ought  to  have  known,  and  of  which  the  servant  is  not  charge, 
able  with  notice  or  knowledge. 

Limitation  of  Number  of  Witnesses  in  Discretion  of  Court,  when.  — A 
reasonable  limitation  of  the  number  of  witnesses  upon  a  single  fact  is 
within  the  discretiou  of  the  trial  court,  and  an  objection  or  exception  to 
such  a  limitation  should  be  made,  when  the  court  first  rules  upon  the 
matter. 

Further  Instructions  to  Jury,  Presence  of  Counsel  not  Necessary 
WHEN  Given.  —  Although  it  is  the  better  practice  to  procure  the  attend- 
ance of  counsel  for  both  parties  when  the  jury  return  into  court  for 
further  instructions,  tiiere  is  no  rule  which  requires  the  court  in  a  civil 
case  to  do  so,  and  its  failure  to  do  so  in  the  absence  of  anything  to  show 
that  the  party  complaining  was  prejudiced,  is  not  error. 

Action  to  recover  for  personal  injuries  sustained  by  the 
plaintiff  by  the  falling  of  the  side  of  the  ice-house  of  the  de- 
fendants, while  he  was  working  near  it.  The  building  was 
built  by  one  Frederickson  under  oral  contracts  with  the  de- 
fendants. The  plaintiff  was  set  to  work  without  warning  as 
to  any  possible  danger.  There  was  a  verdict  and  judgment 
for  the  plaintiff  for  five  hundred  dollars  damages,  and  the  de- 
fendant's appealed.     Other  facts  appear  from  tlie  opinion. 

//.  W.  Chynoweth  and  R.  M.  La  Follette,  for  the  appellants. 

Olin  and  Butler,  for  the  respondent. 

WiNSLOw,  J.  The  building  in  question  was  very  hastilr 
constructed  just  as  the  ice  season  was  closing,  and  was  evi- 
dently filled  with  equal  or  greater  haste.  The  evidence  shows 
very  clearl}'  that  the  collapse  of  the  side  of  the  building  might 
have  resulted  from  one  of  three  causes,  or  from  two  or  all  of 
them  combined,  viz.:  1.  Insufficiency  of  the  single  top-plate; 
2.  Insufficiency  of  the  tie-beams;  3.  Negligence  in  allowing 
the  cakes  of  ice  to  run  violently  against  the  side  of  the  build- 
ing while  it  was  being  filled,  thus  weakening  the  side,  and 
tending  to  shove  it  outward. 

The  legal  principal  is,  that  if  the  collapse  was  wholly  or 
partially  the  direct  or  proximate  result  of  the  negligence  of 
the  defendants,  they  are  liable  for  the  plaintiff's  injuries  re- 
eulting  therefrom,  in  the  absence  of  contributory  negligence 
on  his  part.  The  defendants  were  also  under  obligation  when 
they  set  plaintiff  to  work  to  furnish  to  him  a  reasonably  safe 
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place  to  work,  or  to  explain  to  him  the  dangers  which  they 
"knew,  or  ought  to  have  known,  and  of  which  he  was  not 
chargeable  with  notice  or  knowledge.  If  there  was  sufficient 
evidence  in  the  case  upon  which  it  was  properly  a  question 
for  the  jury  as  to  whether  the  defendants  were  negligent  in 
the  three  particulars  first  named,  and  such  questions  were 
fairly  submitted  without  error  prejudicial  to  the  defendants, 
it  is  apparent  that  the  verdict  is  final,  in  the  absence  of  error 
elsewhere  in  the  case. 

As  to  the  third  ground  of  negligence,  to  wit,  the  alleged 
careless  handling  of  ice  in  filling  the  building,  there  was  suf- 
ficient evidence  tending  to  show  that  ice  frequently  ran  with 
force  against  the  side  of  the  building,  and  that  this  would 
tend  to  weaken  it.  The  filling  was  done  under  direct  super- 
vision of  the  defendant,  Behrend,  who  had  had  much  experi- 
ence in  building  and  filling  ice-houses.  The  circuit  judge 
correctly  charged  the  jury  that  if  the  preponderance  of  evi- 
dence showed  that  the  defendants  carelessly  permitted  ice  to 
be  pushed  against  the  side  of  the  building,  and  thus  weak- 
ened it,  and  that  this  was  the  proximate  cause  of  the  acci- 
dent, the  plaintiff,  if  in  the  exercise  of  ordinary  care,  was 
entitled  to  recover. 

As  to  the  first  and  second  grounds  of  negligence,  to  wit, 
the  insufficiency  of  the  top-plate  and  tie-beams,  it  is  strongly 
urged  that  the  evidence  conclusively  shows  Frederickson  to 
have  been  an  independent  contractor,  and  that  the  defects 
named  are  defects  for  which  the  contractor  was  solely  liable. 
It  seems  quite  clear  from  the  evidence  that  the  defetidants 
reserved  no  control  over  the  erection  of  the  building  after 
they  let  the  contract,  and  to  this  extent  Frederickson  was  an 
independent  contractor;  but  this  fact  does  not  of  itself  re- 
lieve the  defendants  from  all  liability.  Tliere  was  ample 
evidence  tending  to  show  that  the  defendants  consulted  with 
the  builder,  and  determined  on  the  materials  and  phm  of 
construction  before  the  contract  was  let,  efqiecially  as  to 
tlie  single  top-phite,  the  builder's  testimony  being  that  tlie 
defendants  said:  "Single  top-plates,  we  guess,  will  do." 
There  was  also  evidence  tending  to  show  that  t!ie  defendant, 
Behrend,  the  active  partner,  was  around  the  premises  con- 
stantly, and  Behrend  himself  testifies  that  there  were  but 
four  or  five  tie-beams  on  the  section  wliieh  fell  when  they  be- 
gan to  put  ice  in,  and  that  no  more  were  put  in  up  to  the  time 
when   tlie   filling   witli   ice   was  completed.      The   testimony 
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nhows  that  work  was  begun  on  the  roof  immediately  after  the 
ice  was  put  in.  There  was  therefore  ground  for  the  jury  ta 
■ay  that  the  defendants  themselves  dictated  and  are  respon- 
sible for  the  weakness  resulting  from  the  single  top-plate,  and 
that  they  actually  knew  of  the  insufficient  tie-beams  when 
they  set  the  plaintiff  at  work;  and  if  these  be  the  facts,  th» 
circumstance  that  they  may  have  reserved  to  themselves  no 
control  over  Frederiokson's  work  cuts  little  figure.  Tho^ 
owner  cannot  dictate  that  his  building  be  constructed  of  im- 
proper materials  or  upon  an  unsafe  plan,  and  escape  liability 
for  injuries  caused  thereby  because  he  made  a  contract  with 
a  third  person  to  build  it;  nor  can  he,  with  knowledge  of  a 
weakness  or  defect  threatening  the  strength  of  the  buildings 
set  a  man  at  work  immediately  under  it,  and  shift  all  respon- 
sibility upon  the  builder;  and  the  circuit  judge  substantially 
charged  the  jury  in  accordance  with  these  views:  14  Am.  <fe 
Eng.  Ency.  of  Law,  835,  and  cases  cited;  Whitney  v.  Cliffordy 
46  Wis.  138;  32  Am.  Rep.  703;  Trainor  v.  Philadelphia  etc. 
R.  R.  Co.,  137  Pa.  St.  148.  The  court  properly  instructed  the 
jury  as  to  the  care  required  of  the  plaintiff,  and  that  if  he 
could  with  ordinary  care  have  readily  seen  the  defect  which 
caused  the  collapse,  he  could  not  recover.  We  believe  these- 
remarks  dispose  of  the  questions  raised  by  the  appellants  as 
to  the  cliarge  and  instructions  refused. 

During  the  trial,  after  the  defendants  had  been  examined 
as  to  the  manner  in  which  the  ice  was  packed  in  the  ice- 
house, the  defendants  called  other  witnesses  to  establish  the 
fact  that  the  ice  was  properly  packed;  and  at  the  close  of  the 
testimony  of  the  second  witness  the  court  ruled  that  he  would 
only  allow  three  more  witnesses  as  to  that  particular  fact, 
making  eight  witnesses  in  all,  including  the  defendants  them- 
selves. No  ol)jection  or  exception  was  taken  at  the  time  to 
this  ruling,  but  at  a  later  stage  of  the  trial,  after  the  number 
allowed  by  the  court  had  been  examined,  the  defendants 
offered  another  witness  on  the  point,  and  his  testimony  was 
ruled  out,  and  defendants  except.  We  think  the  proper  time 
to  take  the  exception  was  when  the  original  ruling  was  made. 
The  ruling  seems  to  have  been  practically  assented  to  when 
originally  made;  certainly  it  was  without  objection:  McCon^ 
nell  V.  Osage,  80  Iowa,  296.  A  reasonable  limitation  of  th& 
number  of  witnesses  upon  a  single  fact  is  within  the  discre- 
tion of  the  trial  court:  1  Thompson  on  Trials,  sec.  353,  and 
cases  cited. 
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After  the  jury  had  been  deliberating  some  time,  they  re- 
tarned  into  court  in  the  absence  of  counsel  (apparently  at 
their  own  request),  and  received  some  further  instructions  as 
to  the  law  of  the  case,  and  heard  a  part  of  the  testimony  of 
two  of  the  defendants  read.  The  judge  carefully  refrained 
from  stating  any  matters  of  fact  to  them,  and  no  exception  i& 
taken  to  his  additional  instructions  upon  the  law  of  the  case. 
The  entire  proceeding  is  now  assigned  as  error.  We  know  of 
no  rule  which  requires  the  court,  in  a  civil  case,  to  send  for 
counsel  when  a  jury  desires  further  instructions.  It  is  the 
better  practice  to  procure  the  attendance  of  both  counsel,  but, 
in  the  absence  of  anything  to  show  that  defendants  were  pre- 
judiced by  it,  we  see  no  room  for  a  claim  of  error. 

Some  objection  is  made  to  that  part  of  the  charge  which 
relates  to  the  subject  of  damages.  We  perceive  no  error. 
The  damages  awarded  were  certainly  moderate,  in  view  of 
the  testimony. 

By  the  Court.     Judgment  aflBrmed. 


Master  and  Servant  —  Master's  Doty  to  Warn  Servant. — A  m as- 
ter must  warn  his  servants  of  all  dangers  to  which  they  will  be  exposed  ia 
the  course  of  their  employment,  except  those  which  the  employees  may  b» 
deemed  to  have  foreseen  as  necessarily  incidental  to  the  employment:  Wag- 
ner V,  Jayne  Chemical  Co.,  147  Pa,  St.  475;  30  Am.  St.  Rep.  745,  and  note 
with  cases  on  this  subject  collected. 

Master  and  Servant  —  Master's  Dott  to  Fornish  Safe  Place  »or 
Servant  to  Work.  —  It  is  a  master's  duty  to  exercise  reasonable  care  t» 
furnish  a  reasonably  safe  place  for  the  servant  to  work:  McElligoU  v.  Ran.' 
dolph,  61  Conn.  157;  29  Am.  St.  Rep.  ISl;  Ell  v.  Northern  Pac.  R.  R.  Co.,  1 
S.  D.  336;  26  Am.  St.  Rep.  621;  Johnson  v.  First  Nat.  Bank,  79  Wis.  414; 
24  Am.  St.  Rep.  722,  and  note;  Dayluirsh  v.  Hannihal  etc.  R.  R.  Co.,  103 
Mo.  570;  23  Am.  St.  Rep.  900,  and  note  with  cases  collected. 

Master  and  Servant  —  Liability  for  Acrs  of  Indkpkndent  Con- 
tractor. —  This  question  is  discussed  in  Atlanta  etc.  R.  R.  Co.  v.  Kiiuberly, 
87  Ga.  161;  27  Am.  St.  Rep.  231,  and  note. 

Real  Property  —  Liability  of  Owner  for  Defective  CoNSTRticrriO!* 
OF  BoiLDiNO.  —  The  owner  of  property  upon  which  a  building  is  being 
erected  is  not  generally  liable  for  the  negligence  of  the  contractor  causing 
injury,  but  if  the  injury  was  caused  or  contributed  to  by  the  fact  that  the 
plans  for  the  building  were  essentially  defective,  the  owner  as  well  as  the 
contractor  is  liable:  Schtoartz  v.  Oibnore,  45  111.  454;  92  Am.  Dec.  227,  and 
note.  See  also  Sessengut  v.  Posey,  67  Ind.  408;  33  Am.  Rep.  98,  and 
note. 

Trial  —  Further  Ikstructions  in  Absence  of  Counsku — It  is  not 
error  for  the  judge,  when  the  jury  have  retired,  and  come  again  into  opeo 
court,  at  their  request  to  give  them  further  instructions,  though  one  of  the 
parties  and  his  counsel  were  absent:  Chapman  v.  Chicago  etc  R'y  Co.,  26 
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Wis.  295;  7  Am.  Rep.  81;  Preston  v.  Bowera,  13  Ohio  St.  1;  82  Am.  Deo. 
430,  and  note;  Leiijhton  v.  Sargent,  31  N.  H.  119;  64  Am.  Dec.  323.  Contra, 
•ee  Ho]>kim  v.  Bishop,  91  Mich,  328;  30  Am.  St.  Rep.  480,  and  DavUv.  Fish, 
I  O.  Greene,  406j  48  Am.  Deo.  387. 
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[82  Wisconsin,  307.] 
Mister  not  Liable  to  Servant  for  Injury  Caused  by  Neoliobnck  ot 
VicE-PKiNCiPAL,  WHEN. — The  liability  of  a  master  who  has  not  been 
guilty  of  any  negligence  or  breach  of  duty  in  the  employment  of  his 
servants,  for  an  injury  to  one  of  such  servants  caused  by  tlie  negligence 
of  another  engaged  in  tlie  same  business,  depends  not  upon  the  rank  or 
grade  of  either  servant  but  upon  the  character  of  tlie  act  ia  the  per- 
formance of  which  the  injury  is  inflicted;  and  he  is  not  liable  unless  the 
negligent  act  pertained  to  a  matter  in  relation  to  which  he  owed  a  duty 
to  the  servant  injured. 

Action  to  recover  damages  for  personal  injuries  alleged  to 
have  been  received  by  the  plaintiff'  in  the  year  1881,  through 
the  negligence  of  one  Colvin  alleged  to  have  been  the  agent 
and  manager  of  the  defendant's  office  at  Oshkosh.  The  com- 
plaint alleged  that  on  a  certain  day  Colvin  drove  one  of  de- 
fendant's teams,  which  was  hauling  a  load  of  goods,  so 
negligently  that  the  plaintiff,  who  in  the  course  of  his  em- 
ployment was  riding  on  the. load,  was  injured.  Other  facta 
appear  from  the  opinion. 

Miller,  Noyes,  and  Miller,  for  the  appellant. 

John  Harrington  and  W.  W.  Quartermasa,  for  the  respond- 
ent. 

Lyon,  C.  J.  The  complaint  contains  no  averment  that  Col- 
vin was  an  incompetent  person  to  drive  the  team  in  question, 
or  that  there  was  any  defect  in  the  teams,  wagons,  or  appli- 
ances for  making  shipments  of  goods.  It  is  alleged  in  the 
complaint  that  the  driving  of  the  team  was  a  duty  of  servants 
employed  by  the  express  company,  and  it  is  conceded  that, 
were  Colvin  an  ordinary  hired  servant  of  the  company,  the 
complaint  would  be  defective  in  that  it  fails  to  charge  the 
company  with  any  negligence  or  breach  of  duty  to  plaintifT  in 
employing  him.  So  we  have  for  determination  the  single 
question  whether  the  mere  fact  that  Colvin  was  the  vice-prin- 
cipal of  the  express  company  in  the  transaction  of  its  general 
business  at  Oshkosh  makes  the  company  liable  for  his  negli- 
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gent  driving  of  the  team,  when,  were  he  not  such  vice-princi- 
pal, the  company  would  not  be  thus  liable,  as  was  ruled  en 
the  appeal  in  the  former  action. 

This  question  has  been  determined  both  ways.  The  courts 
of  some  states  hold  that  if  an  employer  put  one  servant  under 
the  control  of  another,  such  servants  are  not  fellow-servants, 
and  the  master  is  liable  if  the  subordinate  servant  is  injured 
by  the  negligence  of  the  other,  without  regard  to  the  nature  of 
the  work  or  business  in  which  they  were  engaged  at  the  time. 
The  circuit  court  applied  this  rule  when  it  overruled  the  de- 
murrer to  the,  complaint. 

Other  courts  adhere  to  the  doctrine  that  whether  the  rela- 
tion of  co-employee  or  fellow-servant  exists  between  different 
employees  engaged  in  the  same  business  for  the  same  em- 
ployer is  not  to  be  determined  by  the  rank  or  grade  of  either 
servant,  but  by  the  character  of  the  act  being  performed  by 
them.  "If  it  is  an  act  that  the  law  implies  a  contract  duty 
on  the  part  of  the  employer  to  perform,  then  the  offending 
employee  is  not  a  servant,  but  an  agent,  but  as  to  all  other 
acts  they  are  fellow-servants":  7  A.m.  &  Eng.  Ency.  of  Law, 
834,  and  cases  cited. 

This  court  is  unmistakably  committed  to  the  latter  rule, 
to  wit,  that  the  liability  of  the  master  depends  upon  the  na- 
ture of  the  act  in  the  performance  of  which  the  injury  is  in- 
flicted, without  regard  to  the  rank  of  the  offending  employee. 
In  Brahhits  v.  Chicago  etc.  K'y  Co.,  38  Wis.  289,  the  company 
was  held  liable  to  an  employee  for  injuries  caused  by  the  use 
of  an  engine  out  of  repair,  which  it  was  the  duty  of  tlie  fore- 
man of  defendant's  shops  to  repair,  but  which  he  negligently 
omitted  to  do.  It  was  not  determined  that  the  foreman  was 
a  vice-principal,  but  the  company  was  lieM  liable  on  the  ex- 
press ground  that  it  owed  a  duty  to  plaintiff  to  repair  the  en- 
gine within  a  reasonable  time  after  it  became  defective,  and 
hence  that  it  was  liable  for  the  negligent  failure  of  any  of  its 
servants  or  employees  to  whom  that  duty  was  intrusted  to  re- 
pair the  defective  engine,  without  regard  to  the  rank  or  subor- 
dination of  the  negligent  servant. 

In  Rowland  v.  Milwaukee  etc.  R'y  Co.,  54  Wis.  226,  the  plain- 
tiff was  employed  as  a  shoveler  to  aid  in  removing  snow  from 
the  railway  track.  He  was  in  a  car  drawn  by  an  engine^ 
and  the  work  of  clearing  the  track  was  in  charge  of  a  conduc- 
tor, to  whose  orders  the  plaintiff  was  subject.  At  a  certain 
point  the  conductor  directed  plaintiff  to  remain  in  the  car, 
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and,  as  it  was  alleged,  negligently  attempted  to  run  the 
-engine  and  car  through  a  snowdrift  on  the  track.  In  so 
<ioiiig  the  car  was  overturned  and  the  plaintiff  injured.  It 
was  held  that  the  conductor  and  plaintiff  were  fellow-servants 
in  the  common  business  of  clearing  the  track,  and  that  the 
railway  company  was  not  liable  for  the  negligence  of  the  con- 
ductor. 

The  above  cases  fairly  illustrate  the  doctrine  of  this  court 
on  the  subject  under  consideration.  In  the  Brabbits  case  the 
company  was  held,  on  the  principle  that  it  is  liable  to  one  of 
its  servants  for  the  negligence  of  another  in  respect  to  any 
duty  intrusted  to  the  latter  to  perform,  which  at  the  same 
time  is  a  duty  the  company  owes  to  the  injured  servant,  no 
matter  how  humble  or  subordinate  the  employment  of  the 
offending  servant  may  be.  The  real  effect  of  the  rule  is  to 
make  any  servant  of  the  company  who  is  charged  with  the 
performance  of  any  duty  which  the  company  owes  its  ser- 
vants a  vice-principal  in  respect  to  such  duty.  The  case  of 
Schultz  V.  Chicago  etc.  Ky  Co.,  48  Wis.  375,  afifords  an  apt 
illustration  of  an  application  of  this  rule. 

In  the  Rowland  case  the  company  was  held  not  liable  for 
the  negligence  of  the  conductor,  who  for  many  purposes  is 
held  to  stand  for  the  company,  and  who  had  control  of  the 
plaintiff,  because  the  alleged  negligent  act  did  not  pertain  to 
a  matter  in  respect  to  which  the  company  owed  a  direct  duty 
to  plaintiff.  For  that  reason  the  conductor  and  his  subordi- 
nate employee,  the  plaintiff,  were  held  to  be  fellow-servants  en- 
gaged in  a  common  undertaking,  and  the  company  was  held 
not  liable  for  the  negligence  of  the  former  which  resulted 
in  injury  to  the  latter.  The  same  doctrine  is  adhered  to  in 
Toner  v.  Chicago  etc.  K'y  Co.,  69  Wis.  18S,  and  in  numerous 
other  cases  in  this  court,  some  of  which  are  cited  in  the  opin- 
ion in  the  Toner  case.  Whatever  may  be  thought  of  the  rea- 
son or  justice  of  the  rule,  it  is  now  too  deeply  imbedded  in 
our  jurisprudence  to  be  repudiated  or  shaken  by  judicial  de- 
termination. If  any  change  of  the  rule  is  desirable,  it  should 
be  made  by  the  legislature,  not  by  the  courts. 

The  question  here  under  consideration  was  not  reached  on 
the  appeal  in  the  first  action  for  the  alleged  injury,  and  there 
is  no  significance  in  the  circumstance  that  the  court  there 
gave  no  opinion  upon  it,  but  expressly  declined  to  do  so.  In 
this  case  there  is  no  direct  averment  in  the  complaint  that 
the  express  company  was  negligent,  or  that  Colvin  was  incom- 
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petent  to  drive  the  team,  or  that  the  company  failed  in  any 
duty  it  owed  plaintiff.  It  simply  alleges  facts  which  show 
that  Colvin  chose  to  drive  the  team,  as  he  had  undoubted 
Authority  to  do,  instead  of  allowing  plaintiff  or  some  other 
•employee  of  the  company  to  drive  it,  and  that  he  drove  it  so 
negligently  that  the  plaintiff  was  thereby  injured.  Under 
the  above  rule,  these  averments  show  that  Colvin  and  plain- 
tiff were  fellow-servants  in  the  particular  business  in  which 
they  were  engaged,  and  hence  that  the  company  is  not  liable 
for  the  negligence  of  Colvin. 

It  results  from  the  foregoing  views  that  the  complaint  fails 
to  state  a  cause  of  action  against  the  express  company,  and 
that  the  demurrer  thereto  should  have  been  sustained. 

By  the  Court.  The  order  overruling  the  demurrer  to  the 
complaint  is  reversed,  and  the  circuit  court  directed  to  sus- 
tain such  demurrer.  

Master  AND  Servant  —  Vice- Principal  —  Master's  Liability  fob. — 
The  mere  fact  that  the  servant  whose  negligeace  produces  the  injury  is 
superior  in  rank  to  the  servant  injured  does  not  alone  fix  the  liability  of  the 
master.  If  the  negligent  servant  can  fairly  be  said  to  take  the  place  of  the 
master  and  represent  him,  so  as  to  become  in  reality  a  vice-principal,  and 
the  negligence  occurs  in  tlie  discharge  of  his  representative  duties,  the  mas- 
ter is  liable:  Colorado  etc.  R'y  Vo.  v.  Naylon,  17  Col.  501;  31  Am.  St.  Rep. 
335,  and  note;  Louisville  etc  R'y  Co.  v.  Hanning,  131  Ind.  528;  31  Am.  St. 
Rep.  443,  and  note;  Orman  v.  Mannix,  17  Col.  564;  31  Am.  St.  Rep.  340,  and 
note;  Sweeiiey  v.  Qui/ etc  R'y  Co.,  84  Tex.  433;  31  Am.  St.  Rep.  71,  and 
note. 


Gaynor  v.  Blewett. 

[82\WISC0NSIN,  813.] 
MoRTQAaE,  ReOKIVKB    IK    SuiT   TO   FORECLOSE   ENTITLED    TO    RrNTS    FROM 

Date  of  His  Appointment.  —  A  tenant  who  takes  a  lease  of  mortgaged 
land  after  the  filing  of  a  notice  of  lis  pendens  in  a  suit  to  foreclose  th« 
mortgage,  takes  the  land  subject  to  whatever  order  or  decree  the  court 
may  make  affecting  the  title  or  possession;  and,  if  the  court  appoints 
A  receiver,  such  tenant  must  either  surrender  or  attora  to  him,  or  pay  to 
him  a  reasonable  rent  for  the  use  of  the  premises  from  the  date  of  the 
appointment,  notwithstanding  he  has  paid  to  the  mortgagor  a  year's 
rent  in  advance. 

Action  to  foreclose  a  mortgage.  Notice  of  the  pendency  of 
the  suit  was  filed  May  26,  1887.  On  May  5,  1891,  an  order 
was  made  appointing  a  receiver  of  the  mortgaged  premises. 
The  defendant  Smith  held  possession  of  the  premises  as  tenant 
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of  the  mortgagor  from  January  1,  1891.  Tlie  receiver  ex- 
hibited the  order  of  his  appointment  to  Smith  and  demanded 
possession,  but  the  latter  refused  to  surrender  possession,  or  to 
pay  rent,  or  to  recognize  his  rights  in  the  premises.  Applica- 
tion was  then  made  to  the  court  for  an  order  directing  the 
receiver  to  take  possession  or  secure  the  rent.  Smith  resisted 
the  application,  alleging  that  soon  after  April  1, 1891,  he  rented 
the  premises  from  the  mortgagor  for  one  year,  and  paid  the 
rent  in  advance,  and  that,  at  the  time  of  the  execution  of  the 
lease  and  of  the  payment  of  the  rent,  he  had  no  notice  of  any 
intention  to  apply  for  a  receiver  in  the  suit.  The  court 
ordered  Smith  to  forthwith  deliver  possession  to  the  receiver,  or 
that  he  pay  the  rent  and  attorn  to  the  receiver.  Blewett  and 
Smith  jointly  and  severally  appealed  from  the  order. 

Edward  S.  Bragg,  for  the  appellants. 

George  E.  Sutherland,  for  the  respondent. 

PiNNEY,  J.  The  rents  and  profits  of  lands  are  not  pledged 
by  a  mortgage  of  the  lands  merely,  but  belong  to  the  owner 
of  the  equity  of  redemption  until  the  court,  for  equitable  rea- 
sons, shall  appoint  a  receiver  to  collect  them  for  the  benefit 
of  the  mortgagee,  or  directs  the  receiver  to  take  possession  of 
the  mortgaged  premises  and  the  rents  and  profits  of  the  same, 
to  the  end  that  the  rents  realized  may  be  applied  to  the  pay- 
ment of  any  deficiency  that  may  remain  unpaid  after  apply- 
ing the  proceeds  of  the  sale  of  the  mortgaged  premises;  and 
whatever  is  not  needed  for  that  purpose  is  to  be  paid  to  the 
mortgagor  or  other  person  entitled  thereto.  The  appointment 
of  a  receiver  for  that  purpose  is  a  matter  resting  in  the  sound 
discretion  of  the  court,  and  gives  the  plaintiff  in  the  fore- 
closure suit  an  equitable  lien  upon  the  accrued  and  unpaid 
rents:  Kerr  on  Receivers,  177;  Rider  v.  Bagley,  84  N.  Y.  461, 
465,  and  cases  there  cited;  Unwell  v.  Ripley,  10  Paige,  43. 
The  appointment  of  a  receiver  is  equivalent  to  a  sequestration 
of  the  rents  and  profits  accruing  after  the  date  of  the  order, 
and  as  to  all  which  have  previously  accrued  and  which  re- 
main unpaid:  Syracuse  City  Bank  v.  Tallvian^  31  Barb.  201, 
212;  Lofsky  v.  Maujer,  3  Sand.  Ch.  69,  71;  Johnston  v.  Riddle, 
70  Ala.  219,  225;  Argall  v.  Pitts,  78  N.  Y.  242;  Thornton  v. 
Washington  Sav.  Bank,  76  Va.  432.  Rents  accrued  are  rents 
earned,  within  the  sense  and  meaning  of  this  rule.  The  mort- 
gagor cannot  evade  the  rule  by  anticipating  the  appointment 
of  a  receiver  in  a  suit  pending  to  foreclose  the  mortgage,  and 
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leasing  the  premises  for  one  or  more  years,  and  taking,  as  ia 
this  case,  payment  of  the  rent  in  advance. 

The  tenant,  Smith,  one  of  the  appellants,  stands  in  the  po- 
sition of  a  purchaser  or  lessee  pendente  lite  from  the  mortgagor 
defendant,  and  had  constructive  notice  of  the  action  to  fore- 
close by  the  filing  of  the  notice  of  lis  pendens,  and  took  subject 
to  whatever  order  or  decree  the  court  might  lawfully  make 
affecting  either  the  title  or  possession.  He  could  not  get  any 
better  riglit  than  his  lessor,  the  mortgagor  defendant,  had.  It 
matters  not  that  he  did  not  know,  as  he  says,  that  there  was 
any  intention  to  apply  for  the  appointment  of  a  receiver.  He 
knew,  or  is  chargeable  with  knowledge,  that  the  court  might 
make  such  an  appointment,  and  that  whatever  interest  he 
might  acquire  in  the  possession  and  use  of  the  premises  might 
thereby  be  cut  off,  unless  he  should  elect  to  attorn  to  the  re- 
ceiver, and  pay  to  him  all  rents  for  the  use  of  the  premises 
after  the  date  of  the  appointment.  So  far  as  the  possession 
of  the  premises  is  concerned,  the  appointment  of  the  receiver 
had  the  effect  of  an  equitable  ejectment.  Were  this  other- 
wise, the  beneficial  results  of  a  receivership  could  be  easily 
iefeated  by  giving  a  lease  of  the  premises  in  question  long 
enough  to  last  during  the  probable  duration  of  the  litigation, 
and  by  collecting  the  rent  in  advance.  The  receiver,  on  hia 
appointment,  became  entitled,  as  against  the  appellants,  to 
the  possession  and  use  of  the  premises,  and  his  rights  are  in 
no  way  affected  by  the  provisions  of  the  lease  and  payment 
in  advance  of  rent  to  thereafter  accrue  under  it.  As  the  or- 
der appointing  the  receiver  has  not  been  appealed  from,  we 
must  presume  that  there  was  sufficient  ground  for  making  the 
appointment.  Unless  the  tenant.  Smith,  attorns  to  the  re- 
ceiver and  pays  rent  for  the  use  of  the  premises  from  and 
after  the  date  of  the  order  appointing  the  receiver,  he  must 
surrender  possession.  The  order  of  thS  circuit  court  was  cor- 
rect and  must  be  afiirraed. 

By  the  Court.    The  order  of  the  circuit  court  is  affirmed. 


Lis  Pendens  —  Rights  o»  Purchaskhs.  —  A  purchaser  of  realty  pmderUe 
Ute  takea  subject  to  any  title  or  interest  adverse  to  that  of  his  grantor  recog- 
nized in  the  pending  litigation:  Checvcr  v.  Minton,  12  Col.  557;  13  Am.  St. 
Rep.  253,  and  note;  Murray  v.  Blaichford,  1  Wend.  583;  19  Ara.  Dec.  537; 
Ray  ▼.  Roe,  2  Blackf.  25S;  18  Am.  Dec.  159;  extended  note  to  Nnoman  v. 
Chajnnan,  14  Am.  Dec  706;  Steuemnn  v.  EihrinU,  OS  Mo.  622.  See  also 
Mullanphy  Sav.  Bank  v.  Srhoft,  1.S5  111.  655;  25  Am.  St.  Rep.  401. 
AM.  ST.  Rkp.,  Voi.  XXXIII.  —4 
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Mortgages  —  Rights  or  Partie3  —  Rents  and  Profits.— The  mort- 
gagee U  not  entitled  to  the  rents  and  profit*  of  the  mortgaged  premiaes  on- 
til  he  or  some  one  in  hia  behalf  takes  actual  possession:  Killebrew  r.  Hina, 
104  N.  O.  182;  17  Am.  St.  Rep.  672;  note  to  Seigniowi  r.  Pate^  17  Am.  St 
Rep.  849;  see  also  note  to  Caldwell  v.  Hall,  4  Am,  St.  Rep.  70. 

MoRTGAOEa  —  Appointment  of  Receiver  Pending  Foreolosurk. — A 
receiver  of  the  rents  and  profits  of  mortgaged  premises  cannot  be  appointed 
pending  foreclosure:  Hardin  t.  Hardin,  34  S.  0.  77;  27  Am.  St.  Rep.  788, 
and  extended  note  fully  discussing  this  subject. 


St.  Sure  v.  Lindsfelt. 

[82  Wisconsin,  846.] 

BXCORD    OF    FOBEIGK    JUDGMENT    RENDERED  WITHOUT    JURISDIOTIOK    Rb> 

OABDED  AS  NuLLiTT.  — The  record  of  a  judgment  rendered  in  a  foreign 
country,  where  it  appears,  either  from  the  face  of  the  record  or  from 
other  admissible  evidence,  that  the  court  which  rendered  it  had  no 
jurisdiction  of  the  parties  or  of  the  subject  matter,  will  be  regarded  as  % 
nullity. 

Divorce  Granted  in  Foreign  Country  to  Parties  Resident  Here,  Void. 
The  courts  of  a  foreign  country  have  no  jurisdiction  or  power  to  dis- 
solve the  marriage  relation  between  persons  resident  in  this  state. 
Kvery  country  has  the  power  to  absolutely  fix,  regulate,  and  control  the 
fiarriage  staitu  of  its  own  citizens;  but  no  country  or  state  has  any 
power  to  fix,  regulate,  or  control  such  status  as  to  the  citizens  of  any 
other  country  or  state. 

Presumptions  as  to  Foreign  Laws  not  Extended  to  Penal  Statutes. 
Presumptions  as  to  foreign  laws  are  generally  confined  to  those  states 
and  countries  in  which  the  common  law  is  the  law  of  the  land,  but  even 
then  they  do  not  extend  to  such  statutory  enactments  as  are  penal  in 
their  nature.  The  courts  of  Wisconsin  will  not  presume  the  existence 
in  Sweden  of  a  statute,  law,  or  custom  anthorizing  a  divorce  upon  the 
ground  of  the  husband's  conviction  and  sentence  for  an  offense,  where 
such  conviction  and  sentence  were  without  notice  or  hearing  and  two 
years  after  the  husband  and  his  wife  and  family  had  left  that  country 
and  become  permanent  residents  of  the  United  States. 

Divorce  wrrnouT  Appearance  or  Service  of  Process,  Void.  —  A  decree 
of  divorce  rendered  against  a  non-resident  defendant  without  any  ap- 
pearance or  service  of  process,  is  a  nullity. 

Adolph  St.  Sure  Lindsfelt  married  Elise  Concordia  Von 
Krassow  at  Rostoop  in  Sweden  on  the  27th  of  May,  1835. 
Eight  children  were  born  of  this  marriage.  In  1842  Adolph 
and  wife  came  to  America  and  settled  in  the  state  of  New 
York,  where  the  plaintiff,  William  O.  St.  Sure,  was  born. 
Adolph  and  his  family  afterwards  came  to  Wisconsin.  About 
1852,  Elise  with  their  four  daughters  returned  to  Sweden,  and 
on  the  Ist  of  March,  1853,  filed  a  petition  for  divorce  there, 
oa  the  ground  that  Adolph  bad  absconded  and  been  sentenced 
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as  a  cheater,  December  11,  1844.  In  November,  1858,  she 
returned  to  Wisconsin,  and  again  lived  with  Adolph  as  hia 
wife  until  he  went  to  the  war  about  1863.  About  1803,  Elise 
went  to  live  with  a  man  named  Smith,  whom  she  is  said  to 
have  married.  On  January,  1864,  Adolph  went  through  the 
form  of  marrying  Elizabeth  Sabine,  at  Cincinnati,  Ohio.  On 
February  3,  1864,  at  a  meeting  of  the  consistory  under  the 
presidency  of  the  bishop  and  commander,  in  Sweden,  a  decree 
of  divorce  was  entered  upon  the  petition  of  Elise  filed  in  1853. 
About  1868,  Elizabeth  died  while  living  with  Adolph  as  his 
wife  at  Sheboygan.  On  August  30, 1883,  Adolph  went  through 
the  form  of  marrying  the  defendant,  Olive  St.  Sure  Lindsfelt, 
at  Portage.  Elise  died  March  18,  1886.  In  May,  18S7, 
Adolph  died  at  Sheboygan,  intestate,  leaving  estate  real  and 
personal.  On  June  21,  1887,  the  plaintiff  petitioned  for  letters 
of  administration  upon  the  estate,  and  thereupon  Frederick 
Hoppe  was  appointed  and  qualified  as  such  administrator. 
Hoppe,  as  administrator,  delivered  to  the  defendant  as  the 
widow  of  Adolph  personal  property  of  the  value  of  about  two 
hundred  dollars.  Hoppe  having  refused  to  take  any  steps  to 
compel  her  to  return  this  property,  the  plaintiflF,  on  March  28, 
1888,  as  heir  at  law  of  said  Adolph.  filed  this  bill  to  compel 
the  defendant  to  return  said  property  to  said  administrator, 
and  other  moneys  which  it  was  alleged  she  owed  to  the  estate. 
The  defendant  answered  denying  that  Elise  was  the  wife  of 
Adolph  until  her  death  in  1886,  and  claiming  the  property  as 
the  rightful  widow  of  said  Adolph.  The  trial  court  found 
that  the  divorce  in  Sweden  was  valid,  and  that  the  defendant 
was  the  lawful  widow  of  said  Adolph,  and  as  such,  entitled  to 
the  property  in  question,  and  entered  judgment  accordingly. 
The  plaintiflf  appealed. 

O.  W.  Foster,  for  the  appellant. 
A.  C.  Prescott,  for  the  respondent. 

Cassoday,  J.  The  record  of  the  divorce  granted  by  the 
ecclesiastical  court  in  Sweden,  February  3,  1864,  mentioned 
in  the  foregoing  statement,  appears  to  be  suflBciently  authenti- 
cated to  be  admissible  in  evidence  under  our  statute:  Rev. 
Stats,  sec.  4139.  It  is  conceded  by  both  parties  that  the  only 
question  for  determination  is  whether  that  decree  of  divorce 
ifTalid  and  operated  as  a  legal  separation  of  Adolph  and  Elise 
at  the  time  it  was  rendered. 

In  this  country  it  is  prescribed  by  constitutional  compact 
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that  full  faith  and  credit  must  be  given  in  each  state  to  the 
public  acts,  records,  and  judicial  proceedings  of  every  other 
state;  and  yet  it  is  well  settled  tliat  tlie  record  of  a  judgment 
rendered  in  anotlier  state  may  be  contradicted  as  to  the  facts 
necessary  to  give  the  court  jurisdiction,  and  if  want  of  juris- 
diction appear  upon  the  face  of  the  record,  or  is  shown  either 
as  to  the  subject-matter  or  the  person,  or  in  proceedings  in 
rem,  as  to  the  thing,  the  record  will  be  regarded  as  a  nullity: 
Thompson  v.  Whitman,  18  Wall.  457;  Pennoyer  v.  Neff,  95 
U.  S.  714;  Simmons  v.  Saul,  138  U.  S.  439;  Bartlet  v.  Knight, 
1  Mass.  401;  2  Am.  Dec.  36;  Starbuck  v.  Murray,  5  Wend. 
148;  21  Am.  Dec.  172;  Taylor  v.  Barron,  30  N.  H.  78;  64  Am. 
Dec.  281;  Rape  v.  Heaton,  9  Wis.  328;  76  Am.  Dec.  269; 
Renier  v.  Hurlbut,  81  Wis.  24;  29  Am.  St.  Rep.  850.  The 
rule  is  certainly  as  strong,  if  not  stronger,  when  applied  to  a 
judgment  rendered  in  a  court  of  a  foreign  country,  towards 
which  no  such  duty  is  enjoined,  and  especially  where  the  jur- 
isprudence of  such  foreign  country  is  in  no  sense  based  upon 
the  common  law. 

Adolph  and  Elise  were  married  in  Sweden  in  1835.  After  re- 
maining there  seven  years,  they  both  came,  with  their  children, 
to  the  United  States,  and  for  a  time  resided  in  New  York,  and 
then  came  to  and  continued  to  reside  in  this  state  during  the 
remai  nder  of  their  respective  lives,  as  mentioned  in  the  foregoing 
statement.  The  divorce  proceedings  were  not  instituted  mitil 
eleven  years  after  they  had  departed  from  Sweden  and  taken 
up  their  residence  in  the  United  States.  Such  proceedings 
were  pending  for  eleven  years  before  the  decree  of  divorce  was 
entered.  It  is  true,  Elise  had  returned  to  Sweden  a  few 
months  before  she  filed  her  petition  for  such  divorce,  March  1, 
1853;  but  she  came  back  to  Adolph  in  Wisconsin,  and  con- 
tinued to  live  with  him  as  his  wife  for  five  years,  and  until  he 
went  to  the  war,  which  was  about  a  year  prior  to  the  rendi- 
tion of  the  decree  of  divorce.  It  is  possible,  if  not  probable, 
that  at  the  time  she  filed  that  petition  she  intended  to  remain 
in  Sweden  and  obtain  a  divorce.  Had  she  so  remained  there 
until  after  that  decree,  the  divorce  would  perhaps  have  been 
regarded  as  valid  by  the  laws  of  Sweden.  Undoubtedly  every 
country  has  the  power  to  absolutely  fix,  regulate,  and  control 
the  marriage  status  of  each  and  all  of  its  own  citizens;  but  no 
country  or  state  has  any  power  to  fix,  regulate,  or  control 
such  status  as  to  the  citizens  of  any  other  country  or  state: 
Cook  ▼.  Cook,  56  Wis.  208;  43  Am.  Rep.  706;  Roth  v.  Roth, 
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104  111.  35;  44  Am.  Rep.  81.  It  logically  follows  that  the 
Sweden  court  had  no  jurisdiction  or  power  to  dissolve  the 
marriage  relation  between  Adolph  and  Elise,  twenty-two  years 
after  they  had  both  abandoned  that  country  and  taken  up 
their  residence  in  this,  and  six  years  after  Elise  had  aban- 
doned her  temporary  visit  or  residence  there  and  returned  to 
Aldolpli  as  his  wife.  In  speaking  of  the  residence  in  this 
state  essential  to  give  the  court  jurisdiction,  Ryan,  C.  J., 
aptly  said:  "No  mere  pretense  of  residence,  no  passing  visit, 
no  temporary  presence,  no  assumption  of  residence  here  pro 
hac  vice  only,  nothing  short  of  actual  abode  liere,  with  inten- 
tion of  permanent  residence,  will  fill  the  letter  or  the  spirit  of 
the  statute":  Dutchcr  v.  Dutcher,  39  Wis.  65S;  Cook  v.  Cook, 
66  Wis.  206;  43  Am.  Rep.  706.  "The  legislature  was  legisla- 
ting for  the  citizens  of  this  state,  not  for  others":  Dutcher  v. 
Dutcher,  39  Wis.  058.  These  propositions  are  still  more  sig- 
nificant when  ap{>lied  to  any  statute,  law,  or  custom  of  any 
foreign  country  like  Sweden. 

Again,  the  only  ground  for  the  divorce  stated  in  the  record 
is  that  Adolpli  had  absconded  from  the  kingdom,  and  had 
been,  Deceml)er  11,  1844,  by  a  judgment  of  a  district  court, 
"sentenced  as  a  cheater,  ....  to  stand  at  the  pillory  at  a 
public  place,  for  his  shame,  during  two  hours,  and  then  to 
Buffer  penal  servitude  for  five  years  in  any  of  the  fortresses  of 
the  realm."  This  presupposes  such  conviction  and  sentence 
without  notice  or  hearing  two  years  after  Adolph  and  his  wife 
and  family  had  left  Sweden  and  become  permanent  residents 
of  the  United  States.  No  statute,  law,  or  cuatom  has  been 
alleged  or  proved  authorizing  a  divorce  on  such  a  conviction 
ami  sentence  procured  in  such  a  way;  and  the  courts  of  this 
stale  are  not  authorized  to  presume  the  existence  of  any  so 
repugnant  to  our  own  laws:  Walsh  v.  Dart,  12  Wis.  635;  I\el- 
lam  V.  Toms,  38  Wis.  592;  Osborn  v.  Blackhcrn,  78  Wis.  209; 
23  Am.  St.  Rep.  400:  1  Greenleaf  on  Evidence,  sees.  5,  43, 
4SG,  and  notes.  Presumptions  as  to  foreign  laws  are  gener- 
ally confined  to  those  states  and  countries  in  which  the  com- 
mon law  is  the  law  of  the  land,  as  in  the  several  states  of  this 
country  and  Great  Britain;  and  even  ihon  they  do  not  extend 
to  Bucli  statutory  exactments  as  are  penal  in  their  nature:  Hull 
V.  Angustine,  23  Wis.  383;  Mvrphyv.  Collins,  121  Mass.  6;  Cut- 
ler V.  Wright,  22  N.  Y.  472;  Leonard  v.  ColurAhia  S.  N.  Co.,  84 
N.  Y.  48;'  38  Am.  Rep.  491;  Smith  v.  Whitaker,  23  111.  367; 
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Ounn  V.  Howell,  27  Ala.  663;  62  Am.  Dec.  785;  1  Greenleaf  oa 
Evidence,  sec.  43,  and  note. 

Besides,  in  the  record  of  the  divorce  in  question  it  does  not 
appear  that  any  notice  was  ever  served  or  attempted  to  he 
served  on  Adolph  by  publication  or  otherwise,  notwithstand- 
ing he  had  been  outside  of  the  jurisdiction  of  the  realm  for 
many  years;  nor  is  there  anything  in  that  record  showing  or 
tending  to  show  any  appearance  by  him  or  in  his  behalf 
therein;  nor  are  there  any  facts  recited  or  mentioned  therein 
which,  according  to  our  laws,  could  give  jurisdiction. 

For  the  reasons  stated,  we  must  hold  that  the  divorce  was 
a  nullity.  This  being  so,  it  is  manifest  that  Elise  continued 
to  be  the  wife  of  Adolph  until  her  death,  March  18,  1886.  It 
necessarily  follows  that  the  marriage  of  the  defendant,  Olive 
to  Adolph,  August  30, 1883,  was  an  absolute  nullity,  and  gave 
her  no  rights  whatever  as  his  widow.  Williams  v.  Williams,  63 
Wis.  58;  53  Am.  Rep.  253,  and  cases  there  cited. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  further  proceedings  ac- 
cording to  law.  

JUDOMF.NTS  —  EFFECrr   OF    FoREIGN   JuDaMKXTS   AS   EviDKNCE.  — No   pre- 

Bumption  in  favor  of  the  validity  of  a  judgment  of  another  state  exists 
where  it  appears  from  the  record  that  the  defendant  was  a  non-resident,  and 
it  does  not  appear  affirmatively  that  service  of  process  was  made  on  him  ia 
that  state:  Hatid  v.  Hanson,  154  Mass.  87;  26  Am.  St.  Rep,  210,  and  note. 
See  also  Hull  v.  HuU,  35  W.  Va.  155;  29  Am.  St.  Rep.  800,  and  note. 

Marriage  and  Divorce.  —  Decree  of  Divorce  Void  whkre  Nk.ither 
Party  Resides  in  Jurisdiction:  See  Watkhmv.  Watlchis,  125  Ind.  1(5.3;  21 
Am,  St.  Rep.  217,  and  note;  Oettija  v.  OeUij.%  3  Lea,  2(50;  31  Am,  Rep.  6.37, 
»nd  note;  Hood  r.  State,  56  Ind,  263;  26  Am.  Rep.  21,  and  extended  note; 
Hai-rison  v.  Hm-rison,  20  Ala,  629;  56  Am.  Dec.  227,  As  to  the  effect  of 
foreign  divorces  see  extended  note  to  Tolen  v.  Tolen,  21  Am.  Dec.  747.  See 
also  extended  note  to  Hanover  v.  Turner,  7  Am.  Dec.  206.  A  decree  of 
divorce  granted  in  a  foreign  country,  in  which  the  defendant  did  not  reside, 
in  an  action  to  which  he  did  not  appear  and  in  which  process  was  not  per- 
■onally  served  on  him  within  such  country,  is  void:  De  Meli  v.  De  Melt,  120 
N.  Y,  4S5;  17  Am.  St.  Rep.  652,  and  note. 

PRESUMFrioN3  A3  TO  FoREiON  Laws:  See  AI alpha  t.  McKoum,  1  La» 
B48;  20  Am.  Deo.  279;  and  Otoen  v.  Boyle,  16  Me.  147;  32  Am.  Dec.  143. 
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SiZER    V.    QuiNLAN, 
[82  Wisconsin,  390.1 
Sasxmknt  of  Right  o»  Wat,  Reservation  of  Give3  no  Riqht  to  Fknob. 
A  reservation  in  a  conveyance  of  a  reasonable  right  of  way  across  the 
land  conveyed  gives  the  owner  of  the  dominant  estate  no  right  to  in- 
close snch  right  of  way  with  fences. 

Injunction.  The  plaintiff  owned  two  tracts  of  land  sep- 
arated by  a  tract  of  land  owned  by  the  defendant,  lying  im- 
mediately between  them.  Both  parties  claimed  through  the 
same  grantor,  who  in  conveying  to  the  defendant,  reserved  "  a 
reasonable  right  of  way  across  the  land  "  so  conveyed,  between 
the  tracts  retained  by  him  and  now  owned  by  the  plaintifif. 
The  plaintiff  fenced  in  this  right  of  way,  and  the  defendant 
cut  and  broke  down  a  part  of  the  fence  and  threatened  to  cut, 
tear  down,  and  destroy  the  remainder.  The  plaintiff  there- 
upon brought  this  action  to  enjoin  and  restrain  the  defendant. 
The  defendant  denied  that  plaintiff  had  any  right  to  fence 
the  right  of  way.  The  circuit  court  dismissed  the  complaint, 
and  the  plaintiff  appealed. 

Duffy  and  McCrory,  for  the  appellant. 

Colman,  Sutherland  and  Iliner,  for  the  respondent. 

PiNNEY,  J.  The  right  of  way  reserved  by  the  defendant's 
grantor,  and  afterwards  conveyed  by  him  to  the  plaintiff  with 
the  lands  to  which  it  was  appurtenant,  created  a  mere  ease- 
ment. The  language  of  the  deed  reserving  it  is  "  a  reasonable 
right  of  way,"  and  the  common  grantor  of  both  parties  con- 
veyed it  subsequently  with  the  lands  to  which  it  was  appur- 
tenant as  "the  right  of  way  across  P.  Quinlan's  land."  The 
plaintiff  thus  became  the  owner  of  the  dominant  estate  for 
the  benefit  of  which  the  easement  existed,  and  the  defendant's 
was  the  servient  estate,  burdened  with  the  easement  in  ques- 
tion. 

It  is  argued  that  because  the  right  granted  is  "a  reasonable 
right  of  way,"  and  it  is  necessary  to  as  full  and  perfect  en- 
joyment of  it  as  is  desirable,  that  therefore  the  plaintilT,  for 
his  greater  convenience  and  safety  in  its  use,  has  a  right  to 
fence  it  in;  but  we  do  not  think  the  language  in  question 
warrants  any  such  conclusion.  The  lateral  boundaries  and 
width  of  the  way  are  not  specified.  The  word  "reasonable" 
obviously  has  reference  to  the  width  and  limits  of  the  way  to 
be  enjoyed,  but  still  it  is  a  mere  right  of  way,  a  mere  ease- 
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ment  and  no  more,  and,  though  a  hurden,  is  not  an  estate  or 
interest  in  lands,  and  does  not  confer  on  the  plaintiff  any  ex- 
clusive or  permanent  right  of  occupancy,  but  merely  a  tran- 
sitory use.  The  defendant,  as  the  owner  of  the  servient 
€State,  is  circumstanced  in  resp  ct  to  this  easement  sub- 
stantially as  the  owner  of  an  estate  along  or  over  which  a 
liighway  passes  is  at  common  law  in  respect  to  fencing  the 
highway.  He  may  fence  along  the  highway  or  not,  as  his 
convenience  may  dictate,  but  he  is  not  bound  to  fence  it,  or 
to  permit  any  one  else  to  do  so.  If  the  plaintiff  is  allowed  to 
fence  in  his  right  of  way  it  will  work,  it  is  manifest,  an  exclu- 
sion of  the  defendant  from  the  land  over  which  it  passes,  the 
full  legal  title  to  which  still  remains  in  him,  which  was  not 
contemplated  by  the  language  used  in  the  deed  reserving  the 
right  of  way  or  by  the  deed  conveying  it  to  the  plaintiff,  and 
would  permit  the  plaintiff"  to  exercise  rights  and  avail  him- 
self of  methods  of  use  and  enjoyment  of  the  defendant's  estate 
of  a  more  permanent  character  than  a  mere  right  of  way  over 
his  lands,  and  not  essentially  pertaining  to  or  resulting  from 
a  mere  easement  over  them. 

The  owner  of  the  soil  of  a  way,  whether  public  or  private, 
may  make  any  and  all  uses  of  it  to  which  the  land  can  be 
applied,  and  take  all  profits  which  can  be  derived  from  it 
consistently  with  the  enjoyment  of  the  easement:  Wasliburn 
on  Easements,  *264  et  seq.  All  rights  which  are  consistent 
with  the  reasonable  exercise  of  the  easement  remain  wiih  the 
grantor,  because  they  are  not  granted.  In  this  case  the  lands 
were  conve^'ed  by  the  common  grantor  to  the  defendant,  and 
the  mere  easement  was  reserved  and  conveyed  to  the  plaintiff. 
He  is  entitled  only  to  a  reasonable  and  usual  enjoyment  and 
use  of  the  easement:  Bakeman  v.  Talbot,  31  N.  Y.  366,  371; 
88  Am.  Dec.  275;  Baker  v.  Frick,  45  Md.  337;  24  Am.  Rep. 
606.  In  Brill  v.  Brill,  108  N.  Y.  511,  517,  similar  views  are 
expressed,  and  it  is  there  laid  down  that  "  the  owner  of  the 
soil  has  all  the  rights  and  benefits  of  ownership  consistent 
with  such  easement.  Among  others  must  be  the  right  to  have 
his  lands  fenced  or  unfenced  at  his  pleasure.  In  the  absence 
of  fences,  his  horses  and  cattle  must  not  obstruct  the  way, 
and  the  owner  of  the  way  is  bound  to  the  exercise  of  due  and 
reasonable  care  by  his  own  methods  to  prevent  his  cattle  or 
other  animals  from  trespassing.  An  inclosed  road  might  be 
a  convenience,  but  its  creation  is  not  imposed  upon  the  owner 
of  the  soil  by  the  terms  of  the  reservation;  it  is  not  an  actual 
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or  direct  necessity  to  the  full  enjoyment  of  the  privilege  ro- 
served,  and  it  cannot  be  implied  as  incident  thereto." 

Testimony  was  given  to  show  that  the  defendant  consented 
to  the  erection  of  the  fence,  but  this  was  no  more  than  a  parol 
license,  which  was  revocable,  and  was  in  fact  revoked  by  the 
acts  and  conduct  of  the  defendant. 

The  judgment  of  the  circuit  court  is  correct  and  must  be 
aflSrmed. 

By  the  Court.  The  judgment  of  the  circuit  court  is  af- 
firmed.   

Private  Wats Rights  and  Rkmkdies  or  Parties  Entitled  Thereto; 

See  extended  note  to  Welch  v.  Wilcox,  100  Am.  Dec.  115;  also  extended  note 
to  Bakeman  v.  Talbot,  88  Am.  Dec.  279.  Tlie  grantee  of  a  private  way  may 
enter  upon  the  laud  and  construct  such  roadway  as  he  desires  an<l  keep  it  in 
repair:  Herman  y.  Roberts,  119  N.  Y.  37;  16  Am.  St.  Rep.  800,  and  note; 
but  in  80  doing  he  must  make  no  material  change  in  the  condition  of  the 
way  or  interfere  with  the  estates  of  others  therein:  Brownv.  Stone,  10  Gray, 
61;  69  Am.  Dec.  303,  and  note.  For  a  further  dincussion  of  the  rights  of 
grantees  of  private  ways,  see  Ora/tonv.  Moir,  130  N.  Y.  4G5;  27  Am.  St.  Rep, 
633,  and  note. 


North    Hudson    Mutual    Building    and    Loan 
Association  v.  Childs. 

(82  Wisconsin,  460.] 

Corporation,  Re.medt  ov  against  Its  Dikkctors  and  Officers  for  Nko- 
UOENOE,  Fraud,  or  Unauthorized  Acts.  —  A  corporation  has  a  rem- 
edy against  its  directors  and  oUioera  for  negligence,  fraud,  breaches  of 
trust,  or  for  acts  done  in  excess  of  their  authority,  and  tlie  case  against 
each  is  distinct,  dependina  upon  the  evidence  against  him,  ui.less  luo 
or  more  have  joined  or  participated  in  the  vvrongiul  act,  in  whicii  case 
all  participants  may  be  joined  in  tlie  suit. 

Action  by  Cohporation  against  Its  Officers  to  bk  T!Jt:ATED  as  Equit- 
able Action,  when.  —  An  action  by  a  cor[)<>ration  against  its  piesi'lent 
and  treasurer  for  negligence  and  misconduct  in  tlie  dischari,'e  of  the 
duties  of  their  respective  offices,  and  also  as  ex  ojlrio  inenibers  of  the 
board  of  directors,  where  the  gravamen  of  the  complaint  is  that  the  de- 
fendants have  exceeded  their  respective  powers  as  such  president  and 
treasurer  in  dealing  with  the  property  and  jiroperty  riglits  of  tlio  cor- 
poration, and  have  usurped  the  powers  of  tlie  board  of  directors  without 
tlie  knowledge,  consent,  or  approval  of  sucli  board  or  of  the  stockholilLia, 
should  be  treated  as  an  equitable  action. 

Minority  oy  Board  of  Dikeciors  of  Corporation  not  Liable  at  Law  for 
Misconduct  or  Negligence.  — No  recovery  can  be  had  at  law  against 
a  minority  of  the  board  of  directors  of  a  corporation  for  misconduct  or 
negligence,  inasmuch  as  they  can  act  only  when  lawfully  as.srniM  >  1, 
and  their  duties  are  devolved  on  them  as  a  board  and  not  iudiviui:  illy. 
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bABiLiTT  OF  Officers  of  Corporation  for  NEOLiaENOE  or  Uwauthorizkd 
Acts,  Basis  of.  — The  liability  of  corporate  officers  to  the  corporation 
for  damages  caused  by  uegligeat  or  unauthorized  acta  rests  npon  the 
common-law  rule  which  renders  every  agent  liable,  who  violates  his  au- 
thority or  neglects  his  duty  to  the  damage  of  his  principal. 

DiORKE  OF  Care,  Skill,  and  Judgment  Required  of  Officer  of  Corpora- 
tion. —  Where  it  is  sought  to  hold  an  officer  of  a  corporation  liable  for 
non-feasance,  negligence,  or  misjudgment  in  respect  to  matters  within 
the  scope  of  his  proper  powers,  he  will  be  held  responsible  only  for  a 
failure  to  bring  to  the  discharge  of  his  duties  such  degree  of  attention, 
care,  skill,  and  judgment  as  is  ordinarily  used  and  practiced  in  the  dia^ 
charge  of  such  duties  or  employments,  the  degree  of  care,  skill,  and 
judgment  depending  upon  the  subject  to  which  it  is  to  be  applied,  th» 
particular  circumstances  of  the  case,  and  the  usages  of  business. 

IhBECT0B3  OF  CORPORATION,  DEGREE  OF  Care  REQUIRED  OF.  —  Directors  of 
corporations,  or  those  acting  ex  officio  as  such,  are  bound  to  exercise  that 
degree  of  care  which  ordinarily  prudent  and  diligent  men  would  exer« 
cise  under  similar  circumstances  in  respect  to  a  like  gratuitous  employ- 
ment, regard  being  had  to  the  usages  of  business  and  the  ciroumstancea 
of  each  particular  case;  but  they  are  not,  in  the  absence  of  any  element 
of  positive  misfeasance,  and  solely  on  the  ground  of  passive  negligence, 
to  be  held  liable,  unless  their  negligence  is  gross  or  they  are  fairly  sub- 
ject to  the  imputation  of  a  want  of  good  faith. 

Officers  OF  CoRPORATON  not  Chargeable  as  Ex  Gificio  Directors,  when. 
Where  the  directors  of  a  corporation  hold  no  meetings,  give  no  atten- 
tion to  the  performance  of  their  duties,  but  leave  the  entire  management 
of  the  corporate  business  to  the  president,  secretary,  and  treasurer,  who 
conduct  its  affairs  negligently,  and  in  the  exercise  of  powers  belonging 
solely  to  the  board  of  directors,  but  in  entire  good  faith  and  witliout 
deriving  any  improper  personal  gain  or  profit  or  improperly  appropriat- 
ing to  themselves  any  of  its  property  or  funds,  such  officers  cannot  htt 
charged  as  ex  officio  members  of  the  board,  and  neither  of  them  is  liahK 
to  the  corporation  for  the  negligent  or  unauthorized  acts  of  the  others 
in  which  he  did  not  particijiate. 

Ksw  Triat.,  Motion  for  not  Necessary,  When  Case  Tried  by  Court 
WITHOUT  JuKY.  —  When  a  trial  is  had  by  a  court  without  a  jury,  tiia 
question  whether  the  finding  of  the  court  is  contrary  to  the  evidence 
may  be  reviewed  on  appeal,  although  no  motion  for  a  new  trial  was 
made  before  judgment. 

Mere  Proof  of  Failure  to  Collect  Moneys  not  Proof  of  Their  Loss.  — 
Mere  proof  of  the  failure  to  collect  moueya  due  to  a  corporation  is  not 
proof  th  it  they  were  lost  to  it. 

Repokt  of  Secretart  of  Corporation  not  Competent  Evidence  against 
President  and  Trkasurkr. — A  report  of  the  secretary  of  a  corpora- 
tion is  not  competent  evidence  to  charge  the  president  and  treasurer 
with  losses  allei^ed  to  have  been  sustained  by  the  corporation  by  reason 
of  insufficient  payments  to  it  on  certain  accounts,  or  to  show  that  no 
more  was  paid  to  him  than  he  reported. 

Bbport  of  Expert  Should  not  be  Adopted  bt  Trial  Court  without 
Judicial  Examination.  — In  an  action  by  a  corporation  against  its 
president  and  treasurer  to  recover  for  losses  alleged  to  have  beeti  sus- 
tained through  their  negligent  and  unauthorized  acts,  it  is  ern)r  for  th* 
trial  court,  without  judicial  examination  as  to  its  accuracy  and  justi'o^ 
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to  adopt  as  a  basis  of  judicial  action  against  the  defendants,  the  report 
of  an  expert  accountant  employed  by  the  plaintiff  to  examine  into  it» 
accounts  and  ascertain  the  extent  of  such  alleged  losses. 
Duty  of  Trial  CJoubt  to  Examink  and  Pass  upon  Issues  in  Fiest  In- 
STANCK.  — It  is  the  duty  of  the  trial  court  to  judicially  investigate  and 
pass  upon  questions  raised  on  the  trial,  aud  the  supreme  court  will  not 
assume  the  burden  of  that  duty  in  the  first  instance. 

Action  brought  to  recover  from  the  defendants,  Childs  and 
Denniston,  losses  alleged  to  have  been  sustained  by  the 
corporation  plaintiflF  by  reason  of  their  gross  neglect,  misman- 
agement, and  inattention  to  their  duties,  while  they  were  re- 
spectively president  and  treasurer  of  the  plaintiff,  and  as  such 
ex  officio  members  of  its  board  of  directors.  The  five  items 
referred  to  in  the  opinion  were  for  fines,  charges,  dues,  and 
interest  not  collected,  as  follows:  — 

1.  From  March,  1883,  to  March,  1884 $550.55 

Failure  to  collect  interest  on  notes  during  same 

time 203.98 

2,  From  March,  1884,  to  March,  1885,  failure  to  col- 

lect dues     688.88 

Failure  to  collect  notes  and  bills,  with  interest  .  555.33 
8.  From  March,  1885,  to  March,  1886,  failure  to  col- 
lect dues,  etc 53.40 

4.  Failure  to  collect  interest 201.50^ 

5.  From  March,  1886,  to  March,  1887,  failure  to  col- 

lect proper  charges  from  shareholders     .     .     .     436.85 
Other  facts  necessary  to  aii  understanding  of  the  points  de- 
cided are  stated  in  the  opinion. 

Ray  S.  Reid  and  C.  D.  O'Erien,  for  appellant  Childs. 

H.  L.  Humphrey  and  Baker  and  Helms,  for  appellant  Den- 
niston. 

Bashford  and  Disney,  R.  H.  Start,  and  Bashford^  0^ Connor, 
and  Polleys,  for  the  respondent. 

PiNNEY,  J.  1.  The  corporation  plaintiff  has  a  remedy 
against  its  directors  and  officers  for  negligence,  fraud,  breaches 
of  trust,  or  for  acts  done  in  excess  of  their  authority,  and  the 
case  against  each  is  distinct,  depending  upon  the  evidence 
against  him,  unless  two  or  more  have  joined  or  participated 
in  the  wrongful  act,  in  which  case  all  participants  may  be 
joined  in  the  suit;  and  where  the  act  is  illegal  or  in  viola- 
tion of  some  positive  law,  the  authorities  indicate  that  there  is 
no  right  of  contribution  where  one  only  is  sued  and  cliarged; 
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and  therefore  it  is  held  in  many  cases  that  it  is  not  necessary 
to  make  all  the  directors  parties  who  have  more  or  less  joined 
in  the  act  complained  of:  Thompson  on  Liability  of  Officers 
of  Corporations,  in  notes  352,  353,  411,  and  cases  cited.  A 
different  rule  is  maintained  in  the  modern  cases  in  England 
and  America,  in  cases  where  the  wrongful  act  is  the  result  of 
negligence  or  gross  misjudgrnent  and  is  not,  in  and  of  itself, 
illegal  or  a  violation  of  some  positive  law,  as  will  be  shown 
hereafter;  and  there  exists  high  authorit}'  in  such  cases  for 
holding  that  in  all  cases  where  contribution  would  be  allowed 
in  equity,  there  those  who  are  liable  to  contribute  are  neces- 
sary parties  to  a  suit  in  equity  to  obtain  redress  for  the  loss 
which  the  corporation  has  suffered.  The  remedy  of  the  cor- 
poration for  the  wrong  done  is  either  at  law  or  in  equity  ac- 
cording to  the  nature  of  the  case.  Hence,  in  every  such  case 
as  the  present  it  is  important  to  determine  at  the  outset 
whether  the  action  shall  be  or  is  a  legal  or  equitable  one,  and, 
if  the  latter,  whetl)er  tlie  necessary  parties  are  before  the  oourt 
to  enable  it  to  make  a  proper  and  complete  determination  of 
the  controversy.  This  action  has  been  treated  throughout  by 
the  plaintiff  and  by  the  circuit  court  as  a  legal  action,  both  in 
the  demand  for  judgment  and  in  the  course  taken  at  the  trial, 
a  trial  by  jury  having  been  waived,  and  the  court  ruling  that 
no  evi  ience  of  liability  was  competent  that  did  not  equally 
affect  both  defendants;  and,  after  judgment,  by  the  remission 
of  damages  for  the  periods  mentioned,  on  the  ground  that  for 
these  sums  the  defendants  were  not  jointly  liable,  though  this 
fact  was  either  overlooked  or  was  not  regarded  in  the  decision 
of  the  case. 

2.  The  complaint  is  not  entirely  definite  and  clear  in  the 
allegations  upon  which  the  liability  of  the  defendants  is 
rested,  but  groups  together  grounds  not  entirely  congruous 
when  stated  in  the  same  cause  of  action,  as  the  charge  against 
them  is  gross  neglect,  mismanagement,  and  inattention  of  the 
defendants  "  to  the  duties  of  their  said  offices,"  and  they  are» 
to  some  extent  at  least,  attempted  to  be  charged  for  negli- 
gence or  misconduct  in  their  respective  offices  of  president 
and  treasurer,  and  also  as  members  of  the  board  of  directors, 
the  by-laws  making  them  ex  officio  such.  Some  of  the  acts 
as  to  which  negligence  and  misconduct  are  predicated  lie 
wholly  outside  the  scope  of  the  duties  of  either  one  or  both 
the  president  and  treasurer.  In  the  main,  the  gravamen  of 
the  case  seems  to  be  that  the  defendants  have  exceeded  their 
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respective  powers  as  such  president  and  treasurer  in  dealing 
with  the  property  and  property  rights  of  the  plaintiff,  and 
have  usurped  the  powers  of  the  board  of  directors  in  these  re- 
spects; and  it  is  expressly  charged  in  the  seventh,  ninth, 
tenth,  eleventh,  twelfth,  thirteenth,  and  fourteenth  causes  of 
action  (so  designated)  that  they  did  the  acts  complained  of 
*'  without  the  knowledge,  consent,  and  approval  of  the  board 
of  directors";  and  the  last  of  these  causes- of  action  grouping 
the  plaintifiF's  losses  in  one  aggregate  sum  of  twenty-two  thou- 
sand dollars  charges  "that  between  the  1st  of  March,  1882, 
and  the  Ist  of  September,  1887,  the  plaintiff,  through  the 
gross  neglect,  mismanagement,  and  inattention  of  the  defend- 
ants to  the  duties  of  their  said  ofBces,  has  lost  in  dues,  interest, 
and  charges  on  stocks  and  loans,  and  on  loans  made  by  de- 
fendants, and  in  the  wrongful  cancellation  of  stock  by  the 
defendants,  and  paying  thereon  more  than  the  holders  thereof 
were  entitled  to  receive  and  be  paid  by  said  corporation,  and 
without  the  knowledge,  consent,  or  authority  of  the  board  of 
directors  of  said  corporation,  and  without  the  knowledge^ 
consent,  or  authority  of  the  stockholders  thereof,  to  the 
amount  of  twenty-two  thousand  dollars."  Tlie  first  five 
causes  of  action  (so  designated)  proceed  entirely  upon  the 
ground  of  gross  neglect  and  mismanagement  of  the  defend- 
ants, and  there  are  items  also  in  the  otiier  causes  of  action 
based  on  that  ground.  The  circuit  court  based  the  finding 
against  the  defendants  on  the  ground  "of  gross  negligence 
and  usurpation  of  authority  not  given  them  by  the  by-laws, 
but  reserved  to  the  board  of  directors." 

These  different  allegations  thus  blended  in  the  several  so- 
called  causes  of  action,  which  are  in  fact  but  enumerations  of 
items  of  liability  under  what  is  really  but  one  general  count, 
require  different  answers  and  different  evidence  to  meet  them, 
creating  difBculties  of  procedure  which  can  be  best  dealt  witli 
and  overcome  in  an  equitable  action.  We  think  that  the 
case  made  by  the  pleadings  and  proofs  is  not  one  where 
an  adequate  and  proper  remedy  by  legal  action  can  be  ob- 
tained, but  the  action  must  be  treated  as  an  equitable  one, 
and  that  the  circuit  court  erred  in  dealing  with  it  on  any 
other  basis.  As  a  recovery  in  a  legal  action,  the  judgment 
must  stand  or  fall  on  the  liability  of  the  defendants  as  i)re.-i- 
dent  and  treasurer,  for  no  recovery  can  be  had  at  law  against 
a  minority  of  the  board  of  directors  for  misconduct  or  negli- 
gence, inasmuch  as  they  can   act  only  when  lawfully  as- 
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fiembled,  and  their  duties  as  such  are  devolved  on  them  as  a 
board,  and  not  individually:  Franklin  Ins.  Co.  v.  Jenkins,  3 
Wend.  134;  Gaffney  v.  Colvill,  6  Hill,  572,  573. 

3.  Much  argument  was  had  upon  the  rule  of  liability  of 
corporate  ofEcers  in  cases  such  as  this,  presenting  for  consid- 
eration some  questions  in  respect  to  which  a  considerable  dif- 
ference of  opinion  has  prevailed.  The  liability  of  officers  to 
the  corporation  for  damages  caused  by  negligent  or  unauthor- 
ized acts  rests  upon  the  common-law  rule  which  renders  every 
agent  liable  who  violates  his  authority  or  neglects  his  duty  to 
the  damage  of  his  principal.  It  seems  to  be  now  universally 
agreed  that,  no  matter  whether  the  act  is  proliibited  by  the 
charter  or  by-laws,  the  liability  is  on  the  ground  of  violation 
of  authority  or  neglect  of  duty:  Thompson  on  Liability  of 
Officers  of  Corporations,  357;  Briggs  v.  Spaulding,  141  U.  S. 
146. 

There  can  be  no  doubt  that  if  the  directors  or  officers  of  a 
company  do  acts  clearly  beyond  their  power,  whereby  loss  en- 
sues to  the  company,  or  dispose  of  its  property  or  pay  away 
its  money  without  authority,  they  will  be  required  to  make 
good  the  loss  out  of  their  private  estates:  Thompson  on  Lia- 
bility of  Officers  of  Corporations,  375;  Joint  Stock  Discount  Co. 
V.  Brown,  L.  R.  8  Eq.  381;  Flitcroft's  Case,  L.  R.  21  Ch.  Div. 
519;  Franklin  Ins.  Go.  v.  Jenkins,  3  Wend.  130;  and  many 
other  authorities  to  this  effect  were  cited  by  the  respondent's 
counsel.  This  is  the  rule  where  the  disposition  made  of 
money  or  property  of  the  corporation  is  one  either  not  within 
the  lawful  power  of  the  corporation,  or  if  within  the  pon'er  of 
the  corporation,  is  not  within  the  power  or  authority  of  the 
particular  officer  or  officers.  Where  the  ground  of  liability  is 
for  nonfeasance,  negligence,  or  raisjudgment  in  respect  to 
matters  within  the  scope  of  tlie  proper  powers  of  the  officer, 
he  will  be  held  responsible  only  for  a  failure  to  bring  to  the 
discharge  of  his  duties  such  degree  of  attention,  care,  skilly 
and  judgment  as  are  ordinarily  used  and  practiced  in  the 
discharge  of  such  duties  or  employments;  the  degree  of  care, 
skill,  and  judgment  depending  upon  the  subject  to  which  it  is 
to  be  applied,  the  particular  circumstances  of  the  case,  and 
the  usages  of  business. 

In  respect  to  directors  or  those  acting  ex  officio  as  such,  the 
rule  of  liability  has  been  the  subject  of  much  discussion  in 
the  recent  case  of  Briggs  v.  Spaulding,  141  U.  S.  132,  in  which 
Although  there  was  a  strong  dissent,  the  rule  may  be  regarded 
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as  settled,  in  the  federal  courts  at  least,  and  in  the  courts  of 
eeveral  of  the  states,  as  there  laid  down,  and  to  the  eflFect 
that  directors,  although  often  called  "trustees,"  are  not  such 
in  any  technical  sense,  but  that  they  are  mandataries,  the  re- 
lation between  them  and  tiie  corporation  being  rather  that  of 
principal  and  agent,  but  under  circumstances  they  may  be 
treated  as  occupying,  in  consequence  of  the  powers  conferred 
on  them,  the  position  of  trustees  to  cestuis  que  trust;  that  the 
degree  of  care  required  of  them  depends  upon  the  subject  to 
■which  it  is  to  be  applied,  and  each  case  is  to  be  determined 
upon  its  own  circumstances;  that  as  they  render  their  ser- 
vices gratuitously,  they  are  not  to  be  held  to  the  degree  of 
responsibility  of  bailees  for  hire,  or  expected  to  devote  their 
whole  time  and  attention  to  their  duties;  that  they  are  not,  in 
the  absence  of  any  element  of  positive  misfeasance,  and  solely 
on  the  ground  of  passive  negligence,  to  be  held  liable,  unless 
their  negligence  is  gross,  or  they  are  fairly  subject  to  the  im- 
putation of  a  want  of  good  faith.  It  is  to  be  remembered  that 
they  have  the  same  interests  to  protect  and  subserve  as  other 
stockholders,  and  self-interest  naturally  prompts  them  to  look 
after  their  own,  and  the  degree  of  care  they  are  bound  to  exer- 
cise is  that  which  ordinarily  prudent  and  diligent  men  would 
«xercise  under  similar  circumstances,  in  respect  to  a  like 
gratuitous  employment,  regard  being  had  to  the  usages  of 
business  and  the  circumstances  of  each  particular  case;  that 
they  are  not  liable,  in  the  absence  of  fraud  or  intentional 
breach  of  trust,  for  negligence,  mistakes  of  judgment,  and  bad 
management  in  making  investments  on  doubtful  or  insuffi- 
cient security.  Where  they  have  not  profited  personally  by 
their  bad  management,  or  appropriated  any  of  the  property  of 
the  corporation  to  their  own  use,  courts  of  equity  treat  them 
■with  indulgence.  Were  a  more  rigid  rule  to  be  applied,  it 
would  be  difficult  to  get  men  of  character  and  pecuniary  re- 
sponsibility to  fill  such  positions:  Thompson  on  Liability  of 
Officers  of  Corjiorations,  357;  Beach  on  Corporations,  sec.  249. 
These  views  are  sustained  in  Briggs  v.  Spaulding,  141  U.  S. 
130;  Spering's  Appeal,  71  Pa.  St.  11;  10  Am.  Rep.  684;  Citi- 
zen's etc.  Ass'n  v.  Coriell,  31  N.  J.  Eq.  383,  392;  Swentzel  y. 
Penn  Bank,  147  Pa.  St.  140;  30  Am.  St.  Rep.  718;  In  re  Forest 
of  Dean  Coal  Min.  Co.,  L.  R.  10  Ch.  Div.  450;  Ackerman  v. 
HaUey,  37  N.  J.  Eq.  363;  Hun  v.  Gary,  82  N.  Y.  65;  37  Am. 
Rep.  546;  In  re  Denham  &  Co.,  L.  R.  25  Ch.  Div.  752; 
WatVi  Appeal,  78  Pa.  St.  391.     These  views  are  applicable, 


64    North  Hudson  M.  B.  &  L.  Ass'n  v.  Childs.    [Wisconsin, 

we  think,  to  the  case  of  all  officers  serving  and  acting  withiu 
the  scope  of  their  authority  gratuitously  or  practically  so. 
The  rule  of  liability  in  case  of  service  for  reward  is  well  un- 
derstood and  need  not  be  repeated. 

It  has  been  thought  best  to  indicate  the  rules  we  think 
applicable  to  the  liability  of  directors  and  other  officers  of 
corporations,  as  these  questions  were  fully  discussed  at  the 
argument,  and  in  view  of  the  probable  importance  of  these 
questions  in  the  future  disposition  of  this  cause. 

The  finding  of  the  circuit  court  that  no  directors'  meetings 
were  held  within  the  period  mentioned,  and  that  the  business 
of  the  corporation,  consisting  of  issuing  stock,  making  loans, 
accepting  prepayment  of  loans,  and  in  fact  all  the  business  of 
the  corporation,  was  transacted  without  any  direction  of  the 
board  of  directors  by  the  defendants  and  Harvey,  the  secre- 
tary, since  deceased,  is,  we  think,  sustained  by  the  evidence, 
although  stoutly  denied  by  the  defendants.  There  is  not  only 
no  record  of  any  such  meetings,  but  those  who  are  said  to 
have  been  directors  during  the  period  all  deny  attending  any 
such  meetings  or  transacting  any  such  business,  and  the  de- 
fendants themselves  are  wholly  unable  to  name  a  single  direc- 
tor who  was  present  at  any  such  meeting.  While  the  absence 
of  a  record  of  proceedings,  due  to  the  negligence  of  the  secre- 
tary, would  not  defeat  the  action  of  the  directors,  we  are  sat- 
isfied no  such  meetings  were  held,  and  that  the  alleged  want 
of  authority  in  respect  to  many  matters  transacted  by  the 
defendants,  or  one  of  them,  and  Harvey  was  not  supplied  at 
any  of  the  stockholders'  meetings,  and  unless  ratified  subse- 
quently they  were  without  requisite  authority.  During  a 
period  of  about  five  years  the  regularly  chosen  directors  of 
the  corporation  wholly  abdicated  their  functions  as  such,  and 
gave  no  attention  whatever  to  their  duties,  and  left  everytliing 
connected  with  the  aflfairs  of  the  corporation  to  the  manage- 
ment of  the  president,  secretary,  and  treasurer,  by  virtue  of 
their  several  offices,  and,  beyond  this,  to  take  their  own  un- 
heeded course.  At  the  annual  meetings  of  stockholders,  offi- 
cers and  directors  were  regularly  elected,  and  reports  were 
made  by  the  secretary  and  treasurer,  but  the  directors  elected 
utterly  neglected  their  duties  as  before.  The  death  of  Harvey 
caused  investigation,  when  the  entire  absence  of  proper  entries 
on  the  ledger  and  record  during  all  this  period  was  discov- 
ered, as  well  as  the  fact  that  there  was  a  shortage  in  the 
funds  of  the  corporation.     The   defendants  during  all  this 
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time  had  proceeded  to  discharge  the  duties  of  their  respective 
offices,  and  looked  after  and  conducted  the  affairs  of  the  cor- 
poration in  connection  with  Harvey,  the  secretary,  in  entire 
good  faith,  not  deriving  any  improper  personal  gain  or  profit, 
and  without  improperly  appropriating  to  themselves  any  of 
its  propfrty  or  funds.  They  may  have  made  mistakes  and 
misjudged  as  to  their  powers  and  duties.  Tiiey  were  not 
guilty  of  intentional  wrong.  The  defendant  Denniston,  the 
treasurer,  whose  functions  were  purely  ministerial,  and  ex- 
tended only  to  receiving  the  moneys  of  the  plaintiff  and  pay- 
ing them  out,  and  to  the  safe-keeping  of  its  securities  and 
keeping  a  correct  account,  has  accounted  for  and  paid  over 
every  cent  he  received,  and  yet  he  was  charged  by  the  circuit 
court  with  losses  of  the  corporation  by  the  judgment  in  this 
case  to  the  amount  of  over  twenty-one  thousand  dollars. 

We  are  unable  to  see  how  the  defendants  are  to  be  thus 
charged  as  ex  officio  members  of  the  board.  They  were  not  tech- 
nically directors,  and  neither  of  them  had  it  in  his  power  to 
call  a  meeting  of  the  board.  They  could  act  as  ex  officio  mem- 
bers only  at  a  meeting  regularly  convened,  and  no  meeting* 
were  held.  Directors  cannot  act  in  any  other  manner:  Cook 
on  Stockholders,  sec.  592,  and  cases  in  note.  This  is  so  well 
settled  tliat  citation  of  authority  would  be  superfluous.  Stated 
montlily  meetings  of  the  board  were  required  to  be  held  on 
the  next  Tuesday  after  the  monthly  stockholders'  meetings, 
but  the  directors  came  not.  Special  meetings  might  be  called 
on  the  written  request  of  two  directors,  but  no  such  request 
appears  to  have  been  made,  and  none  are  willing  to  own,  now 
that  misfortune  has  overtaken  the  company,  that  he  ever 
atted  as  a  director  during  the  period  in  question.  AH  have 
been  eager  to  take  the  benefits,  whatever  they  were,  of  the 
management  of  the  defendants,  and  accept  their  share  of  the 
money  disbursed  in  paying  off  the  first  series  of  stock  at  a 
figure  amounting  to  nearly  eight  thousand  dollars  more  thaii 
was  due  on  it,  as  it  is  now  claimed.  None  but  the  president, 
treasurer,  and  secretary  appear  to  have  been  willing  to  give 
the  affairs  of  the  corporation  any  particular  attention;  and 
at  least  five  of  the  directors  are  understood  to  have  received, 
and  still  hold,  their  shares  of  this  amount,  and  now  all  ap- 
pear to  be  denjanding  tiiat  these  defendants  shall  put  back 
that  amount  of  money  from  their  own  funds  into  the  treasury 
of  the  plaintiff  to  make  good  the  alleged  loss  on  this  and 
other  accounts,  arising  out  of  their  attempt  to  manage  tho 
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affairs  of  the  plaintiff  without  the  aid  or  authority  of  the 
board  of  directors.  Such  a  claim,  when  well  founded  in  \&w, 
ought  to  be  established  by  entirely  satisfactory  evidence. 

Regarding  the  case  now  presented  by  the  record  as  one 
where  a  recovery  must  depend  upon  the  liability  of  the  de- 
fendants disconnected  with  their  ex  officio  membership  of  the 
board,  it  is  plain  that  Childs  and  Denniston,  in  their  respec- 
tive capacities  as  president  and  treasurer,  are  not  responsible 
for  the  nonfeasance,  negligence,  or  misfeasance  of  Harvey  as 
secretary;  nor  is  either  of  these  liable  for  the  nonfeasance, 
negligence,  or  misfeasance  of  the  other  in  his  official  relations 
to  the  plaintiff.  Their  liability  is  several  and  separate.  They 
cannot  be  held  jointly  liable  for  any  act  in  excess  of  the  au- 
thority of  either  or  both  of  them,  without  proof  of  joint  parti- 
cipation, to  be  proved  in  each  instance  and  not  presumed; 
and  here  we  have  neither  finding  nor  proof  of  improper  com- 
bination or  intentional  wrong.  If  Childs  and  Harvey,  as 
president  and  secretary,  exceeded  their  powers  in  any  given 
instance  to  the  loss  or  damage  of  the  plaintifi",  Denniston  is 
not  chargeable  with  it,  without  proof  that  he  intermeddled 
with  it  and  in  excess  of  his  autiiority.  If  Denniston  and 
Harvey,  as  treasurer  and  secretary,  exceeded  their  powers  in 
any  case  to  the  loss  or  damage  of  the  plaintiff,  Childs  is  not 
liable  without  proof  that  he  intermeddled  or  participated  in 
the  wrong. 

While  these  rules  are  obviously  correct,  and  so  clearly  so 
that  citation  of  authority  is  not  needed  to  vindicate  them,  in 
view  of  the  finding  and  the  evidence  upon  which  it  was  based 
we  have  felt  it  proper  to  state  them  at  length  and  with  some 
particularity,  as  bearing  upon  the  correctness  of  the  judgment 
of  the  circuit  court. 

4.  It  is  contended  by  the  respondent  that  as  no  motion  for 
a  new  trial  was  made  before  judgment  the  question  whether 
the  finding  is  contrary  to  evidence  is  not  open  to  review.  As 
the  trial  was  by  the  court  without  a  jury,  no  such  motion  was 
necessary.  Where  there  are  exceptions  to  the  finding,  this 
court  must  review  the  case  on  the  facts:  Qarbutt  v.  Bank  of 
Prairie  du  Chien,  22  Wis.  384. 

6.  The  extent  of  loss  or  damages  the  plain tiflf  had  sustained 
formed  a  very  important  part  of  the  controversy,  and  upon 
this  branch  of  the  case  we  regret  to  say  that  we  are  without 
the  assistance  and  benefit  of  an  examination  and  determina- 
tion of  the  circuit  court.     As  early  as  September,  1887,  the 
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plaintiff  employed  a  Mr.  Soiners,  of  St.  Paul,  as  an  expert 
accountant,  who  had  had  considerable  experience  in  the  man- 
agement of  the  affairs  of  building  associations,  to  examine 
the  books  and  papers  of  the  plaintiff,  ascertain  its  financial 
condition,  the  extent  of  its  losses,  and  how  they  had  been  oc- 
casioned. His  examination  extended  from  February,  1882, 
to  September,  1887.  He  made  a  report  upon  these  matters, 
which  was  put  in  evidence  on  the  trial,  or  the  substance  of  it, 
and  this  report,  with  a  set  of  books  compiled  by  him,  and  his 
testimony,  constitute  S.lmost  the  entire  basis  on  which  the 
finding  against  the  defendants  for  $21,407.05  rests.  This  re- 
port was  adopted  as  an  entirety  l)y  the  circuit  court,  and  the 
question  of  the  extent  of  loss  or  damages,  as  well  as  legal 
questions  in  respect  to  liability,  were,  in  effect,  determined  by 
the  hired  expert  of  the  plaintiff  instead  of  the  court;  and  we 
have  been  urged  to  accept  it  here  in  like  manner  as  final  and 
conclusive.  If  we  were  willing  to  do  so,  and  should  accordingly 
affirm  this  judgment,  it  would  transpire  that  the  plaintiff's 
expert  had  practically  decided  this  important  cause  in  both 
courts  on  several  vital  and  important  questions  of  law  as  well 
as  fact.  We  cannot  suppose  that  the  circuit  court,  if  it  had 
examined  the  report,  would  have  rendered  the  judgment  found 
in  the  record. 

It  was  not  the  duty  of  the  defendant  Denniston,  as  treas- 
urer, to  collect  the  first  five  items  in  the  foregoing  statement, 
amounting  to  nearly  three  thousand  dollars;  nor  was  it  the 
duty  of  Cliilds,  as  president,  so  far  as  we  are  able  to  under- 
stand it.  The  treasurer  is  only  "  to  receive  all  moneys  as  soon 
as  paid  into  the  association."  The  secretary  has  custody  of 
the  accounts,  books,  and  papers  of  tiie  corporation,  except 
deeds,  bonds,  mortgages,  etc.,  kept  by  tlie  treasurer,  and  is,  it 
would  seem,  the  executive  manager  of  the  financial  business 
of  the  corporation.  The  testimony  to  show  that  any  loss  had 
been  actually  sustained  while  these  defendants  were  in  office 
is  too  vague  and  uncertain  to  justify  the  rendition  of  a  judg- 
ment for  these  amounts.  Mere  proof  of  failure  to  collect  these 
items  is  far  from  showing  that  they  were  lost.  Besides,  as  to 
many  of  them,  their  collection  might  have  been  enforced  by 
forfeiture  and  sale  of  the  stock.  These  defendants  did  not 
possess  that  power.  It  was  lodged  with  the  board  of  directors, 
and  in  some  instances  at  least  the  security  for  loans  is  secur- 
ity for  fines,  dues,  and  interest.  The  collection  of  these  items 
was  a  part  of  the  business  of  the  corporation  in  charge  of  its 
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board  of  directors,  and  they  miglit  devolve  it  on  the  secretary 
if  it  was  not  one  of  the  duties  of  his  office,  as  we  understand 
it  was.  It  is  quite  as  consistent  with  the  evidence  that  these 
losses,  if  such  there  were,  occurred  after  the  defendants  re- 
signed as  before. 

There  is  nothing  in  the  by-laws  nor  in  the  evidence  to  show 
that  it  was  the  duty  of  the  treasurer  to  do  anything  in  relation 
to  issuing  stock  beyond  caring  for  the  money  paid  for  it  after 
it  was  "paid  into  the  association."  His  duties  were  purely 
ministerial,  and  1)6  liad  nothing  to  do,  as  treasurer,  with  de- 
termining or  computing  tlie  amount  to  be  paid  on  the  issue  of 
stock,  nor  is  there  any  testimony  showing  or  tending  to  show 
that  he  ever  assumed  to  interfere  with  any  such  matter.  It 
was  error,  therefore,  to  include  in  a  judgment  against  him  the 
Bum  of  $112.06  for  losses  on  shares  issued  for  too  little  money. 
Nor  is  there,  so  far  as  we  can  discover,  any  proof  tending  to 
Bhow  that  this  loss  was  the  fault  of  the  president,  whose  duty 
it  is  to  sign  stock  certificates. 

There  is  embraced  in  the  judgment  items  to  the  amount  of 
about  six  thousand  eight  hundred  dollars  for  losses  by  can- 
cellation of  loans,  on  the  ground  that  there  was  not  money 
enough  paid  on  them  to  satisfy  them.  These  items  appear 
from  Mr.  Somers's  testiniony  to  have  been  arrived  at  by  as- 
certaining the  amount  of  securities  canceled  each  year  during 
the  period  in  question,  and  by  deducting  therefrom  the  amount 
that  "appears  to  have  been  paid  on  that  account  as  per  sec- 
retary's report,"  and  the  difference  is  charged  up  as  a  loss  for 
which  the  defendants  are  held  liable.  The  secretary's  report 
is  not  competent  evidence  against  these  defendants  to  charge 
them  with  tliis  supposed  loss.  It  is  not  evidence  that  no  more 
was  paid  to  him  than  he  reported.  Which  of  these  defend- 
ants, if  either,  attended  to  the  matter  of  settling  up  the  loans 
upon  wiiich  the  alleged  losses  occurred,  we  are  unable  to  as- 
certain from  the  evidence;  and  if  in  some  cases  Denniston  did, 
and  in  others  Childs,  we  have  no  data  upon  which  to  ascer- 
tain the  amount  for  which  either  ought  to  be  charged.  An 
exhibit  annexed  to  the  bill  of  exceptions  would  seem  to  show 
that  in  some  instances  releases  of  mortgage  loans  were  exe- 
cuted and  acknowledged  by  Childs  as  president,  and  in  some 
cases  by  Denniston  as  treasurer,  but  in  all  cases  by  Harvey 
as  secretary.  If  loss  occurred  as  charged,  the  evidence  is  not 
sufficient  to  show  it,  much  less  to  show  what  sura  should  be 
charged  to  Cliilds,  and  what  to  Denniston.     It  seems  to  have 
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been  assumed  throughout  that  if  either  Childs,  Harvey,  or 
Denniston  exceeded  his  authority  as  an  officer,  and  loss  en- 
sued, the  other  two  would  necessarily  be  liable  for  it  by  rea- 
son of  the  assumption  by  the  one  of  authority  lodged  only  in 
the  board  of  directors.  Each  of  these  parties,  in  the  absence 
of  participation  of  one  or  both  the  others,  would  alone  be  lia" 
ble  for  exceeding  his  authority. 

The  testimony  as  to  items  amounting  to  three  thousand 
five  hundred  dollars  or  thereabouts  for  losses  by  reason  of 
money  having  been  paid  for  cancellation  of  stock  in  excess  of 
its  value  seems  to  rest  upon  some  method  of  ascertaining  its 
supposed  value  adopted  by  Somers,  vvliich  we  do  not  fully 
understand;  and  the  same  is  true  as  to  cancellation  of  loans. 
He  seems  to  have  adopted  some  rule  differing  from  the  by-law 
of  the  company  on  that  subject.  He  testified  that  the  differ- 
ent parts  of  the  rule,  whicli  is  quite  obscure,  "  don't  hang  to- 
gether." But  in  view  of  the  result  at  which  we  have  arrived, 
it  is  not  necessary  to  carefully  examine  this  matter. 

6.  Stock  was  issued  by  the  corporation  in  five  series:  First 
series,  March  2<S,  1877,  500 shares;  second  series,  March.  1879, 
172  shares;  third  series,  March,  1880,  76  shares;  fourth  series, 
March,  1883,  116  shares;  and  fifth  series,  February,  1886,  125 
shares.  It  was  generally  supposed  that  the  first  series  had 
matured  so  as  to  be  payable  at  twice  its  nominal  value  in 
September,  1885;  and  the  officers  Childs,  Denniston,  and 
Plarvey  proceeded  to  make  quite  a  large  loan  of  the  First 
National  Bank  of  Hudson  to  raise  money  to  pay  off  that  series 
accordingly,  and  pledged  to  the  bank  a  large  amount  of  tlie 
plaintiff's  securities;  the  defendant  Denniston  indorsing  the 
rote  given  for  tlie  loan.  There  was  a  general  understanding 
that  the  first  series  was  to  be  paid  off,  and  the  stockholders 
were  anxious  and  ready  to  receive  their  money.  Payments 
were  accordingly  made  by  the  treasurer  on  orders  drawn  by 
Harvey  as  secretary,  and  signed  by  Clulds,  from  time  to  time, 
until  Harvey's  death  in  March,  1887,  no  one  making  any  ob- 
jection or  supposing,  so  far  as  the  evidence  shows,  tliat  there 
was  any  apprehension  of  any  shortage  in  the  funds  of  the  cor- 
poration, or  any  irregularity  in  the  management  of  its  affairs. 
The  defendants  up  to  this  time  supposed  Harvey  had  kept 
the  books  and  records  properly.  Investigation  ensued,  and 
suit  was  brought  against  tlie  bank  by  the  plaintiff  to  recover 
its  securities  pledged  for  the  loan.  In  the  meantime  a  board 
of  directors  and  other  officers  had  been  chosen,  and  thecorpo- 
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ration  had  been  rehabilitated  and  restored  to  its  normal  ac- 
tion, and  payments  had  been  ordered  to  be  made,  and  were  in 
fact,  paid  on  this  loan.  The  plaintiff  was  unsuccessful  in  its 
suit  against  the  bank,  and  it  finally  paid  the  loan.  The  new 
board  had  voted  to  pay  six  per  cent  interest  in  May,  1887,  on 
all  unpaid  claims  under  the  first  series  of  stock,  and  directed 
the  issue  of  orders  to  pay  some  of  the  claimants  under  this 
series,  on  the  basis  that  it  had  matured  in  September,  1885, 
and  as  late  as  January  11,  1888,  two  orders  were  directed  to 
be  issued  for  the  payment  of  some  shares  on  the  same  basis. 
The  question  had  been  mooted  in  the  previous  summer  and 
fall  whether  the  first  series  had  matured,  and  whether  the 
shortage  in  the  funds  was  not  caused  by  paying  off  that  series 
at  much  more  than  its  actual  value.  The  result  was,  that  as 
early,  probably,  as  September,  1887,  and  soon  as  Somers  had 
made  his  report,  the  plaintiff  set  up  the  claim  that  at  the 
time  the  first  series  of  stock  was  paid  off  it  was  in  fact  worth 
only  $1.49,  instead  of  $2,  as  had  been  supposed,  basing  the 
claim  on  such  report.  The  item  included  in  the  judgment  on 
this  account  is  a  large  one,  and  is  sustained  only  by  the  re- 
port or  opinion  of  Mr.  Somers,  and  the  argument  made  upon 
the  data  furnished  by  his  report  and  the  evidence  tends 
strongly  to  show  that  the  stock  was  worth  much  more  than 
the  estimate  made  by  him.  The  accuracy  and  justice  of  his 
report  as  a  basis  of  judicial  action  against  these  defendants 
have  been  found  so  seriously  at  fault,  and  as  it  was  not  made 
the  subject  of  judicial  examination  and  consideration  in  the 
circuit  court,  as  it  ought  to  have  been,  we  cannot  accept  and 
act  on  his  conclusions  in  respect  to  the  claim  that  the  first 
series  of  stock  was  worth  only  $1.49  when  paid  off.  It  is  not 
within  our  province  or  duty  to  enter  upon  this  inquiry  until 
it  has  been  examined  and  passed  on  by  the  circuit  court. 

We  tliink  that  inasmuch  as  the  action  was  treated  as  a 
legal,  and  not  an  equitable  one  by  the  circuit  court,  and  as  the 
correctness  of  the  report  or  statement  of  the  expert,  Somers, 
was  not  judicially  investigated  and  passed  on,  there  was  prac- 
tically a  mistrial  of  the  action,  and  that  the  judgment  should 
be  reversed  on  that  ground,  if  for  no  other  reason.  "  A  trial  is 
the  judicial  examination  of  the  issues  between  the  parties": 
Rev.  Stats.,  sec.  2842.  We  have  bestowed  an  unusual  amount 
of  care  and  labor  upon  this  important  case,  and  have  been  de- 
sirous, if  possible,  to  arrive  at  some  conclusion  upon  which 
we  might  direct  such  judgment  to  be  entered,  as  we  might 


June,  1892.]    North  Hudson  M.  B.  &  L.  Ass'n  v.  Ciiilds.     71 

feel  confident  would  do  substantial  justice  to  the  parties,  and 
avoid  the  delay  and  cost  of  further  litigation,  but  we  have 
been  unable  to  do  so  with  the  material  before  us. 

The  functions  of  this  court,  with  few  exceptions,  are  appel- 
late only.  We  cannot  permit  the  burden  of  the  duty  of  trial 
courts  to  examine  and  pass  upon  cases  before  them  to  be  cast 
upon  us  in  the  first  instance,  without  proper  opportunity  for 
such  examination,  burdened  as  we  are  with  a  constantly  in- 
creasing number  of  appeals.  We  cannot  stop,  if  we  were  dis- 
posed to  do  so,  to  enter  into  elaborate  computations  and 
comparisons,  and  examine  critically  voluminous  bills  of  ex- 
ceptions, with  numerous  manuscript  exhibits,  sometimes  sup- 
plemented with  a  box  filled  with  books  and  papers.  All  this 
great  bulk  of  matter  should  be  reduced  to  reasonable  compass, 
and  arranged  in  proper  order,  before  being  brought  to  this 
court. 

As  the  judgment  of  the  circuit  court  must  be  reversed  for 
the  errors  already  noticed,  we  think  it  is  but  justice  to  both 
parties  to  order  a  new  trial,  and  to  direct  that  the  cause  be 
referred  upon  all  the  issues  therein,  upon  the  proofs  already 
taken,  and  such  as  may  be  produced  hereafter,  to  some  attor- 
ney being  a  competent  accountant,  to  report  special  finding.? 
upon  all  the  issues,  and  to  take  and  state  an  account  of  the 
transactions  in  question,  and  report  the  same  to  the  court,  to 
the  end  that  such  judgment  may  be  rendered  thereon  as  shall 
be  just  and  proper.  The  action  must  be  regarded  as  an  equi- 
table one,  and  other  necessary  or  proper  parties  may  be  brought 
in,  if  it  is  deemed  necessary  by  the  plaintiff  or  by  the  court, 
in  order  to  secure  a  just  and  proper  determination  of  the  en- 
tire controversy. 

If  it  shall  be  thought  proper  to  amend  the  pleadings  so  as 
to  charge  these  defendants  in  equity  as  ex  officio  members  of 
the  board  of  directors,  it  may  be  that  all  the  directors  during 
the  period  in  question  will  be  necessary  parties  {SJirrman  v. 
Parish,  53  N.  Y.  483),  on  the  ground  that  the  defendants,  if 
chargeable  as  such,  are  entitled  to  have  contribution  of  and 
from  such  directors:  Nickerson  v.  Wheeler,  118  Mass.  20.5; 
Baynard  v.  Woolley,  20  Beav.  584;  Ashurst  v.  Mason,  L.  \i. 
20  Eq.  225,  236.  There  are  authorities  which  take  a  contrary 
view,  and  as  these  questions  thus  suggested  were  not  argued  at 
the  hearing  we  do  not  express  any  opinion  in  respect  to  them. 
The  question  whether  the  corporation  plaintiff  has  not  .<ii 
far  taken  and  enjoyed  the  benefits  of  the  transactions  c  ■::  - 
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plained  of,  and  ratified  them,  that  it  has  lost  the  right  to 
complain  of  them,  was  ably  and  vigorously  pressed  upon  our 
attention,  but  we  express  no  opinion  on  this  point,  as  addi- 
tional evidence  may  be  produced  materially  aflfecting  the 
rights  of  the  parties  in  respect  to  it. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial  and  for 
further  proceedings  in  accordance  with  the  opinion  of  this 
court.  

Corporations  —  Li ability  ok  Directors  for  NEOLiaBNCB  oe  Unatt- 
THORiZED  Acts, — This  question  is  discussed  at  length  in  a  monographic 
note  to  M(i):th'iH  V.  Farniera'  etc.  Bank,  17  Am.  St.  Rep.  95-101,  and  extended 
note  to  IIo(/i/i'3  V.  New  England  Screw  Co.,  53  Am.  Dec.  639.  The  directors 
of  a  oorporatiou  are  liable  to  the  corporation  for  fraud  or  misconduct:  Smith 
V.  Poor,  40  Me.  415;  G3  Am.  Dec.  672,  and  note;  and  for  neglect  of  their 
official  business:  Bank  v.  Hill,  56  Me.  385;  96  Am.  Dec.  470,  and  note. 

Corporations  —  Degrke  of  Care  Required  of  Directors. — The  dili- 
gence required  of  directors  of  corporations  in  the  discharge  of  their  duty  is 
that  exercised  by  prudent  men  in  their  own  affairs,  being  that  degree  of  dili- 
gence characterized  aa  ordinary:  Wallace  v.  Lincoln  Sav.  Bank,  89  Tenn. 
630;  24  Am.  St.  Rep.  625,  and  note;  Marshall  v.  Farmers  etc.  Bank,  85  Va. 
676;  17  Am.  St.  Rep.  84,  and  note.  The  directors  of  a  corporation  are  re- 
quired to  exercise  the  utmost  good  faith,  and  in  accepting  the  trust  they 
impliedly  undertake  to  give  to  the  enterprise  the  benefit  of  their  best  care 
and  judgment:  Ten  Eyck  v.  Pontiac  etc.  R.  R.  Co.,  74  Mich.  226;  16  Am.  St. 
Rep.  633,  and  note.  See  also  note  to  Hodtjes  v.  Neio  England  Screw  Co.,  53 
Am.  Dec.  639. 

Nkw  Trial  —  Appeal  without  Moving  for.  — An  appeal  may  be  taken 
to  a  higher  court  without  moving  for  a  new  trial  in  the  court  below:  Innia  v 
Steamer  Senator,  1  Cal.  459;  54  Am.  Dec.  305;  but  see  Harlan  v.  Bernie,  22 
Ark.  217;  76  Am.  Dec.  428,  where  the  contrary  la  held. 
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TiiADB-MARK,  RiGHT  OF  ASSIGNEE  OR  PURCHASER  TO  UsE.  — When  &  manu. 
factory  of  wagons  in  which  the  names  of  the  founders  of  the  business 
and  a  rebus  to  represent  their  surname  have  been  used  aa  trade-marks, 
is  sold  and  assigned  to  a  corporation,  the  corporation  acquires  by  the  sale 
and  assignment  the  good  will  of  the  original  business,  and  the  right  to 
use  such  names  and  rebus  as  trade-marks,  altliough  they  were  not  speci- 
fically mentioned  in  any  of  the  transfers  of  the  business  to  the  corpora- 
tion. But  if  there  has  been  no  agreement  to  give  to  the  corporation,  the 
exclusive  right  to  use  such  names  and  rebus  as  trade-marks,  a  new  firm 
composed  of  such  original   founders  of  tlie  business  transferred  to  tbd 
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corporation  may  nse  the  same  names  and  rebus  in  advertising  wagons 
made  by  them,  provided  they  do  not  use  tliem  in  a  way  calculated  to 
induce  persons  to  buy  the  same  as  and  for  those  mauufactured  by  th« 
corporation.  The  new  firm,  however,  has  no  riglit  to  represeat  thafe 
their  business  is  the  same  as  that  originally  conducted  by  them. 
PicrruRE  OF  Fish  Used  in  Trade-mark,  Meaning  of. — The  picture  of  a 
fish  used  in  a  trade-mark  before  tlie  words,  "  Brothers  "  "  Brothers  and 
Co.,"  or  "Wagon,"  is  to  be  regarded  as  simply  another  way  of  de-'igna- 
ting  the  surname  "  Fish"  a3  the  founder  and  originator  of  the  particular 
make  of  wagons  mauufactured  and  sold  by  him. 

In  1863,  Titus  G.  Fish  and  one  Bull  commencerl  to  manu- 
facture wagons  in  the  city  of  Racine,  under  the  firm  name  of 
Fish  and  Bull.  About  1864  Bull  left  the  firm,  and  Abner  C. 
Fish,  a  brother  of  Titus  G.,  came  into  the  firm,  the  title  of 
which  was  tiien  changed  to  Fish  Brothers.  About  ISGS,  Edwin 
B.  Fish,  another  brother  became  a  member  of  the  firm.  About 
that  time  the  firm  became  embarrassed,  and  made  an  agree- 
ment with  one  Case,  who  advanced  money  for  carrying  on  the 
business,  whereby  they  agreed  to  carry  on  the  business  as  his 
agents.  The  business  was  thereupon  conducted  under  the 
name  of  "  Fish  Brothers,  Agents."  About  1872  or  1873,  J.  C. 
Huggins  became  a  member  of  the  firm,  which  then  became 
known  as  "  Fish  Brothers  &  Co.,  Agents."  In  1878,  the  cata- 
logue used  by  this  firm  had  on  it  a  picture  of  Titus  G.  Fish, 
undt^r  which  were  the  words:  "  Titus  G.  Fish,  founder  of  the 
firm  of  Fish  Brothers  and  Company,  1864."  There  was  also  a 
picture  of  a  fish  on  the  catalogue.  Tiiese  pictures  and  state- 
ments were  continued  on  subsequent  catalogues  down  to  the 
time  of  the  incorporation  of  the  plaintiff.  In  1880,  a  dis- 
agreement arose  between  Case  and  the  firm,  and  a  suit  was 
brought  by  him  against  the  firm.  In  1882  or  1883,  Abner  C. 
Fish  dropped  out  of  the  firm,  and  D.  J.  Morey  and  S.  S.  Lyon 
came  into  it.  On  October  16,  1883,  Case  was  appointed  a  re- 
ceiver, and  took  possession  of  all  the  property  of  the  linn,  and 
excluded  the  members  therefrom  otherwise  than  as  employees. 
Case  resigned  as  receiver  September  26,  1885,  and  A.  W.  ILiU 
was  appointed  in  his  place.  The  business  was  thereafter  advt^r- 
tised  as  "Fish  Brothers  and  Company;  A.  W.  Hall,  Receiver; 
T.  G.  Fish,  Superintendent."  And  there  were  placed  on  tlie 
wagons  and  catalogues,  "Fish  Brothers,"  "Fish  Wagons,"  "Fish 
Brothers,  Agents,"  "Fish  Brothers  and  Company,  Agents,"  and 
the  picture  of  a  fish  with  "  Bros."  on  it.  or  "  Bros.  &  Co."  Titus 
G.  Fish  continued  in  the  employ  of  Hall  during  his  entire 
connection  with  the  business.     In  January,  1887,  one  John- 
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Bon  purchased  from  the  receiver  the  property  of  the  business 
of  Fish  Brothers  &  Co.,  and  on  the  28th  of  that  month  the  plain- 
tiff became  incorporated,  and  Johnson  conveyed  the  property 
to  it.  Titus  G.  Fish  became  vice-president  and  manager,  and. 
Edwin  B.  Fish,  superintendent  of  the  company.  Titus  G. 
Fish,  as  such  manager,  made  an  illustrated  catalogue,  having 
thereon  the  words  and  pictures  mentioned  above.  He  wa& 
also  one  of  the  directors  of  the  company.  At  a  meeting  of 
the  stockholders  of  the  company  held  January  21,  1889,  Fish 
was  elected  a  director  for  another  year  and  the  directors 
elected  him  secretary  of  the  company,  which  office  he  held 
until  he  resigned  as  director  and  secretary,  March  30,  1889. 
Edwin  B.  Fish  remained  in  the  employ  of  the  company  until 
June  17,  1890.  On  June  17,  1890,  Titus  G.  Fish,  Edwin  B. 
Fish,  and  Fred  C.  Fish,  a  son  of  Titus  G.  Fish,  entered  into  a 
copartnership  to  manufacture  and  sell  wagons  and  other  ve- 
hicles, under  the  name  of  Fish  Brotliers  &  Co.  On  the  same 
day  this  new  firm  entered  into  an  agreement  with  the  corpora- 
tion defendant,  by  which  it  agreed  to  manufacture  for  the  firm 
wagons  to  be  made  of  material  and  pattern  selected  by  them 
and  under  their  supervision  and  direction.  Tiie  wagons  were 
to  be  known  and  marked  as  Fish  Brothers  &  Co.,  wagons.  The 
firm  were  to  receive  two  and  one  half  per  cent  of  the  proceeds 
of  their  sale,  and  the  corporation  the  balance.  All  the  mem- 
bers of  the  firm  received  salaries  from  tlie  company,  and  Titus 
G.  Fish  was  employed  as  superintendent  of  sales  and  collec- 
tion. The  members  of  the  firm  thereupon  isssued  the  circuhir 
referred  to  in  the  opinion.  After  the  commencement  of  this 
suit,  the  court  on  August  17,  1891,  granted  a  preliminary  in- 
junction upon  the  application  of  the  plaintiff,  ordering  in  effect, 
that  the  defendants  be  enjoined  and  restrained  until  the  fur- 
ther action  of  the  court  from  using  the  words  "  Fish  Brothers," 
"Fish  Brothers  Wagons,"  or  the  trade-mark  or  device  consist- 
ing of  the  picture  of  a  fish  with  the  words  "  Bros."  or  "  Broth- 
ers" or  "Bros.  &  Co."  printed  thereon,  or  from  in  any  wise  using 
said  words,  phrases,  or  devices,  or  any  of  them,  in  any  way 
designating  any  wagons  or  vehicles,  or  printing,  pul)lishing, 
circulating,  or  distributing  catalogues  containing  such  words 
in  imitation  of  tiie  plaintiff,  or  in  any  way  giving  out  that  the- 
defendants,  or  any  of  them,  are  the  manufacturers  of,  or  dealers 
in,  or  authorized  to  manufacture  or  deal  in.  Fish  Brotlier.-; 
wagons,  or  to  use  the  words  "Fish  Brothers"  or  "Fish  Brothers 
Wagons  "  in  designation  of  their  manufacture.     So  mucli  of 
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this  injunction  as  enjoined  the  defendants  from  using  in  their 
business  the  words  "Fish  Brothers  and  Company,"  "Fish  Bros. 
&  Co.,"  or  either  of  them  was  dissolved  on  September  13,  1891, 
upon  giving  the  requisite  bond.  The  defendants  thereupon 
asked  a  counter  injunction  restraining  theplaintiflf  from  using 
the  words  "  Fish  Brothers,"  "Fish  Bros."  or  "Fish  Brothers' 
Wagons,"  or  the  picture  of  a  fish  with  the  words  "  Fish  Broth- 
ers," or  "Bros."  or  "Fish  Brothers  and  Company"  stamped 
thereon.  On  November  12,  1891,  tiie  defendants  moved  for 
an  order  setting  aside  the  injunction  entered  on  the  plaintiff's 
application,  and  for  a  temporary  restraining  order  in  favor  of 
the  defendants.  From  an  order  denying  that  motion  the  de- 
fendants appealed.     Otlier  facts  are  stated  in  the  opinion. 

Turner  and  Timlin,  and  Ross,  Dwyer  and  Smith,  for  the  ap- 
pellants. 

Quarles,  Spence,  Hoyt  and  Qaarles,  for  the  respomlent. 

Cassoday,  j.  The  plaintiff.  Fish  Brothers  Wagon  Company, 
was  incorporated  in  January,  1887,  and  since  that  time  has 
been  engaged  in  the  mannfacture  of  wagons  at  Racine,  and 
selling  the  same  throughout  the  country.  The  defendant  La 
Belle  Wagon  Works  and  the  other  defendants  have  since  Juno 
17,  1890,  been  engaged  in  the  manufacture  of  wagons  at  South 
Superior,  and  selling  the  same  in  different  parts  of  the  country. 
This  suit  was  commenced  in  July  last  to  restrain  the  defend* 
ants  from  using  the  words  "Fish  Brothers,"  "Fish  Brothers  & 
Co.,"  "Fish  Brothers  Wagons,"  and  the  picture  of  a  fish  as 
trade-marks  on  the  wagons  and  in  the  advertisements  of  tho 
defendants,  on  the  ground  that  the  plaintiff  has  the  exclusive 
right  to  the  same.  The  defendants,  insisting  upon  the  right  to 
use  such  words,  counterclaim  an  exclusive  right  to  tlie  same, 
and  ask  for  an  injunction  accordingly.  The  history  of  the  use 
of  those  words  by  the  firm  of  Fish  Brothers  and  Fish  Brothers 
&  Co.  as  copartners  at  Racine  up  to  the  time  wiien  Mr.  Case 
became  the  ostensible  owner  or  mortgagee,  and  from  that  tim© 
downto  October  16, 1883, in  connection  with  the  word  "Agents," 
when  he  was  appointed  receiver  of  all  the  property  and  assets 
connected  with  that  business,  and  from  that  time  down  to 
September  26,  1885,  when  he  was  superseded  by  Mr.  Hall  as 
such  receiver,  and  from  that  time  down  to  1887,  when  all  the 
property  and  assets  connected  with  the  business  were  sold  by 
the  receiver  and  the  partitas  interested  to  the  plaintiff  com- 
pany, is  sufficiently  set  forth  in  the  foregoing  statement 
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The  first  question  presented  is  whether  the  plaintiff,  by  such 
purchase  and  subsequent  use,  acquired  the  right  to  continue 
the  use  of  such  words  and  pictures  on  their  wagons  and  in 
their  advertisements,  as  trade- marks,  as  indicated.  Two  of 
the  Fish  Brothers,  Titus  G.  and  Edwin  B.,  and  Huggins,  of 
the  firm  of  Fish  Brothers  &  Co.,  remained  in  ^e  business  as 
managers  under  such  receivers,  not  only  down  to  such  trans- 
fer of  the  property  and  assets  to  the  plaintiff  company,  but  for 
more  than  two  years  thereafter,  acting  as  directors  and  officers 
of  tlie  plaintiff  company.  Such  conduct  on  their  part  was  a 
continued  sanction  of  the  use  of  such  words  and  symbols  as 
trade-marks  on  the  plaintiff's  wagons  sold  during  the  time 
throughout  the  country,  and  advertisements  of  the  same.  It 
is  conceded  that  the  office  of  a  trade-mark  is  to  point  out  the 
true  source,  origin,  or  ownership  of  the  goods  to  which  the 
mark  is  applied,  or  to  point  out  and  designate  a  dealer's  place 
of  business,  distinguishing  it  from  the  business  locality  of 
other  dealers:  Marshall  v.  Pinkham,  52  Wis.  578;  38  Am.  Rep. 
756;  Gessler  v.  Grieh,  80  Wis.  24;  27  Am.  St.  Rep.  20.  "Such 
trade-mark  usually  includes  the  name  of  the  manufacturer 
or  dealer  as  the  best  designation  of  such  source,  origin,  owner- 
ship, or  place  of  business.  Sometimes,  however,  it  consists  of 
some  novel  device,  arbitrary  character,  or  fancy  word,  applied 
without  special  meaning,  and  which,  by  use  and  reputation, 
comes  to  serve  the  same  purpose":  Gessler  v.  Grieb,  80  Wis. 
25;  27  Am.  St.  Rep.  20,  and  cases  there  cited.  From  these 
several  authorities  it  is  obvious  that  a  trade-mark  may  per- 
form one  or  more  of  three  several  functions,  depending  upon 
what  it  is  and  its  manner  of  use.  One  of  these  is  to  point  out 
the  true  source  or  origin  of  the  goods  to  which  the  mark  is  ap- 
plied. Manifestly,  the  words  "Fish  Brothers"  and  "Fish 
Brothers  &  Co.,"  as  used,  pointed  out  Titus  G.  as  the  founder, 
and  him  and  his  brothers  and  other  members  of  the  firm  as 
originators  of  the  particular  make  and  style  of  wagon  and 
vehicle  first  manufactured  by  them,  and  afterwards  by  them  as 
agents,  and  subsequently  by  receivers  and  the  plaintiff,  under 
their  supervision  or  with  tlieir  acquiescence,  at  Racine.  The 
mere  fact  that  each  and  all  of  the  Fishes  withdrew  from  that 
business  did  not  prevent  the  words  mentioned  from  continuing 
to  point  to  the  old  place  of  business  and  the  old  firm  of  Fish 
Brothers  and  Fish  Brothers  &  Co.,  at  Racine,  as  tlie  true 
«ource  and  origin  of  their  particular  make  and  style  of  wagon 
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and  vehicle  to  which  the  plaintiCF  company  succeeded,  and 
coDtinued  to  manufacture  at  Racine. 

It  is  true  that  one  of  the  functions  of  a  trade-mark  is  to 
point  out  the  true  ownership  of  the  goods  or  articles  to  which 
it  is  applied,  and  that  the  words  "Fish  Brothers"  and  "Fish 
Brothers  &  Co."  partially  ceased  to  perform  that  oflQce  when 
Mr.  Case  became  the  ostensible  owner  or  mortgagee,  and  still 
more  so  when  the  legal  title  passed  to  the  receivers,  respec- 
tively, and  finally  became  extinct  when  the  property  and 
assets  became  vested  in  the  plaintiff;  but  such  extinction  did 
not  prevent  those  words  from  performing  the  two  other  func- 
tions of  a  trade-mark  mentioned.  As  indicated,  one  of  these 
is  to  point  out  and  designate  the  dealer's  place  of  business, 
distinguishing  it  from  the  business  locality  of  other  dealers. 
Such  trade-mark  is,  in  effect,  an  extension  or  perambulation 
of  the  dealer's  trade  sign.  It  advertises  the  home  business  to 
all  who  may  observe  the  article  on  sale  or  in  use  in  other 
parts  of  the  country.  It  attaches  to  every  such  article  on 
sale  or  in  use  the  reputation  it  has  acquired  with  the  trade, 
and  informs  all  observers  desiring  a  like  article  where  the 
manufacturer  or  dealer  may  be  found.  The  picture  of  a  fish 
and  the  manner  of  its  use,  as  well  as  the  words  mentioned, 
designated  not  only  the  phiintiff's  place  of  business  at  Ra- 
cine, but  also  the  true  source  and  origin  of  the  make  and 
style  of  the  wagons  and  vehicles  so  previously  made  by  Fish 
Brothers  and  Fish  Brothers  &  Co.,  as  agents,  and  under  the 
receivers  at  Racine,  and  hence  may  fairly  be  regarded  as 
trade-marks  for  the  plaintiff,  even  after  all  tiie  Fishes  had  with- 
drawn from  that  business. 

Upon  the  facts  in  this  case,  as  found  in  the  foregoing  state- 
ment, and  the  law  applicable,  we  are  constrained  to  hold 
that  tne  plaintiff  acquired  the  good  will  of  the  business,  in- 
cluding the  right  to  use  the  picture  and  words  mentioned 
as  trade-marks,  notwithstanding  they  were  not  specifically 
named  in  any  of  the  transfers  or  conveyances  to  the  plaintiff. 
Thus  in  Menendez  v.  Holt,  128  U.  S.  514,  it  was  in  effect  held 
that  when  a  partner  retires  from  a  firm,  assenting  to  or  ac- 
quiescing in  the  retention  by  the  other  partners  of  the  old 
place  of  business  and  the  future  conduct  of  the  business  by 
them  under  the  old  (inn  name,  the  good  will  of  the  business 
including  the  trade-marks  remain  with  the  latter,  as  of  course. 
To  the  same  effect.  Merry  v.  Honpes,  111  N.  Y.  415;  In  re 
Wellcome' t  Trade-Mark,  32  Ch.  Div.  213;  Hoxie  v.  Chaney,  M3 
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Mass.  592;  58  Am.  Rep.  149;   Wltlham  v.  Braun,  44  Md.  303; 
22  Am.  Rep.  44;  Morgan  v.  Rogers,  19  Fed.  Rep.  596. 

In  quoting  from  Lord  Cranworth  it  was  said  in  Marshall  v. 
Pinkham,  52  Wis.  581,  38  Am.  Rep.  756,  that  "  difficulties, 
however,  may  arise  where  tlie  trade-mark  consists  merely  of 
the  name  of  the  manufacturer.  When  he  dies,  those  who 
succeed  liim  (grandchildren,  or  married  daughters,  for  in- 
stance), tiiough  they  may  not  bear  the  same  name,  yet  ordi- 
narily continue  to  use  the  original  name  as  a  trade-mark,  and 
they  would  be  protected  against  any  infringement  of  the  ex- 
clusive right  to  that  mark.  They  would  be  so  protected,  be- 
cause, according  to  the  ways  of  the  trade,  they  would  be 
understood  as  meaning  no  more,  by  the  use  of  their  grand- 
father's or  father's  name,  than  that  they  were  carrying  on  the 
manufacture  formerly  carried  on  by  him.  Nor  would  the 
case  be  necessarily  different  if,  instead  of  passing  into  other 
hands  by  devolution  of  law,  the  manufactory  were  sold  and 
assigned  to  a  purchaser.  The  question  in  every  such  case 
must  be  whether  the  purchaser,  in  continuing  the  use  of  the 
original  trade-mark,  would,  according  to  the  ordinary  usages 
of  trade,  be  understood  as  saying  more  than  that  he  was 
carrying  on  the  same  business  as  had  been  formerly  carried 
on  by  the  person  whose  name  constituted  the  trade-mark": 
Leather  Cloth  Co.  v.  American  Leather  Cloth  Co.,  11  Jur.,  N.  S. 
513;  Hazard  v.  Caswell,  93  N.  Y.  259;  45  Am.  Rep.  198. 

2.  But  the  more  serious  question  is  whether  such  right  is 
exclusive.  Notwithstanding  the  good  will  of  an  established 
and  successful  business  may  be  sold  in  connection  with  the 
property  and  assets,  so  as  to  entitle  the  purchaser  thereof  to 
a  certain  limited  protection,  yet  such  transfer  will  not  of  it- 
self alone  be  sufficient  to  preclude  the  seller  from  engaging 
in  a  separate  and  independent  business  of  the  same  kind,  and 
to  solicit  the  customers  of  the  old  business,  even  in  the  same 
city  or  village,  much  less  in  a  city  or  village  two  hundred 
miles  or  more  distant.  "  In  order  to  preclude  the  seller  from 
engaging  in  such  separate  and  independent  business,  there 
must  be  an  agreement  to  that  effect,  based  upon  a  good  and 
valuable  consideration,  and  not  contrary  to  law  or  public  pol- 
icy"; Washburn  v.  Dosch,  68  Wis.  439;  60  Am.  Rep.  873,  and 
cases  there  cited;  Williains  v.  Farrand,  88  Mich.  473;  Vernon 
V,  JIallam,  34  Ch.  Div.  748.  True,  the  transfer  of  the  good 
will  to  the  plaintiff  included  the  trade-marks;  but  it  is  to  be 
remembered  that  a  trade-mark  gives  no  exclusive  right  to  the 
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<levice  or  article  to  which  it  is  apph'ed.  It  is  in  no  sense  a 
patent,  and  gives  the  proprietor  tliereof  no  exclusive  right  or 
monopoly  of  the  thing  manufactured  and  sold.  The  theory 
upon  which  actions  for  the  infringement  of  trade-marks  are 
maintained  is  that  the  law  will  not  allow  one  person  to  sell 
his  own  goods  as  and  for  the  goods  of  another:  Marshall  v* 
Finkham,  52  Wis.  580;  38  Am.  Rep.  756.  To  the  same  effect 
is  Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co.,  138  U.  S.  537; 
Jay  V.  Ladler,  40  Ch.  Div.  649.  It  is  only  the  dealer's  own 
trade  and  his  own  business  which  are  thus  to  be  protected  by 
his  own  trade-mark:  Gessler  v.  Grleh,  80  Wis.  25;  27  Am.  St. 
Rep.  20.  It  does  not  relate  to  the  nature,  quality,  or  mode  of 
operation  of  the  thing  sold,  but  merely  to  the  designation, 
name,  or  mark  by  which  it  is  sold.  Such  being  the  functions 
of  a  trade-mark,  it  is  obvious  that  the  plaintiff's  right  to  the 
marks  in  question  would  not  be  infringed  by  the  manufacture 
and  sale  of  wagons  and  vehicles  of  similar  make  and  style  by 
any  person,  even  in  Racine,  much  less  by  the  Fish  Brothers 
themselves  at  South  Superior. 

The  right  of  the  defendants  to  manufacture  and  sell  similar 
wagons  and  vehicles  being  admitted,  as  it  must,  the  question 
remains  whether  they  also  had  the  right  to  affix  thereto  the 
words  "  Fish  Brothers,"  "  Fish  Brothers  &  Co.,"  and  the  pic- 
ture of  a  fish.  The  picture  of  a  fish,  as  used,  must  be  regarded 
simply  as  another  way  of  designating  the  surname  "  Fish  "  as 
the  founder  and  originator  of  the  particular  make  of  wagons 
and  vehicles  tlius  manufactured  and  sold.  In  Burgess  v.  Bur- 
gess, 17  Eng.  L.  &  Eq.  257,  17  Jur.  292,  John  Burgess  and  his 
son  William  R.,  as  partners  under  the  firm  name  of  "  John  Bur- 
gess and  Son,"  sold  "Burgess's  Essence  of  Anchovies  "  at  No. 
107  Strand.  The  father  died,  and  tlie  son,  William  R.,  con- 
tinued the  same  business,  selling  the  same  article  at  the  same 
place,  in  the  name  of  the  old  firm.  William  R.  had  a  son 
William  H,,  whom  he  employed  in  the  business  on  a  salary. 
Subsequently  William  H.  left  the  employ  of  his  father,  and 
went  into  the  same  business  for  himself,  selling  the  same  arti- 
cle under  the  same  name,  but  at  a  lower  price,  and  advertised 
the  same  as  "  Late  of  107  Strand."  The  father  filed  a  bill  in 
equity  to  restrain  the  son  from  conducting  that  business  in 
that  way,  and  in  giving  the  opinion  of  the  court  Knight  Bruce, 
L.  J.,  said:  "All  the  queen's  subjects  have  a  right,  if  tliey 
will,  to  manufacture  and  sell  pickles  and  sauces,  and  not  the 
leas  that  their  fathers  have  done  so  before  them.     All  the 
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queen's  subjects  have  a  riglit  to  sell  them  in  their  own  name^ 
and  not  the  less  so  that  they  bear  the  same  name  as  their 
fathers;  and  nothing  else  has  been  done  in  that  which  is  the 
question  before  us He  [the  defendant]  carries  on  busi- 
ness under  his  own  name,  ai)d  sells  essence  of  anchovy  as 
*  Burgess's  Essence  of  Anchovy,'  which  it  is.  .  .  .  Tlie  only 
ground  of  complaint  is  the  great  celebrity  which,  during 
many  years,  has  been  possessed  by  the  elder  Mr.  Burgess's  es- 
sence of  anchovy.  That  does  not  give  him  such  exclusive 
right,  such  a  monopoly,  such  a  privilege,  as  to  prevent  any 
man  from  making  essence  of  anchovy  and  selling  it  under  his 
own  name."  The  court  did,  however,  restrain  the  son  from 
advertising  as  "Late  of  107  Strand."  See  Marshall  v.  Pink- 
ham,  62  Wis.  583-586;  38  Am.  Rep.  756,  and  other  cases 
there  cited.  In  Brown  Chemical  Co.  v.  Meyer,  139  U.  S.  540, 
it  was  held  that  "an  ordinary  surname  cannot  be  appropri- 
ated as  a  trade-mark  by  any  one  person  as  against  others  of 
the  same  name  who  are  using  it  for  a  legitimate  purpose;  al- 
though cases  are  not  wanting  of  injunctions  issued  to  restrain 
the  use  even  of  one's  own  name,  where  a  fraud  upon  another 
is  manifestly  intended,  or  where  he  has  assigned  or  parted 
with  his  right  to  use  it.  The  owner  of  a  trade-mark,  bearing 
his  own  name,  which  is  affixed  to  articles  manufactured  at  a 
particular  establishment,  may  in  selling  the  latter  confer  upon 
the  purchaser  exclusive  authority  to  use  the  trade-mark." 
In  the  case  at  bar  there  is  no  agreement  giving  such  exclu- 
sive right  to  the  plaintiff,  and  hence  we  must  conclude  that 
the  defendants  are  at  liberty  in  good  faith  to  apply  to  the 
wagons  and  other  vehicles  manufactured  by  them  the  words 
"Fish  Brothers,"  or  "Fish  Brothers  &  Co.,"  or  the  picture  of 
a  fish,  provided  they  do  it  in  a  way  not  calculated  to  induce 
persons  to  buy  the  same  as  and  for  those  manufactured  by  the 
plaintiff  at  Racine. 

3.  The  defendants  ask  to  enjoin  the  plaintiff  from  the  use 
of  those  words  and  that  device  as  a  trade-mark  in  their  busi- 
ness at  Racine.  In  Thynne  v.  Shove,  L.  R.  45  Ch.  Div.  577, 
the  plaintiff,  A.  Thynne,  sold  his  stock  in  trade  and  business 
of  a  baker,  and  the  good  will  thereof,  including  trade-cards 
bearing  the  name  of  "A.  Thynne,  Baker,"  to  the  defendant. 
The  deed  and  transfer  contained  an  assignment  of  "all  the 
beneficial  interest  and  good  will  of  the  said  Arthur  Thynne 
in  the  said  trade  or  business,"  but  contained  no  express  as- 
signment of  the  right  to  use  the  plaintiff's  name.     After  the 
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purchase  the  defendant  used  the  trade-cards  bearing  the 
plaintiff's  name  until  they  were  exhausted,  and  then  printed 
further  trade-cards  bearing  the  plaintiff's  name  as  before. 
In  an  action  to  restrain  the  defendant  from  printing  or  pub- 
lishing any  such  cards,  or  otherwise  trading  in  the  name  of 
the  plaintiff,  it  was  held  that  the  defendant,  "by  virtue  of 
the  assignment  to  him  of  the  good  will  of  the  business,  was 
entitled  to  use  the  name  of  the  plaintiff  for  the  purpose  of 
showing  that  the  business  was  that  formerly  carried  on  by  the 
plaintiff,  but  must  not  so  exercise  that  right  as  to  expose  the 
plaintiff  to  liability,  and  held  that,  under  the  circumstances, 
an  injunction  must  be  granted  to  restrain  the  defendant  from 
using  the  plaintiff's  name  in  such  a  way  as  to  expose  him  to 
any  liability."  In  the  case  at  bar  we  discover  nothing  tO' 
indicate  that  the  plaintiff  is  using  the  words  "  Fish  Brothers  " 
or  "Fish  Brothers  &  Co."  in  the  manner  to  expose  any  of 
the  defendants  to  liability.  In  fact,  no  claim  of  that  kind  is 
made;  and  hence,  so  long  as  the  plaintiff  uses  those  words 
honestly  and  truthfully,  and  for  the  legitimate  purpose  de- 
signed, the  defendants  have  no  ground  for  complaint.  On 
the  authorities  cited,  and  others  which  might  be  cited,  we 
are  constrained  to  hold  that  the  defendants  are  not  entitled 
to  an  injunction  against  the  plaintiff. 

On  the  same  theory,  tha  defendants  have  the  lawful  right 
to  honestly  and  truthfully  state  where  they  formerly  resided, 
the  experience  they  have  respectively  had,  and  the  skill  they 
respectively  possess  in  the  manufacture  of  wagons  and  other 
vehicles;  but  they  have  no  riglit  to  represent  their  present 
business  as  the  same  which  they  formerly  conducted  at 
Racine.  The  circular  addressed  "To  our  old  customers 
and  the  implement  trade,"  issued  by  Fish  Brothers  &  Co., 
and  mentioned  in  the  complaint  and  the  foregoing  statement, 
is,  to  a  limited  extent,  objectionable  on  this  ground;  as  for 
instance  where  it  speaks  of  their  "  change  of  location  "  and 
"firm  natne,"  Fish  Brothers,  "formerly  of  Racine,  Wiscon- 
sin," and  for  the  "first  time  since  1883,  we  shall  be  able  to 
furnish  our  patrons  with  the  genuine  Fish  Brothers  &  Co. 
wagon,  fully  up  to  our  old  standard  of  that  date";  but  the 
defcndaiits  may  truthfully  and  in  good  faith  publish  the  good 
qualities  and  material  of  the  wagons  and  vehicles  manu- 
factured by  them,  and  their  superior  facilities  for  the  manu- 
facture of  the  same  at  Soutli  Superior.  In  other  words,  their 
advertisements  and   niarks  must  truthfully  and  in  good  faith 
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refer  to  their  own  manufactures,  trade,  and  business,  and  not 
to  those  of  the  plaintiff. 

By  the  Court.  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  according 
to  law. 

WiNSLOw,  J.  I  agree  that  the  words  "Fish  Brothers 
Wagon  "  and  the  rebus  of  the  fish  were  trade  names  or  labels 
appertaining  to  the  business  transacted  at  the  Racine  factory, 
and  that  the  right  to  use  such  names  or  labels  upon  wagons 
was  acquired  by  the  plaintiff  by  its  purchase  of  that  business. 

Such  a  right  is,  in  its  very  nature,  exclusive,  and  if  the 
plaintiff  owns  it  the  defendants  manifestly  do  not  own  it.  In 
my  judgment,  the  defendants  have  no  right  to  mark  their 
wagons  with  either  the  words  or  the  rebus. 

Probably  they  have  the  right  to  use  the  firm  name  "  Fish 
Brothers  &  Co.,"  if  they  do  not  use  it  in  such  a  way  as  to 
mislead  the  public,  but  this  would  not  give  them  the  right  to 
use  a  trade  name  or  label  on  their  wagons  which  is  the  dis- 
tinctive mark  of  the  product  of  the  Racine  factory,  and  the 
right  to  use  which  has  passed  from  the  defendants  T.  G.  and 
E.  B.  Fish  to  that  concern. 


Tbade-Marks,  Sales  oy.  —  A  trade-mark  affixed  to  articles  manufactured 
at  a  particular  place  may  be  lawfully  sold  and  transferred  with  the  estab- 
liahmeat:  Dant  v.  Head,  90  Ky.  255;  29  Am.  St.  Rep.  369,  and  note;  and 
if  the  party  so  selling  a  trade-mark  which  consists  of  hia  name  or  a  part  of 
it  is  employed  as  manager  of  the  establishment  to  which  it  is  sold,  he  can- 
not, upon  being  discharged,  enter  into  business  on  his  own  account  and  use 
the  trade-mark  therein:  Symonds  v.  Jones,  82  Me.  302;  17  Am.  St.  Rep. 
485;  and  see  also  extended  note  to  the  same  case,  discussing  the  assignment 
of  trade-marks  of  which  the  assignor's  name  is  a  part.  The  assignment  of 
the  effects  of  a  business  or  the  exclusive  right  to  manufacture  a  given  article, 
carries  with  it  the  exclusive  right  to  nse  a  fictitious  name  in  which  such 
basiness  has  been  carried  on:  WilUamM  t.  Fairand,  88  Mich.  473;  Vonder* 
Umk  T.  Schmidt,  44  La.  Ann.  284;  32  Am.  St.  Rep.  33d. 
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Askew  v.  State. 

[94  Alabama,  4.] 

HoMioiDS  —  Self-Defensb.  —  When  a  Person  is  Attacked  in  his  Dwkia> 
INQ  House  oe  Place  op  Business,  it  is  his  duty  to  refrain  from  taking 
life,  unless  there  is  an  imminent  and  pressing  necessity,  real  or  apparent, 
to  do  80,  and  he  must  use  care  to  employ  no  more  force  than  is  sufficient 
to  repel  the  danger  to  his  life,  or  the  apprehended  grievoua  injury  to  his 
person. 

Homicide  —  Sklf-dkfense  —  Intoxication  of  Assailant,  Effectt  of. — 
The  conduct  of  a  person  in  a  state  of  voluntary  intoxication  is,  in  crimi- 
nal cases,  subject  to  the  same  rules  and  principles  as  the  condact  of  a 
sober  person.  Therefore,  the  voluntary  intoxication  of  an  assailant  does 
not  modify  the  right  of  one  assaulted  in  his  dwelling  or  business  house, 
to  defend  himself  against  a  violent  attack  ;  but,  if  in  repelling;  the  at- 
tack, the  person  so  assaulted  takes  the  life  of  his  assailant,  tlie  intoxica- 
tion of  the  latter  may  be  a  circumstance  to  be  considered  by  the  jury  in 
determining  whether  there  was  apparently  a  present  pressing  necessity 
for  defendant  to  take  the  life  of  the  deceased,  in  order  to  protect  his 
own,  or  to  prevent  great  bodily  harm. 

Homicide  —  Self-defense  —  Defectivr  Instructions  Reoardino  Intox- 
ication OF  Assailant.  — When  a  person  takes  the  life  of  his  assailant, 
while  defending  himself  against  an  attack,  and  it  appears  from  the  evi- 
dence that  the  attack  was  made  in  his  dwelling  or  place  of  business,  the 
court  in  charging  the  jury  as  to  the  duty  of  the  person  assaulted  when 
the  assailant  is  intoxicated  should  not  ignore  such  evidence,  nor  assume 
that  if  the  deceased  was  so  intoxicated  that  he  was  less  prudent,  and  on 
account  of  the  impairment  of  his  physical  faculties,  less  dangerous,  it 
was  the  duty  of  the  defendant  to  retreat,  as  a  mode  of  exercising  rea- 
sonable care  to  avert  the  difficulty  and  avoid  the  necessity  of  taking 
life.     Such  an  instruction  is  fatally  defective. 

HoMioiDi  —  Instructions  as  to  Defendant's  Belibf  of  th«  Nkoessitt 
»OB  Killing  his  Assailant. — An  instruction  is  properly  refused, 
which  would  permit  a  jury  to  acquit  a  person  accused  of  ths  homicide 
of  bis  assailant,  if  they  were  "reasonably  satisfied  from  the  evidence 
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that  the  defendant,  when  he  sliot  the  deceased,  did  it  believing  that, 
unlesa  he  did  so,  the  deceased  wouhl  have  cut  him."  Tliat  the  defend- 
ant entertained  such  a  belief  ia  not  sufficient.  The  jury  must  also  be 
oouviuced  that  the  circumstances  were  such  as  to  create  in  the  mind  of 
a  reasonal>ly  prudent  man  the  belief  that  such  neco-ssity  existed. 
Rbadimo  Law  Rkpokts  in  thb  Presrscb  of  thb  Jury.  —  Wiien  the  de- 
fendant's attorney,  in  discussing  the  leiial  questions  involved  in  a  crim- 
inal case,  reads  to  the  court  certain  portions  of  the  opinions  in  previoue 
decisions  of  the  supreme  court,  it  is  not  error  to  allow  the  prosecuting 
attorney  to  read  to  the  court,  in  the  presence  of  the  jury,  the  reported 
facts  upon  which  those  decisions  were  based,  provided  the  jury  are  in- 
structed not  to  consider  those  facta. 

Indictmp:nt  of  Thomas  C.  Askew  for  the  murder  of  Ned 
Grice.  Decedent  and  the  defendant  were  personal  friends. 
They  met  on  the  street  while  decedent  was  in  an  intoxicated 
condition  and  he  was  conveyed  by  defendant,  with  the  assist- 
ance of  a  bystander,  to  a  livery  stable;  after  a  time  the  de- 
ceased pulled  a  pistol  out  of  his  hip  pocket.  The  defendant, 
with  the  assistance  of  some  of  the  persons  present,  took  the 
pistol  away  and  walked  to  the  rear  of  the  stable  ;  the  de- 
ceased followed  him,  and  drawing  a  knife,  caught  him  by  the 
collar,  and  demanded  the  pistol.  The  deceased  was  pulled 
away  by  a  bystander,  but  again  advanced  towards  the  defend- 
ant, holding  the  knife  in  his  hand,  and  was  warned  several 
times  to  stop.  The  defendant  fired  above  his  head  as  dece- 
aent  again  advanced,  but  at  the  second  shot  struck  and  killed 
him.  The  defendant  excepted  to  the  refusal  of  the  court  to  give 
an  instruction,  the  essential  portion  of  which  is  the  following 
sentence:  "  If  the  jury  are  reasonably  satisfied  from  the  evi- 
dence that  Askew,  when  he  shot  Grice,  did  it  believing  that 
unless  he  did  so  Grice  would  cut  him,  then  they  will  find  the 
defendant  not  guilty;  unless  they  further  believe  frooi  the 
evidence  that  Askew  brought  on  the  difficulty." 

Roberts  and  Martin,  for  the  appellant. 

William  L.  Martin,  attorney- general,  for  the  state. 

Per  Curiam.  The  evidence  showing  without  dispute  that 
the  killing  occurred  in  a  livery  stable  of  which  the  defend- 
ant was  proprietor,  and  that  the  deceased  was  intoxicated  at 
the  time,  the  court,  after  stating  the  general  proposition,  that 
if  the  defendant  was  in  his  own  place  of  business,  he  was 
under  no  obligation  or  duty  to  retreat  therefrom  to  avoid  a 
'difiiculty,  proceeded  to  further  instruct  the  jury,  in  substance 
as  follows:    But,  if  the  deceased  was  intoxicated,  and  in  con- 
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sequence  tliereof  was  less  prudent,  and  his  power  of  locomo- 
tion and  action  was  so  impaired  as  to  render  him  less  dan- 
gerous than  he  otherwise  would  have  been,  and  this  was 
known  to  defendant,  "  then  it  was  his  duty  to  exercise  rea- 
sonable care  to  avert  a  difficulty  with  the  deceased,  unless  by 
the  exercise  of  such  care  he  would  have  apparently  increased 
his  danger;  and  if  the  defendant  failed  to  exercise  such  rea- 
€Onable  care,  and  if  it  could  have  been  done  without  increas- 
ing  his  danger,  then  the  defendant  is  not  without  guilt,  if  he 
shot  and  killed  the  deceased." 

The  ascertainment  of  the  proper  construction  and  legal 
effect  of  the  charge,  when  referred  to  the  evidence,  is  prelimi- 
nary and  essential  to  determining  its  correctness.  The  first 
inquiry  is,  what  is  meant  by  the  expression  that  it  was  the 
duty  of  defendant  "  to  exercise  reasonable  care  to  avert  a  diffi- 
culty," and  to  avoid  the  necessity  of  killing,  unless  by  the 
exercise  thereof  he  would  have  apparently  in(!reased  his  dan- 
ger, in  the  manner  and  connection  in  which  it  is  employed  in 
the  charge?  When  a  person  is  assailed  without  the  precincts 
of  his  dwelling  or  place  of  business,  it  is  his  unquestionable 
duty  to  use  all  the  means  in  his  power  to  avert  the  difficulty, 
and  to  avoid  the  necessity  of  taking  life,  if  there  be  any  mode 
of  escape  or  retreat  with  reasonable  safety.  Also,  notwith- 
standing he  may  be  attacked  in  his  dwelling  or  business  house, 
it  is  his  duty  to  refrain  from  taking  life  unless  there  is  im- 
minent and  pressing  necessity,  real  or  apparent;  he  must  take 
care  to  employ  no  more  force  than  is  sufficient  to  repel  the 
danger  to  his  life,  or  the  apprehended  grievous  injury  to  his 
person.  In  these  two  respects  alone  can  the  duty  to  exercise 
reasonable  care  arise  in  cases  of  voluntary  homicide,  not  the 
consequence  of  criminal  negligence,  when  the  accused  is  with- 
out fault  in  bringing  on  or  i)rovoking  the  difficulty.  The  ex- 
pression tlierefore,  "to  exercise  reasonable  care,"  though  not 
strictly  accurate,  must  have  been  employed  with  reference  to 
one  or  both  of  these  respects.  There  being  no  evidence  tend- 
ing to  show  that  defendant  was  at  fault,  and  the  evidence 
showing  tliat  the  deceased  was  the  assailant,  whether  there 
existed  a  real  or  apparent  necessity,  and  a  reasonable  mode 
of  esca])e,  were  the  only  issues  involved  and  tried.  In  view 
of  these  issues,  the  charge  was  intended  to  assert  the  princi- 
ples on  which  the  defendant  could  set  up  the  excuse  of  self- 
defense,  when  he  was  assailed  in  his  own  place  of  business  by 
a  drunken  man* 
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The  precise  subject  of  the  charge  is  the  duty  to  retreat; 
this  is  apparent  from  the  fact  that  it  begins  with  a  statement 
of  the  general  rule  as  to  the  duty  of  defendant  to  retreat  from 
his  place  of  business.  After  stating  this  general  rule,  th©- 
charge  proceeds  to  lay  down,  by  way  of  distinction,  as  it  were, 
a  rule  in  respect  to  the  duty  of  exercising  reasonable  care  to 
avert  the  difficulty,  as  specially  applicable  when  the  assailant 
is  intoxicated  to  the  degree  hypothesized.  When  the  charge 
is  construed  as  an  entirety,  and  in  reference  to  the  evidence 
—  when  the  different  parts  are  considered  in  connection,  and 
in  relation  to  each  other  —  the  legal  effect  of  the  latter  part  is 
to  limit,  or  modify,  when  the  assailant  is  intoxicated,  the  ap- 
plication of  the  general  rule  stated  in  the  first  clause;  other- 
wise the  qualifying  phrase,  "  unless  by  the  exercise  of  such 
care  he  would  have  apparently  increased  his  danger,"  is  with- 
out meaning  and  effect.  Such  may  not  have  been  the  inten- 
tion of  the  court,  but  it  was  probably  so  understood  by  the 
jury.  A  similar  charge  was  so  construed  in  Brinkleyy.  State, 
89  Ala.  34,  18  Am.  St.  Rep.  87.  In  that  case  the  killing 
occurred  in  the  house  of  defendant.  The  court  gave  the  fol- 
lowing charge:  ''  That  if  the  defendant  could  have  avoided 
the  difliculty  without  danger  to  liimself,  he  should  have  done 
80."  This  charge  was  held  to  be  erroneous  for  the  reason 
that  it  assumed  that  the  defendant  was  bound  to  retreat  from 
his  house,  and  also  to  yield  the  right  to  order  the  deceased 
from  his  premises  on  account  of  profanity  and  indecent  be- 
havior as  a  niode  of  avoiding  apprehended  violence.  Though 
differing  in  phraseology,  there  is  no  difference  in  principle  be- 
tween the  charge  in  that  case  and  the  charge  under  consid- 
eration. Unless  the  meaning  and  legal  effect  of  the  charge  is 
to  constitute  the  drunken  condition  of  the  deceased  an  excep- 
tion to  the  general  rule  in  regard  to  the  duty  to  retreat  from 
one's  dwelling  or  business  house, it  is  intrinsicallv  inconsistent; 
the  charge  making  no  allusion  to  any  other  mode  of  exercis- 
ing reasonable  care. 

It  may  be  that  the  intoxication  of  the  deceased  was  a  cir- 
cumstance to  be  considered  by  the  jury  in  determining  whether 
there  was  apparently  a  present  pressing  necessity  for  defend- 
ant to  take  the  life  of  the  deceased  to  protect  his  own,  or  to 
prevent  great  bodily  harm;  but  voluntary  intoxication  did 
not  deprive  defendant  of  the  right  to  defend  himself  against 
violent  assault.  Tlie  conduct  of  a  person  in  a  state  of  volun- 
tary intoxication  is  subject  to  the  same  rules  and  principlea 
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as  the  conduct  of  a  sober  man:  Nichols  y.  Winfrey,  90  Mow 
403. 

The  charge  is  defective  in  that  it  ignores  the  evidence  show- 
ing that  the  killing  occurred  in  the  defendant's  place  of  busi- 
ness, and  assumes  that  if  the  deceased  was  intoxicated  to  a 
degree  rendering  him  less  prudent,  and  so  impairing  his  phy- 
sical faculties  as  to  render  bim  less  dangeroup,  it  was  the  duty 
of  defendant  to  retreat  therefrom,  as  a  mode  of  exercising 
reasonable  care  to  avert  the  difficulty  and  avoid  the  necessity 
of  taking  his  life,  if  his  danger  would  not  be  apparently  in- 
creased thereby. 

The  charge  requested  by  the  defendant  was  properly  re- 
fused because  it  bases  the  rigbt  to  kill  the  deceased  upon  his 
mere  belief  that  unless  he  did  so  the  deceased  would  cut  him, 
without  the  predicate  of  reasonable  grounds  for  the  belief. 
The  circumstances  must  be  such  as  would  create  in  the  mind 
of  a  reasonably  prudent  man  the  belief  that  such  necessity 
existed. 

The  defendant  also  excepted  to  the  court  permitting  the 
solicitor  to  read  the  facts  in  certain  reported  cases.  It  ap- 
pears that  the  defendant's  attorney,  in  discussing  the  legal 
questions,  read  to  the  court  certain  portions  of  the  opinions 
rendered  in  those  cases;  and  thereu[)on  the  solicitor  read  to 
the  court  the  facts  as  reported.  The  solicitor  may  have 
deemed  this  necessary  to  show  that  the  principles  of  law  an- 
nounced in  the  opinions  were  not  applicable  to  this  case.  The 
court  stated  to  the  jury  that  they  should  not  consider  the 
facts  read  from  the  cases  referred  to.  Under  the  circumstances 
we  cannot  say  there  was  error  in  this.  It  does  not  come 
within  the  principle  declared  in  Williams  v.  Statef  83  Ala.  68. 

Reversed  and  remanded. 


Right  of  Self-defense,  how  far  MoniFrED  bt  the  Character  of 
THE  Assailant.  — la  Perry  v.  State,  94  Ala.  25,  the  same  court  was  called 
tipoa  to  consider  thia  question  under  a  state  of  facta  precisely  the  opposite 
of  those  in  the  principal  case.  It  ap])eareil  from  the  testimony  that  the  de- 
{endiint,  Perry,  was  a  man  of  violent  and  dangerous  character,  and  the  rule 
applicable  to  such  circumstances  was  thus  laid  down:  "  While  that  fact  did 
not  of  itself  justify  the  taking  of  his  life,  or  even  palliate  the  offense,  yet  it 
was  permissible  to  make  proof  of  it,  and  such  proof  should  be  weiglied  by 
the  jury  in  determining  the  extent  of  danger,  if  any,  to  which  the  defendant 
was  exposed,  and  his  means  and  opportunity  of  safe  escape  therefrom  by 
flight:  'A  demonstration  or  overt  act  of  attack  made  by  such  a  one  ni»y 
avoid  much  stronger  evidence  that  the  life  and  limb  of  the  p'rson  assailed 
was  in  imminent  peril,  than  if  performed  or  ma<le  by  one  of  an  oyiposits 
character  or  disposition.    Hence  it  would  reasonably  justify  a  resoi  t  to  ni  .  j 
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prompt  measnres  of  self-preservation:'  Bo^/erts  v.  State,  68  Ala.  156."  Tha 
•ame  case  may  also  be  consulted  for  a  further  discussioa  of  the  duty  of  a 
peraoa  who  is  assaulted  in  his  dwelling  or  business  house. 

Homicide  —  Self-defknsk  —  Rkasonablb  Fbab. — Instructions  upon  self- 
defense  in  imirder  cases  should  give  the  accused  the  benefit  of  a  reasonable 
fear  of  death  or  great  boJily  harm  from  the  deceased:  Garner  v.  State,  28 
Fla.  113;  2U  Am.  St.  Rep.  23.3,  and  note  with  cases  collectetL  In  such 
cases  the  question  is,  did  the  accused,  under  the  circumstances  as  they  ap- 
peared to  him,  honestly  believe  that  his  life  was  in  dani,'er,  and  that  it  waa 
necessary  for  him  to  do  as  he  did  in  order  to  protect  himself?  If  so,  he  is 
excused:  People  v.  Lennon,  71  Mich.  298;  15  Am.  St.  Rep.  259,  and  note. 

Criminal  Trials — Reading  Law-books  to  Jury:  See  note  to  Sullivan  r. 
Hoyer,  1  Am.  St.  Rep.  51;  Dempsey  v.  State,  3  Tex.  App.  429;  30  Am.  Rep. 
148;  State  v.  Whit,  5  Jones  L.  224;  72  Am.  Dec.  53.3,  and  note  at  page  549. 

HoMrciDE  —  Sklf-defensr,  where  Person  ra  Attacked  in  his  Owh 
Dwelling.  — One  has  a  right  to  defend  himself  in  his  own  dwelling  houso 
when  assaulted  therein,  if  he  believes  and  has  reasonable  grounds  to  believe 
that  his  lifo  is  in  immediate  danger:  Estep  v.  Coinmonwealth,  86  Ky.  ."9;  9 
Am.  St.  Rep.  261,  and  note;  Martin  v.  StiUe,  90  Ala.  602;  24  Am.  St.  Rep. 
844,  and  note;  note  to  Joae.a  v.  State,  8  Am,  St.  Rep.  458;  see  also  Lee  v. 
State,  92  Ala.  15;  25  Am.  St.  Rep.  17. 

Criminal  Law  —  Intoxication  —  Rule  with  Regard  to. — The  rule 
is,  that  one  in  a  state  of  voluntary  intoxication  is  subject  to  the  same  rule 
of  conduct  and  to  the  same  rules  and  principles  of  law  that  a  sober  man  is: 
Shannalian  v.  Commonwealth,  8  Bash,  463;  8  Am.  Rep.  465.  Sea  extended 
note  to  Flanijan  r.  People,  40  Am.  Rep.  560. 
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Criminal  Law  —  Responsibility  of  a  Married  Woman  for  Crimes 
Committed  in  her  Husband's  Presence. — The  presumption  of  tha 
common  law  that  when  the  wife  acts  with  her  husband  in  the  commis- 
sion of  a  crime  she  acts  under  his  coercion  is  not  allowed  in  all  oSfenses, 
and  a  wife  is  answerable  for  murder,  though  committed  in  the  presenc* 
of  or  in  company  with  her  husband. 

Indictment  of  Joe  Bibb  and  Judy  Bibb  for  the  murder  of 
Ed.  Stark.  She  held  down  the  deceased  while  her  husband 
cut  him  in  the  head  with  an  axe.  While  so  engaged,  the 
husband  told  her  with  an  oath  to  "  hold  him  up."  De- 
fendant requested  the  following  instruction:  "Unless  the  jury 
believe  that  the  defendant  acted  willingly  and  voluntarily, 
they  must  acquit  her."  The  court  refused,  and  the  defendant 
excepted  to  the  refusal. 

B.  C.  Tarver  and  Gordon  Macdonald,  for  the  appellant. 

William  L.  Mariin^  attorney-general,  for  the  state. 
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Clopton,  J.  On  the  trial  of  defendant  for  murder,  the  court 
instructed  the  jury:  "In  the  trial  of  this  case,  on  the  issue 
of  guilty  or  not  guilty,  the  jury  should  not  consider  the  de- 
fendant otherwise  than  as  a  feme  sole."  There  is  no  error  in 
this  cliarge.  The  presumption  of  the  common  law  tliat  whea 
the  wife  acts  with  her  hushand  in  the  commission  of  a  crime, 
ehe  acts  under  his  coercion,  and  consequently  without  guilty 
intent,  is  not  allowed  in  all  offenses,  in  the  administration  of 
the  criminal  law.  "It  may  not  be  positively  settled,"  as  has 
been  well  observed,  "  where  the  line  of  separation  is;  but  for 
certain  crimes  tlie  wife  is  responsible,  although  committed 
under  the  compulsion  of  her  husband  ":  1  Bennett  and  Heard's 
Criminal  Cases,  85.  The  exceptions  ingrafted  on  tlie  gen- 
eral rule  are  based  on  the  nature,  grade,  and  heinousness  of 
the  felony;  and  an)ong  these  is  murder.  The  rule  that  the 
law  holds  the  wife  answerable  for  murder,  though  committed 
in  the  presence  of,  or  in  company  with  her  husband,  without 
any  presumpiion  that  she  acted  under  his  coercion,  and  that 
siie  is  punishable  as  much  as  if  sole,  is  sustained  by  the  great 
weight  of  authority:  1  Hale's  P.  C.  45;  1  Hawk.  P.  C.  4;  1 
Coolcy's  Blackstone's  Commentaries,  444;  1  Bishop's  Crimi- 
nal Law,  361;  14  Am.  &  Eng.  Ency.  of  Law,  649. 

On  the  same  principles  the  charge  asked  by  defendant  was 
properly  refused. 

Aflirmed.  

Liability  of  a  MARPaRD  Woman  for  Crimes  CoMMirrED  in  her  Hus- 
band's Phk.sencb.  — The  partial  exemption  of  a  wife  from  liability  for  crimes 
coinmittecl  under  the  actual  or  presumed  coercion  of  her  liusband  is  an  an- 
omaly in  our  jurisprudence  for  which  it  is  not  easy  to  offer  a  perfectly  satis- 
factory explanation.  The  fact  tliat  this  privilege  ia  peculiar  to  the  commoa 
law  (Ijishop's  Criminal  Law,  sec.  357)  indicates  very  strongly  that  the  origin 
of  the  rule  sliould  be  sought  for  rather  in  the  early  social  conditions  of  the 
races,  upon  whose  customs  that  law  is  founded,  than  in  any  considerations 
of  expediency  or  pul)lic  policy.  Blackstone,  who  is  usually  adept  in  finding 
eorne  reas')n  in  tlie  nature  of  things  for  the  existence  even  of  the  harshest 
Rud  most  perplexing  doctrines  of  the  older  jurisprudence  of  the  mcither 
country,  seems,  in  this  instance,  rather  disposed  to  resort  to  a  historical  so- 
lution of  he  i^roblem,  and  points  out  tliat  married  women  had  occupied  this 
favored  position  in  England  for  at  least  a  tliousand  years,  and  that  among 
the  northern  nations  of  the  continent  of  Europe,  a  similar  privilege  extended 
to  any  woman  transgressing  in  coiniiany  with  a  man,  and  to  any  servant 
committing  an  offense  jointly  with  a  freeman:  See  4  Com.  B.,  29.  It  is  to  be 
observed,  liowever,  thac  the  facts  here  mentioned  merely  throw  the  diiliculty 
fiomowli-at  further  back.  The  reason  for  tlie  privilege  in  all  three  cases  may 
possi'oly  liave  been  the  same,  but  when  the  exceptional  cruelty  with  which  th« 
•Qcient  law  treated  the  servile  classes  ia  reuieinbered,   it  seems  extremely 
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doubtful  whether  the  supposed  constraint  of  a  master  would,  by  itself,  hav» 
been  regarded  as  a  sufficient  reason  for  exempting  a  slave  from  punishment. 
I^  therefore,  the  commentator  intends  to  suggest,  by  his  allusion  to  the  ex- 
tension of  the  principle  of  non-liability,  that  married  women  were,  in  thi» 
respect,  exempted  from  responsibility  because  they  were  deemed  to  be  on- 
the  same  footing  aa  slaves,  the  theory  seems  hardly  tenable.  Equally  uu- 
satisfactory  is  the  explanation  ofiFered  by  Mr.  Lewin  in  his  note  to  Rex  r. 
Hughes,  2  Lew.  C.  C.  225,  that  as  the  husband  could  plead  his  clergy  and 
the  wife  could  not,  it  was  deemed  unjust  to  inflict  a  severe  punishment  oiv 
the  wife,  wliile  the  husband  was  allowed  to  escape  with  a  slight  one,  or 
with  none  at  all.  Nor  is  it  easy  to  agree  with  those  who  would  found  the- 
rule  up(m  the  fact,  "that  in  most  cases  the  husband  has  actually  an  influ- 
ence and  authority  over  the  wife  which  the  law  sanctions,  or  at  least  recog- 
nizes": State  V.  Williams,  65  N.  C,  400,  citing  1  Hawks,  c.  1,  sec.  9;  or  upon 
the  ground  tiiat  "much  consideration  is  due  to  the  great  principle  of  con- 
fidence whii-h  a  feme  covert  may  properly  place  in  her  husband,  as  well  as  the 
duty  of  obedience  to  the  commanils  of  the  husband,  by  which  some  feme» 
covert  may  reasonably  be  deemed  to  be  influenced  in  those  cases."  Expla- 
nations of  this  character  cannot  be  reconciled  with  the  general  principles  of 
law  in  accordance  with  which  duress  is  admitted  as  an  excuse  for  crime  only 
in  the  extremely  rare  instances  mentioned  by  4  Blackstone's  Commentaries, 
p.  30,  and  in  particular  with  the  fact  tliat  the  coercion  of  a  parent  will  not 
relieve  a  child  from  liability  for  a  crime:  4  Blackstone's  Commentaries, 
p.  28.  In  this  case,  it  surely  cannot  be  asserted  that  the  influence  exerted 
and  the  duty  of  obedience  are  not  fully  as  strong  as  where  a  husband  and 
wife  are  concerned. 

If  we  might  venture  to  put  forward  another  possible  explanation,  we  should 
be  rather  inclined  to  ascribe  the  existence  of  the  rule  to  the  circumstance  that 
among  the  Germanic  races  who  peopled  England,  all  those  ofi^enaes  which  are 
now  termed  crimes  might  be  atoned  for  by  the  payment  of  a  sum  of  money 
to  the  injured  person,  or  in  the  case  of  murder,  to  his  family.  In  other 
words  those  offenses  were  regarded,  for  purposes  of  punishment,  merely  as 
torts.  The  exemption  of  a  wife  from  responsibility  for  acts  of  this  character 
in  cases  in  which  marital  coercion  was  proved  or  might  reasonably  be  pre- 
sumed to  exist  would,  under  such  circumstances,  not  have  been  such  an 
anomalous  privilege  as  it  now  seems,  wliea  the  same  acts  are  punished  as 
injuries  to  the  community  as  a  whole.  When  the  state  began  to  monopolize 
the  function  of  inflicting  punishment  for  all  the  graver  offenses,  the  reason 
of  the  rule  ceased  to  exist,  but  no  one  who  is  at  all  familiar  with  the  evolu- 
tion of  English  jurisprudence  will  see  anything  remarkable  in  the  fact  that 
the  rule  itself  remained  unaltered.  The  explanation  here  offered  has  the  ad- 
vantage of  harmonizing  the  conflicting  views  as  to  the  wife's  liability  for  trea- 
son and  nmrder.  The  only  offense  which  the  ancient  Germans  deemed  inex- 
piable by  a  money  payment  was  cowanlice  in  battle,  and  this  the  state  itself 
punished  by  death.  Even  the  life  of  the  king  himself  was  valued  at  a  certain 
price  (Hume's  History  of  England,  Vol.  I.  App.  L),  and  one  who  killed  or 
conspired  against  hi  in  was  allowcil  to  go  free  upon  payment  of  the  required 
sum.  Since  the  guilt  of  cowardice  in  battle  coubl  never  have  been  incurred 
by  the  non-belligerent  sex,  it  seems  plain  that,  under  the  social  system  then, 
prevailing,  the  state  woultl  never  have  taken  jurisdiction  over  any  offense 
which  a  married  woman  could  have  committed.  The  "weregild"  or  money 
payment  was  admitted  as  an  atonement  not  merely  for  the  mur  ier  of  a  pri- 
rate  person,  but  also  for  the  murder  of  the  chief  magistrate  of  tlie  coniniun- 
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ity,  an  act  which  at  a  subsequent  period  fell  under  the  denomination  of  trea- 
son. These  considerations  point  to  the  conclusion  that  there  was  originally 
no  exception  to  the  rule  that  marital  coercion  was  a  valid  excuse  for  the 
crimes  of  a  married  woman,  and  this  is  precisely  the  conclusion  which  has 
been  reached  by  the  most  recent  inquirers,  who  have  investigated  the  sub< 
joct  from  the  standpoint  of  authority  and  precedent. 

Whether  the  ancient  custom  involved  the  further  result  that  the  husband 
was  responsible  for  the  offenses  of  his  wife  in  each  and  every  case,  though 
she  was  not  under  his  coercion,  is  perhaps  deserving  of  consideration.  Such 
a  state  of  things,  though  shocking  to  modern  ideas,  would  not  have  seemed 
very  anomalous  among  races  who,  before  adopting  this  85'3tem  of  commut- 
ing for  injuries  by  a  money  payment,  had  regularly  indulged  in  the  mucb 
more  barbarous  practice  of  private  retaliation.  The  essential  point  being 
the  exaction  of  the  fine,  it  would  perhaps  have  seemed  immaterial  whether 
the  wife  or  her  husband  paid  it,  and,  as  the  husband  would  as  a  general  rule 
be  alone  capa1)le  of  discharging  the  obligation,  a  custom  might  easily  hav» 
grown  up  of  looking  exclusively  to  him  whenever  the  wife  had  committed  aa 
offense.  The  subsequent  limitation  of  his  resi)onsibility  to  cases  in  which 
the  wife  acted  under  his  actual  or  presumed  coercion  might,  in  this  point  of 
view,  be  regarded  as  the  result  of  a  compromise  between  the  old  and  the  new 
systems;  but  whatever  may  be  the  origin  of  this  curious  privilege,  we  think 
that  few  persons  will  dissent  from  the  views  which  Sir  J.  F.  Stephen  has  thua 
expressed  in  a  note  to  article  30  of  his  Digest  of  Criminal  Law:  "Surely  as 
matters  now  stand  and  have  stood  for  a  great  length  of  time,  married  women 
ought,  as  regards  the  commission  of  crime  to  stand  exactly  on  the  same  foot- 
ing as  other  people.  But  owing  partly  to  the  harshness  of  the  law  in  ancient 
times,  and  partly  to  its  uncertain  and  fragmentary  condition,  it  is  disfigured 
by  a  rule  which  is  tolerable  only  because  it  is  practically  evaded  on  every 
occasion  where  it  ought  to  be  applied." 

ThB   RcLK  A3  TO  THE  WiFE's  LlABILrXT  FOR  CRIMES  CoMMm'ED  IN  HER 

Husband's  Presence  includes  a  number  of  subsidiary  propositions  to  which 
the  several  branches  of  our  discussion  of  the  subject  may  be  conveniently 
referred:  — 

i.  A  Wife  is  not  Liable  /or  Any  Criminal  Act  {except,  as  is  Maintained  6y 
Some  Authorities,  Treason,  Murder,  or  Robbery)  where  the  Act  is  done  under  the 
Actual  Coercion  0/ the  Husbayid.  — It  has  alreaxly  been  stated  that  the  weight 
of  modern  authority  is  opposed  to  the  view  that  there  is  any  exception  to  the 
rule  that  marital  coercion  is  a  good  defense  for  a  married  woman  who  is  ac» 
cased  of  crime:  See  the  note  of  Mr.  Greave's  to  the  last  edition  of  Russell  oa 
Crimes,  25,  cited  at  length  in  Bishop's  Criminal  Law,  sec.  362.  The  con- 
clusions there  reached  are  accepted  as  correct,  both  by  Bishop  (Crimmal 
Law,  sec.  3G2)  and  Wharton  (Criminal  Law,  sec.  76).  It  has,  however,  been 
laid  down  by  many  authorities  that  marital  coercion  is  not  a  defense  to  a 
charge  either  of  murder  or  treason:  Bacon's  Maxims,  57;  1  Hale  P.  C.  45, 
47;  I  Hawk.  P.  C,  c.  1,  sec.  II;  4  Bla.  Com.  29;  and  as  regards  murder, 
the  principal  case  has,  it  seems,  settled  the  law  on  this  basis  in  Alabama. 
In  Arkansas,  the  coercion,  if  shown  to  have  been  actually  exercised,  is  a 
sufficient  defense  for  all  crimes  without  exception.  Blackstone  attempts  to 
justify  this  qualification  of  the  general  rule  by  referring  to  a  supposed  dis- 
tinction between  mala  in  se  and  mala  prohibita;  but  such  a  distinction  is 
■omewhat  too  shadowy  to  form  the  basis  of  a  legal  rule,  and  the  two  most 
eminent  American  commentators  on  criminal  law  refuse  to  accept  it:  Se» 
Bishop's   Criminal   Law,  sec.  35S;   Wliartou'a   Criminal  Law,  MC  7S.     Itt 
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iStnte  V.  KeUif,  74  Iowa,  5S9,  a  case  in  which  a  married  woman  was  in- 
dicted jointly  with  her  husband  for  murder,  and  convicted  of  manslaughter, 
it  was  held  that  the  convictioa  could  not  be  sustained  in  the  absence  of  evi* 
dence  that  she  was  exercising  a  free  volition.  This  opinion,  however,  in  so 
far  as  it  countenances  the  doctrine  that,  in  a  case  of  homicide,  the  mere 
presence  of  the  husband  raises  the  presumption  of  coercion,  is  certainly 
opposed  to  the  current  of  authority:  See  proposition  3  below.  As  regards 
robbery,  the  third  exception  usually  mentioned,  it  seems  to  be  now  gener- 
ally agreed  tiiat  it  falls  under  the  general  rule.  In  Recjina  v.  Cruse,  S  Car.  St 
P.  5H,  a  case  was  cited  in  which  it  had  been  held  that  the  rule  extended  to 
robbery;  and  Re<jhia  v.  Torpey,  12  Cox,  C.  C.  45,  is  to  the  same  effect.  In 
regard  to  all  crimes  of  a  less  serious  nature  than  treason,  murder,  and  rob- 
bery there  is  no  difference  of  opinion,  Tiius  the  conviction  of  a  wife  cannot 
be  sustained,  where  marital  coercion  is  proved,  in  a  case  of  arson:  Davis  v. 
Sidle,  15  Ohio  7'2:  45  Am.  Dec,  559;  or  of  feloniously  wounding  with  intent 
to  disfiL,nire:  Reiji)ia  v.  Smith,  Dears  &  B.  553;  or  of  larceny:  Anon.,  2  East 
P,  C  559;  Commonwealth  v.  Trimmer,  1  Mass,  47G.  See  also,  generally.  Rex 
V.  Stuplrton,  Jebb  C.  C.  93;  Rex  v,  Chadwick,  1  Keb.  585;  Rex  v,  Thomas, 
1  Ld.  Raym.  711;  Rex  v.  Ingram,  1  Salk.  384;  Mulvey  v.  State,  43  Ala.  316; 
34  Am.  Dec,  6S4. 

2.  Coercion  is  Pre.wmed  from  the  Ihtshand's  Presence  in  the  case  of  all 
minor  felonies  and  misileineanors:  Regina  v.  Torpeij,  12  Cox  C.  C.  45.  Thus 
a  conviction  against  a  husband  and  wife  for  jointly  receiving  stolen  goods 
cannot  be  sustained  as  respects  the  wife:  Rex  v.  Hammond,  1  Leach,  499; 
Rex  V.  Mathews,  1  Den.  C.  C,  596;  14  Jur,  513;  and  a  fortiori,  a  wife  can- 
not be  convicted  for  feloniously  receiving  stolen  goods  from  her  husband: 
Regina  v.  Brooks,  14  Eng.  L.  &  Eq.  580;  17  Jur.  400.  So,  also,  wher* 
husband  and  wife  are  jointly  indicted  for  uttering  counterfeit  money,  and 
it  appears  that  the  wife  uttered  it  in  her  husband's  presence,  she  is  enti- 
tled to  an  acquittal:  Regina  v.  Price,  8  Car.  &  P.  19.  The  rule  is  also  ap- 
plicable in  cases  of  larceny:  Rex  v.  Knight,  1  Car.  &  P.  116;  of  assault:  Com- 
momoealth  v,  Eagan,  103  Mass.  71;  State  v.  Williams,  65  N.  C,  398;  of  unlaw- 
ful sales  of  liquor:  Commonwealths.  Burk,  11  Gray,  437;  Commonwealth  v. 
Pratt,  126  Mass.  462;  State  v.  Cleaves,  69  Me.  302;  8  Am,  Rep,  422;  flensly 
V.  Sl'ite,  52  Ala,  10,  The  presumption  was  originally  one  in  favor  of  the 
wife,  but  now  avails  against  the  husband  also:  Commonwealth  v.  Cannon,  97 
Mass.  5t7;  Commonwealth  v.  Hill,  145  Mass,  .307;  Stater.  B'>yle,  13  R.  I.  537; 
Oeuing  v.  State,  I  McCord,  573.  In  some  cases  this  principle  of  marital  re- 
sponsibility has  been  extended  still  further,  and  it  has  been  held  that  it  the 
husband  has  knowledge  of  the  illegal  business  which  is  being  carried  on  by  the 
wife,  and  especially  if  he  lives  in  the  house  in  which  she  conducts  it,  he  will 
be  liable  for  her  acts,  on  the  ground  that,  as  the  iiead  of  the  household,  ha 
was  charged  witli  the  duty  of  controlling  her  actions:  Commonwealth  v.  Car- 
roll, 124  Mass.  30;  Commomoealth  v.  Kennedy,  119  Mass.  211.  Cotnmonwealth 
V.  Hill,  145  Mass.  308,  however,  questioned  the  soundness  of  this  view,  and 
considered  that  the  husband's  whole  conduct,  including  what  he  said  and 
did,  and  also  what  he  could  reasonably  have  done  or  did  not  do,  is  admitted 
as  evidence  only  for  the  purpose  of  proving  or  disproving  his  consent  in  fact 
to  the  acts  of  his  wife.  In  Williamson  v.  State,  16  Ala.  431,  also,  the  tula 
is  laid  down  more  guardedly,  to  the  effect  that  there  must  be  not  merely 
privity,  but  concurrence,  on  the  part  of  the  husband  to  render  hi  in  liable. 
Considering  the  narrow  limits  within  which  the  doctrine  that  a  mere  omis- 
sion to  perforin  a  duty  is  criminal  has  so  far  been  confined  (see  VVhj.rton'» 
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Criminal  Law,  Bee.  130ff),  it  certainly  seems  safer  to  follow  the  authority  of 
the  two  latter  cases.  It  is  the  right  of  the  wife  to  have  the  principles  of  law 
regarding  this  presuraptioa  stated  to  the  jury:  Commomoeallh  v.  Eagan,  103 
Mass.  71;  and  also  to  have  them  pass  upon  the  question  whether  she  coin< 
mitteil  the  crime  of  which  she  is  accused  in  the  presence  or  in  the  absence 
of  her  husband:  Rex  v.  Ai'cher,  1  Moody  C.  C.  143;  Regina  r,  Wardroper,  8 
Cox  C.  C.  28.  The  principle  illustrated  in  the  above  cases  involves  the  cor- 
ollary that  in  joint  proceedings  against  a  husband  and  wife,  the  wife  can- 
not be  convicted  unless  the  husband  is  also:  Rather  v.  State,  1  Port.  132.  la 
Regina  v.  Laugher,  2  Car.  &  K.  225,  the  analogies  of  the  doctrine  of  marital 
coercion  were  applied  to  a  case  where  stolen  goods  were  found  in  a  man's 
house,  and  liis  wife,  in  his  presence,  made  a  statement  exonerating  him  and 
criminating  herself,  and  the  court,  without  expressly  deciding  the  point,  ex* 
pressed  the  belief  that  the  statement  was  not  admissible. 

S.  The  Presumption  of  Marital  Coercion  does  not  Arise  in  the  Case,  of  Graver 
Felonies.  — The  offenses  to  which  this  proposition  is  generally  said  to  be  ap- 
plicable, are  treason,  murder,  and  robbery:  Regina  v.  Manning,  2  Car.  & 
K.  903;  Miller  v.  Stnte,  25  Wis.  384;  Bishop's  Criminal  Law,  sec.  363;  but  the 
last-named  authority  expresses  a  doubt  whether  the  list  should  not  be  ex- 
tended, citing  Regina  v.  Crw^e,  2  Moodv,  53;  8  Car.  &  P.  541;  Rex  v.  Staple- 
ton,  Jebb  C.  C.  93;  Rex  v.  Knight,  1  Car.  &  P.  116;  ''ommonwealth  v.  Neal, 
10  Mass.  152;  6  Am.  Dec.  105;  Regina  v.  Manning,  2  Car.  &  K.  887,  903. 
In  some  states  the  presumption  of  coercion  has  been  abolished  by  statute; 
e.  g.  in  New  York  (Penal  Code,  sec.  24),  and  Arkansas:  See  Freel  v.  State, 
21  Ark.  212;  Edwards  v.  State,  27  Ark.  49.*^;  while  in  some  others  married 
women  are  declared  incapable  of  committing  crimes,  except  felonies,  when 
acting  under  the  "threats,  command,  or  coercion  of  their  husbands": 
Penal  Code  of  California,  subd.  7,  ses.  2G. 

4.  Nor  in  Cases  where  the  Wife  is  Inlictcd for  Keeping  a  Disrrderly  Home. 
Blackstone  thus  accounts  for  the  exception  to  the  rule:  "Tliis  is  au  offense 
touching  the  domestic  economy  or  govermuent  of  the  house,  in  wiiich  the 
wife  has  a  principal  share,  and  is  also  such  au  offense  as  the  law  presumes  to 
be  generally  conducted  by  the  intrigues  of  the  sex."  The  rationale  of  the 
doctrine  may  possibly  be  that  owiu'^  to  the  peculiar  character  of  tlie  crime, 
it  has  been  considered  that  there  was  a  greater  probability  that  the  wife,  ia 
committing  it,  exercised  a  free  volition  tlian  that  she  was  acting  under  her 
husband's  control,  and  that  the  law  has  converted  this  preponderance  of 
probability  into  a  presumption  against  the  wife.  In  this  class  of  cases,  ao- 
cordingly,  it  is  well  settleil  that  the  wife  must  prove  that  she  was  actually 
coerced  by  her  husi)and  in  order  to  escape  punishment:  Rex  v.  Dixon,  10 
Mod.  335;  Regina  V.  Wdliams,  10  Mo.l.  63;  State  v.  Bentz,  11  Mo.  27.  The 
mere  fact  of  her  husband's  residing  in  the  house  and  taking  part  in  the  busi- 
ness will  not  excuse  her:  Commonwealth  v.  Cheney,  114  Mass.  '-'81.  Of  course, 
if  the  evidence  shows  tliat  she  was  acting  of  her  own  free  will,  without  any 
coercion  by  her  husband,  slie  may,  as  in  the  case  of  any  other  crime,  be  con* 
victed:  Commonwealth  v.  JJopIans,  133  Mass  3S1;  43  Am.  Rep.  527.  Never- 
theless, if  the  husband  lives  in  a  house  whieli  his  wife  keeps  as  a  brothel  and 
exercises  acts  of  control  over  it,  the  fact  tliat  it  is  owned  by  his  wife,  and 
that  she  also  lives  there,  and  receives  all  tlie  profits,  is  no  defense  to  an 
indictment  against  him:  Commomoealth  v.    Wood,  97  Mass.  225. 

5.  Tilt  Presumption  of  Marital  Coercion  is  Merely  Prima  Facie  and  May  b4 
Rebutted:  See  Rex  v.  Torpey,  12  Cox  C.  C.  45;  Re.c  v.  Hughes,  2  Lew.  C.  C. 
229;  State  v.  Ma  Foo,  110  Mo.  7;  33  Am.  St.  Rep.  pofi';  SUUe  v.  Parkeraop 
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1  Strob.  1 69;  State  v.  CltavfS,  69  Me.  302;  8  Am.  Rep.  422;  Slate  v.  Williams^ 
€5  N.  C.  398;  Uhl  v.  Comrnontoeath,  6  Gratt.  706;  Wharton's  Criminal  Law, 
sec.  79;  Bishop's  Criminal  Law,  sea  362;  and  the  cases  cited  in  the  follow* 
ing  section. 

6.  A  Married  Woman  who  A  cis  Independently  in  the  Commiasion  of  a  Crime  May 
he  Convicted  as  if  She  Were  a  Feme  Sole. — The  fact  that  the  wife  is  an  independ- 
ent agent  may  be  established  in  various  ways.  Thus  the  evidence  may  show 
that  she  acted  voluntarily  and  without  constraint,  even  though  her  husband 
was  present:  State  v.  Williamit,  65  N.  C.  39S;  Rex  v.  Dicks,  1  Russ.  C.  &  M. 
16  (where  a  married  woman  who  procured  administration  by  falsely  swear* 
ing  herself  to  be  next  of  kin  was  convicted  of  perjury,  though  her  husband 
was  present  when  she  took  the  oath):  Uhl  v.  Commonwealth,  6  Gratt.  706; 
Goldstein  v.  Peojile,  82  N.  Y.  231;  Seiler  v.  People,  77  N.  Y.  411;  State  v. 
Nelson,  29  Me.  329;  Wagenerv.  Bill,  19  Barb.  321;  United  States  v.  Terry,  42 
Fed.  Rep.  317:  Reijinav.  Colien,  11  Cox  C.  C  99;  Reyinav.  Robson,  9 Cox  C.  C. 
29.  A  fortiori  will  the  wife  be  held  liable  if  she  is  proved  to  have  been  an 
active  participant  in  the  offense,  as  where  she  choked  a  man  and  told  him  to 
keep  still  while  her  husband  picked  his  pocket:  People  v,  Wright,  38  Mich. 
744;  31  Am.  Rep.  331;  or  where  she  is  one  of  the  originators  of  the  crime: 
People  V.  Ryland,  97  N.  Y.  126;  or  has  incited  her  husband  to  coiuniit  the 
crime:  Seiner  v.  People,  77  N.  Y.  411.  But  the  mere  fact  that  the  wife  has 
been  the  more  active  participant  in  the  crime  is  not  conclusive  proof  of  her 
guilt,  since  that  greater  activity  may  have  been  due  to  actual  coercion:  State 
v.  Houston,  29  S.  C.  108.  Independent  action  on  her  part  may  also  be  shown 
by  evidence  that  her  husband  was  not  actually  or  constructively  present  at 
the  time  the  crime  was  committed  by  her,  there  being  no  legal  presumption 
under  such  circumstances  that  she  is  acting  under  his  coercion  or  control: 
Commonwealth  v.  Butler,  1  Allen,  4;  Commonwcaltlt  v.  Murphy,  2  Gray,  513; 
Rex  V.  Morris,  Russ.  &  R.  C.  C.  270;  Rex  v.  John,  13  Cox  0.  C.  100; 
Regina  v.  Robson,  9  Cox  C.  C.  29.  Nor  will  the  fact  that  she  has  commit- 
ted the  crime  by  lier  husband's  command  or  procurement  excuse  her,  if  ho 
was  absent:  Commonwealth  v.  Butler,  1  Allen,  4;  Commonwealth  v.  Murphy, 

2  Gray,  513;  Commonwealth  v.  Gannon,  97  Mass.  547;  Seiler  v.  People,  77  N.  Y. 
411;  State  v.  Potter,  42  Vt.  495;  Anon,  2  P.  C.  559;  Hughes's  Case,  2  Lew.  C.  C. 
231;  Rex  v.  Morris,  Russ.  &  R.  C.  C.  270.  This  principle  is  well  illustrated 
in  tlie  case  last  cited.  A  wife  by  her  husband's  order  and  procuration,  but 
in  his  absence,  knowingly  uttered  a  forgeel  paper  and  certificate  for  the  pay- 
ment of  prize  money,  and  it  was  held  that  the  presumption  at  the  time  of 
ottering  did  not  arise,  since  the  husband  was  absent,  and  that  the  wife  might 
therefore  be  convicted  of  the  uttering,  and  her  husband  of  the  procuring. 
In  this  country  the  presence  or  absence  of  the  husband  has  most  frequently 
been  applied  as  a  test  of  the  wife's  liability  in  the  cases  relating  to  the  illegal 
sale  of  intoxicating  liquors.  The  rule  is  clearly  established  that,  if  she  makes 
fluch  sales  in  her  husband's  absence,  she  may  be  convicted:  Commonroealth  v. 
Butler,  1  Allen,  4;  Commonwealth  v.  Murphy,  2  Gray,  513;  Commonwealth 
V.  Gannon,  97  Mass.  547;  Commonwealth  v.  Roberts,  132  Mass.  267;  State  v. 
Potter,  42  Vt.  495;  State  v.  Haines,  35  N.  H.  207;  Penny  backer  v.  State,  2 
Blackf.  484.  The  mere  fact  that  the  husband  provided  the  liquor  which  was 
aold  by  the  wife  is  no  defense:  Commonwealth  v.  Welch,  97  Mass.  593.  Nor 
can  she  excuse  herself  by  showing  that  the  sale  waa  in  pursuance  of  a  con- 
tract made  by  her  husband:  Commonwealth  v.  Whalen,  16  Gray,  25;  or  that  th« 
building  in  which  the  sale  was  made  is  kept  as  an  inn  by  him  and  used  for 
illegal  sales:  Commonwealth  v.  Tryon,  99  Mass.  442.     The  rale  is  of  courss 
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applicable  still  more  strongly  where  the  wife  {« living  apart  from  ber  ho»« 
Wnd:  Stdif  V.  Collins,  1  McCord,  355;  or,  where  the  sale  is  made  not  only  in 
his  absence,  but  contrary  to  his  orders:  State  v.  Baker,  71  Mo.  475.  In  Regina 
V.  Dring,  7  Cox  C.  0.  382,  husband  and  wife  were  jointly  convicted  for  re- 
ceiving stolen  goods,  knowing  them  to  have  been  stolen.  The  jury  fonnd 
them  both  guilty,  and  that  the  wife  received  the  goods  without  the  knowl- 
edge or  control  of  her  hnsband,  and  that  he  afterwards  adopted  his  wife's 
receipt.  It  was  held  that  the  conviction  of  the  husband  could -not  be  bus* 
tained.  In  all  cases  where  a  feme  covert  is  liable  in  the  same  manner  as  if 
4ole,  it  is  not  necessary  to  allege  in  the  indictment  that  she  did  not  act  under 
the  control  or  coercion  of  the  husband.  Such  a  fact  is  matter  of  defense: 
State  V.  Nelson,  29  Me.  329. 

7.  The  Presence  of  the  Husband  which  Will  Excuse  the  Wife  Need  Not  be  Act- 
ual. —  This  proposition  is  supported  by  numerous  cases,  but  no  very  definite 
principle  can  be  extracted  from  the  decisions  to  serve  as  a  test  for  determining 
whether  there  is  a  sufficient  constructive  presence  of  the  husband  to  justify 
the  inference  that  the  wife  was  acting  under  his  control.  It  is  well  estab* 
lished  that  the  hnsband  need  not  be  literally  in  the  wife's  sight  or  in  the 
same  room:  Commonwealth  v.  Flaherty,  140  Mass.  454;  Commonwealth  v. 
Burk,  1 1  Gray,  437.  In  one  case  the  presumption  of  coercion  is  said  to  be 
raised  by  evidence  that  the  husband  was  on  the  premises:  Commonwealth  v. 
Welch,  97  Mass.  593;  and  this  ruling  was  followed  in  Commonwealth  v.  Mun- 
sey,  112  Mass.  287,  in  which,  the  husband  being  shown  to  have  been  in  the 
barn,  it  was  held  that  the  trial  court  erred  in  refusing  to  instruct  the  jury 
that  thero  was  nothing  in  the  relative  situation  of  the  house  and  burn  which 
would  prevent  the  defendant  from  being  deemed  as  a  matter  of  law  under 
the  husband's  influence.  So  ako  the  evidence  in  Tabler  v.  State,  34  Ohio  St. 
127,  showed  that  the  husband  wa3  about  the  house,  but  not  in  the  room 
where  the  criminal  act  of  the  wife  was  committed,  and  these  facts  were  said 
to  raise  a  iprima  facie,  presumption  of  coercion;  nor  will  a  momentary  ab- 
BLiice  from  tiie  room  or  a  momentary  turning  of  the  back  rebut  the  presump- 
tion of  the  husband's  influence:  Commonwealth  v.  Welch,  97  Mass.  593.  The 
inference  of  constructive  presence  in  Connolly's  Case,  2  Lew.  0.  C.  229,  where 
it  appeared  that  a  wife  went  from  house  to  house  uttering  base  coin,  her 
husband  aecompanyino  her  but  remaining  outside,  was  an  extreme  but  logi- 
cal application  of  the  doctrine,  though  it  probably  may  also  be  taken  as  an 
inilication  that  the  courts  are  rather  disposed  to  stretch  that  doctrine  in  the 
M  ife's  favor,  where  the  circumstances  show  that  the  husband  participated  in 
tlie  offense:  Compare  the  remarks  of  the  court  in  the  case  next  cited.  It 
iias  been  heUl,  on  the  other  hand,  that  the  mere  proximity  of  a  husband  not 
actually  present  will  not,  at  least  in  the  case  of  a  minor  offense,  raise  in  her 
favor  the  presumption  that  she  was  acting  under  his  coercion:  State  t.  Shee, 
13  R,.  I.  535,  where  the  facts  proved  were  practically  identical  with  those  in 
Commonwealth  v,  Welch,  97  Mass.  593,  and  Commonwealth  v.  Munsey,  112 
Mass.  287.  These  decisions  appear  to  be  irreconcilable  with  each  other.  On 
the  whole  the  ruling  of  the  Rhode  Island  court  seems  to  state  the  preferable 
<loctrine.  The  wife's  privilege  rests  on  such  artificial  grounds  that  it  seems 
undesirable  to  extend  it  in  any  direction.  In  a  later  Massachusetts  case,  it 
was  held,  that  where  the  husband  was  in  an  adjoining  room  "sick  upon  a 
bed,  and  the  door  between  the  room  and  the  shop  "  (where  an  illegal  sale  of 
liquors  was  made)  **  was  open,"  there  was  no  "conclusive  presumption  "  of 
marital  coercion:  Commonwealths.  Oormley,  133  Mass.  580.  The  expression, 
"conclusive  presumption,"  was  used  in  reference  to  the  request  by  the  do« 
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fenJant  for  an  instruction  to  the  effect  that  under  the  facts  shown  she  couM 
not  as  a  matter  of  law  be  held  liable,  and  it  was  not  intended  to  draw  any 
distinction  between  conclusive  and  rebuttable  presumptions  in  connecuou 
with  this  class  of  cases.  In  fact,  no  such  distinction  could  be  drawn,  as  no 
principle  is  better  settled  than  that  the  presumption  of  marital  coercion  is 
in  all  cases  rebuttable:  Bishop's  Criminal  Law,  sec.  3G2;  see  also  proposi- 
tion 4,  p.  93.  It  may  be  inferred,  therefore,  that  the  court  in  this  case 
intended  merely  to  adiiere  to  the  doctrine  announced  in  the  former  cases, 
that  the  proximity  of  a  husband  not  actually  present  raised  a  presumption 
of  coercion,  but  that  the  wife  might  be  convicted  under  evidence  showing 
the  non-existence  of  such  coercion.  As  the  question  under  the  rulings  of  th» 
courts  both  of  Massachusetts  and  Rhode  Island,  is  eventually  one  for  the  jury, 
the  difiference  in  their  views  is  perhaps  not  of  much  practical  importance. 

EFFEcr  o?  THR  MARRIED  Womun's  Acts.  — The  greater  independence 
which  married  women  possess  under  the  legislation  ot  the  present  century  has 
naturally  suggested  the  inquiry  whether  their  criminal  liability  has  been 
changed  thereby.  The  subject  has  been  considered  chiefly  in  connection  with 
cases  of  illegal  sales  of  liquor,  and  apparently  in  the  state  of  Massachusetts 
only.  So  long  ago  as  1858  it  was  doubtetl  how  far  the  usages  of  society  or  th» 
new  relations  ol  the  husband  and  wife  may  have  qualilied  or  reversed  the 
presumption  of  the  common  law  as  to  tlie  non-liability  of  the  wife  for  crimes 
committed  in  her  husband's  presence,  but  the  question  thus  suggested  was 
not  discussed,  the  court  merely  remarking  that  it  was  a  matter  for  the  legis- 
lature  to  settle:  Commonwealth  v.  Biirk,  11  Gray,  437.  In  later  cases,  how- 
ever, the  judges  have  spoken  more  decidedly,  and  the  rule  is  now  established 
that  the  married  women's  acts  have  in  nowise  changed  or  modified  the 
rules  of  evidence  or  the  legal  presumptions  applicable  to  married  women  or 
their  acts  in  criminal  proceedings:  Commonweali/i  v.  Wood,  97  Mass.  225; 
Gommon  wealth  v,  Oannm.  97  Mass.  547;  Oommonoe  ilth  v.  Fe''neij,  13  Allen, 
560.  The  husband  is  still  assumed  to  have  the  legal  control  of  the  domicile, 
and  to  be  able  thereiore  to  prevent  his  wife  from  making  an  illegal  use  of 
it:  Commonwealth  v.  Carroll,  124  Mass.  30;  Commonwealth  v.  Kennedy,  119 
Mass.  211;  and  the  rule  is  the  same  even  if  such  illegal  use  consists  in  the 
keeping  of  a  brothel:  Commonwealth  v.  Wood,  97  Mass.  225;  Commonwealth 
V.  Hill,  145  Mass.  307.  As  illustrating  this  subject,  it  may  be  mentioned 
that  in  Pennsylvania  it  is  held  that  the  liability  of  the  husband  for  the  wife's 
torts  is  the  same  after  as  before  the  passage  of  the  married  women's  acts: 
Quick  V.  Miller,  103  Pa.  St.  67.  In  the  recent  case  of  Commonwealth  v.  Hill, 
145  Mass.  307,  Justice  F'ield  remarked  that  "the  presumption  against  the 
husband  that  acts  done  by  the  wife  in  his  immediate  presence  are  done  by 
his  command  or  authority,  has  perhaps  lost  something  of  its  force  in  modern 
times  in  con-<equence  of  the  rights  given  to  married  women  by  statute,  and 
the  diminished  power  of  control  which  by  law  and  usage  husbands  now  have 
over  the  person  and  property  of  their  wives."  The  net  result  of  these  acts, 
accordingly,  seems  to  be  that  the  judges  will  be  somewhat  inclined  to  treat 
them  as  a  sort  of  imperfect  le<:islative  recognition  of  the  fact  that  the  pre- 
sumption of  marital  coercion  has  no  adequate  foundation  as  society  is  now 
constituted,  and  probably  to  carry  still  further  tlie  practice  of  evading  the 
rule,  winch  Sir  J.  F.  Stephen,  in  the  passage  quoted  above,  very  truly 
states  to  be  the  only  reason  why  the  existence  of  the  rule  is  tolerated.  Such 
a  state  of  things  is,  it  must  be  admitted,  eminently  unsatisfactory,  and  the 
matter  seems  to  call  very  urgently  for  that  legislative  iaterlerence  by  which 
Alone  it  can  now  be  adjusted  on  a  rational  basis. 


Nov.  1891.]    Goldsmith  v.  Eichold  Bros,  and  Weiss.        97 


Goldsmith  v.  Eiohold  Brothers  and  Wbiss. 

[94  Alabau A,  116.] 

Pabtnerstiip  Defined.  — A  partnership  is  a  contract  of  two  or  more  com* 
petetit  persons  to  place  their  money,  eflTects,  labor,  and  skill,  or  some  •( 
them,  in  lawful  commerce  or  business,  and  to  divide  the  proiit  and  bear 
the  lo38  in  certain  proportions. 

pABTNERsnip  —  Fiduciary  Relations  bbtwkbn  Partners  —  Rights  Abis* 
INQ  FROM.  —  A  partnership  is  a  relation  of  trust,  and  each  partner  has 
the  right  to  have  this  trust  worked  out:  1.  By  having  the  partnership 
debts  paid  with  partnership  effects,  and;  2.  By  having  the  surplus  re* 
maining  after  paying  the  partnership  set  apart  for  distribution  among 
the  several  partners. 

PiiBTNERSHip  Assets  —  Application  of.  — When  courts  are  called  upon  to 
wind  up  the  afifairs  of  a  partnership,  dissolved  by  death,  respect  will  al- 
ways be  had  to  the  fiduciary  relations  between  the  partners,  and,  in  the 
absence  of  special  circumstances  to  vary  the  rule,  the  partnership  ef- 
fects  will  be  primarily  applied  to  partnership  debts.  The  insolvency  of 
a  deceased  member  is  not  a  ground  for  varying  this  rule. 

Th«  Application  of  Partnership  Assets  to  the  Payment  of  Partneb- 
8HIP  Debts,  after  the  firm  has  been  dissolved  by  the  death  of  one  of  its 
members,  is  made  not  because  of  any  lien  or  right  which  the  creditom 
of  the  firm  can  assert,  but  because  it  is  the  debtor's  right  to  have  th« 
assets  so  applied, 

Faetnersiiip  Credhors  —  When  Estopped  to  Have  the  Firm  Assbtb 
Applii:d  to  the  Firm  Debts.  — The  benefit  of  the  rule  requiring  the 
application  of  the  partnership  assets  to  partnership  debts  accrues  to  Vltm 
firm  creditors,  but,  as  such  preferred  payment  is  the  result  of  the  oo- 
partner's  lien,  and  not  of  the  creditors',  it  follows  that,  if  the  partner 
has  done  any  act  by  which  he  surrenders  his  lien  or  estops  himself  from 
asserting  it,  the  creditor  is  equally  estopped. 

Waiveb  of  Partner's  Right  to  have  Firm  Assets  Applied  to  Fibm 
Debts.  — The  right  of  a  partner  to  have  the  partnersliip  assets  applied 
to  Ihe  payment  of  partnership  debts  is  not  surrendered  nor  waived 
by  a  will  in  which  he  bequeaths  all  his  estate  aud  effects  to  the  other 
member  of  the  firm. 

Pabtnersuip  —  Creihtor's  Suit  against  Survivor  —  Election  ok  Rem* 
EDiES.  — A  partnership  creditor  who  sues  and  obtains  judgment  against 
the  surviving  member  of  a  firm  as  an  individual  is  not  to  be  regarded  as 
having  elected  to  treat  his  claim  as  an  individual  demand,  and  as  being 
thereby  debarred  from  asserting  it  afterwards  to  be  a  partnership  debt; 
nor  are  his  rights  affected  by  the  circumstance  that  he  has  joined  a  de- 
mand for  an  individual  debt  of  the  surviving  partner  in  the  same  suit. 

Limitations  of  Actions  by  CREorroRS  against  Surviving  Members  ow 
Partneh.ship.  — The  surviving  member  of  a  partnership  who  is  also  the 
executor  of  a  deceased  member  represents  antagonistic  interests  in  a  suit 
for  an  accounting  and  a  settlement  of  the  affairs  of  the  partnership,  and 
an  administrator  ad  litem  must  be  appointed  whether  he  bringn  such  suit 
as  survivor  or  as  executor.  Hence  the  time  for  bringing  such  a  suit  is 
regulated  by  a  provision  in  a  statute  of  limitations  which  declares  that 
"The  six  montlis  during  which  an  executor  or  administrator  is  exempt 
from  suit,  after  the  grant  of  letters,  is  not  to  be  taken  as  any  part  of 
Am.  St.  Rep.,  Vol.  XXXIII.—  7 
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the  time  limited  for  the  commencement  of  an  action  against  him";  anA 
as  the  right  of  a  firm  creditor  to  bring  suit  to  have  the  partnership  a^ 
Bets  marslialed  is  neither  greater  nor  less  than  the  right  of  the  survlTing 
partner  or  the  personal  representative  of  the  deceased  partner  to  compel 
an  accounting,  it  follows  that  the  statute  does  not  begin  to  run  against 
the  creditor  until  the  expiration  of  six  months  after  the  death  of  the 
deceased  partner. 

Wm.  E.  Richardson  and  Henry  Chaeherlain,  for  the  appellant. 

Pillans,  Torrey,  and  Hanaw,  for  the  respondent. 

Stone,  C.  J.  In  the  authorized  American  edition  of  Lind- 
ley  on  Partnership,  vol.  1,  p.  2,  are  many  definitions  of  the 
term  "partnership."  Perhaps  none  of  them  will  be  found  more 
precisel}'  and  comprehensively  accurate  than  that  of  Chan- 
cellor Kent:  "  A  contract  of  two  or  more  competent  persons  to 
place  their  money,  effects,  labor,  and  skill,  or  some  or  all  of 
them,  in  lawful  commerce  or  business,  and  to  divide  the  profit 
and  bear  the  loss  in  certain  proportions  ":  3  Kent's  Com.  23. 
To  constitute  the  relation  inter  sese,  the  contract  must  extend 
beyond  a  common  agreement  to  share  in  the  profits.  It  must 
equally  bind  the  parties  to  bear  the  burden  of  the  losses:  ATo 
Creary  v.  Slaughter,  58  Ala.  230;  Couch  v.  Woodruff,  63  Ala. 
466;  Mayrant  v.  Marston,  67  Ala.  453. 

Partnership  is  not  necessarily  an  entire  merger  of  the  indi- 
vidual, his  labor,  energy,  or  estate  in  the  firm.  The  extent  of 
the  merger  is  determined  by  the  agreement  entered  into,  and 
the  purpose  the  partners  have  in  view.  Anything  left  out  of  the 
partnership  agreement  and  its  views,  whether  it  be  money, 
property,  labor,  or  skill,  pertains  to  the  individual  in  a§  abso- 
lute right,  as  if  there  had  been  no  contract  of  partnership. 
The  merger  of  the  individual  into  the  firm  or  company  ex- 
tends to  and  includes  everything  embraced,  expressly  or  im- 
pliedly, in  the  terms  of  the  agreement,  and  to  that  extent 
changes  the  character  of  his  ownership.  The  individual  parts 
with  the  separate  right  and  power  to  manage,  direct,  and  con- 
trol that  of  which,  before  that  time,  he  had  been  supreme 
arbiter.  His  dominion  was  an  integer.  It  becomes  a  frac- 
tion. He  surrenders  to  the  partnership  an  interest  in  his 
property,  labor,  skill,  energy,  one  or  more,  as  the  agreement 
may  bind  him  by  express  or  implied  stipulations,  in  consid- 
eration of  a  corresponding  surrender,  to  like  extent  and  for 
like  purposes,  by  his  copartners.  The  agreement  consani- 
mated,  each  partner  becomes  seised  and  rightfully  possessed 
of  the  same  interest  in  and  power  over  whatever  has  been 
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contributed  to  the  firm  by  his  copartners,  as  he  retains  ia 
that  contributed  by  himself.     This,  and  no  more. 

These  properties  of  partnership  render  it  eminently  a  rela- 
tion of  trust.  All  its  effects  are  held  in  trust,  and  each  part- 
ner is,  in  one  sense,  a  trustee;  a  trustee  for  the  newly  created 
entity,  the  partnership,  and  for  each  member  of  the  firm,  who 
thus  becomes  a  beneficiary  under  the  trust.  He  is  more;  he 
is  a  trustee,  and  a  cestui  que  trust.  A  trustee,  so  far  as  his 
own  duties  bind  him;  a  cestui  que  trust,  so  far  as  duties  rest 
on  his  copartners.  And  it  is  sometimes  said  that  each  part- 
ner is  both  a  principal  and  an  agent;  a  principal  to  the  ex- 
tent he  represents  his  own  interest,  but  an  agent  only  so  far 
as  he  represents  his  copartners. 

The  first  duty  devolved  by  this  trust  on  each  of  the  part- 
ners is  to  apply  the  partnership  effects  to  the  payment  of  the 
debts  of  the  partnership,  and  not  to  pervert  them  to  individ- 
ual uses  or  wants,  without  the  consent  of  the  copartners.  Any 
attempt  to  so  pervert  them,  whether  by  private  arrangement 
or  under  judicial  proceedings,  can  be  intercepted  by  the  non- 
consenting  partners.  This,  on  the  plain  principle  that,  being 
beneficiaries  under  the  trust,  they  have  a  clear  right  to  pre- 
vent its  breach. 

The  trust  goes  farther.  After  discharging  all  the  partner- 
ship liabilities,  the  residuum  is  still  held  in  trust  for  partition 
or  distribution  among  the  several  partners,  according  to  their 
several  interests;  and  the  same  rights  and  remedies  exist  to 
preserve,  protect,  and  secure  the  proper  administration  of  the 
trust  fund  to  this  end,  as  are  given  in  enforcing  the  payment 
of  debts. 

In  administering  the  two  remedies  noted  above,  the  court 
simply  enforces  a  trust  against  property  held  in  trust,  and  at 
the  suit  of  one  in  whose  favor  the  trust  is  declared  to  exist. 
It  is  only  carrying  out  the  intention  which  influenced  the  for- 
mation of  the  partnership.  Each  partner  has  the  right  to 
have  the  partnership  debts  paid  with  partnership  effects,  so 
as  to  relieve  his  individual  property  of  the  burden;  and  each 
partner  has  a  clear  right  to  his  share  of  any  surplus  that  may 
be  left  after  paying  the  partnership  debts.  All  men  will  as- 
sent to  the  soundness  and  justice  of  the  principles  stated 
above. 

Partnerships  are  dissolved  in  various  ways.  Sometimes  by 
voluntary  agreement,  and  sometimes  by  a  sale  from  one  or 
more  partners  to  others,  or  by  a  sale  to  strangers.     In  cases 
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falling  under  either  of  tliese  classes,  there  is  generally  no 
trust  relation  preserved,  unless  it  is  provided  for  in  the  terms 
of  the  dissolution  or  sale.  The  wants  of  this  case  do  not  re- 
quire us  to  discuss  this  question. 

Dissolution  takes  place  also  by  the  death  of  a  member,  and 
by  bankruptcy  or  insolvency.  In  cases  falling  within  either 
of  these  classes,  the  affairs  of  the  partnership  are  frequently 
wound  up,  and  the  effects  and  estates  administered  in  courts 
of  justice.  Courts  always  have  respect  to  the  fiduciary  rights 
and  duties  which  subsist  between  partners,  and  in  the  absence 
of  special  circumstances  to  vary  the  rule,  will  apply  partner- 
ship effects  primarily  to  partnership  debts.  This  because  of 
the  trust  which  subsisted  between  the  parties.  Hence  if  the 
death  of  a  member  cause  the  dissolution,  the  representative 
or  succession  to  his  estate  has  tiie  clear  right  to  have  the  part- 
nership effects  applied  to  the  payment  of  partnership  debts, 
in  preference  to  the  debts  of  the  survivor,  and  in  like  prefer- 
ence of  any  right  he  may  assert  to  re-embark  them  in  trade; 
and  the  insolvency  of  the  deceased  member  does  not  vary  the 
question.  In  the  administration  and  settlement  of  a  firm 
thus  dissolved,  the  court  will  enforce  the  trust  in  favor  of  the 
deceased  or  bankrupt  member's  estate,  and  apply  the  assets 
first  to  the  payment  of  the  partnership  debts,  but  not  because 
of  any  lien  or  right  the  creditor  or  creditors  can  assert.  They 
have  no  such  lien  or  right.  It  is  their  debtor's  right  to  have 
the  assets  tims  applied;  and  in  enforcing  that  clear  right,  the 
benefit  and  preference  accrue  to  the  partnership  creditor.  It 
is  thus  that  the  court  of  equity,  by  a  process  of  its  own,  works 
out  the  partnership  debtor's  quasi  lien  in  the  prior  payment 
of  the  partnership  creditor's  demand,  while  he  himself  has  no 
lien,  and  can  assert  no  claim  to  be  a  beneficiary  under  the 
trust. 

The  preferred  payment  being  the  result  of  the  copartner's 
lien,  and  not  of  the  creditor's,  it  follows  that  if  the  partner 
has  done  any  act  by  which  he  surrenders  his  lien,  or  estops 
himself  from  asserting  it,  the  creditor  is  equally  barred  or 
estopped.  His  quasi  lien  being  at  best  only  the  resultant  of 
his  debtor's  lien,  of  course  it  cannot  exist  after  the  debtor  has 
ceased  to  have  any  lien  from  which  it  could  result.  This 
is  axiomatic. 

The  questions  we  have  been  considering  have  been  oftea 
and  learnedly  discussed  by  courts  and  by  text-writers.  Pos« 
•ibly  no  clearer  enunciation  of  the  principles  can  be  found 
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tlitm  is  shown  in  the  opinion  of  Justice  Matthews  in  Fitz- 
2)atrick  v.  Flanivigan^  106  U.  S.  648.  We  cite  many  authori- 
ties bearing  on  the  question,  without  attempting  to  collate  or 
chissify  them:  Pierce  v.  Pass,  1  Port.  232;  Reese  v.  Brad- 
ford, 13  Ala.  837;  Burwell  v.  Springfield,  15  Ala.  273;  Hal- 
i^tead  V.  Shepard,  23  Ala.  558;  Lang  v.  Waring,  25  Ala.  625; 
CO  Am.  Dec.  533;  Offutt  v.  Scott,  47  Ala.  104;  Little  v.  Snede- 
cor,  52  Ala.  167;  Levy  v.  Williams,  79  Ala.  171;  Evans  v. 
Winston,  74  Ala.  349;  Espy  v.  Comer,  76  Ala.  501;  Espy  v. 
Comer,  80  Ala.  333;  Fancher  v.  Bibb  Furnace  Co.,  80  Ala. 
481;  Cannon  v.  Lindsey,  85  Ala.  198;  7  Am.  St.  Rep.  38; 
Story  on  Partnership,  sees.  97,  326,  360;  Parsons  on  Part- 
nership, *113;  Lindley  on  Partnershi[),  *334,  *351  et  seq., 
548  et  seq.;  Rogers  v.  Batchelor,  12  Pet.  221;  Case  v.  Beau- 
regard,  99  U.  S.  119;  Wilson  v.  Soper,  13  B.  ]\ron.  411;  56 
Ayi.  Dec.  573,  and  note;  Rfenagh  v.  Whitwdl,  52  N.  Y.  146; 
Am.  Rep.  683;  Schmidlapp  v.  Currie,  55  INIiss.  597;  30 
^ni.  Rep.  530,  and  note;  Dob  v.  Halsey,  16  Johns,  34;  8  Am. 
f)ec.  293;  Crdin  v.  Cadwell,  5  Cow.  489;  Evernghivi  v.  Ens- 
p:orth,  7  Wend.  326;  Hutchinson  v.  Smith,  7  Paige,  26;  Na- 
*ilnnal  Bank  v.  Sprague,  20  N.  J.  Eq.  13;  Farley  v.  Moog,  79 
Ala.  148;  58  Am.  Rep.  585. 

The  firm  of  A.  and  B.  Moog  was  composed  of  Abraham  Moog 
and  Bernard  Moog.  Tliey  were  engaged  in  a  mercantile  busi- 
ness. They  incurred  a  debt  to  Meyer  I.  Goldsmith,  January 
12,  1884,  of  twelve  thousand  five  hundred  dollars.  Abraham 
Moog  died  February  23,  1884,  leaving  a  will,  which,  after  his 
death,  was  probated  and  established.  Bernard  Moog  was 
named  executor  in  the  will,  and  relieved  of  the  duty  of  giving 
bond  as  such.  He  qualified  soon  after  his  brother's  death. 
The  will  contains  this  clause:  "After  paymetU  of  all  my 
debts  as  above  provided,  I  give  and  devise  to  my  brother, 
Bernard  Moog,  all  my  property  of  every  kind  and  descrip- 
tion, real  or  personal  and  mixed,"  etc.,  "to  have  and  to  hold 
to  him  and  his  heirs,  in  fee-simple  forever."  The  will  con- 
tains no  authority  or  power  to  continue  the  mercantile  busi- 
ness after  the  death  of  Abraham  Moog. 

Berniud  Moog  did  continue  the  business,  employing  therein 
the  assets  of  the  late  firm  of  A.  and  B.  Moog,  until  his  busi- 
ness was  broken  up  by  attachments  issued  and  levied  Janu- 
ary 12,  1885.  In  the  meantime,  on  July  1,  1884,  ho  incurred 
an  additional  debt  to  Meyer  I.  Goldsmith  of  six  thousand 
dollars. 
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Abraham  and  Bernard  Moog  owned  a  valuable  real  estate 
which  they  used  in  connection  with  their  business.  The  titles 
were  made  to  Abraham  Moog  and  Bernard  Moog,  their  heirs 
and  assigns,  without  any  reference  to  their  partnership  name. 
In  September,  1884,  B.  Moog  executed  twenty  notes,  payable 
to  his  own  order  at  the  Savings  Bank  of  Mobile,  each  for  the 
sum  of  $1,250,  the  first  due  October  25,  1884,  and  the  others 
in  regular  order  at  intervals  of  ten  days,  the  last  being  due 
May  4,  1885.  Contemporaneously  with  these  notes  he  exe- 
cuted a  deed  of  trust  conveying  said  real  property  to  a  trustee 
to  secure  the  payment  of  said  twenty  notes.  This  property 
was  finally  disposed  of  in  payment  of  said  notes,  and  is  now 
held  and  occupied  in  part  by  Eichold  Brothers  and  Weiss  as 
derivative  purchasers  under  said  trust  deed. 

In  January,  1885,  Meyer  I.  Goldsmith  instituted  suit  by 
original  attachment  against  Bernard  Moog  for  the  recovery  of 
his  combined  claim  of  twelve  thousand  five  hundred  dollars 
and  of  six  thousand  dollars;  and  in  May,  1885,  he  recovered 
judgment  for  the  amount  of  the  two  claims  and  interest.  Out 
of  the  property  attached,  which  was  personal  cbnttels,  he 
realized  less  than  five  hundred  dollars.  The  residue  of  the 
judgment  remains  wholly  unsatisfied,  and  Bernard  Moog  is 
insolvent. 

The  present  bill  was  filed  July  9,  1890.  It  seeks  to  subject 
the  said  real  estate  which  had  been  used  and  occupied  in  the 
business  of  A.  and  B.  Moog,  to  the  payment  of  said  partner- 
ship debt  of  twelve  thousand  five  hundred  dollars.  It  charges 
that  the  said  twenty  notes,  given  as  they  were  after  the  firm 
had  been  dissolved  by  the  death  of  Abraham  Moog,  were  the 
individual  debt  of  Bernard  Moog,  and  hence  could  not  be 
paid  with  partnership  effects  until  partnership  debts  were 
first  paid.  There  was  a  demurrer  to  the  bill  which  the  chan- 
cellor sustained,  and  from  that  ruling  the  present  appeal  is 
prosecuted. 

The  defense  takes  manv  forms.  One  contention  is,  that  by 
giving  and  devising  all  his  estate  and  effects  to  Bernard,  the 
survivor,  Abraham  clothed  him  with  the  individual  right  and 
title  to  all  the  property  of  every  kind  which  had  belonged  to 
the  partnership,  and  thereby  surrendered  any  lien  he  may 
have  had  to  have  the  partnership  effects  applied  to  the  pay- 
ment of  partnership  debts.  We  will  not  say  this  could  not 
have  been  d^^rte.  Possibly  a  will  containing  an  express 
waiver  would  have  cut  off  the  lien;  and  possibly,  if  it  had 
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directed  or  authorized  a  continuance  of  the  business  with  the 
firm  effects,  and  it  had  been  so  continued,  this  would  have 
worked  a  surrender  of  the  lien  by  necessary  implication. 
But  we  need  not  decide  this,  as  the  will  contains  no  such 
provision.  On  the  contrary,  it  first  directs  the  payment  of 
all  of  testator's  debts,  and  gives  and  devises  to  Bernard  only 
the  residue  after  the  payment  of  tlie  debts.  There  is  nothing 
in  this  contention. 

It  is  further  contended  that,  by  suing  Bernard  Moog  as  an 
individual,  and  obtaining  judgment  against  him  as  an  indi- 
vidual, particularly  by  joining  an  individual  debt  of  Bernard 
Moog  in  the  same  suit.  Goldsmith  has  elected  to  treat  his 
claim  as  an  individual  demand,  and  cannot  now  be  permitted 
to  assert  it  as  a  partnership  debt.  There  is  nothing  in  this. 
After  the  dissolution  of  the  partnership  by  the  death  of 
Abraham  Moog,  a  joint  action  at  law  could  not  be  prosecuted 
against  them.  Bernard,  if  sued  at  all,  must  needs  be  sued 
alone.  It  cannot  make  any  difference  in  principle  that  an- 
other claim  is  joined  in  the  action,  for  which  his  deceased 
partner  is  not  liable:  Code  of  1886,  sees.  2604,  2605,  and 
notes. 

The  defense  relies  on  the  statute  of  limitations  of  six  years. 
Abraham  Moog  died  February  23,  1884.  According  to  tha 
averments  of  the  bill,  Bernard  Moog  qualified  as  his  executor 
March  22,  1884.  This  suit  was  brought  July  9,  1890,  more 
than  six  years  after  he  so  qualified.  The  suit  being  against 
the  living  survivor,  it  is  contended  that  it  was  barred  under 
section  2632  of  the  code.  Such  it  surely  would  be  if  that 
presented  the  whole  merits  of  the  contention:  Bradford  v. 
Spyl-er,  32  Ala.  134;  Brewer  v.  Browne,  68  Ala.  210;  Wells  v. 
Brown,  83  Ala.  161.  But  it  does  not.  It  must  be  borne  in 
mind  that  the  rights  of  creditors  to  sue  in  a  case  like  this  are 
precisely  the  right  of  the  survivor,  or  of  tlie  representative 
of  the  deceased  copartner,  to  compel  a  settlement  of  the  co- 
partnership accounts  and  assets.  Till  that  right  is  barred 
by  lapse  of  time,  the  riglit  of  creditors  is  not  barred.  A  suit, 
then,  for  tlie  purpose  of  settling  the  partnership  account  must 
be  brought  eitlier  by  the  personal  representative  of  the  de- 
ceased partner  against  the  survivor,  or  by  the  survivor 
against  the  personal  representative  of  the  deceased  partner. 
Instituted  in  either  form,  it  is  necessary  that  Abraham  Mo(ig'8 
estate  be  represented  by  a  personal  representative.  This, 
then,  brings  tlie  case  within  section  2633  of  the  present  code, 
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which  provides:  "The  six  months  during  which  an  executor 
or  administrator  is  exempt  from  suit  after  the  grant  of  letters 
is  not  to  be  taken  as  any  part  of  the  time  limited  for  the  com- 
mencement of  an  action  against  him."  In  section  2263  it  is 
provided  that  "no  suit  must  be  commenced  against  an  execu- 
tor or  administrator  as  such  until  six  months  ....  after  the 
grant  of  letters  testamentary,  or  of  administration."  If  Ber- 
nard Moog  were  to  sue,  as  surviving  partner,  to  have  an 
account  and  settlement,  Abraham  Moog's  estate  must  be  repre- 
sented; and  being  himself  the  qualified  executor,  the  appoint- 
ment of  an  administrator  ad  litem  for  and  in  the  interest  of 
the  estate  would  become  a  necessity.  So,  if  Bernard  Moog 
were  to  sue  as  executor,  the  same  necessity  would  arise  for 
an  administrator  ad  litem;  for  Bernard  Moog  could  not  repre- 
sent the  two  antagonistic  interests  which  would  be  presented. 
In  either  form  the  six  months'  exemption  from  suit  must  be 
accorded  to  the  representative  of  Abraham  Moog's  estate,  and 
this  brings  the  time  less  than  six  years  from  the  death  of 
Abraham  Moog.  Tlie  statute  of  limitations  is  no  bar  to  the 
present  action:  Steele  v.  Steele,  64  Ala.  438;  38  Am.  Rep.  15; 
Allen  V.  Elliott,  67  Ala.  432;  Espy  v.  Comer,  76  Ala.  501. 

The  purpose  of  this  suit  being  to  subject  lands  to  the  pay- 
ment of  a  partnership  liability,  it  would  seem  the  legal  title 
must  be  brought  before  the  court.  According  to  the  aver- 
ments of  the  bill,  the  undivided  half  interest  in  the  land  is  in 
the  heirs  at  law  of  Abraliara  Moog,  unless  his  will  in  favor  of 
B.  Moog  changes  the  rule.  We  make  this  suggestion  without 
intending  to  decide  anything  in  regard  to  it. 

Reversed  and  remanded. 

Partnership  —  Definition  of.  —  A  partnership  is  a  voluntary  contract 
of  two  or  more  persons  for  joining  together  their  money,  goods,  labor,  and 
skill,  or  either  of  them  upon  an  agreement  to  share  the  gain  or  loss  propor- 
tionately between  them,  having  for  its  object  the  advancement  and  protec- 
tion of  fair  and  open  trade:  Howell  v.  Harvey,  5  Ark.  270;  39  Am.  Dec.  376, 
and  note;  Bromley  v.  Elliot,  38  N.  H.  287;  75  Am.  Dec.  182,  and  extended 
note;  Hoxvze  v.  Patterson,  53  Ala.  205;  25  Am.  Rep.  607;  Loomis  v.  Marshall, 
]'2  Conn.  69;  30  Am.  Dec.  596,  and  extended  note.  See  note  to  Waverlg 
Nat.  Bank  v.  Hall,  30  Am.  St.  Rep.  828,  as  to  what  agreements  do  not  con- 
Btitute  partnerships.  A  partnership  exists  between  two  or  more  persons, 
whenever  there  is  such  a  relation  between  tliem,  that  each  is  as  to  all  the 
others,  in  respect  to  some  business,  both  principal  and  agent:  Morgan  r. 
Farrel,  53  Conn.  413;  18  Am.  St.  Rep.  282,  and  note. 

PARTNERSHrp  —  INTERESTS  IN  FiRM  PROPERTY.  — Partnership  effects  are 
a  fund  to  be  applit;d  first  to  the  payment  of  the  partnership  debts,  and  the 
interest  of  a  partner  therein  ia  only  his  siiare  of  the  surplus  after  they  are 
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paid:  Manhattan  Ins.  Co.  y.  Webster,  59  Pa.  St.  227;  98  Am.  Dec.  332,  and 
note;  Penn  v.  WkUehtad,  17  Gratt.  503;  94  Am.  Dec.  478,  and  note;  Arnold 
V.  WainwriglU,  6  Mimi.  358;  80  Am.  Deo.  448,  and  note;  Nixon  v.  Noah,  12 
Ohio  St.  647;  80  Am.  Deo.  390,  and  note;  StUcUffe  v.  Dohrman,  18  Ohio 
181;  61  Am.  Dec.  450,  and  note;  Dyer  v.  Clark,  5  Met.  562;  39  Am,  Deo. 
€97,  and  note.  See  also  extended  note  to  Davies  ▼.  Atkinson,  7  Am.  St.  Rep. 
377,  for  a  discussion  of  the  application  of  firm  assets  to  the  payments  of 
^ebts  of  individual  members  of  the  partnership. 


Lindsay  v.  Cooper. 

[94  Alabama,  170.] 

EaroppKL  BT  Silence.  — When  one  knowingly  suffers  another  in  his  pres. 
enoe,  to  purchase  property  to  which  he  has  a  claim  of  title,  which  he 
willfully  conceals,  he  will  be  deemed  to  have  waived  his  claim,  and  will 
not  afterwards  be  permitted  to  assert  it  against  tlie  purchaser.  There- 
fore, if  the  vendee  of  laud  under  an  executory  contract  dies  before  he 
has  paid  any  of  the  purchase  price,  and  the  vendor  thereafter  becomes 
his  administrator,  and  having  taken  possession  of  the  land  and  applied 
to  the  probate  court  for  an  order  to  scdl  the  decedent's  lands  for  the 
payment  of  his  debts,  allows  the  sale  to  be  consummated  without  giving 
the  purchaser  any  notice  whatever  of  his  personal  title  or  interest  in 
the  property,  and  thus  induces  such  purchaser  to  change  liis  position  to 
his  detrin)ent,  the  vendor  and  his  privies  will  be  estopped  to  assert  any 
claim  to  the  land  against  the  purchaser  and  his  privies. 

Judicial  Sales  —  Rkjhts  of  Purchasers. — The  Rule  of  Caveat  Emp- 
tor applies  in  its  utmost  vigor  and  strictness  to  an  administrator's  sale, 
even  to  the  extent  of  covering  tliose  defects  of  title  whicii  an  examin- 
ation of  the  records  and  other  muniments  of  title  does  not  disclose,  and 
those  secret  equities  which  no  ordinary  diligence  can  detect. 

Isvalidity  of  Administrator's  Sale,  now  Cured. — An  adnnnistrator's 
sale  which  is  invalid  owing  to  the  absence  of  jurisdictional  allegations 
in  the  petition  for  the  order  of  sale  becomes  binding  on  the  representa- 
tives of  the  decedent  if  they  knowingly  receive  and  distribute  among 
the  creditors  of  his  estate  the  proceeds  of  the  notes  given  for  the  pur- 
chase money. 

Adverse  Possession  —  Laches. — Where  an  administrator  recognizes  the 
validity  of  a  previous  judicial  sale  of  his  decedent's  land  by  liling  the 
notes  given  for  the  purchase  money  as  a  claim  against  the  purchaser's 
estate,  and  by  the  subsequent  enforcement  of  the  claim,  such  acts  will 
stop  the  running  of  the  statute  as  against  an  heir  of  the  purchaser  who 
is  out  of  possession;  and  if  such  heir  was  au  infant  at  the  time  of  the 
auapeiisive  acts,  and  commenced  proceedings  for  the  assertion  of  her 
rights  to  the  land  witliin  three  years  after  attaining  her  majority,  she 
will  not  be  deemed  guilty  of  laches  nor  affected  by  the  statute  of  lim- 
itations. 

Estoppels  ark  Protective  Omly,  and  are  to  be  invoked  as  shieldB,  and  not 
as  offensive  weapons.  Tiieir  operation  sliould,  in  all  cases,  be  limited 
to  saving  harmless  or  making  whole  tlie  person  in  whose  favor  tliey 
wise,  and  they  should  never  be  made  the  instruments  of  gain  or  profit. 
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/.  B.  Moore  and  R.  C.  Brickell^  for  the  appellant, 

E.  W.  Pettus,  Cooper  and  Cooper,  Roulhac  and  Nathan^  and 
Jackson  and  Sawtelle^  for  the  respondent. 

McClellan,  J.  It  is  sought  by  the  bill  in  this  case  to  de- 
clare and  enforce  a  trust  against  the  respondents  in  respect 
of  an  one-third  undivided  interest  in  a  certain  quarter-sectioa 
of  land,  to  which  they  have  the  legal  title,  and  of  which  they 
have  been  in  possession,  actually  or  by  privity,  since  1870. 
Complainant's  theory  is,  that  she  has  a  perfect  equity  in  and 
to  that  interest;  that  the  respondents  hold  the  legal  title  in 
trust  for  her,  and  should  be  decreed  to  execute  that  trust  by 
vesting  title  in  her,  and  held  to  account  for  rents  and  profits 
accruing  pending  the  existence  of  the  trust.  The  facts  ar& 
coinpHcated,  but  the  evidence  whicli  goes  to  establish  them 
is  substantially  free  from  conflict.  We  encounter  no  difficulty 
in  finding  them  to  be  as  follows,  as  far  as  material:  — 

William  H.  Price  became  seised  and  possessed  of  the  land 
in  fee-simple  absolute  about  the  year  1853,  and  continued  in 
its  occupancy  for  four  or  five  years.  In  1857,  or  1858,  he  sold 
the  land  by  executory  contract  to  Isaac  H.  Walker,  and  put 
the  purchaser  in  possession.  Early  in  1860  Walker  died, 
without  having  paid  the  purchase  money  to  Price,  and  with- 
out having  received  a  conveyance  of  the  land.  Price  became 
Walker's  adniinistrator,  and  in  that  capacity  took  possession 
of  the  tract  in  controversy,  together  with  other  lands  held  by 
the  intestate;  and  ai)plied  to  the  probate  court  for  an  order 
to  sell  all  these  lands  for  the  payment  of  decedent's  debts. 
An  order  of  sale  was  made,  and  acting  under  it  Price  sold, 
on  December  17,  18G0,  all  of  said  lands  as  the  property  of 
the  intestate.  At  this  sale  Thomas  E.  Winston  became  the 
purchaser  of  the  quarter  section  in  question.  In  accord- 
ance with  the  terms  of  the  sale,  the  purchaser  executed  his 
several  notes  with  sureties  for  the  purcliase  money,  and  Price 
executed  to  him  a  bond  for  title,  binding  himself  as  such  ad- 
ministrator to  convey  all  the  right,  title,  and  interest  of  the 
intestate  upon  payment  of  the  purchase-money  notes.  Wins- 
ton was  let  into  possession  immediately,  and  rented  the  land 
for  the  year  1861  to  John  A.  Steele,  who  was  a  surety  on  the 
notes  given  by  Winston  to  Price  as  Walker's  administrator. 
At  the  close  of  1861  Steele  and  Winston  had  a  parol  under- 
standing and  agreement,  by  the  terms  of  which  the  fornicr 
was  to  take  the  land  off  Winston's  hands,  and  assume  and  pay 
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the  purchase-money  notes  as  they  matured.  Under  this  agree- 
ment, Steele  continued  in  possession  and  cultivation  of  the 
land  as  the  owner  of  it  until  1870,  but  paid  nothing  on  the 
notes.  Meantime  Price  died  in  1865,  without  asserting  any 
individual  claim  or  title  to  the  land,  and  without  taking  any 
steps  as  Walker's  administrator  to  collect  the  notes  of  Wins- 
ton. On  December  18,  1865,  Theophilus  A.  Jones  qualified 
as  administrator  of  Price's  estate,  and  soon  afterwards  re- 
ported and  had  the  estate  declared  insolvent;  but  it  does  not 
appear  that  he  advanced  any  claim  to  this  land  prior  to  1870. 
Winston  died  in  1869;  and  in  1870,  Steele  delivered  the  pos- 
session of  the  land  to  Jones  as  Price's  administrator,  by  whom 
it  was  sold  as  assets  of  Price's  estate,  under  probate  order  on 
April  24,  1872,  to  Clark  T.  Barton,  the  sale  being  regularly 
reported  and  confirmed,  and  conveyance  executed  to  the  pur- 
chaser as  ordered  by  the  court.  The  respondents,  Mary  K. 
Cooper,  Minerva  Winston,  and  Calvin  G.  Jackson,  hold  by 
mesne  conveyance  from  said  Barton. 

After  Price's  death,  one  Weatherford  became  the  adminis- 
trator de  bonis  non  of  the  estate  of  Isaac  Walker.  Weather- 
ford  having  died,  this  administration  was  committed  to  Abner 
W.  Ligon,  general  administrator  for  the  county  of  Frank- 
lin, on  January  25,  1869.  It  does  not  appear  that  either 
Weatherford  or  Ligon  ever  made  any  efforts  to  realize  on  the 
Winston  notes,  by  proceedings  against  the  makers  thereof 
personally,  or  against  the  land,  until  1872;  then  Ligon,  as 
administrator  of  Walker,  filed  a  statement  of  the  notes  as  a 
claim  against  the  estate  of  Thomas  E.  Winston.  Lewis  B. 
Thornton,  having  qualified  as  administrator  de  bonis  non  of 
Winston's  estate,  reported  the  same  insolvent,  and  a  decree 
passed  so  declaring.  The  claim  by  Ligon  was  filed  while  the 
estate  of  Winston  was  being  administered  under  tliis  decree 
as  insolvent,  and  pending  this  state  of  things,  Ligon  ob- 
tained an  order  to  sell  the  Winston  notes,  along  with  other 
claims  belonging  to  Walker's  estate.  At  a  sale  under  this 
order,  James  E.  Moore  bought  these  notes  at  the  price  of  fifty 
dolhirs,  which  was  distributed  to  the  creditors  of  Walker's  es- 
tate, and  was  let  into  the  representation  of  the  claim  based 
upon  them  against  Winston's  estate.  Tliis  claim  was  con- 
tested by  Winston's  administrator,  but  whether  meritoriously 
or  not  we  are  not  advised,  as  the  objection  was  held  not  to 
have  been  seasonably  made,  and  the  estate  was,  upon  that 
ground,  adjudged  to  be  liable  for  it:   Thornton  y.  Moore,  61  Ala. 
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347;  and  the  administrator  compromised  it  with  Moore  by 
paying  eleven  hundred  dollars  therefor.  It  appears  further, 
that  no  cognizance  was  had  of  the  land,  or  the  interest  of 
Winston  in  it,  in  the  administration  of  his  estate;  it  was  not 
administered.  The  estate,  though  declared  insolvent,  was  not 
so  in  fact;  or  rather,  by  compromises  and  the  like,  effected 
by  Thornton  with  creditors,  their  demands  were  satisfied,  and 
a  consiilerable  sum  remained  which  was  distributed  to  the 
intestate's  children.  The  present  complainant  is  one  of  these 
children.  There  are  two  others,  who  do  not  join  in  this  bill. 
The  complainant  was  born  in  March,  1864,  and  filed  this  bill 
September  10,  1887,  within  three  years  after  attaining  her 
majority. 

Whether  or  not  Price  and  his  privies  are  estopped  to  assert 
his  legal  title  agninst  Winston  and  those  claiming  under  him 
and,  among  the  rest,  the  present  complainant,  is  a  prominent 
if  not  indeed  a  vital  question  in  the  case.  The  facts  specially 
bearing  upon  this  inquiry  wliich  have  not  before  been  adverted 
to  are  the  following:  In  his  petition  to  the  probate  court  for 
an  order  to  sell  this  along  with  other  land  as  the  adminis- 
trator of  Walker,  Price  alleged  that  his  intestate  died  "  seised 
and  possesired  "  of  all  the  lands  sought  to  be  sold,  and  thib 
averment  is  not  in  any  manner  qualified  by  the  statement  of 
any  other  fact  or  circumstance  in  limitation  of  Walker's  own- 
^'rship.  There  is  no  intimation  that  Price  himself  and  in 
individual  capacity  held  the  legal  title,  naked  or  otherwise, 
or  any  beneficial  interest  in  the  land,  or  any  lien  for  the 
unpaid  purchase  money.  The  order  of  sale  wliich  passed  in 
response  to  this  petition  is  likewise  without  intimation  that 
any  less  estate  than  an  unencumbered  fee  in  the  land  was  to 
be  sold.  The  sale  under  this  order  was  made  by  Price  in 
person.  It  is  not  pretended  for  respondents  that  at  the  time 
and  place  of  the  sale,  or  at  any  other  time  and  place.  Price 
advanced,  asserted,  or  made  known  in  any  manner  to  those 
present  at  the  sale,  or  to  Thomas  E,  Winston,  who  then  pur- 
chased the  land,  that  he,  Price,  had  the  legal  title  to  tiie  land 
and  a  lien  upon  it  for  the  purchase  money  due  from  Walker 
to  him,  or  either,  or  that  any  other  or  less  estate  than  the  un- 
encumbered fee  was  in  the  estate  of  his  intestate,  or  intended 
to  be  passed  by  the  sale  he  was  then  making.  To  the  con- 
trary, this  record  cannot  be  read  without  enforcing  the  con- 
clusion that  he  gave  no  notice  whatever  of  his  personal  title 
or  interest  or  claim  in  and  to  the  property.     Persons  present 
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at  the  sale  testify  that  the  land  was  sold  by  Price  as  the  prop- 
erty of  Walker's  estate.  The  bond  for  title,  which  he  executed 
in  his  representative  capacity  to  Winston,  recites  that  the  land 
was  sold  as  Walker's,  and  evidences  an  undertaking  to  convey 
the  title  thereto  as  fully  as  it  was  vested  in  the  obligor  as 
Walker's  administrator;  and  all  this  may  be  looked  to,  not 
indeed  as  importing  an  estoppel  by  the  bond,  but  as  admis- 
sions of  Price  against  interest  going  to  negative  any  reserva- 
tion or  notice  of  his  personal  interest  at  the  sale  to  Winston. 
And  beyond  all  this,  the  uncontroverted  evidence  is  that 
Winston  purchased  the  land  at  its  full  market  value,  bidding 
therefor  $15.02  per  acre,  amounting  to  $2,403  for  the  one  hun- 
dred and  sixty  acres,  and  executed  his  notes  for  that  sum. 
Moreover,  the  report  of  the  sale  imports  no  intimation  that 
any  less  than  an  unencumbered  fee  in  the  land  was  sold.  On 
these  facts,  that  Price  alleged  the  seisin  and  possession  of  hia 
intestate  of  the  land,  and  asked  an  order  to  sell,  thereby  im- 
porting a  purpose  to  sell  an  estate  in  fee:  McKenzie  v.  Bald* 
ridge,  49  Ala.  564;  that  there  is  nothing  in  the  petition,  or  the 
order  of  sale,  or  report  of  sale,  or  bond  for  title,  or  the  notes 
accepted  by  Price  in  any  degree  indicating  that  less  than  the 
fee  was  intended  to  be  or  was  in  fact  sold;  that  on  the  con- 
trary, the  manifest  implication  from  each  and  all  of  these 
papers  is  that  Walker's  estate  was  in  the  unencumbered  own- 
ership of  the  land;  that  those  present  at  the  sale,  and  who 
testify  in  this  case,  in  no  wise  suggest  that  any  notice  was 
given  by  Price  of  any  individual  interest  or  claim  on  his  part; 
and  that  the  land  fetched  its  full  market  value,  more,  indeed 
per  acre  than  the  other  lands  of  the  estate  lying  adjacent  to 
it,  as  appears  from  the  report  of  sale, —  we  cannot,  without  the 
greatest  violence  to  the  probative  force  of  evidence,  reach  any 
other  conclusion  than  that  Price,  selling  the  land  in  person  as 
Walker's  administrator,  gave  no  notice  or  intimation  whatever 
of  his  individual  rights  in  respect  of  it;  but  conscious  as  ho 
must  have  been  that  the  purchaser  was  acting  upon  the  as- 
sumption and  in  the  belief  that  he  was  getting  the  land  free 
from  all  encumbrance  and  claim  of  adverse  title,  allowed  him 
to  proceed  upon  that  assumption  and  in  that  belief  to  a  change 
of  his  position,  to  his  detriment,  in  taking  upon  himself  a 
pecuniary  liability  evidenced  by  the  notes,  which  doubtless 
could  have  been  enforced  at  the  time,  and  which  were  subse- 
quently enforced  against  his  estate.  These  facts  involve  every 
element  of  an  estoppel  in  pais  upon  Price,  conceding  that  h.Q 
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had  the  legal  title,  or  a  lien  for  unpaid  purchase  money,  ot 
both,  to  and  on  the  land  when  he  sold  it  as  Walker's  admin- 
istrator, to  subsequently  assert  that  title  or  enforce  his  lien 
against  the  purchaser  at  the  sale.     If  he  had  the  title  and 
lien,  or  either,  he  must  have  known  it.     He  must  be  holden 
to  have  known  that  Winston  bought  in  the  belief  of  the  non- 
existence of  any  such  adverse  claim  or  right  in  him  or  in  any- 
body else.     It  cannot  be  supposed  that  any  sane  man  would 
pay  the  full  value  of  property,  not  for  the  property,  but  for 
the  privilege  of  paying  its  full  value  over  again  to  its  real 
owner,  and  thus  acquiring  it  from  the  latter.     Price  not  only 
stood  by,  in  a  sense,  and  saw  Winston  buy  his  land  from  an- 
other, believing  that  other  to  be  its  owner,  and  said  nothing, 
but  he  represented  that  other  in  the  transaction,  and  as  his 
agent,  in  legal  contemplation,  participated  in  the  sale  of  his 
own  property  to  Winston,  knowing  that  Winston's  purchase 
was  influenced  by  the  belief,  which  Price  knew  to  be  ill- 
founded,  that  the  property  belonged  to  the  principal,  Walker's 
estate,  and  not  to  the  agent,  Price;  and  he  said  never  a  word 
of  warning  to  the  purchaser,  but  consciously,  and  hence  inten- 
tionally and  willfully  as  the  law  looks  upon  his  conduct,  per- 
mitted Winston  to  buy  and  pay  for,  in  the  sense  of  becoming 
legally  liable  for  the  purchase  money,  that  which  he  professed 
to  sell'as  administrator,  but  which  he  knew  he  did  not  own  as 
administrator,  and  could  not  sell.     In  all  reason,  and  by  all 
the  autliorities,  it  was  Price's  moral  and  legal  duty  to  speak 
and  to  give  notice  of  his  claim  and  rights  in  the  premises; 
and  "his  silence,  when  in  good  conscience  he  ought  to  speak, 
shall  close  his  mouth  when  he  would  speak."     Having  been 
silent  when  every  consideration  of  moral  and  legal  obligation 
was  upon  him  to  apprise  the  purchaser,  acting  on  the  assump- 
tion, known  to  Price,  of  the  non-existence  of  the  facts  which 
Price  could  and  should  have  disclosed  to  him,  having  changed 
his  legal  status  to  his  detriment  in  consequence  of  Price's  fail- 
ure to  discharge  this  duty,  the  law  holds  the  latter  estopped 
now  to  say  that  the  real  facts  were  other  than  he  wrongfully 
allowed  the  purchaser  to  believe  them  to  be  at  the  time  of  the 
sale,  on  the  familiar  doctrine  "that  where  one  knowingly  suf- 
fers another,  in  his  presence,  to  purchase  property  to  which  he 
has  a  claim  or  title,  which  he  willfully  conceals,  he  will  be 
deemed  under  such  circumstances  to  have  waived  his  claim, 
and  will  not  afterwards  be  permitted  to  assert  it  against  the 
purchaser":  Herman  on  Estoppel  and  Res  Adjudicata,  1064 
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«t  seq.;  Bigelow  on  Estoppel,  476  et  eeq.;  Dewey  v.  Field^ 
4  Met.  381;  38  Am.  Dec.  376;  Stephens  v.  Baird,  9  Cow. 
-274;  Favill  v.  Roberts,  50  N.  Y.  222;  Greene  v.  Smith,  57  Vt. 
268;  Fielding  v.  Du  Bose,  63  Tex.  631;  Wells  v.  Pierce,  27 
N.  H.  503;  Vickshurg  etc.  R.  R.  Co.  v.  Ragsdale,  54  Mis8.  200; 
Money  v.  Rlcketts,  62  Miss.  209;  Copeland  v.  Copeland,  28  Me. 
525;  Raley  v.  Williams,  73  Mo.  310;  Bullis  v.  i\'o6Ze,  36  Iowa, 
618;  Wendell  v.  Fan  Rensselaer,  1  Johns.  Ch.  344;  Heard  v. 
Hall,  16  Pick.  457;  Dickcrson  v.  Colgrove,  100  U.  S.  578;  PicJfc- 
ard  V.  Sears,  6  Ad.  &  E.  469;  Markham  v.  O'Connor,  52  Ga. 
183;  21  Am.  Rep.  249;  Drake  v.  GZot'er,  30  Ala.  382;  Burns  v. 
Taylor,  23  Ala.  255;  Williamson  v.  ^oss,  33  Ala.  509;  David 
V.  Shepard,  40  Ala.  587;  Leinkaxiff  v.  Hunter,  76  Ala.  194. 

The  estoppel  thus  on  Price  is  equally  efficacious  in  its  oper- 
ation upon  all  who  claim  under  or  through  him.  They,  too, 
will  not  be  heard  to  say,  as  against  Winston  or  his  privies, 
that  Price,  at  the  time  of  his  sale  as  Walker's  administrator, 
had  any  claim  or  title  to  the  land  in  his  individual  capacity; 
Wood  V.  Seely,  32  N.  Y.  105;  Parker  v.  Crittenden,  37  Conn. 
14S;  International  Bank  v.  Bowen,  80  111.  541;  Kinnear  v. 
Mackey,  85  111.  96;  Drake  v.  Glover,  30  Ala.  383;  Kennedy  v. 
Brown,  61  Ala.  296;  Hendricks  v.  Kelly,  64  Ala.  388;  Taylor 
V.  Agricxdtural  etc.  Ass'n,  68  Ala.  229;  Wortham  v.  Gurley,  75 
Ala.  356. 

And  this  principle  has  been  carried,  in  the  decisions  of  this 
court,  to  the  extent  of  giving  effect  to  the  estoppel  even  upon 
bona  fide  purchasers  for  value  and  without  notice  of  the  facts 
operating  the  estoppel  upon  their  grantor.  The  one  fact  that 
they  are  privies  of  him  who  is  estopped,  and  in  respect  of  the 
estate  upon  which  the  estoppel  operates,  is,  according  to  these 
cases,  quite  sufficient  to  estop  them  also,  notwithstanding 
their  good  faith,  want  of  notice,  and  payment  of  a  valuable 
consideration:  McCravey  v.  Remson,  19  Ala.  430;  54  Am.  Dec. 
194;  Adler  v.  Pin,  80  Ala.  354. 

This  doctrine,  however,  does  not  appear  to  be  fully  sup- 
ported by  the  weight  of  authority,  and  its  soundness  being 
questioned  by  some  members  of  the  court  as  now  constituted, 
our  conclusion  that  the  respondents  are  bound  by  the  estoppel 
which  rested  on  Price  will  be  rested  upon  another  considera- 
tion. They  are  purchasers,  it  is  true,  in  good  faith,  without 
actual  notice  and  for  value.  They  are  also,  however,  pur- 
chasers at  a  judicial  sale,  the  sale  made  by  Price's  adminis- 
trator to  Barton  in  1872  under  an  order  of  the  probate  court. 
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To  such  sales  the  rule  of  caveat  emptor  applies  in  its  utmost 
vigor  and  strictness.  The  court  orders  the  sale,  in  such  cases, 
only  of  such  interest  and  estate  and  rights  in  the  premises  as 
he  had  and  could  have  asserted;  no  more,  no  less.  The  pur- 
chaser succeeds  to  his  rights  and  attitude  in  respect  of  the 
property  sold,  "takes  his  shoes,"  stands  in  his  place,  acquires 
his  interest  as  the  same  existed  in  his  hands,  subject  to  all 
infirmities  of  title  then  attaching  to  the  estate,  and  to  all 
equities,  known  or  secret,  which  operated  a  limitation  upon 
the  nominal  or  apparent  estate  of  the  intestate  in  his  lifetime. 
The  purchaser  buys  at  his  peril;  he  takes  upon  himself  the 
risks  of  any  outstanding  rights  that  could  have  been  asserted 
against  the  decedent;  and  if  by  reason  of  the  existence  of 
such  rights,  whether  known  or  not,  or  discoverable  or  not,  he 
takes  nothing  by  his  purchase,  he  cannot  complain:  Perkins 
V.  Winters,  7  Ala.  855;  Burns  v.  Hamilton,  33  Ala.  210;  70 
Am.  Dec.  570;  Bland  v.  Bowie,  53  Ala.  152;  Fore  v.  McKenzie^ 
58  Ala.  115;  Lovelace  v.  Wehh,  62  Ala.  271. 

There  are  some  expressions  to  be  found  in  opinions  handed 
down  here  indicative  of  a  doubt  in  the  minds  of  the  writers 
as  to  "  whether  the  rule  of  caveat  emptor,  which  applies  to 
judicial  sales,  will  go  further  than  to  cover  those  defects  which 
may  be  disclosed  by  an  examination  of  the  chain  of  title;  or 
at  least  whether  it  would  cover  such  secret  equities  as  no  or- 
dinary diligence  could  discover":  Wilson  v.  Holt,  83  Ala.  539; 
3  Am.  St.  Rep.  768.  We  do  not  share  in  this  doubt.  To  give 
that  limitation  to  the  doctrine  of  caveat  emptor  would  be  to 
emasculate  it  altogether.  To  hold  that  the  purchaser  at  an 
administrator's  sale  made  under  an  order  of  the  court  of  pro« 
bate  need  only  look  out  for  defects  disclosed  by  the  proceeding 
in  which  the  order  is  entered,  and  by  the  muniments  of  the 
intestate's  chain  of  title,  would  be  to  put  such  purchaser  upon 
the  footing  of  a  vendee  from  an  individual,  and  to  strip  the 
fact  that  he  buys  at  a  judicial  sale  of  all  significance  what- 
ever; thus  destroying  the  doctrine  that  he  buys  at  his  peril, 
and  takes,  not  the  estate  the  record  and  paper  muniments 
indicate  the  intestate  held,  as  would  a  vendee  at  private  sale, 
but  the  interest  only  which  was  so  held  in  point  of  extraneous 
fact.  We  can  not  subscribe  to  the  limitation  suggested,  but 
on  the  contrary  adhere  to  the  broad  doctrine  announced  in 
the  authorities  cited  that  the  purchaser  at  such  sale  gets  only 
such  right,  interest,  or  estate  as  resided  in  the  intestate,  the 
apparent  title  being  qualified  and  limited  by  every  fact  or  cir- 
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cnmstance,  whether  in  pais  or  of  record,  which  would  have 
constituted  an  outstanding  equity  against  the  decedent  in  his 
lifetime,  and  applying  this  principle  to  the  case  at  bar,  we 
hold  that  Barton  and  those  holding  under  him  are  estopped 
in  like  manner,  and  to  the  same  extent,  that  Price  would  now 
be  were  he  yet  living. 

We  have  not  been  inattentive  to  the  argument  for  appellees 
against  an  estoppel  upon  Price  and  his  privies,  which  proceeds 
on  the  theory  that  the  estoppel  is  sought  to  be  based  on  the 
acts  of  Price  as  Walker's  administrator.  The  theory  is  at 
fault  in  that  it  is  Price's  conduct  as  an  individual  that  is 
relied  on  to  estop  him.  His  averment  that  Walker  was 
"  seised  and  possessed  "  of  the  land,  his  report  of  the  sale,  the 
title  bond  executed  by  him  as  administrator,  and  his  accept- 
ance, as  such  administrator,  of  Winston's  notes  —  all  repre* 
sentative  acts  —  have  been  referred  to  in  the  course  of  this 
opinion,  not  as  going  to  raise  up  an  estoppel  upon  him  in  that 
capacity,  or  upon  Walker's  estate,  but  as  evidence  going  to 
prove  that  in  that  capacity  he  sold  the  land  as  belonging 
absolutely  to  Walker's  estate,  without  giving  notice  of  any 
individual  claim  of  his  own  to  it  —  to  show  his  silence  when 
the  duty  of  speech  as  an  individual  was  upon  him,  as  a  predi- 
cate for  the  application  of  that  principle  of  law  which  closes 
his  mouth,  and  the  mouths  of  those  claiming  under  him,  when 
they  would  now  speak;  and  to  hold  them  to  the  aspect  of 
things  which  he  then  wrongfully  allowed  to  be  presented  to 
Winston,  inducing  prejudicial  action  on  the  part  of  the  latter. 

It  may  be  conceded  that  the  sale  to  Winston  was  originally 
inoperative  to  pass  the  interest  of  Walker's  estate,  because  of 
the  absetice  of  jurisdictional  allegations  from  the  petition  for 
the  order  to  sell,  and  hence  that  neither  Price,  as  Walker's 
administrator,  nor  any  successor  to  him  in  that  office,  nor  the 
heirs  of  Walker,  would  be  estopped  to  question  its  validity,  or 
to  deny  the  claims  of  Winston  and  his  privies  under  it.  All 
that  may  be  conceded  without  in  any  degree  affecting  the 
rights  of  the  present  complainant  as  against  those  of  the  re- 
spondents who  claim  under  Price.  They  assert  no  right  under 
Walker's  administrators  or  heirs,  and  their  position  is  essen- 
tially in  denial  and  repudiation  of  all  rights  in  Walker's 
estate.  Their  position  is  that  they  have  succeeded  to  the 
right  and  title  which  Price  had,  as  they  claim,  as  well  after 
as  before  the  administrator's  sale,  and  which  were  not  affected 

by  that  sale  because  they  say  it  was  Walker's  interest  alone, 
Am.  St.  Kkp..  Vou  XXXIIL— 8 
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and  not  Price's  at  all,  which  was  sold,  and  the  only  interest 
Walker  had,  they  contend,  was  the  naked  privilege  of  paying 
for  the  land,  and  by  payment  acquiring  title  to  it.  They 
have  no  right  to  attack  the  sale  by  Walker's  administrator 
because  no  interest  they  now  assert,  or  have  ever  asserted, 
was  involved  in  that  sale,  or  passed  by  it.  Whether  the  sale 
was  valid  or  invalid  cannot  concern  them.  Price  originally 
could  have  attacked  it,  but  only  as  the  representative  of 
Walker.  Price's  successor  in  that  administration  could,  at 
one  time,  have  drawn  it  in  question,  but  only  in  the  interest 
of  Walker's  estate.  Walker's  heirs,  had  the  estate  been  ad- 
ministered as  a  solvent  one,  might  likewise  have  had  its  in- 
validity declared.  So,  too,  it  may  be  that  Winston  could  have 
repudiated  it;  but  no  assault  has  ever  been  made  upon  it 
from  any  of  these  sources.  On  the  contrary  it  has  all  along 
been  treated  by  every  party  having  the  right  to  avoid  it  as  a 
a  valid  sale.  So  far  as  strangers  are  concerned,  it  has  been  a 
valid  sale  from  the  first,  and  parties  to  it  have  been,  and  are 
now  forever,  estopped  to  question  its  validity  —  the  representa- 
tives of  Walker  by  the  sale  of  Winston's  notes  and  distribution 
of  the  proceeds  to  creditors  of  Walker's  estate,  and  Winston's 
estate  and  his  privies  by  the  payment  of  those  notes;  and 
moreover  no  representative  of  or  person  interested  in  Walker's 
estate  has  ever  contested,  or  is  now  contesting,  the  right  sought 
to  be  efTectuated  by  this  bill.  The  sale  must  now  be  consid- 
ered as  valid,  and  as  having  been  so  all  the  time.  By  it,  and 
its  consummation  in  the  payment  and  receipt  of  the  purchase 
money,  and  its  distribution  to  and  retention  for  years  by 
Walker's  creditors,  all  the  parties  thereto  are  cut  oflF  from 
now  objecting  to  its  validity.  By  the  conduct  of  Price  as  an 
individual,  at  this  sale  made  by  him  as  Walker's  administra- 
tor, he  and  his  privies  are  estopped  to  set  up  any  individual 
right  or  claim  he  then  had  as  against  the  present  complainant. 
The  case  is  not  like  that  of  Owen  v.  Slatter,  26  Ala.  547,  62 
Am.  Dec.  745.  The  interest  which  the  administratrix  in  that 
case  had  as  an  individual,  in  the  land  which  she  sold  in  her 
representative  capacity,  was  an  interest  conferred  by  law,  the 
right  of  dower,  and  attaching  to  all  the  lands  of  an  intestate. 
The  presumption  is  that  all  men  have  knowledge  of  this  in- 
terest, as  all  men  are  presumed  to  know  the  law.  The  opin- 
ion proceeds  on  this  theory,  and  can  be  supported  upon  no 
other.  The  court,  among  other  things,  said:  "If  the  pur- 
chaser blindly  bids  off  the  land,  without  inquiring  whether 
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the  widow  had  relinquished  her  dower,  or  consented  to  a  sale 
of  it,  electing  to  take  a  share  of  the  proceeds  in  lieu  thereof, 
it  is  his  folly,  and  he  has  no  one  to  blame  but  himself." 

Our  conclusion  that  Price  incurred  an  estoppel  on  the  assen 
tion  of  his  individual  rights  in  the  land,  and  our  views  as  to 
the  effect  of  this  estoppel  upon  the  present  holders  of  his 
title,  dispose  of  the  defense  advanced  on  the  idea  that  the  re- 
spondents, who  are  now  in  possession  claiming  under  Price, 
are  entitled  to  protection  as  bona  fide  purchasers  for  value, 
adversely  to  them;  and  leaves  for  consideration  the  defense 
of  laches  on  the  part  of  complainant,  and  consequent  staleness 
of  the  demand  now  asserted  by  the  bill. 

This  defense  is  to  be  considered  from  two  points  of  view  — 
as  respects  the  representatives  and  heirs  of  Walker's  estate, 
and  with  reference  to  the  purchasers  from  Price's  estate.  It 
may  be  conceded  that,  had  twenty  years  elapsed  from  the 
last  recognition  on  the  part  of  Walker's  representatives  and 
heirs  of  the  sale  to  Winston,  the  latter's  heirs,  though  infanta 
during  the  whole  of  that  period,  could  not  demand  a  specific 
enforcement  of  the  contract  of  sale.  But,  even  passing  over 
the  fact  that  possession  under  that  sale  was  held  on  the  part 
of  or  in  behalf  of  Winston,  down  to  the  year  1870,  or  to  within 
seventeen  years  of  the  filing  of  the  bill,  the  sale  was  recog- 
nized in  the  most  unequivocal  manner  by  Walker's  adminis- 
trator as  late  as  the  year  1872,  by  filing  the  purchase-money 
notes  as  a  claim  against  Winston's  estate,  by  subsequently 
selling  those  notes  as  assets  of  Walker's  estate,  and  by  the  en- 
forcement of  that  claim,  through  the  purchaser  at  said  sale, 
against  Winston's  estate.  Upon  these  uncontroverted  facts, 
there  can  be  no  room  to  say  that  the  doctrine  of  prescription 
may  be  invoked  by  Walker's  estate,  to  defeat  the  right  now 
asserted  by  the  complainant.  The  fact  is  that  that  right  did 
not  accrue  to  the  complainant  until  the  payment  of  the  notes, 
which  was  less  than  ten  years  before  the  institution  of  this 
suit,  and  during  the  greater  part  of  this  period  she  was  an  in- 
fant. It  is  true  that  Winston  in  his  lifetime,  and  his  privies 
at  any  time  after  his  death,  might  have  paid  off  the  notes, 
and  demanded  a  conveyance  from  Walker's  estate;  or  that, 
had  a  tender  been  declined,  a  bill  might  have  been  filed,  offer- 
ing to  pay  the  notes,  and  praying  a  specific  performance  of 
the  contract  made  with  Price  as  Walker's  administrator,  as 
evidenced  by  the  latter's  bond  for  title;  but  no  laches  can  be 
imputed  to  Winston,  or  those  claiming  under  him,  in  failing 
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BO  to  do,  80  long  as  tlie  contract  was  treated  by  Walker'a 
representatives  as  a  subsisting  one,  even  to  the  extent  of  its 
actual  enforcement  against  Winston's  estate. 

Mrs.  Lindsay  can  not  therefore  be  said  to  have  lost  any 
right  against  Walker's  estate,  by  negligent  delay  in  asserting 
it.  Has  she  been  guilty  of  laches  which  will  defeat  her  claim 
against  those  now  holding  under  Price  individually?  On  con- 
siderations already  adverted  to,  the  rights  of  these  parties  can 
not  be  helped  out  by  any  reference  to  the  title  or  interest  of 
Price  in  the  land  prior  to  the  sale  to  Winston.  Whatever 
rights  they  have  are  such  only  as  have  accrued  to  them  by 
their  own  dealings  with  and  attitude  toward  the  land  since 
Price's  death.  What  are  these?  The  first  transaction  on  their 
part,  or  which  can  be  said  to  have  taken  place  in  their  behalf, 
respecting  the  land,  was  in  1870.  Till  then  they  bear  the  re- 
lation of  strangers  to  the  subject-matter  of  controversy.  At 
that  time,  Steele  surrendered  the  possession  of  the  land  to 
Jones,  as  Price's  administrator.  It  cannot  be  successfully 
contended  that  this  act  of  Steele  had  any  other  effect  than  to 
put  Price's  estate  in  the  actual  possession  of  the  premises. 
There  is  no  ground  for  any  insistance  that  under  his  parol 
agreement  with  Winston,  assuming  its  validity  and  binding 
eflflcacy  upon  Winston  and  his  heirs,  Steele  had  any  authority 
to  surrender  the  land  to  Walker's  estate  even,  without  saving 
Winston  harmless  on  the  purchase-money  notes,  and  mani- 
festly that  arrangement  never  contemplated  or  authorized 
Steele  to  deliver  possession  to  Price's  administrator,  or  any 
other  stranger,  leaving  the  purchase-money  notes  to  be  paid 
by  Winston's  to  Walker's  estate.  This  surrender  by  Steele, 
therefore,  stands  for  no  more  in  this  case  than  had  Price's  ad- 
ministrator casually,  and  without  license  of  anybody,  taken 
possession  of  the  land  in  1870.  In  the  aspect  of  the  case 
most  favorable  to  these  respondents  in  this  connection,  the 
utmost  that  can  be  affirmed  in  this  behalf  is  that  since  1870 
they  have  had  actual  adverse  posssesion,  claiming  in  good 
faith  against  all  the  world;  and  it  is  admitted  that,  had 
complainant  been  sui  juris  during  the  period  of  this  adverse 
possession,  her  rights  would  be  foreclosed  by  the  ripening  of 
tho  adverse  holding  into  a  perff^ct  title;  but,  on  the  other 
hand,  it  needs  no  argument  or  authority  to  demonstrate  that, 
as  she  was  an  infant  at  the  inception  of  this  possession,  and 
afterwards  until  within  three  years  of  bill  filed,  no  title  ac- 
crued to  the  respondents  from  it  as  against  her:    Code  sees. 
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2613,  2624;  and  that,  as  the  whole  period  of  such  possession 
up  to  the  filing  of  the  bill  was  less  than  twenty  years,  the 
doctrine  of  prescription  has  no  application. 

The  complainant  is,  of  course,  entitled  to  the  relief  prayed 
against  Walker's  heirs.  The  purchase  money  having  been  in 
the  manner  detailed  paid  to  the  administrator  of  his  estate, 
and  distrihated  to  his  creditors,  Mrs.  Lindsay  has  a  right  to 
demand  a  conveyance  to  her  of  whatever  interest  his  estate 
had  in  the  undivided  third  part  of  the  land  which  has  de- 
scended to  her,  regardless  of  the  original  invalidity  of  the  sale 
to  her  ancestor. 

The  effect  of  the  estoppel  on  Price  individually  was  not  to 
pass  the  title  out  of  Jiim  into  Winston;  and  that  title  having 
passed  into  the  repondents  now  in  possession,  the  operation 
of  the  estoppel  on  them  has  not  been  to  divest  the  legal  title 
out  of  them  and  to  vest  it  in  Winston's  heirs,  but  only  to  pre- 
vent an  assertion  of  it  by  them  against  the  complainant,  who 
is  entitled  moreover  to  whatever  rights  would  have  been  hera 
had  Price  in  fact  had  no  title  to  or  claim  upon  the  land  as  he 
led  her  ancestor  to  believe:  Bigelow  on  Estoppel,  461;  GrusUr 
V.  Powers,  81  N.  Y.  57;  37  Am.  Rep.  475;  Fall  River  Nat.  Bank 
V.  Biiffinton,  97  ^lass.  498;  and  upon  this  principle,  primarily, 
she  has  a  right  to  claitn  the  conveyance  of  the  legal  title  to  a 
one-tliird  uiulivided  interest  by  those  respondents  in  whom  it 
is  now  vested,  since,  had  the  truth  as  to  Price's  want  of  title 
been  as  he  led  her  ancestor  to  believe  it  to  be,  she  would  now 
be  entitled  to  investiture  of  it  by  Walker's  heirs. 

TiiL-re  is,  however,  another  principle  which  the  chancellor 
may  be  justified  in  applying  on  the  final  disposition  of  the 
cause,  but  which  in  the  present  state  of  the  evidence  as  to  the 
value  of  the  land  and  its  yearly  rental,  since  it  came  to  the 
possession  of  Barton,  we  are  unable  to  apply  intelligently. 
That  principle  is  that  estoppels  are  protective  only,  and  are 
to  be  invoked  as  shields,  and  not  as  offensive  weapons.  Their 
operation,  in  all  cases,  should  be  limited  to  saving  harmless, 
or  making  whole,  the  person  in  whose  favor  they  arise,  and 
they  should  not  in  any  case  be  made  the  instruments  of  gain 
or  profit.  This  doctrine  has  been  given  lodgment  in  our  own 
adjudications,  though  it  appears  not  to  be  generally  accepted 
in  other  courts:  Nelson  v.  Kelly,  91  Ala.  569;  Adler  v.  Pin,  80 
Ala.  351.  It  may  be  found,  if  the  parties  elect  to  go  into  that 
inquiry,  that  full  equity  can  be  done  the  complainant  by 
charging  the  land  with  one  third  of  the  sum  paid  by  Thorn- 
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ton  in  settlement  of  the  Winston  notes,  with  interest  from  the 
time  of  the  payment;  and  that  that  course  would  involve  less 
injury  to  those  now  in  possession  than  to  pass  the  title  to  on» 
third  of  the  land  into  the  complainant,  and  hold  respondents 
accountable  for  rents. 

The  decree  of  the  chancellor  is  reversed,  and  that  this 
aspect  of  the  case  may  be  further  considered,  if  the  respond- 
ents desire,  the  cause  is  remanded. 

Reversed  and  remanded. 


Estoppel  by  Silencb. — Where  a  man  stands  by  and  sees  another  pnr« 
ehaaing  land  to  which  he  has  a  prior  claim,  and  does  not  disclose  his  title,  h« 
becomes  estopped  to  set  up  his  title  against  aach  a  purchaser:  Marina  r. 
Ooblet,  31  S.  C.  153;  17  Am.  St.  Rep.  22,  and  note;  note  to  Cook  v.  ^'ailing, 
10  Am.  St.  Rep.  22;  note  to  Hafltr  v.  Stramjt,  7  Am.  St.  Rep.  662;  Qxiffey 
▼.  O'Reiley,  88  Mo.  418;  57  Am.  Rep.  424,  and  extended  note;  Markham  v. 
O'Connor,  62  Ga.  183;  21  Am.  Rep.  249;  Rice  v.  Bunce,  49  Me.  231;  8  Am. 
Rep.  129;  Workman  v.  Guthrie,  29  Pa.  St  495,  and  note;  72  Am.  Dec.  654; 
Bryan  v.  Ramirez,  8  Cal.  461;  68  Am.  Dec.  340,  and  note;  Goodefroy  v.  Cald- 
vxll,  2  Cal.  489;  56  Am.  Dec.  360,  and  note;  Peters  v.  Canjield,  74  Mich.  498. 

Estoppel  —  Upon  what  Founded.  —  Estoppels  in  pais  are  interposed  to 
prevent  injn<5tice  and  to  gnard  against  fraud:  Alexander  v.  Walter,  8  Gill. 
239;  60  Am.  Dec.  688;  note  to  Welland  Canal  Co.  v.  Hathaway,  24  Am.  Dec 
69.  Under  the  statute  of  frauds  it  is  not  permissible  that  an  estoppel  in  ■pais 
should  work  a  legal  transfer  of  the  title  to  the  land:  Hayes  v.  Licingston,  34 
Mich.  384;  22  Am.  Rep.  533. 

Judicial  Sales  —  Caveat  Emptor. — Sales  by  order  of  a  probate  court 
are  judicial  in  their  character,  and  the  maxim  of  caveat  emptor  applies 
thereto:  Owen  v.  Slatter,  26  Ala.  547;  62  Am.  Dec.  745;  Sackett  y.  Twining, 
18  Pa.  St  199;  57  Am.  Dec.  599,  and  note;  Farmas'  etc  Bank  v.  Martin,  7 
Md.  342;  61  Am.  Dec.  350,  and  note. 

Estoppel  against  Heir  to  Dent  Valfditt  of  Administrator's  Sale. 
Heirs  are  estopped  to  deny  the  validity  of  an  administrator's  sale,  and  at  tha 
same  time  enjoy  the  benefits  derived  from  the  appropriation  of  the  purchas* 
money:  Woodstock  Iron  Co.  v.  Fullenwider,  87  Ala.  584;  13  Am.  St  Rep.  73, 
and  note;  McPheraon  v.  CunUff,  11  Serg.  &  R  422;  14  Am.  Dea  642,  and 
nota.     See  to  same  effect,  Thompson  r.  Simpson,  128  N.  Y.  274l 
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Kansas    Crrr,   Memphis  and   Birmingham  Kail- 
EOAD  Company  v.  Hiqdon. 

[94  Alabama,  286.1 

Afteal  —  Non-Prejudicial  Error.  —  Where  the  matter  set  ap  in  a  8pa< 
oial  plea  is  covered  by  another  plea,  the  sustaining  of  a  demurrer  to  the 
■pecial  plea,  if  error,  is  error  without  prejudice. 

AGKNoy— Liability  of  Principal  for  Agents'  Acts. — The  principal  is 
responsible  for  the  act  of  an  agent,  when  done  within  the  scope  of  hia 
authority,  though  in  violation  of  a  rule  or  instruction  of  the  principal, 
unknown  to  the  person  dealing  with  the  agent. 

Railroad  Companies  —  Liability  foe  the  Loss  of  A  Doa  Through  th» 
Acts  of  a  Conductor  and  Baggage  Master.  —  If  a  passenger's  dog 
is  removed,  by  the  order  of  the  conductor,  from  a  passenger  car  and  re- 
ceived for  transportation  by  the  baggage  master,  these  acts  are  done  ap- 
parently within  the  course  of  the  employment  of  those  officials.  Hence, 
if  the  baggage  master  accepts  the  dog  for  carriage,  witliout  drawing  the 
attention  of  the  passenger  to  a  rule  of  the  company  which  requires  the 
payment  of  a  fee  for  the  carriage  of  dogs,  and  afterward  refuses  to  de- 
liver the  dog  to  the  passenger  at  the  station  which  he  had  announced  to 
be  his  destination,  unless  that  fee  is  paid,  whereupon  the  animal  is  taken 
on  to  another  station  and  there  lost,  the  company  is  liable  for  that  loss. 
The  fact  that  a  special  rule  regarding  the  carriage  of  dogs  had  been  pro- 
mulgated is  no  defense  in  such  a  case,  where  the  evidence  shows  that 
the  attention  of  the  passenger  was  not  called  to  the  rule,  and  that  he 
had  no  knowledge  or  notice  of  it. 

Action  by  a  passenger  on  a  railroad  train  to  recover  dam- 
ages for  the  loss  of  a  dog. 

Hewitt,  Walker  and  Porter,  for  the  appellant, 

Cabaniss  and  Weakley,  for  the  respondent. 

Walker,  J.  The  defendant  had  the  benefit,  under  pleas 
numbered  1  and  2,  of  the  matters  set  up  by  the  three  special 
pleas,  the  demurrers  to  which  were  sustained.  Such  being 
the  case,  if  there  was  error  in  sustaining  the  demurrers  it  was 
error  without  injury  to  the  defendant,  and  does  not  afford 
ground  for  a  reversal  of  the  judgment:  Louisville  etc.  R.  R.  Co, 
V.  Davis,  91  Ala.  487. 

The  appellee  was  a  passenger  on  the  appellant's  train  from 
Birmingham  to  E^Uiott,  a  station  on  the  appellant's  line  of 
road.  When  he  boarded  the  train  he  went  into  a  second-class 
car,  carrying  his  dog  along  with  him.  When  the  conductor 
passed  through  the  train,  collecting  tickets,  he  saw  the  dog, 
and  then  told  the  appellee  that  it  was  against  the  rules  of  the 
company  to  carry  dogs  on  its  passenger  coaches,  and  that  he 
would  have  to  put  the  dog  in  the  baggage  car.     Thereupon 
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the  appellee  and  a  brakeman  took  the  dog  into  the  baggage 
car,  and  delivered  it  to  the  baggage  master.  The  appellee 
testified,  without  contradiction,  that  he  told  the  baggage 
master  to  put  the  dog  off  at  Elliott,  and  also  that  he  told  him 
he  would  not  pay  him  any  money  for  the  dog.  When  the 
train  arrived  at  Elliott,  the  baggage  master  refused  to  deliver 
the  dog  unless  the  appellee  would  pay  him  a  fee  of  twenty- 
five  cents.  The  appellee  declining  to  make  this  payment, 
the  dog  was  carried  to  Memphis,  and  was  lost.  The  appellee 
afterwards  offered  to  pay  what  was  due  on  the  dog,  but  did 
not  renew  such  offer  after  he  was  informed  that  the  dog  was 
lost.  There  is  no  evidence  to  show  that  when  the  appellee 
delivered  the  dog  to  the  baggage  master  he  had  knowledge  or 
notice  of  the  rule  under  which  the  appellant  seeks  to  relieve 
itself  of  responsibility.  The  conductor  was  acting  within  the 
apparent  scope  of  his  authority  when  he  gave  directions  as  to 
the  disposition  to  be  made  of  the  dog.  When  the  baggage 
master  received  the  dog  there  was  nothing  to  indicate  that  he 
Avas  acting  in  his  own  behalf  rather  than  as  an  employee  of  the 
appellant,  and  for  it.  It  does  not  appear  that  the  appellee 
was  in  any  way  made  to  understand  that  in  reference  to  the 
carriage  and  custody  of  the  dog  he  was  to  look  to  the  baggage 
master  individually,  and  not  to  the  railroad  company.  He 
was  not  informed  that  the  company  was  unwilling  to  trans- 
port the  dog  or  to  become  responsible  for  it.  He  was  simply 
told  to  leave  the  dog  in  another  part  of  the  train,  and  with 
the  person  in  charge  of  the  baggage.  He  was  not  presumed 
to  know  the  rules  of  the  company  as  to  the  kinds  of  property 
it  would  receive  for  transportation.  It  does  not  even  appear 
in  this  case  that  the  rule  relied  on  was  posted  in  the  depot  or 
in  any  other  public  place  at  the  station  where  the  appellee 
was  received  as  a  passenger.  The  rule  itself  shows  that  it 
was  the  duty  of  the  defendant's  employees  to  give  notice  to  the 
owners  of  dogs  of  the  conditions  upon  which  they  would  be 
carried  by  the  railroad  company,  and  if  the  owners  were  un- 
willing to  accept  such  conditions,  to  refer  them  to  the  express 
company.  In  the  present  case  the  conductor  permitted  the 
dog  to  remain  on  the  train,  and  had  it  put  in  the  baggage  car, 
and  neither  lie  nor  the  baggage  master  intimated  to  the  ap- 
pellee that  the  company  was  unwilling  to  carry  the  dog  or  to 
become  responsible  therefor.  It  affirmatively  appears  that  the 
appellee  did  not  know  of  the  rule  in  question.  He  was  enti- 
tled to  rely  upon  and  to  follow  the  instructions  given  by  the 
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conductor:  South  and  North  Ala.  R.  R.  Co.  v.  Ilvffmnn,  76 
Ala.  492;  52  Am.  Rep.  349;  Jones  v.  Cincinalti  etc.  R.  R.  Co., 
89  Ala.  376;  Lake  Shore  etc.  R'y  Co.  v.  Rosenzweig,  113  Pa.  St. 
619.  A  rule  of  which  the  passenger  has  no  notice  cannot 
have  effect  to  relieve  the  railroad  company  of  responsihility 
for  an  article  accepted  for  carriage  by  an  employee  who  is 
intrusted  with  the  duty  of  receiving  and  taking  charge  of 
goods  delivered  for  transportation,  and  wlio  accepts  the  arti- 
cle in  question  apparently  in  the  course  of  his  employment 
and  on  behalf  of  the  principal.  The  conductor  and  the  bag- 
gage master  could  be  treated  by  a  person  having  dealings 
with  the  defendant  as  having  all  the  ordinary  powers  incident 
to  their  respective  positions,  except  so  far  as  restrictions  are 
imposed  upon  their  authority  which  are  known  or  ought  to  be 
known  to  the  person  dealing  with  them.  In  transacting  tlie 
business  intrusted  to  them,  witliin  the  usual  and  ordinary 
scope  of  such  business,  they  act  within  the  extent  of  their 
authority;  and  the  principal  is  bound,  provided  tlie  party 
dealing  with  them  acts  in  good  faith  and  without  notice  of 
any  restrictions  or  limitations  upon  their  authority:  Wheeler 
V.  McGuire,  86  Ala.  398;  Louisville  Coffin  Co.  v.  Stakes,  78  Ala. 
372;  and  the  principal  is  responsible  for  the  act  of  the  agent, 
when  done  within  the  apparent  scope  of  his  authority,  though 
in  violation  of  a  rule  or  instruction  of  the  principal  which 
was  unknown  to  the  person  dealing  with  the  agent:  Gilliam 
v.  South  and  North  Ala.  R.  R.  Co.,  70  Ala.  268.  In  the  pres- 
ent case  the  baggage  master,  when  he  received  the  dog,  was 
engaged  in  the  particular  business  with  which  he  was  in- 
trusted by  the  defendant.  The  plaintiff  was  entitled  to  sup- 
pose that  he  was  dealing  with  the  defendant  through  its  reg- 
ularly accredited  agent  in  tiiat  department  of  its  business. 
If  the  defendant  was  unwilling  to  receive  or  to  become  re- 
sponsible for  the  dog,  the  plaintiff  should  have  been  informed 
to  this  effect  by  the  agent.  No  such  information  having  been 
given,  and  the  rule  now  set  up  being  unknown  to  the  plaintiff 
when  his  dog  was  received  without  objection,  he  was  entitled 
to  look  to  the  defendant  for  its  carriage  and  proper  delivery; 
and  as  the  dog  was  lost  and  was  not  accounted  for,  the  de- 
fendant was  liable  on  the  undisputed  facts  shown  by  the  evi- 
dence. The  plain  conclusion  from  the  evidence  is,  that  the 
dog  was  lost  in  consequence  of  the  negligence  of  the  baggage 
master;  and,  in  the  circumstances  developed  by  the  proof,  the 
defendant  could  not  shift  the  liability  from  itself  to  the  bag- 
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gage  master  individually:  Cantling  v.  Hannibal  etc.  R.  R.  Co.y 
64  Mo.  385;  14  Am.  Rep.  476;  Minter  v.  Pacific  R.  R.  Co.,  41 
Mo.  503;  97  Am.  Rep.  288;  Bishop  on  Non-Contract  Law,  sec. 
1157.     The  affirmative  charge  in  favor  of  the  plaintiflf  waa 

properly  given. 

Affirmed.  

AoEMCY  —  Ltabilitt  OF  PRINCIPAL.  —  A  principal  U  bound  by  all  the 
acts  of  the  agent  within  the  scope  of  his  authority:  Busch  v.  IVilcox,  82  Mich. 
836;  21  Am,  St.  Rep.  563,  and  note;  Wadder  v.  P/ioenix  Aas.  Co.,  132  Pa.  St. 
428;  19  Am.  St.  Rep.  600,  and  note;  Kircher  v.  Conrad,  9  Mont.  191;  18  Am. 
St.  Rep.  731,  and  note. 

Railroads  —  Liabilitt  of,  for  Act3  of  Emplotkks.  —  A  railroad  com* 
pany  is  answerable  for  the  acts  of  its  servants  in  the  course  of  their  employ- 
ment, whether  abusing  or  rightfully  pursuing  the  powers  conferred  upon 
them:  Lake  Shore  etc  B.  R.  Co.  v.  Brown,  123  III.  162;  5  Am.  St.  Rep.  610j 
Chicago  etc  R'y  Co.  v.  West,  125  111.  320;  8  Am.  St.  Rep.  380,  and  note.  Sea 
also  Louisville  etc.  R'y  Co.  v.  Douglass,  69  Miss.  723;  30  Am.  St.  Rep.  582,  and 
note  with  cases  collected. 


Gay,  Hardie  and  Company  v.  Brierfield  Coal 
AND  Iron  Company. 

[94  Alabama,  803.] 

Jurisdiction,  Conflict  of. — When  two  courts  have  concurrent  jurisdiction, 
that  which  first  takes  cognizance  of  the  caso  has  the  right  to  retain  it, 
to  the  exclusion  of  the  otlier.  If  a  trust  estate  is  being  administered  by 
a  court  of  competent  jurisdiction,  or  if  property  is  in  gre.mio  leyis  through 
the  proceedings  of  sucli  a  court,  no  other  court  can  interfere  and  wrest 
from  it  the  possession  and  jurisdiction  first  obtained.  It  is  immaterial 
whether  the  two  courts  of  concurrent  jurisdiction  derive  their  powers, 
one  from  the  federal  and  the  other  from  a  state  government,  or  both 
from  the  same  government. 

Jcrisdiction,  Exclusive  Limitation  of  the  Rclk  Regarding  Exclu- 
aiVENivss  of.  — The  principle  that  no  court  can  interfere  with  the  pro- 
ceedings of  a  court  of  concurrent  jurisdiction  is  subject  to  the  qualifica- 
tion that,  to  prevent  the  abuse  of  the  principle  by  rendering  possible 
the  successful  perpetration  of  injustice  or  fraud  through  the  forms  of 
law,  suitors  and  litigants  are  not  restricted  to  any  one  forum  for  the 
adjudication  of  their  rights,  provided  only  that  such  adjudications  are 
not  upon  questions  pending  in  another  concurrent  court  which  had  prior 
jurisdiction,  and  [jTDvided  that  its  writs  or  process  shall  not  hinder  th» 
performance  of  any  lawful  mandate  of  such  concurrent  court,  or  inter- 
fere with  or  disturb  the  possession  of  any  subject-matter  then  in  gremio 
legia. 

Receivers,  Jurisdiction  of  other  Courts  Over.  — No  court  can  interfere 
with  the  custody  of  property  liuld  by  another  court  through  a  receiver, 
but  may  establish  by  its  judgment  a  del)t  against  the  receivership,  which 
uiust  be  recognized  even  by  the  court  granting  the  receiver,  and  is  not 
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open  to  revisioa  by  it,  if  the  court  bad  jarisdiction  of  the  siibject-matter 
and  the  parties.  Such  a  judgment,  however,  merely  eatablishes  the  ex- 
istence and  extent  of  the  claim;  the  manner  in  which  it  shall  be  paid  i* 
under  the  control  of  the  court  which  appointed  the  receiver. 

JuBiSDicrrioN  of  Statb  Court  ovbr  MAi-rEaa  Litiqatkd  is  a  Federal 
Court.  — Though  the  trustee  of  the  mortgage  bonds  of  an  insolvenk 
corporation  may  have  procured  in  the  circuit  court  of  the  United  States 
a  decree  for  the  foreclosure  of  the  mortgage  and  the  sale  of  the  property, 
the  simple  contract  creditors  of  the  corporation  may  maintain  a  bdl  ia 
a  state  court  to  have  the  issue  of  the  mortgage  bonds  and  the  decree  for 
the  foreclosure  of  the  mortgage  declared  fraudulent  and  void  as  to  them. 
Their  right  to  maintain  such  a  bill  rests  not  merely  on  the  ground  that 
the  subject-matter  of  the  second  suit  is  not  the  same  as  that  of  the  first, 
but  also  on  the  ground  that  they  are  without  adequate  means  of  assert- 
ing their  claims  in  the  foreclosure  suit,  since  they  are  unable  to  make 
themselves  parties  thereto  without  the  consent  of  the  complainant 
therein,  and  do  not  occupy  that  relation  to  the  matter  or  the  parties  iu 
the  suit,  which  would  enable  them  to  file  a  bill  of  review  of  the  decree, 
and  show  error  apparent  on  the  record. 

Waiver  of  Irregular  Proceedings. — All  objections  that  might  have 
been  made  to  the  irregularity  of  filing  a  bill  in  the  wrong  county  are 
deemed  to  have  been  waived,  if  the  case  is  removed  by  the  consent  of 
counsel  to  another  county,  and  there  submitted  on  demurrers  to  the 
bill  without  any  reference  having  been  made  to  the  irregularity. 

Alex.  T.  London,  for  the  appellants. 

Pettus  and  Pettus,  for  the  respondents. 

CoLE^fA^,  J.  Complainants,  as  simple  contract  creditors 
of  the  Brierfield  Coal  and  Iron  Company,  file  their  bill  on 
behalf  of  themselves  and  all  other  creditors  who  may  come 
in  as  such  and  contribute  to  the  prosecution  of  the  suit.  The 
case  made  by  the  bill,  so  far  as  is  necessary  to  be  stated, 
omitting  names,  is  this:  That  on  May  4,  1882,  the  Brierfield 
Coal  and  Iron  Company  was  organized  as  a  corporate  body, 
with  an  authorized  capital  stock  of  seven  hundred  and  fifty 
thousand  dollars,  divided  into  seven  thousand  five  hundred 
shares  of  one  hundred  dollars  each,  of  which  amount  three 
hundred  and  twenty-five  thousand  dollars  was  subscribed; 
that  after  organization,  and  before  any  business  was  done, 
the  president,  in  pursuance  of  a  resolution  adopted  by  the 
stockholders,  opened  other  books  of  subscription  for  the  pur- 
pose of  raising  money  to  purchase  the  necessary  property  and 
machinery  and  outfit  to  open  and  operate  coal  and  iron  mines, 
and  manufacture  coke  and  iron,  etc.;  that  the  last  subscrip- 
tion was  made  under  the  following  agreement:  "Now,  there- 
fore, the  undersigned  agree  to  pay  to  said  company  the 
amounts  respectively  set  opposite  our  names,  in  such  sums 
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and  at  such  times  as  the  directors  of  said  company  may  re- 
quire, and  to  receive  from  said  company,  for  each  nine  hun- 
dred dollars  paid  in,  the  sum  of  one  thousand  dollars  in  a 
six  per  cent  mortgage  bond  of  said  company,  and  nine  hun- 
dred dollars  in  the  capital  stock  of  said  company.  Not  more 
than  ....  per  centum  of  each  subscription  to  be  called  for 
during  one  month."  Four  hundred  and  twenty  thousand 
dollars  of  this  last  subscription  was  taken.  No  report  of  the 
last  subscription  was  made,  or  in  any  manner  inado  public; 
that  on  the  1st  of  September,  1882,  the  stockholders,  who  were 
the  subscribers,  authorized  the  issue  of  five  hundretl  thou- 
sand dollars  of  first-mortgage  bonds,  to  run  thirty  years,  and 
to  bear  six  per  cent  interest,  payable  semi-annually,  and  to 
secure  their  payment  authorized  the  execution  of  a  first 
mortgage  on  all  its  property  and  effects;  that  the  bonds 
"Were  issued,  one  thousand  dollars  in  bonds  for  each  nine 
hundred  dollars  paid  in  as  aforesaid,  and  al.-^o,  in  addition  to 
the  bonds  issued,  to  each  subscriber  for  nine  hundred  dollars 
paid,  nine  hundred  dollars  of  stock  were  issued,  which  pur- 
ported on  its  face  to  be  fully  paid  for;  that  the  mortgage  was 
executed  and  duly  recorded,  and  is  made  exhibit  A  to  the 
bill;  that  nothing  was  paid  for  the  stock  and  bonds  except 
certain  amounts  paid  on  account  of  the  subscription;  and 
that  the  bonds  were  issued  to  and  are  now  held  by  parties 
having  full  notice  and  knowledge  of  the  agreement  on  which 
the  same  were  issued,  and  the  larger  part  are  held  by  the 
original  subscribers;  that  during  the  years  1886  and  1887, 
the  Brierfield  Coal  and  Iron  Company  became  indebted  to 
orators  for  a  large  amount;  that  in  July,  1887,  the  said  com- 
pany became  financially  embarrassed,  and  the  trustee  named 
in  the  deed  of  trust,  in  pursuance  of  a  provision  in  the  deed 
of  trust,  demanded  and  received  "a  further  assurance"  to 
secure  the  bonds  which  had  been  issued,  and  within  a  few 
days  thereafter  demanded  and  took  possession  of  all  the 
property  of  said  company;  and  on  the  third  day  of  August, 
1887,  the  said  trustee  filed  his  bill  in  the  circuit  court  of  the 
United  States  for  the  middle  district  of  the  state  of  Alabama, 
and  asked  authority  from  the  said  circuit  court  to  issue  cer- 
tificates, which  should  be  a  first  lien  upon  the  property  of 
eaid  corporation;  that  when  the  bill  was  filed  by  the  trustee 
there  was  due  and  unpaid  of  the  subscription  for  the  stock  a 
large  amount,  to  wit,  five  hundred  thousand  dollars,  and  with 
the  knowledge  of  these  facts  the  trustee,  with  the  knowledge 
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and  consent  of  the  directors  and  of  said  corporation,  procured 
an  order  of  the  court  for  that  purpose,  and  issued  sixty-five 
thousand  dollars  in  certificates,  which  were  to  be  a  first  lien 
or  charge  upon  the  property;  that  on  the  28th  of  July,  1887, 
the  corporation  was  insolvent,  and  after  the  trustee  took  pos- 
session of  the  property  it  ceased  to  carry  on  the  business  for 
which  it  was  organized;  that  the  bonds  were  issued  without 
consideration,  and  under  the  laws  of  Alabama  were  void; 
that  under  the  bill  fih'd  in  the  said  circuit  court  of  the 
United  States,  with  the  consent  of  tlie  corporation,  the  court 
has  decreed  a  foreclosure  of  the  mortgage  and  further  assur- 
ance, and  a  sale  of  the  property;  that  the  debts  of  the  corpo- 
ration, not  included  in  the  mortgage,  amount  to  one  hundred 
and  fifty  thousand  dollars,  and  that  the  issue  of  the  bonds 
was  a  fraud  on  the  creditors,  and  the  "deed  of  further  assur- 
ance" was  fraudulent,  and  made  with  intent  to  hinder,  de- 
lay, and  defraud  tlie  creditors;  and  that  the  bill  was  filed 
and  prosecuted  in  the  federal  court,  and  the  certificates  were 
issued  for  the  purpose  of  hindering,  delaying,  and  defrauding 
the  creditors  of  said  corporation.  Other  facts  to  show  fraud 
are  averred. 

The  hill  states  that  complainants  and  the  other  creditors 
had  no  notice  or  knowledge  or  information  of  the  terms  upon 
which  the  bonds  were  is>ued,  or  the  consideration  of  the  same, 
or  for  the  mortgage  or  further  assurance,  until  after  the  bill 
was  filed  in  the  circuit  court  of  the  United  States.  The  bill 
prays  that  the  bonds  be  declared  fraudulent  and  void,  and 
that  the  mortgage  and  further  assurance  be  decreed  fraudu- 
lent and  void,  and  the  issue  of  certificates  be  declared  fraudu- 
lent, and  that  the  decree  of  foreclosure  and  sale  be  declared 
fraudulent  and  void  against  complainants,  and  lor  an  account. 
Only  the  trustee  and  the  corporation  are  made  parties  defend- 
ant in  the  present  bill. 

To  the  bill,  as  a  wliole,  the  respondents  severally  demurred, 
and  each  assigned  several  grounds  of  demurrer;  but  all  raise, 
and  were  intended  to  raise  in  did'erent  ways,  the  question  of 
the  jurisdiction  of  the  chancery  court,  the  j)laintitr's  bill 
showing  that  the  circuit  court  of  the  United  States,  under  a 
bill  filed  by  tiie  trustee,  had  decreed  a  foreclosure  and  sale  of 
the  property,  which  was  then  unexecuted,  and  had  authorized 
the  issue  of  the  certificates.  No  other  question  is  raised  by  the 
demurrers,  and  none  other  will  be  considered. 

The  principle  is  universally  acknowledged,  that  when  two 
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courts  have  concurrent  jurisdiction,  that  which  first  takes 
cognizance  of  the  case,  has  the  right  to  retain  it,  to  the  excla- 
«ion  of  the  other;  that  if  a  trust  estate  is  being  administered 
by  a  court  of  competent  jurisdiction,  or  where  property  is  in 
gremio  legis,  of  a  court  of  rightful  jurisdiction,  no  other  court 
can  interfere,  and  wrest  from  it  the  possession  and  jurisdic- 
tion first  obtained.  As  was  said  in  Feck  v.  JeanesSy  7  How. 
624,  625,  "  Where  a  court  has  jurisdiction,  it  has  a  right  to  de- 
cide every  question  wliich  occurs  in  the  cause;  and  whether 
its  decision  be  correct  or  otherwise,  its  judgment,  till  reversed, 
is  regarded  as  binding  in  every  other  court;  and  where  the 
jurisdiction  of  a  court,  and  the  right  of  a  plaintiff  to  prose- 
cute his  suit  in  it,  has  once  attaclied,  that  right  can  not  be 
arrested  or  taken  away  by  proceedings  in  any  other  court. 
These  rules  have  their  foundation,  not  merely  in  comity,  but 
in  necessity.  For,  if  one  court  may  enjoin,  the  other  may 
retort  by  injunction;  and  thus  the  parties  be  without  remedy, 
being  liable  for  a  process  for  contempt  in  one,  if  they  dare  to 
proceed  in  the  other.  Neither  can  one  take  property  from  the 
custody  of  the  other  by  replevin,  or  any  other  process,  for  this 
would  produce  a  conflict  extremely  embarrassing  to  the  ad- 
ministration of  justice." 

The  rule  here  declared  has  been  adopted  and  followed  in- 
variably by  all  subsequent  decisions.  Many  of  them,  how- 
ever, have  given  it  a  very  broad  and  extensive  significance, 
while  others  have  limited  its  meaning,  and  consequently  the 
application  of  the  principle  has  not  in  all  repeats  been  uniform. 

In  the  case  of  Vaughan  v.  Northup,  15  Pet.  1,  it  was  held, 
that  an  administrator  appointed  in  one  state  must  account  for 
the  assets  received  by  him  according  to  the  law  of  his  appoint- 
ment, and  could  not  be  sued  in  the  court  of  another  state  for 
the  assets  received  and  held  by  him  in  his  official  capacity. 
Williams  v.  Benedict,  8  How.  107,  was  a  case  where  an  estate 
had  been  declared  insolvent,  and  the  assets  were  being  admin- 
istered in  the  state  courts  for  the  benefit  of  all  the  creditors. 
It  was  held,  that  the  property  was  in  gremio  legis,  and  not  sub- 
ject to  levy  by  the  United  States  marshal  at  the  suit  of  a  credi- 
tor suing  in  the  federal  courts. 

In  the  case  of  Peale  v.  Phipps,  14  How.  372,  commissioners 
had  been  appointed  to  settle  up  and  distribute  the  assets  of 
an  insolvent  bank,  and  it  was  held  that  no  other  court  had 
jurisdiction  to  interfere  at  the  suit  of  creditors,  and  apply  the 
assets  to  the  payment  of  their  claims;  that  it  was  the  duty  of 
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all  creditors  to  apply  to  the  state  court  which  had  taten  Juris- 
diction of  the  settlement  and  distribution  of  the  assets.  The 
principles  declared  in  this  decision  are  reaffirmed  in  Barton 
V.  Barbour,  104  U.  S.  126. 

In  the  case  of  Taylor  v.  Carryl,  20  How.  583,  a  writ  of  at- 
tachment issued  by  a  state  court  had  been  levied  upon  a  ves- 
sel, and  the  vessel  replevied.  Suit  was  afterwards  begun  in 
a  court  of  admiralty  to  enforce  seamen's  wages,  and  the  writ 
placed  in  tlie  hands  of  a  marshal.  It  was  held  that  tlie  state 
court  having  possession  first,  the  possession  could  not  be  in- 
terfered with  by  the  admiralty  court,  citing  Ilagan  v.  Lucas, 
10  Pet.  400.  In  this  case  there  was  a  dissenting  opinion  by 
Taney,  C.  J.,  who  recognized  tlie  general  principle,  but  held 
that  because  of  the  equities  of  the  claimants  (the  lien  of  sea- 
men's wages),  of  which  alone  the  admiralty  court  had  juris- 
diction, the  jurisdiction  of  the  admiralty  court  did  not  violate 
the  rule.  The  rule  declared  by  Taney,  C.  J.,  seems  to  be  the 
law  in  this  state,  in  which  it  has  been  declared  that  although 
the  probate  and  chancery  courts  may  have  concurrent  juris- 
diction, yet  if  there  are  peculiar  equities  of  which  the  probate 
court  cannot  take  jurisdiction,  then  the  chancery  court  may 
proceed,  without  a  violation  of  the  rule:  Gould  v.  Hayes,  19 
Ala.  448;    WUIdnson  v.  Stuart,  74  Ala.  198. 

The  case  of  Freeman  v.  Howe,  24  How.  450,  after  re-affirm- 
ing the  principle  in  Peck  v.  Jenness,  7  How.  624,  625,  declared 
that  property  in  the  hands  of  the  United  States  marshal, 
seized  by  him  upon  a  writ  from  the  circuit  court  of  the  United 
States,  could  not  be  replevied  or  interfered  with  by  a  writ  from 
a  state  court,  and  furtlier  held  that  the  principle  did  not  de- 
pend upon  tlie  rights  of  the  parties  involved,  and  that  it  ap- 
plied to  persons  who  were  not  parties  to  the  original  or  first 
suit.  In  Riggs  v.  Johnson  Co.,  6  Wall.  166,  it  was  declared  that 
the  rendition  of  a  judgment  did  not  exhaust  the  jurisdiction, 
but  that  it  continued  until  the  judgment  was  satisfied;  that 
process  subsequent  to  the  judgment  was  as  necessary  as  pro- 
cess antecedent;  that  process  of  the  state  courts  could  not  in- 
terfere with  the  jurisdiction  of  the  federal  courts,  neither  the 
federal  courts  with  the  state  court;  that  where  there  was  con- 
current jurisdiction,  the  one  which  first  had  jurisdiction  of 
the  matter  continued  to  exercise  it  witliout  interference. 

In  the  case  of  Barton  v.  Barbour,  104  U.  S.  126,  Woods,  J., 
declared  that  the  rule  was  not  limited  to  cases  where  the  pur- 
pose was  to  interfere  with  the  possession  of  the  receiver,  but 
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extends  to  suits  in  assumpsit,  or  other  cases  where  the  effect 
of  the  suit  or  judgment  against  the  receiver  would  be  to  di- 
minish the  assets  in  his  hands.  Miller,  J.,  in  a  dissenting 
opinion,  uses  the  following  language:  "  I  know  of  no  principle 
or  precedent  whereby  a  court  of  law,  having  before  it  a  plain- 
tiff with  a  cause  of  action  of  which  it  has  jurisdiction,  and  a 
defendant  charged  with  an  act  also  within  its  jurisdiction,  is 
bound,  or  even  is  at  liberty,  to  deny  the  plaintiff  his  lawful 
right  to  a  trial  because  the  defendant  is  a  receiver,  appointed 
by  some  other  court,  and  to  leave  the  suitor  to  that  for  rem- 
edy"; and  quoting  approvingly  from  Kinney  v.  Crocker,  18 
Wis.  74,  continues:  "There  can  be  no  room  to  question  this 
conclusion  [the  right  to  sue  a  receiver  without  leave  of  the 
court],  in  all  cases  where  there  is  no  attempt  to  interfere  with 
the  actual  possession  of  property  which  the  receiver  holds  un- 
der the  order  of  a  court  of  chancery,  but  only  an  attempt  made 
to  obtain  a  judgment  at  law  in  a  claim  for  damages." 

In  Wiswall  v.  Sampson,  14  How.  52,  66,  it  was  held  that 
property  in  the  hands  of  a  receiver  for  one  court  could  not  be 
sold  so  as  to  pass  title  to  the  purchaser,  under  executions  is- 
sued from  another  court.  If  such  a  sale  was  pronounced 
valid,  it  would  have  the  effect  to  wrest  from  another  court  its 
rightful  possession  of  the  property. 

In  Buck  V.  Colbath,  3  Wall.  334,  —  opinion  by  Miller,  J., — 
it  was  held  that  whenever  property  has  been  seized  by  an  offi- 
cer of  a  court,  the  property  is  in  possession  of  the  court,  and 
no  other  court  can  take  possession  of  it.  This  general  prin- 
ciple has  its  limitations.  It  is  only  while  the  property  is  in 
the  possession  of  the  court,  actually  or  constructively.  When 
the  litigation  is  ended  or  the  possession  discharged,  other 
courts  can  then  deal  with  it.  No  contest  can  then  arise  about 
the  possession.  Officers  of  the  court  seizing  property  des- 
cribed in  the  mandate,  such  as  writs  of  replevin  at  common 
law,  orders  of  sequestration  in  chancery,  or  process  in  rem, 
will  be  protected;  but  when  the  writ  issued  is  to  be  levied 
generally,  without  particular  instructions  or  description  of  the 
property  to  be  taken  in  possession  or  levied  upon,  and  the 
officer  exercises  a  discretion  in  the  execution  of  the  writ,  he 
may  be  sued  in  trespass  for  an  abuse  of  the  discretion,  or  a 
wrongful  use  of  the  writ,  but  no  suit  can  be  maintained  to 
take  from  him  the  possession  of  the  property. 

The  chancery  court  of  Louisville,  Kentucky,  by  a  decree  di- 
rected its  marshal  to  deliver  the  cliuich  (the  matter  of  contra- 
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yersy)  to  Watson  and  others.  While  this  suit  was  pending, 
and  the  church  was  in  the  possession  of  the  marshal  of  the 
chancery  court,  Jones  and  others  filed  a  bill  in  the  United  States 
court  to  get  possession  of  the  church,  and  to  enjoin  the  marshal 
from  delivering  the  church  to  Watson,  and  to  enjoin  Watson 
from  taking  possession  of  the  church.  In  Watson  v.  Jones, 
13  Wall.  713,  Miller,  J.,  said:  "The  decisions  of  this  court  in 
the  cases  of  Taylor  v.  Carryl,  20  How.  583;  Freeman  v.  Howe, 
24  How.  450;  and  Buck  v.  Colhath,  3  Wall.  334,  are  conclu- 
sive that  the  marshal  of  the  chancery  court  cannot  be  dis- 
placed as  to  the  actual  possession  of  the  property,  because 
that  might  lead  to  a  personal  conflict  between  the  officers  of 
the  courts  for  the  possession;  and  the  cases  of  Diggs  v.  Wol- 
cott,  4  Cranch.  179,  and  Peck  v.  Jenness,  7  How.  624,  625,  are 
conclusive  against  any  injunction  from  the  federal  court  for- 
bidding Watson  et  al.  from  taking  possession  of  the  church 
which  the  decree  of  the  chancery  court  required  the  marshal 
to  deliver  to  them."  But  the  court  held,  under  the  prayer  for 
general  relief,  the  court  was  authorized  to  grant  any  relief  to 
the  plaintiff,  authorized  by  the  pleadings  and  proof,  "  which 
did  not  enjoin  the  defendants  Watson  and  others  from  taking 
possession  of  the  church,  or  which  did  not  disturb  the  posses- 
sion of  the  marshal  of  the  Louisville  chancery  court."  We 
do  not  cite  this  case  as  indorsing  altogether  the  conclusion 
reached  by  the  court  in  the  relief  granted,  but  as  an  authority 
recognizing  and  declaring  the  limitations  placed  upon  the 
general  rule  laid  down  in  Peck  v.  Jenness,  7  How.  624,  625, 
and  which  has  been  followed  in  so  many  decisions. 

The  case  of  Krippendorf  v.  Hyde,  110  U.  S.  276,  arose  in 
this  way:  Hyde  and  Brother  brought  suit  in  the  United 
States  circuit  court  against  Frey  et  al.,  and  sued  out  an  at- 
tachment, which  was  levied  upon  a  large  stock  of  goods  in  the 
possession  of  Krippendorf,  who  claimed  them  as  his  own. 
Krippendorf  executed  a  forthcoming  bond  to  the  marshal. 
After  judgment  against  Frey,  the  goods  having  been  disposed 
of,  Krippendorf  paid  their  value  to  the  marslial.  He  then 
filed  his  bill  on  the  equity  side  of  the  same  court  in  which  the 
attachment  suit  was  brouglit,  made  the  marshal  and  attaching 
creditors  defendants,  set  up  his  claim  to  the  money  in  the 
hands  of  the  marshal,  and  prayed  that  the  marshal  be  enjoined 
from  paying  it  over  to  the  creditors.  The  court  held  that 
Krippendorf  might  have  maintained  trespass  against  the  mar- 
shal, but  that  he  could  not  replevy  the  property  in  a  state 
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court,  as  it  must  be  regarded  as  in  the  custody  of  the  United 
States  circuit  court.  It  was  held  that  the  bill  was  maintain- 
able, not  as  an  original  bill  in  equity,  but  as  ancillary  to  the 
principal  action  at  law,  in  which  the  attachment  issued,  and 
ehould  be  regarded  as  merely  a  petition  in  that  cause,  .... 
and  on  account  of  the  peculiar  relations  of  the  courts  of  the 
€tate  and  the  United  States,  it  was  permissible  as  a  necessary 
result  to  prevent  a  failure  of  justice,  and  to  furnish  in  such 
cases  a  certain,  adequate,  and  complete  remedy,  against  inju- 
rious abuses  of  the  process  of  the  court,  by  supplying  a  means 
in  the  principal  suit  of  trying  the  title  to  property  in  the  cus- 
tody of  the  law. 

The  case  of  Covell  v.  Heyman,  111  U.  S.  176,  re-affirms  the 
doctrine  declared  in  Krippendorf  v.  Hyde,  110  U.  S.  276,  and 
holds  that  it  is  an  error  for  a  state  court  to  permit  the  recov- 
ery of  the  possession  of  property  by  its  rightful  owner  against 
a  marshal  of  the  United  States,  held  by  him  by  the  levy  of  an 
attachment  or  execution  issued  from  a  federal  court;  that  the 
property  is  in  the  custody  of  the  law,  and  its  possession  can- 
not be  disturbed  by  the  process  of  any  state  court.  This  case 
further  holds,  that  the  owner  could  maintain  suit  in  trespass 
against  the  marshal,  or  by  petition  in  the  court  from  which 
the  writ  issued  to  the  marshal,  the  owner  could  be  fully  pro- 
tected, either  in  his  rights  of  ownership  to  the  property  or 
the  money  in  the  hands  of  the  marshal;  citing  a  number  of 
authorities,  which  have  been  referred  to  and  quoted  from  in 
this  decision. 

In  the  case  of  Heidriiter  v.  Elizabeth  Oil  Cloth  Co.,  112  U.  8. 
294,  Heidritter  brought  suit  in  assumpsit  in  the  state  of  New 
Jersey,  and  in  the  same  suit  averred  facts  to  fix  and  establish 
a  mechanic's  lien  upon  a  building  of  the  defendant.  At  the 
time  the  suit  was  commenced  to  fix  and  enforce  a  mechanic's 
lien,  the  premises  in  controversy  were  in  the  actual  possession 
of  a  United  States  marshal,  having  been  seized  by  the  col- 
lector of  internal  revenue,  and  were  being  held,  pending  the 
prosecution  of  a  suit  to  have  the  premises  condemned  and  de- 
clared forfeited  for  having  been  unlawfully  used  as  a  distillery. 
The  building  was  sold  under  a  judgment  of  the  state  court, 
and  plaintiff,  Heidritter,  became  the  purchaser.  The  defend- 
ant held  under  the  marshal's  deed,  the  premises  having  been 
Bold  by  him  on  execution  from  the  federal  court.  The  court 
held  that  the  proceedings  in  the  state  court  to  enforce  the 
mechanic's  lien  took  place  when  the  property  was  in  the  ex- 
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elusive  custody  and  control  of  the  district  court.  The  sub- 
Btantial  violation  of  the  jurisdiction  of  the  district  court  con- 
fiisted  in  the  control  over  the  property  in  its  possession  assumed 
and  asserted  in  commencing  the  proceedings  to  enforce  against 
it  the  lien  claimed  by  the  plaintiffs,  prosecuting  the  claims  to 
judgment,  and  consummating  them  by  a  sale;  citing  Wiswall 
V.  Sampson,  14  How.  52,  and  others.  The  opinion  proceeds, 
however,  as  follows:  "  But  it  is  to  be  understood  as  a  qualifi- 
cation of  what  has  been  said,  that  we  do  not  mean  to  decide 
that  the  plaintiff  in  the  actions  in  the  state  court  might  not, 
without  prejudice  to  the  jurisdiction  of  the  district  court,  com- 
mence their  actions,  so  far  as  that  was  a  step  necessary  by  the 
mechanic's  lien  law  of  New  Jersey,  for  the  mere  purpose  of  fix- 
ing and  preserving  their  rights  to  a  lien;  provided  always  they 
did  not  prosecute  their  actions  to  a  sale  and  disposition  of  the 
property,  which,  by  relation,  would  have  the  effect  of  avoiding 
the  jurisdiction  of  the  district  court  under  its  seizure.  The 
distinction  seems  reasonable  and  just,  and  is  supported  by  de- 
cisions"; citing  Clifton  v.  Foster,  103  Mass.  233;  4  Am.  Rep. 
539;  Williams  v.  Benedict,  8  How.  107;  Yonley  v.  Lavender,  21 
Wall.  276. 

In  the  case  of  Walling  v.  Miller,  108  N.  Y.  173,  2  Am.  St. 
Rep.  400,  it  was  held  that  the  possession  of  the  receiver  must 
not  be  disturbed,  except  by  permission  of  the  court,  by  per- 
sons having  adverse  though  paramount  claims,  and  a  sale 
under  execution  of  property  in  the  custody  of  a  receiver, 
though  under  a  levy  made  prior  to  his  appointment,  is  void, 
unless  authorized  by  the  court;  that  before  the  sale  was  made, 
leave  to  make  the  sale  should  be  granted  by  the  court  which 
appointed  the  receiver;  that  the  appointment  did  not  destroy 
the  lien,  and  application  might  also  be  made  to  the  court  for 
payment  of  the  execution  out  of  the  proceeds  of  the  sale  made 
by  the  receiver. 

In  the  case  of  Drury  v.  Cross,  7  Wall.  299,  the  direc- 
tors fraudulently  procured  a  mortgage  to  be  foreclosed  for 
a  much  larger  sum  than  was  due,  of  which,  by  a  fraudulent 
combination  with  the  purchaser,  they  were  to  be  benefited. 
Upon  a  bill  by  the  creditors,  it  was  decreed  that  the  pur- 
chaser should  be  held  liable  as  a  trustee  for  the  creditors. 

In  the  case  of  Stout  v.  Lye,  103  U.  S.  66,  the  general  prin- 
ciple of  law  under  consideration  was  conceded.  The  real 
question  before  the  court  for  decision,  and  which  was  decided, 
was,  whether  the  state  court  or  the  federal  court  first  had 
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jurisdiction;  and  it  was  held  that  by  the  filing  of  the  peti- 
tion, and  the  proceeding  in  the  Btate  court  for  the  foreclosure 
of  the  mortgage,  that  court  was  the  first  to  assume  and  exer- 
cise juriscMction;  and  the  court  further  held  1  hat  the  decree 
ascertaining  and  fixing  the  amount  of  the  indebtedness  of  the 
mortgagor  to  the  mortgagee  was  conclusive  and  binding  upon 
other  creditors  of  the  mortgagor,  so  far  as  it  fixed  a  liability 
of  the  mortgagor  and  its  amount  to  the  mortgagee.  The  prin- 
ciples of  law  raised  by  the  demurrers  of  the  respondents  in 
the  case  under  consideration  were  not  involved  in  the  case  of 
Stout  V.  Lye,  103  U.  S.  66. 

The  Holladay  case,  27  Fed.  Rep.  830,  was  a  bill  in  equity 
in  the  federal  court  by  Hickox  against  Holladay  to  set  aside 
a  fraudulent  conveyance  made  by  Ben  Holladay  to  his 
brother  Joseph  Holladay.  After  disposing  of  other  questions 
which  arose  in  the  case,  the  opinion  proceeds  as  follows: 
"The  answer  of  Holladay  also  contains  an  allegation  in  bar 
of  this  suit,  to  the  effect  that  on  November  7,  1883,  and  prior 
to  the  commencement  thereof,  the  circuit  court  of  the  state 
for  the  county  of  Multnomah,  in  a  suit  tlin»'i  pending  therein 
between  Ben  Holladay  and  Joseph  Holladay,  appointed  a  re- 
ceiver of  all  the  property  mentioned  in  the  bill  herein,  who  is 
now  in  possession  of  the  same  as  such  receiver,  which  suit  is 
still  pending  in  said  court.  In  support  of  this  defense,  coun- 
sel submit  the  proposition  that  while  property  is  in  the  hands 
of  a  receiver  appointed  by  a  court,  no  other  court  can  acquire 
or  take  jurisdiction  of  a  suit  concerning  such  property,  and 
cites  a  number  of  authorities  in  support  thereof;  but  the  prop- 
osition is  altogether  too  broad,  and  is  unsupported  by  the  au- 
thorities cited.  The  receiver  has  no  right  in  the  property,  but 
only  the  possession  thereof.  So  long  as  that  is  not  disturbed 
or  questioned,  parties  may  litigate  in  the  same  court  or  else- 
where questions  concerning  the  ultimate  right  and  title  to 
the  property;  and,  therefore,  notwithstanding  the  case  of 
Holladay,  and  the  possession  of  the  receiver  therein,  this 
court  may  take  jurisdiction  of  a  suit  to  set  aside  or  postpone 
an  alleged  fraudulent  conveyance  of  any  of  this  property  by 
Ben  Holladay  which  hinders  or  delays  the  plaintiflF  in  the 
enforcement  of  his  judgment  against  said  Holladay.  In  Buck 
V.  Colbath,  3  Wall.  334,  this  question  is  examined  by  Mr. 
Justice  Miller,  and  the  conclusion  reached  that  the  rule 
among  courts  of  concurrent  jurisdiction,  that  the  one  which 
first  obtains  jurisdiction  of  a  case  has  the  exclusive  right  to 
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decide  every  question  arising  therein,  is  subject  to  limitations. 
See  also  Andrews  v.  Sviith,  19  Blatchf.  100;  5  Fed.  Rep.  833. 

"The  object  of  the  suit  in  the  state  court  between  the  two 
Holladays  is  not  stated  in  the  answer;  but  in  the  nature  of 
things,  it  cannot  involve  the  matters  in  controversy  here,  and 
particularly  the  question  of  whether  the  plaintiff  is  entitled, 
as  a  creditor  of  Ben  Holladay,  to  have  tiiese  conveyances  to 
Joseph  Holladay  set  aside,  or  postponed  in  favor  of  the  judg- 
ment agjiinst  the  former.  If  this  court  should  find  that  these 
conveyances  were  made  with  intent  to  hinder  and  delay  the 
plaintiff  in  the  collection  of  his  demand,  under  such  circum- 
stances as  makes  the  grantee  therein  a  participant  in  the 
fraud,  it  would  be  its  duty  to  decree  that  they  be  set  aside,  or 
postponed  in  favor  of  the  plaintiff's  judgment.  So  far  there 
would  be  no  interference  with  the  process  of  the  state  court, 
or  the  possession  of  the  receiver.  Whether  this  court  will 
stop  there,  and  remit  the  plaintiff  to  his  execution  out  of  the 
same  state  court  on  his  judgment  therein,  or  provide  for  the 
sale  of  so  much  of  the  property  by  a  master  as  may  be  sufli- 
cient  to  satisfy  the  same,  together  with  the  cost  incurred  in 
this  court,  will  depend  on  circumstances.  The  latter  course 
cannot  be  pursued  M'hile  the  receiver  is  in  charge,  for  that 
would  necessarily  interfere  with  his  possession.  But  so  long 
as  the  plaintiff's  right  to  enforce  the  judgment,  and  for  the 
amount  found  due  him,  depends  on  a  decree  of  this  court,  it 
is  proper,  and  very  convenient,  that  any  disposition  of  the 
property  in  question  to  satisfy  the  same  should  be  made  on  its 
process.  And  provision  may  be  made  in  the  decree  that  the 
sale  shall  be  delayed  until  the  receiver  is  discharged,  or  that 
the  plaintilT  may  apply  on  the  footing  of  the  decree,  for  an 
order  of  sale  as  soon  as  such  discharge  takes  place." 

In  tiie  case  of  the  Daniel  Kaine,  35  Fed.  Rep.  786,  Paine 
recovered  a  judgment  in  the  state  court  of  Pennsylvania  against 
James  Linn,  a  tenant  in  common  of  the  steamboat  Daniel 
Kaine,  execution  issued,  and  the  sheriff  made  this  return: 
"  Levied  upon  all  the  right,  title,  and  interest  of  the  defendant 
in  the  steamboat  Daniel  Kaine,  in  the  hands  of  the  United 
States  marshal,  and  gave  notice  to  the  United  States  marshal 
(Miller)  of  said  levy,  and  made  claim  upon  proceeds  of  boat." 
After  stating  these  facts,  the  court  proceeds:  "  Was  it  then 
beyond  the  reach  of  his  execution  creditors  wlioso  judgment 
was  in  the  state  court?  It  is,  indeed,  undeiiiable,  tliat  this 
court  has  obtained  exclusive  jurisdiction  over  the  vessel  for 
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all  the  purposes  of  the  suit  which  had  been  here  instituted: 
Heidritter  v.  Elizabeth  Oil  Cloth  Co.,  112  U.  S.  294;  and  it  it 
not  to  be  doubted  that  property  once  attached  or  levied  on  is 
in  the  custody  of  the  law,  and  is  not  liable  to  be  taken  by 
another  execution  in  the  hands  of  a  different  officer,  especi- 
ally if  that  officer  is  acting  under  a  different  jurisdiction: 
Hagan  v.  Lucas,  10  Pet.  400;  Taylor  v.  Carryl,  20  How.  583; 
Freeman  v.  Howe,  24  How.  450.  It  will  be  perceived,  however, 
that  the  sheriff's  levy  here  did  not  involve  tlie  disposition  or 
control  of  the  property.  It  was  made  in  manifest  subordina- 
tion to,  and  in  recognition  of  the  right  of  the  marshal  to  hold 
and  dispose  of  the  vessel.  Nor  was  actual  seizure  necessary 
to  give  efficacy  to  the  sheriff's  levy,  as  it  was  made,  not  upon 
the  res  itself,  but  merely  upon  the  defendant's  interest:  Srodea 
V.  Caven,  3  Watts,  258;  Welsh  v.  Bell,  32  Pa.  St.  13;  but  the 
execution  creditor  here  need  not  stand  on  the  sheriff's  levy. 
In  Pennsylvania,  a  fi.  fa.  binds  all  the  defendants'  personal 
property  in  the  bailiwick,  whether  there  is  a  levy  or  not;  and 
the  lien  attaches  from  the  time  the  writ  is  put  in  the  sheriff's 
hands:  Duncan  v.  McCumhcr,  10  Watts.  212.  The  issuing  of 
the  execution  from  the  court  of  common  pleas  was  not  an  in- 
terference with  the  marshal,  and  in  nowise  tended  to  bring 
about  a  conflict  of  jurisdiction.  What  good  reason,  then,  is 
there  for  denying  to  this  execution  creditor  the  benefit  of  a 
lien?  In  Heidritter  v.  Elizabeth  Oil  Cloth  Co.,  112  U.  S.  294, 
the  court  noticed  and  carefully  distinguished  between  the  pro- 
ceedings in  the  state  court  for  the  purpose  of  declaring  and 
establishing  the  mechanic's  lien,  and  the  subsequent  proceed- 
ings involving  the  sale  of  the  property,  the  latter  only  being 
adjudged  void." 

In  the  case  of  Ball  v.  TompTcins,  41  Fed.  Rep.  486,  after  stat- 
ing the  general  principle,  that  "  this  court  cannot  invade  the 
possession  of  the  subject-matter  of  controversy  already  taken 
by  the  state  court  having  concurrent  authority,  and  in  the 
exercise  thereof;  for  the  rule  is  here  as  elsewhere,  that  the 
court  which  first  acquired  possession  of  the  subject  will  retain 
it,  and  the  power  to  dispose  of  it  by  its  own  adjudication,  cit- 
ing WilUavis  V.  Benedict,  8  How.  107;  Freeman  v.  Howe,  24 
How.  450;  Yonley  v.  Lavender,  21  Wall.  276,  proceeds  as  fol- 
lows: "And  tliis  brings  us  to  the  pivotal  question  in  the  pres- 
ent inquiry:  What  is  the  nature  and  character  of  the  posses- 
ti  )n  f)f  the  strife  or  federal  court  which  excludes  the  exercise 
oi"  authority  over  the  subject  or  thing  by  the  other?     From 


Nov.  1891.]     Gay,  Hardie  &  Co.  v.  B.  C.  &  I.  Co.  136 

the  authorities  on  this  subject  (which  in  the  circuit  courts  are 
not  altogether  harmonious),  and  from  the  reasons  for  the  rule, 
I  apprehend  it  to  be,  substantially,  that  the  possession  con- 
templated as  sufBcient  to  make  it  exclusive  is  that  which  the 
court  by  its  process,  or  some  equivalent  mode,  has,  either  for 
the  direct  purpose  of  the  proceeding,  or  for  some  other  purpose 
ancillary  to  the  main  object,  drawn  into  its  dominion  and 
custody  some  thing.  That  thing  may  be  corporeal  or  incor- 
poreal, a  substance,  or  a  mere  riglit.  These  may  be  the  sub- 
ject-matter of  jurisdiction  in  a  pending  cause,  which  often 
proceeds  from  the  beginning  to  the  judgment  without  the 
court's  having  taken  actual  dominion  of  any  thing;  but  there 
is  no  exclusive  jurisdiction  over  such  a  matter.  The  result 
may  be  a  judgment  which  will  establish  a  right,  but  the  court 
has  not  had  any  possession.  The  pendency  of  a  controversy 
in  a  suit  in  a  state  or  federal  court  is  no  bar  to  a  suit  in  the 
other  court  involving  the  same  controversy:  Stanton  v.  Em- 
brey,  93  U.  S.  548;  and  each  will  proceed  in  its  own  course  to 
a  judgment  establishing  the  right.  The  control  which  each 
court  has  over  its  own  processes  has  always  been  found  ade- 
quate to  prevent  mischief  from  diverse  judgments  in  the  sev- 
eral jurisdictions;  but,  in  proceeding  on  its  way,  whenever 
either  court  finds  that  the  other  has  already  taken  actual  do- 
minion over  some  subject,  it  will  let  the  thing  alone,  so  long 
as  that  dominion  is  retained,  and  proceed,  if  there  be  enough 
material  besides  to  support  the  exercise  of  its  jurisdiction,  and 
the  pursuit  may  reach  fruit.     If  not,  it  will  stop. 

There  are  many  cases  in  the  supreme  court  reports  where 
this  subject  has  been  discussed,  and  these  principles  applied. 
Some  of  them  have  been  already  cited.  Others  are  Heidritier 
V.  Elizabeth  Oil  Cloth  Co.,  112  U.  S.  294;  Rio  Grande  R.  R.  Co. 
V.  Gomila,  132  U.  S.  478. 

Under  the  act  of  Congress  of  March  3,  1887,  receivers  ap- 
pointed by  the  courts  of  the  United  States  may  now  be  sued 
without  leave  in  any  court  having  jurisdiction  over  the  sub- 
ject. 

No  court  can  interfere  with  the  custody  of  property  held  by 
another  court  through  a  receiver,  but  may  establish  by  its 
judgment  a  debt  against  the  receivership,  which  must  be 
recognized,  even  by  the  court  appointing  the  receiver,  and  is 
not  open  to  revision  by  it,  if  the  court  rendering  the  decision 
had  jurisdiction  of  the  subject-matter  and  the  parties.  The 
manner  in  which  it  shall  be  paid,  and  the  adjustment  of  the 
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equities  between  all  persons  having  claims  on  the  property 
and  efTects  in  the  hands  of  a  receiver,  must  be  under  the  con- 
trol of  the  court  having  custody  through  its  receiver;  but  thia 
does  not  affect  the  jurisdiction  of  other  courts  conclusively  to 
establish  by  judgment  the  existence  and  extent  of  a  claim: 
Dillingham  v.  Russell,  73  Tex.  47,  15  Am.  St.  Rep.  753. 

It  is  a  well  established  rule,  that  when  there  is  a  fund  in 
court  for  distribution,  creditors,  or  those  entitled  to  share  in 
the  distribution,  may  come  in  by  petition,  and  have  their 
claims  adjusted  by  the  court  administering  the  trust,  and 
receive  their  distributive  share.  Such  were  the  facts  in  the 
case  in  Williams  v.  Benedict.  8  How.  107,  and  Peale  v.  Phipps, 
14  How.  372,  and  some  others  cited;  but,  when  a  bill  is  filed 
to  foreclose  a  mortgage,  the  proper  parties  are  the  mortgagor 
and  mortgaj^ee.  The  fund  primarily  is  applied  to  the  mort- 
gage debt,  the  balance  to  the  mortgagor.  A  stranger  to  the 
mortgage,  in  the  absence  of  a  statute  or  rule  of  court,  cannot 
have  himself  made  a  party,  without  the  consent  of  the  com- 
plainant: Renfro  v.  Goetter,  78  Ala.  318;  Flournoy  v.  Harper, 
81  Ala.  494;  Hamhrick  v.  Russell,  86  Ala.  199. 

Neither  do  the  complainants,  in  the  case  under  considera- 
tion, have  that  relation  to  the  matter  or  parties  in  the  fore- 
closure suit,  which  would  enable  them  to  file  a  bill  of  review 
of  the  decree  in  that  case,  and  show  error  apparent  on  the 
record;  or  by  bill  in  the  nature  of  a  bill  of  review,  and  show 
that  they  were  overreached  and  defrauded  by  its  procurement. 
They  were  neither  parties  nor  privies  to  that  proceeding,  and 
have  no  title  or  claim  of  ownership  to  the  property  conveyed 
by  the  mortgage:  Wliidng  v.  Bank  of  United' Slates,  13  Pet.  16; 
Humphreys  v.  Burleson,  72  Ala.  4;  Dunklin  v.  Harvey,  56  Ala. 
181;  Newliny.  McAfee,  64  Ala.  364;  Curry  v.  Peebles,  83  Ala. 
226;  Lee  v.  Lee,  55  Ala.  602;  City  of  Opelika  v.  Daniel,  69 
Ala.  215. 

Extracts  at  length  have  been  quoted  from  leading  cases, 
that  the  reasoning  and  conclusions  of  the  different  courts  con- 
struing, limiting,  and  applying  the  general  principle  stated  in 
Peck  V.  Jenness,  7  How.  624,  625,  may  be  the  better  understood 
and  appreciated.  All  the  authorities  recognize  the  impor- 
tance of  carefully  preserving  the  boundary  line  between  courts 
of  concurrent  jurisdiction,  in  order  to  prevent  conflicts,  and 
to  preserve  in  harmony  their  relations  to  each  other.  Har- 
mony between  the  state  and  federal  courts  is  the  life  of  our 
complex  system  of  government,  and  sliould  be  guarded  by  a 
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"flaming  sword  which  turns  every  way."  To  prevent  abuse 
of  the  principle,  and  the  successful  perpetration  of  injustice 
or  fraud,  througli  forma  of  law,  courts  accord  to  suitors  and 
litigants  all  necessary  latitude;  and  they  are  not  restricted 
to  any  one  forum  for  the  adjudication  of  any  question  or  right, 
provided  only  that  such  adjudications  are  not  upon  questions 
pending  in  another  concurrent  court  which  had  prior  juris- 
diction, and  provided  that  its  writs  or  process  shall  not  hin- 
der the  performance  of  any  lawful  mandate  of  such  concur- 
rent court,  or  interfere  with  or  disturb  the  possession  of  any 
subject-matter  then  in  gremlo  legis. 

Possibly  plaintiffs  miglit  sue  the  Brierfield  Coal  and  Iron 
Company  in  a  court  of  law,  and  recover  judgment,  and  have 
execution  as  in  the  case  of  the  steamboat  Daniel  Kaine,  in 
35  Fed.  Rep.  786,  or  file  a  bill  on  the  judgment  as  in  the 
Holladay  case,  27  Fed.  Rep.  830;  or,  when  necessary  to  fix 
and  establish  a  lien,  they  may  proceed  for  this  purpose  as  in 
the  case  of  Heidritter  v.  Elizabeth  Oil  Cloth  Co.,  112  U.  S.  294, 
and  in  neither  instance  transgress  the  domain  of  the  United 
States  court.  Any  attempt  to  enforce  the  judgment  or  lien 
thus  established,  b}' interfering  with  the  possession  or  subject- 
matter  under  the  control  of  the  concurrent  court,  would  be 
nugatory. 

In  accordance  with  the  principle  declared  by  Miller,  J.,  in 
the  case  of  Watson  v.  Jones,  13  Wall.  679,  the  court  should 
grant  any  relief  authorized  by  the  pleadings  and  proof,  which 
did  not  conilict  witli  the  decree  of  the  United  States  court,  or 
disturb  the  possession  of  the  property  in  the  hands  of  the 
court,  although  the  bill  may  ask  for  some  relief  which  per- 
haps can  not  be  granted.  . 

It  may  be,  that  notwithstanding  the  complainants  do  not 
claim  any  ownership  in  the  property  conveyed  by  the  mort- 
gage, or  may  not  have  that  relationship  to  the  foreclut^ure  suit 
which,  under  the  decisions  of  this  state,  cited  above,  would 
autliorize  them  to  file  a  bill  of  review,  or  an  original  bill  iu 
the  nature  of  a  bill  of  review,  to  connect  or  set  aside  the  de- 
cree rendered  in  the  circuit  court  of  tlie  United  States,  for 
error  apparent,  or  for  fraud  in  its  procurement,  under  the 
liberal  system  declared  in  the  case  of  Krippcndnrf  v.  Hyde, 
110  U.  S.  27G,  to  prevent  abuse  and  injustice,  ])laintifrs  might 
get  relief  by  filing  a  petition  as  aticiilarv  to  the  foreclosure 
suit.  We  express  no  opinion  as  to  that  quf^stion.  We  do  hold, 
oiowuver,  that  i''  the  t'-istj.>»  iu  the  deed  of  trust,  and  the  do- 
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fendant  corporation,  the  Brierfield  Coal  and  Iron  Company,  and 
the  stockholders  and  directors,  with  the  knowledge  and  assist- 
ance of  the  stockholders,  fraudulently  combined  and  colluded 
together  to  hinder,  delay,  and  defraud  the  creditors  of  the  de- 
fendant corporation,  and  to  carry  out  this  fraudulent  purpose 
procured  the  certificates  mentioned  in  the  pleadings  to  be 
fraudulently  issued,  and  fraudulently  procured  the  execution 
of  the  deed  of  further  assurance;  and  that  the  bonds  secured 
by  the  trust  were  without  consideration,  and  issued  in  viola- 
tion of  law,  of  which  the  holders  had  notice,  and  a  decree  of 
foreclosure  of  the  deed  of  trust  was  procured  in  the  United 
States  court  for  the  same  fraudulent  purpose  and  intent,  which 
facts  seem  to  be  substantially  averred  in  the  bill,  and  which, 
on  demurrer,  must  be  regarded  as  true,  the  complainants,  a» 
creditors,  are  entitled  to  relief  in  some  court.  We  further 
hold  that  the  jurisdiction  of  the  chancery  court  of  the  state 
of  Alabama  of  all  these  matters  is  full  and  complete,  and  un- 
less these  questions  are  pending  in  some  other  court  of  con- 
current jurisdiction,  in  such  way  and  manner  as  may  be 
pleaded  in  bar  to  this  suit,  the  complainants,  upon  proof  of 
the  averments  of  the  bill,  are  entitled  to  every  relief  in  this 
court:    W^atson  v.  Jones,  13  Wall.  679. 

In  granting  relief,  if  the  pleadings  and  proof  justify  it,  the 
chancery  court  will  be  controlled  by  the  limitations  and  prin- 
ciples herein  declared,  so  as  not  to  conflict  with  the  jurisdic- 
tion of  the  federal  court. 

We  do  not  wish  to  be  understood  as  intimating  that  the  bill 
is  in  all  respects  without  defect  as  to  parties,  or  that  a  proper 
decree  could  be  rendered  upon  the  pleadings  in  their  present 
shape,  or  that  any  decree  would  affect  the  riglits  of  bond- 
hokhn-s,  or  holders  of  the  certificates,  who  have  not  been  made 
parties  to  the  cause.  We  simply  adjudge  the  grounds  of  de- 
murrer assigned,  being  against  the  bill  as  a  whole,  are  not 
well  taken,  and  sliould  have  been  overruled. 

Reversed  and  remanded. 

Ci.oPTON  and  Walker,  JJ.,  not  sitting. 


Sto.vk,  C.  J.,  filed  a  concurrint;  opinion  in  which,  after  recapitulating  tha 
facts  set  forth  in  the  opiiiidii  of  Jiistii-o  Coleman,  anil  pointing  out  that,  un- 
der the  ciioUHistances,  the  bonds  of  the  corporation  were  to  be  regarded  as 
having  been  issued  to  the  holders  without  any  con>ideration,  and  alludini? 
to  the  susjiiciuus  fact  thrit  the  huslnind  of  one  of  the  holders  was  named  as 
trusti'e  ill  tlie  mortgage  given  for  tiie  security  of  the  bonds,  proceeded  to 
ducusa  the  doctrine  as  to  tlie  limiis  witiuii  which  a  court  can  entertain  ju- 
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rifldiction  of  snits  relating  to  matters  of  which  a  court  of  concurrent  juris- 
diction has  already  taken  coc;nizance.  "Each  of  the  governments,  federal 
and  state,  has  a  judiciary,  a  necessary  arm  for  the  enforcement  of  delegated 
power  and  preservation  of  good  order;  and  in  the  administration  of  justice 
controversies  may  and  do  arise  in  the  adjustment  of  which  the  courts  of  tho 
two  governments  have  concurrent  jurisdiction.  ,  .  .  Properly  administered, 
each  tribunal  can  exercise  all  its  rightful  jurisdiction,  and  grant  all  rightful 
relief  to  the  suitors  before  it,  without  abridging  tho  equal  rights  of  other 
equally  meritorious  suitors  before  other  tribunals  having  equal  power.  The 
diflSculty  lies  in  determining  when  or  from  what  arbiter  the  mandate  can 
be  authoritatively  uttered,  'thus  far  shalt  thou  go.'  That  two  material 
bodies  cannot  occupy  the  same  space,  is  an  established  law  of  physics.  If 
this  impossible  feat  be  attempted,  collision  must  be  the  result.  So  when 
one  court  has  acquired  and  is  in  jurisdiction  over  a  subject-matter  inter 
paries,  no  other  court  of  simply  concurrent  power  can  take  jurisdiction  of 
that  same  subject-matter  between  the  same  parties;  and  the  rule  is  much 
more  inflexible  when,  under  some  color  or  process  of  its  own,  the  court  first 
acquiring  jurisdiction  has  obtained  possession  of  the  res  which  is  the  subject 
of  the  suit.  When  this  is  the  case,  the  thing  is  in  the  custody  of  the  court, 
and  until  disposed  6f  by  final  judgment  or  decree,  that  possession  cannot  be 
interfered  with  by  any  court  of  coiicur'-ent  jurisdiction,  whether  its  powers 
be  invoked  by  a  party  to  the  first  suit  or  by  a  stranger  to  the  litigation." 
He  then  expressed  his  full  concurrence  with  the  statements  of  Justice  Cole, 
man  as  to  the  extent  of  the  rule,  and  proceeded  thus:  "The  reason  of  the 
rule  exists  in  the  prevention  of  collisions  between  courts  of  concurrent  ju- 
risdiction. Neither  the  reason  nor  the  rule  finds  any  field  of  operation,  when 
the  proceedings  in  one  jurisdiction  do  not  in  any  manner  iiiterfere  with  those 
in  the  other.  .  .  .  Under  the  suit  by  the  trustee  in  the  United  States  court, 
all  the  property  of  the  Brierfield  Coal  and  Iron  Company  was  placed  in  the 
hands  of  a  trustee  or  receiver,  to  be  administered  for  the  purposes  specified 
in  the  mortgage,  and  the  further  assurance.  Until  that  court  finishes  the 
litigation  there  pending,  and  relinquishes  the  possession  of  the  property,  no 
other  court  can  disturb  that  possession,  or  interfere  with  the  untrammeled 
adjudication  of  the  issues  raised  in  that  suit;  and  the  decision  or  decree 
rendered,  or  to  be  rendered  in  that  suit,  will  bind  all  the  parties  to  it  and 
their  privies,  unless  it  is  reversed  by  a  court  having  authority  to  revise  its 
judgment:  Sfout  v.  Lye,  103  U.  S.  66.  In  other  words,  while  the  proceed- 
ings of  the  court  are  in  fieri,  and  the  corporation's  effects  are  in  the  hands  of 
that  court's  trustee  or  receiver,  no  other  court  of  concurrent  jurisdiction, 
and  no  suitor  in  such  court,  can  disturb  or  interfere  with  such  possession, 
or  with  that  court's  untrammeled  adjudication  of  the  questions  before  it. 
The  rule  has  no  greater  extent  than  this:  2  Leading  Cases  in  Equity, 
part  2,  1402." 

Tlie  fact  was  then  emphasized  that  as  Gay,  Hardie  &  Co.  had  not  been 
made  defendants  in  the  suit  by  the  trustee,  they  could  not  be  heard  in  de- 
fense of  it.  It  was  pointeel  out  that  the  law  furnisiied  them  with  no  coercive 
means  of  having  themselves  made  defendants,  and  that  even  if  they  were 
notified  to  come  and  prove  their  claims,  they  would  not  bo  in  a  position  to 
controvert  the  legality  of  the  bonds  and  mortgage.  The  charges  of  fraud 
were  then  summarized,  and  it  was  shown  that  iu  the  trustee's  suit  "  no 
adversary  interest  was  presented,"  and  that  "in  the  nature  of  things  none 
could  be  regularly  presented."  A  judgment  thus  obtained  was  collusive, 
and  could  have   no  binding  effect  on  creditors  who  are   not   and  have  no 
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legitimate  means  of  making  themselves  parties.  "  Only  parties  and  their 
privies  in  estate  or  blood  are  estopped  from  disputing  the  ascertained  facta 
on  which  judgments  of  courts  are  founded.  As  to  creditors  who  ar* 
strangers  to  the  record,  if  fraudulent,  tliey  are  of  no  avail.  When  they  are 
made  a  fraudulent  contrivance  or  aid  in  hindering,  delaying,  or  obstructing 
creditors  in  the  enforcement  of  their  just  demands,  they  acquire  no  additional 
force  by  the  circumstance  that  in  form  they  are  the  solemn  judgments  of  a 
court.  Nothing  is  simpler  or  easier  of  accomplishment  than  to  reduce  aa 
unfounded  or  fraudulent  claim  to  judgment  when  the  ostensible  antagonists 
concur  in  the  desire  to  do  so,  and  the  court  or  presiding  judge,  being  igno- 
rant of  the  secret  intent,  and  acting  only  on  the  case  shown  intlie  pleadings, 
is  without  knowledge  of  the  purpose  intended.  Ho  'u  thus  sometimes  made 
the  innocent  instrument  of  a  most  atrocious  fraud.  Chancery  sweeps  away 
auch  contrivances  'as  cliaff  before  the  wind.'" 

The  conclusion  deiluced  from  tlie  foregoing  considerations  is  thus  stated: 
"  It  is  certainly  true  that  no  court  will  or  can  restrain  or  intermeddle  with 
another  court  of  co-ordinate  juriadiction.  It  does,  however,  often  interfere 
with  parties  who  are  conducting  litigation  before  anotlier  tribunal.  It 
would  seem  there  can  be  no  objection  to  taking  testimony  to  estal)li3h  the 
justness  of  complainant's  claim,  and  if  true  as  churgid,  tiie  fraud  of  the 
■corporatioa  through  its  officers  lu  placing  or  attempting  to  place  its  efifecta 
beyond  the  reach  of  its  bona  fide  creditors.  Nor  does  it  appear  that  steps 
cannot  be  taken  to  subject  tiia  unpaid  subscriptions  of  stock  in  the  corpora- 
tion to  the  demand  of  complainants,  it  is  not  shown  that  the  circuit  court 
of  the  United  States  has  taken  any  jurisdiction  of  this  subject,  or  been  asked 

to  do  80." 

An  application  for  a  rehearing  was  made,  and  Justice  Stone  delivered  a 
ehort  opinion,  in  which,  while  admitting  that  the  appellees  had  fully  demon- 
strated that,  so  long  as  the  circuit  court  of  the  United  States  had  control 
and  possession  of  the  property  and  effects  of  the  Brierfield  Coal  and  Iron 
Company,  no  otlier  court  could  interfere  with  that  possession,  he  again  ex- 
pressed his  conviction  that  any  decree  which  that  court  might  deliver  would 
be  determinative  merely  of  the  rights  involved,  as  between  the  parties  to  the 
«uit,  but  that  its  effect  extended  no  further.  It  could  not  determine  prop- 
erty rights  against  other  claimants  who  were  not  parties  to  the  litigation, 
and  the  fact  that  the  court  which  was  to  deliver  the  decree  was  a  federal 
court  was  immaterial.  Another  argument  in  support  of  the  main  ground  on 
which  the  equity  of  the  bill  in  the  present  case  rested  was,  that  the  arrancje- 
ments  by  which  the  stockholders  were  allowed  to  receive  the  bonds  without 
consideration  were  in  direct  violation  of  the  principle  that  the  capital  stock 
of  a  corporation  is  a  trust  fund  for  its  creditors.  This  corporation,  "instead 
of  holding  the  capital  stock  as  a  trust  fuml  primarily  for  the  benefit  of  the 
creditors  and  secondarily  for  the  stockholders,  reversed  this  rational  order 
of  things,  transformed  tlie  stockholders  into  creditors,  and  made  them  a  pre- 
ferred class,  with  a  prior,  paramount  mortgage  lien  over  all  other  creditors 
who  may  have  trusted  or  may  trust  the  corporation."  Such  facts,  if  truly 
represented  in  the  complainants'  bill,  rendered  further  comment  unneces- 
aary..  In  an  earlier  portion  of  his  opinion  he  disposed  of  an  objection  as  to 
the  venue  of  the  action,  which  is  sufficiently  explained  in  the  last  of  our 
syllabi  to  this  case. 

JuRi.sDrcriov  —  Conflict  of.  —  Where  two  courts  possess  equal  and  con- 
current jurisdiction  of  a  matter,  that  court  in  wiiich  jurisdiction  first  at- 
taches will  retain  the  case  for  liua.1  disposition:  Merrill  v.  Lak",  16  Ohio,  373; 
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47  Am.  Dec.  377;  Chflpin  v.  James,  11  R.  I.  86;  23  Am.  Rep.  412;  Keating  r. 
Spink,  3  Oliio  St.  105;  62  Am.  Dec.  214;  Dutil  v.  Pacheco,  21  Cal.  438;  82 
Am.  Deo.  749.  This  rule  was  applied  in  regard  to  federal  and  state  courts 
in  Hines  v.  /iawion,  40  Ga.  35(3;  2  Am.  Rep.  581;  Sharon  v.  S/iaron,  84  CaU 
424.  VVIien  ouce  tlie  state  courts  have  acquired  jurisdiction  of  a  question, 
the  federal  juiliciary  has  no  control  over  it  until  the  state  has  finally  ex- 
hausted its  judicial  power  by  a  final  decision  iu  its  highest  tribunal:  State  v. 
Bndielder,  5  Minn.  223;  80  Am.  Dec.  410.  On  the  other  hand,  a  state  court 
has  no  jurisdiction  of  an  action  to  foreclose  a  mortgage  where  the  premise* 
were,  at  the  commencement  of  the  action,  in  the  hands  of  a  receiver  ap- 
pointed by  a  federal  court  having  jurisdiction  to  make  such  appointment: 
Milwaukee  etc.  R.  R.  Co.  v.  Mihoaukee  etc.  R.  R.  Co.,  20  Wis.  165;  88  Am, 
Dec.  735.  So  also  where  a  circuit  court  of  the  United  States  has  canceled  a 
forged  instrument,  and  enjoined  the  claiming  of  property  rights  thereunder, 
it  is  the  duty  of  the  state  court  to  respect  that  injunction,  and  to  prevent 
the  enforcement  of  any  property  rights  which  are  essentially  based  upon  the 
forged  and  canceled  instrument:  Sharon  v.  Sharon,  84  Cal.  424. 

Receivers,  Soits  aqain.st. — Whether  leave  to  sue  a  receiver  is  neces- 
sary is  discussed  in  the  note  to  Naglee  v.  Alexandria  etc.  R'y  Co.,  5  Am. 
St.  Kep.  316.  Spalding  v.  Commonwealth,  88  Ky.  135,  and  Brown  v.  Rauchf 
1  Wash.  497,  are  recent  authorities  for  the  doctrme  that  such  leave  is  ne- 
cessary. That  the  possession  of  a  receiver  cannot  be  disturbed  by  persons 
having  adverse  though  paramount  liens,  unless  permission  is  given  by  the 
court  appointing  him,  see  Walling  y.  Miller,  108  N.  Y.  173;  2  Am.  St.  Rep. 
400. 


Farley  v.  Farley. 


[94  Alabama,  501.] 

Marriaok  and  Divorce  —  Pleadinq  Marriaqk. — In  a  bill  for  divorc% 
an  averment  by  the  complainant  that  on  a  certain  day  "she  was  law- 
fully and  legally  married  to  the  defendant,"  in  suUicient,  thougli  subse- 
quent allegations  in  the  bill  show  that  tlie  wife  was  induced  to  go  through 
the  ceremony  of  marriage  by  the  fraudulent  representations  of  the  de- 
fendant that  the  person  who  performed  the  ceremony  was  an  authorized 
minister. 

Marriaoe  and  Divorce  —  Marri.aob  per  Verba  de  Futuro  Followed 
BY  ConABiTAriO>f.  —  Marriage  is  not  constituted  by  cohabitation  with- 
out the  solemnizitiou  of  the  marriage  ceremony,  where  it  is  the  under- 
standing of  the  parties  cohabiting  that  they  are  not  to  become  husband 
and  wife  until  a  formal  ceremony  takes  T)lace. 

Marriage  and  Divokck. — A  Marriage  wrrnonx  a  License  and  bt  ak 
Unauthorized  Person  is  valid,  if  the  parties  consent  thereto  and  after- 
wards cohabit  together. 

Marriage  and  Divorck — Validity  of  a  Marriage  Procured  by  Fraud. 
Wiiere  there  is  an  executory  agreement  to  marry,  and  one  of  the  parties 
is  induced,  by  fraudulent  representations,  to  go  through  a  marriage  cer- 
emony before  a  person  not  authorized  to  perform  it,  and  the  ceremony 
is  followed  by  cohabitation,  the  marriage  is  valid  for  all  civil  purposes, 
unless  and  until  avoitled  by  the  deceived  party.  If  the  defendant  in  a 
divorce  suit  is  the  party  who  was  gudty  of  the  fraud,  he  cannot  take 
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advantage  of  his  own  wrong  and  assert  that  the  consent  was  not  matnal, 

for  the  purpose  of  avoiding  the  marriage. 
Marriagb  and  Divorcb  —  Plbadinq.  —  An  averment  as  to  the  charge  of 
adultery  which  states  "that  said  defendant  has  been  gnilty  of  adultery 
with  divers  parties  and  persons,  whose  names  are  unknown  to  the  ora> 
trix,"  is  sufficiently  certain. 

Watts  and  Son,  for  the  appellant. 

Charles  Wilkinson,  for  the  respondent. 

Per  Curiam.  Appellee  seeks  by  the  bill  the  dissolution  of 
the  bonds  of  matrimony,  on  the  ground  that  defendant  has 
abandoned  her,  and  has  committed  adultery  with  divers  other 
women.  The  appeal,  being  taken  from  a  decree  overruling  a 
motion  to  dismiss  the  bill  for  want  of  equity,  and  a  demurrer 
thereto,  involves  only  the  sufficiency  of  its  allegations.  The 
bill  alleges  that  the  parties  were  of  the  age  of  consent.  The 
averment  as  to  the  marriage  is,  "  that  heretofore,  to  wit,  on 
the  sixth  day  of  May,  1890,  your  oratrix,  Daisy  Farley,  whose 
maiden  name  was  Daisy  Flexnor,  was  lawfully  and  legally 
married  unto  Hoxie  C.  Farley,  the  defendant  to  this  your 
oratrix'a  bill  of  complaint."  This  is  a  sufficient  averment  of 
the  marriage:  2  Bishop's  Marriage  and  Divorce,  sec.  332. 
Defendant  insists,  however,  that  this  general  averment  is  lim- 
ited and  modified  by  subsequent  allegations  of  fact,  which 
show  there  was  never  a  legal  marriage  between  complainant 
and  defendant.  The  allegations  referred  to  are,  that  defend- 
ant, having  taken  advantage  of  the  innocence  and  inexperience 
of  complainant,  did  not  in  fact  have  the  marriage  ceremony 
performed  by  an  authorized  minister,  but  substituted  therefor 
a  person  unknown  to  her,  who,  she  subsequently  discovered, 
was  not  a  minister;  that  defendant  and  such  person  repre- 
sented to  complainant  that  he  was  a  regularly  ordained  min- 
ister of  the  Gospel,  well  known  in  the  city  of  Montgomery; 
also,  that  they  had  procured  from  the  judge  of  probate  of 
Montgomery  County  a  license  for  the  marriage  of  complainant 
and  defendant,  and  that  by  these  representations,  which  were 
untrue,  they  imposed  upon  her  credulity,  and  she  married  de- 
fendant for  her  great  love  towards  him.  The  bill  also  avers 
that  complainant  and  defendant  associated  together  and  co- 
habited as  husband  and  wife. 

Whether,  under  our  statutes,  a  legal  marriage  can  be  had 
without  license,  and  without  solemnization,  was  left  an  opea 
and  unsettled  question  in  Robertson  v.  State,  42  Ala.  510;  but 
in  the  subsequent  case  of  Beggs  v.  State,  55  Ala.  108,  it  was 
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lield  that  a  marriage  without  license  from  the  judge  of  pro 
bate,  and  without  eoleninization  by  any  person  authorized  by 
statute  to  solemnize  it — merely  by  the  consent  of  the  parties 
—  followed  by  cohabitation,  is  valid.  The  statutes  having 
been  since  re-enacted,  without  material  change  in  phraseology, 
and  as  marriages  may  have  been  contracted  on  the  faith  of  the 
decision,  and  the  legitimacy  of  children  depend  on  maintain- 
ing the  rule  therein  declared,  whatever  may  be  our  individual 
opinion  as  to  the  legality  of  such  marriages  under  our  stat- 
utes, we  do  not  feel  at  liberty  to  depart  from  the  doctrine  in 
Beggs  v.  State,  55  Ala.  108;  if  deemed  impolitic  and  unwise, 
the  legislature  must  furnish  the  remedy. 

It  may  be  reasonably  inferred  from  the  averments  of  the 
bill,  being  taken  as  true,  that  complainant,  at  least,  did  not 
mean  and  intend  to  enter  into  the  relation  of  husband  and 
wife,  unless  there  was  a  formal  solemnization  of  the  marriage. 
As  a  general  proposition,  wlien  the  nuptials  are  delayed  with 
an  understanding  of  the  parties  tliat  they  are  not  to  become 
husband  and  wife  until  a  formal  ceremony  takes  place,  mar- 
riage is  not  constituted  by  copulation  without  such  solenmi- 
zation;  for,  in  such  case,  consent  to  become  husband  and 
wife  presently,  indispensable  to  a  valid  marriage,  does  not 
«xist:  Peck  v.  Peck,  12  R.  I.  485;  34  Am.  Rep.  702;  1  Bishop's 
Marriage  and  Divorce,  sec.  262.  This,  however,  is  not  the 
question  here  presented.  Complainant  consented,  in  fact 
became  the  wife  of  defendant,  though  beguiled  into  the  as- 
sumption at  that  time  of  the  status  of  marriage,  by  misrepre- 
sentations of  the  legality  and  binding  effect  of  the  formal 
ceremony.  The  precise  question  is,  when  there  is  an  execu- 
tory agreement  to  marry,  with  the  understanding  that  the 
parties  were  not  to  become  husband  and  wife  without  formal 
solemnization,  what  is  the  effect  of  an  intervening  ceremony, 
without  license,  performed  by  a  person  unauthorized,  imposed 
on  complainant  by  false  pretenses  and  representations,  but 
believed  by  her  to  be  lawful  and  bona  fide  f  A  marriage  pro- 
cured by  deception  and  fraud,  except,  it  may  be,  of  certain 
kinds  and  magnitude,  is  not  absolutely  void,  but  only  void- 
able, and  valid  for  all  civil  purposes  unless  and  until  avoided 
by  the  deceived  party.  The  party  imposed  upon  may  dis- 
affirm or  ratify  the  contract  of  marriage  after  discovery  of  the 
fraud;  and,  it  has  been  held,  that  voluntary  cohabitation 
thereafter  as  husband  and  wife  is  a  ratification.  As  under 
the  rule  declared  in  Beggs  v.  State,  55  Ala.  108,  a  valid  mar- 
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riage  may  be  constituted  without  license  and  solemnization, 
merely  by  the  consent  of  the  parties,  certainly  complainant 
may  ratify  her  consent  to  an  immediate  marriage,  procured 
by  false  representations,  and  thus,  by  relation,  render  the 
marriage  good  ah  initio.  The  contract,  however,  can  be 
avoided  only  by  the_  party  defrauded.  Says  Mr.  Bishop: 
"The  doctrine  seems  to  require  no  qualification,  that  a  void- 
able marriage  is,  until  the  act  or  sentence  transpires  which 
renders  it  void,  as  good  for  every  purpose  as  if  it  contained  na 
infirmity."  1  Bishop's  Marriage  and  Divorce,  sec.  116.  If, 
in  answer  to  the  usual  questions,  though  propounded  by  a 
person  not  autliorized  to  solemize  tlie  marriage,  both  partiea 
consented  to  a  union,  defendant  is  estopped  from  asserting 
that  the  consent  was  not  mutual,  or  that  he  did  not  consent; 
he  will  not  be  permitted  to  take  advantage  of  his  own  wrong 
and  fraud  to  escape  the  duties  and  responsibilities  of  the 
marital  relation.  "  The  party  who  commits  a  fraud  is  bound, 
and  remains  bound  until  the  party  deceived  has  made  his  or 
her  election,  and  will  thereafter  be  bound,  or  not,  according 
to  the  election  made":  Tomppert  v.  Tomppert,  13  Bush,  326; 
26  Am.  Rep.  197;  Hamp^tead  v.  Plaistow,  49  N.  H.  84;  State 
V.  Murphy,  6  Ala.  765;  41  Am.  Dec.  79.  The  allegations  of 
the  bill,  fairly  construed,  show  that  complainant  elected  to 
treat  and  recognize  the  marriage  as  valid.  The  averment  as 
to  the  charge  of  adultery  is,  "that  said  defendant  has  been 
guilty  of  adultery  witli  divers  parties  and  persons,  whose 
names  are  unknown  to  j'our  oratrix."  The  charge  is  averred 
with  a  suflicient  degree  of  certainty:  Holslon  v.  Holston,  23 
Ala.  777. 

Affirmed.  

Marriage  Per  Verba  db  Foturo  Followed  by  CoHABrrATiow  is  nol 
valid  in  such  sense  as  to  render  issue  legitimate:  Cheney  v.  Arnold,  15  N.  Y. 
345;  69  Am.  Dec.  609,  and  extended  note  thereto;  Peck  v.  Peck,  12  R.  I.  485; 
34  Am.  R.;p.  702;  Cartwrijht  v.  McGown,  121  111.  388;  2  Am.  St.  Rep.  lOoj 
Estate  of  Grimm,  131  Pa.  St.  199;  17  Am.  St.  Rep.  796. 

Marriage  and  Divorce.  — A  Marriage  Per  Verba  db  PRiBSEN-n,  fol- 
lowed by  cohabitation,  is  a  valid  marriage,  though  not  solemnized  accord* 
ing  to  the  laws  of  the  place  where  the  contract  is  made:  Fenton  v.  Reed,  4 
Johns.  52;  4  Am.  Dec.  244;  Newbury  v.  Brunsioick,  2  Vt.  151;  19  Am.  Dec. 
703;  Dyer  v.  Brannock,  66  Mo.  391;  27  Am.  Rep.  359;  Richard  r.  Brehm,  73 
Pa.  St.  140;  13  Am.  Rep.  73.3;  Voorhees  v.  VoorJiees,  46  N.  J.  Eq.  411;  19 
Am.  St.  Rep.  404.  The  sole  condition  prescribed  by  the  law  to  give  civil 
effects  to  a  putative  marriai^e  is  good  faith  on  the  part  of  one  or  both  the 
parties.  Such  good  faith  means  a  I)elief,  both  honest  and  reasonable,  that 
th«  marriage  is  valid  and  in  violation  of  no  legal  prohibition:  Smith  v.  Smith, 
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48  La.  Ann.  1140.  In  Peek  v.  Peck,  155  Mass.  479,  it  was  held  that  wher« 
a  man  and  a  woman,  whose  domicile  was  in  California,  agreed  in  Oregoa 
that  they  were  to  live  together  "so  long  as  mutual  affection  should  exist, * 
and  thenceforward  cohabited  and  held  themselves  out  to  be  husband  and 
wife,  such  an  agreement  waa  not  a  marriage  contract  bj  the  law  of  either  <d 
those  states. 


Thompson  v.  State. 

[94  Alabama,  635.] 
Labcent  —  Asportation,  what  is.  — The  offense  of  larceny  is  not  complete 
if  the  accused  fails  to  acquire  such  dominion  over  the  property  as  to 
enable  him  to  take  actual  custody  or  control.  Therefore,  where  the  evi« 
dence  merely  showed  that  the  defendant  struck  the  hand  of  the  prose- 
cuting witness,  and  either  knocked  or  took  out  two  dollars,  which  the 
witness  was  holding,  but  that  it  was  dark  at  the  time  and  the  witness 
did  not  see  the  money  either  in  the  defendant's  possession  or  on  tb« 
ground,  a  conviction  for  larceny  cannot  be  sustained. 

.R,  L.  Harmon,  for  the  appellant. 

William   L.  Martin,  attorney-general,  for  the  state. 

Walker,  J.  The  witness  for  the  state  testified  that  he  held 
out  his  open  hand  with  two  silver  dollars  therein,  showing  the 
money  to  the  defendant;  that  the  defendant  struck  witness's 
hand  and  the  money  was  either  knocked  out  of  his  hand 
c»r  was  taken  hy  the  defendant,  he  could  not  tell  positively 
which.  It  was  after  twelve  o'clock  at  night,  and  the  witness 
did  not  see  the  money  either  in  defendant's  possession  or  on 
the  ground.  The  court  charged  the  jury:  "If  the  jury  find 
from  the  evidence  that  the  defendant  with  a  felonious  intent 
grahbed  for  the  money,  but  did  not  get  it,  but  only  knocked 
it  from  the  owner's  hand  with  a  felonious  intent,  this  would 
be  a  sufficient  carrying  away  of  the  money,  although  defend- 
ant never  got  possession  at  any  time  of  said  money."  This 
charge  was  erroneous.  To  constitute  larceny,  there  must  be 
a  felonious  taking  and  carrying  away  of  personal  property. 
There  must  be  such  a  caption  that  the  accused  requires  do- 
minion over  the  property,  followed  by  such  au  asportation  or 
carrying  away  as  to  supercede  the  possession  of  the  owner  for 
an  appreciable  period  of  titne.  Though  the  owner's  posses- 
sion is  disturbed,  yet  the  offense  is  not  complete  if  the  accused 
fails  to  acquire  such  dominion  over  the  property  as  to  enable 
him  to  take  actual  custody  or  control:  Frnzier  v.  State,  85 
Ala.  17;  7  Am.  St.  Rep.  21;'  Croom  v.  State,  71  Ala.  14;  Ed- 
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monda  v.  State,  70  Ala.  8;  45  Ara.  Rep.  67;  Wolf  v.  State^  41 
Ala.  412.  It  is  not  enough  that  the  money  was  knocked  out 
of  the  owner's  hand,  if  it  fell  to  the  ground  and  the  defendant 
never  got  possession  of  it.  The  defendant  was  not  guilty  of 
larceny,  if  he  did  not  get  the  money  under  his  control.  If  the 
attempt  merely  caused  the  money  to  fall  from  the  owner's 
hand  to  the  ground,  and  the  defendant  ran  off  without  getting 
it,  the  larceny  was  not  consummated,  as  the  dominion  of  the 
trespasser  was  not  complete.  Charge  No.  1  was  a  proper 
statement  of  the  law  as  applicable  to  the  evidence  above  re- 
ferred to,  and  it  should  have  been  given. 
Reversed  and  remanded.   

Larcbht.  —  Asportation,  what  is:  See  note  to  S(cUe  r.  Homes,  67  Am. 
Dec.  272,  473.  There  must  be  a  severance  of  the  property  from  tlie  possea* 
•ion  of  the  owoer  to  some  appreciable  extent:  Frazier  v.  State,  85  Ala.  17;  7 
Aml  9L  Rai*.  21.  To  remove  wheat  from  the  owner's  garner  in  a  mill  into 
deUndaat's  adjoining  garner  is  a  sufficient  asportatioa  to  constitute  larcenyi 
SiaU  ▼.  OMHyv,  89  H.  a  475;  45  Am.  Rep.  G9S. 


Feebis  it.  Montgomery  Land  and  Impeovembnt 

Company. 

[94  Alabama,  557.] 

Partition. — Wiikre  Improvements  have  bebn  Madb  by  a  Cotknaht, 
partition  should  be  so  ordered  tiiat  he  may  receive,  as  his  share,  the  par- 
cel upon  whicli  ihodQ  improvements  have  been  made,  provideel  that  by 
■uch  a  division  full  justice  can  be  done  to  the  claims  of  the  other  co> 
tenants. 

Partition  —  Rights  of  Onk  PaRCHAsiyo  from  a  Cotenant  and  Making 
Impkovemeni's.  —  Where  a  coteiiant,  having  received  a  conveyance  of 
the  interests  of  the  other  co tenants,  sells  a  portion  of  the  land  to  a  bona 
J(de  purchaser,  who  erects  valuable  improvements  thereon,  and  the  heira 
of  one  of  the  original  cotenants  subsequently  obtain  a  judgment  setting 
aside  the  conveyance  of  their  ancestor's  interest,  such  purchaser  will  be 
entitled  in  a  suit  for  partition  of  the  land  brought  by  his  vendor,  to 
have  the  parcel  which  lie  has  improved  allotted  to  him,  if  the  partitiOQ 
may  be  so  made  without  prejudice  to  the  other  cotenants. 

Partition  — Parties. —In  a  suit  for  partition  it  is  indi>pen3able  that  all 
cotenants  not  uniting  in  the  bill  should  I'O  made  parties  defendant,  and 
therefore  since  the  United  States  cannot  be  ma  le  a  party  without  ita 
consent,  a  plea  of  one  of  the  defendants  which  avers  that  the  interest 
claimed  by  another  defendant  belongs  to  the  United  States,  will,  if  sas- 
tained  by  the  proof,  render  a  final  partition  impossible,  unleaa  the  United 
States  consents  to  become  a  party  to  the  cause. 
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W.  A.  Guntery  for  the  appellants. 

Tompkins  and  Troy,  for  the  respondents. 

Walker,  J.  Josiah  Morris,  being  seised  in  fee  of  a  tract 
of  land  containing  seventy-nine  acres  in  June,  1873,  by  a 
deed  in  which  his  wife  joined,  conveyed  an  undivided  one- 
half  interest  therein  to  Eugene  Beebe  and  Ferrie  Henshaw, 
who  were  partners  doing  business  under  the  firm  name  of 
Beebe  and  Honshaw.  Hensliaw  died  intestate  in  1879.  In 
January,  1887,  Morris  conveyed  his  remaining  undivided 
half  interest  in  the  land  to  the  Montgomery  Land  and  Im- 
provement Company.  At  the  same  time,  Beebe,  claiming 
and  representing  that  az  the  surviving  partner  of  Beebe  and 
Henshaw  he  was  fully  authorized  and  empowered  by  the 
heirs  of  Henshaw  to  sell  and  convey  the  entire  half  interest 
of  himself  and  the  deceased  Henshaw,  executed  to  the  same 
company  a  deed  purporting  to  convey  to  it  that  undivided 
half  interest  in  the  land;  and  that  company,  relying  upon 
Beebe's  statements  and  declarations,  received  from  him  the 
conveyance,  undertaking  to  convey  the  undivided  half  inter- 
est of  Beebe  and  Henshaw,  and  paid  him  therefor.  Imme- 
diately after  the  execution  of  the  deeds  to  it,  the  Montgomery 
Land  and  Improvement  Company  entered  upon  and  took 
possession  of  the  entire  tract  of  land.  That  company,  in 
September,  1887,  undertook  to  sell  and  convey  to  the  South- 
ern Cotton  Oil  Company  a  part  of  said  tract.  The  part  so 
attempted  to  be  sold  and  conveyed  was  a  lot  containing  about 
ten  acres.  The  oil  company  took  possession  of  this  lot  in 
good  faith,  believing  that  the  land  and  improvement  com- 
pany had  a  good  title  thereto,  and  had  conveyed  the  same  to 
it,  and  erected  permanent  improvements  thereon  of  the  value 
of  one  hundred  and  fifty  thousand  dollars.  Thereafter  it  was 
discovered  that  Beebe  had  no  right  to  convey  the  interest  of 
his  deceased  partner,  Henshaw;  and  the  heirs  of  Henshaw 
have  recovered  a  judgment  at  law  against  the  oil  company 
for  their  undivided  interest  in  the  lot  upon  which  the  im- 
provements had  been  erected.  The  original  bill  in  this  case 
was  filed  by  tlie  land  and  improvement  company  against  the 
oil  company  and  the  heirs  of  Hensliaw,  for  a  partition  of  tho 
whole  tract  above  mentioned.  The  bill  alleges  that  the  tract 
can  be  equitably  divided,  so  that  tlie  Henshaw  heirs  may 
have  their  respective  interests  allotted  out  of  the  unimproved 
portion  of  the  tract  which  the  complainant  has  not  attempted 
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to  convey;  and  the  complainant  offers  to  allow  them  to  re- 
ceive on  the  partition  tlieir  respective  portions  out  of  the 
unimproved  part. 

The  oil  company,  in  its  answer  and  cross-bill,  admits  the 
allegations  of  the  original  bill,  and  alleges  that  at  the  time  of 
its  purchase  from  the  land  and  improvement  company  it  had 
no  notice  or  information  that  the  Henshaw  heirs,  or  any  other 
than  its  vendor,  had  any  interest  in  or  title  to  the  land;  that 
it  took  the  land  described  in  its  deed  in  good  faith,  believing 
that  it  acquired  a  good  title  to  the  entire  interest  therein;  and 
that,  acting  under  such  belief,  it  erected  the  valuable  im- 
provements before  it  had  any  knowledge  or  information  of  the 
interest  or  claim  of  the  Henshaw  heirs.  It  accepts  the  offer 
of  the  original  bill,  that  the  interest  of  the  Henshaw  heirs  be 
allotted  to  them  out  of  the  unimproved  land  remaining  in  the 
possession  of  the  land  and  improvement  company,  and  by 
cross-bill  prays  for  a  writ  of  injunction  to  restrain  the  issue 
and  execution  of  writs  of  possession  on  the  judgment  at  law  ia 
favor  of  the  Henshaw  heirs. 

Demurrers  and  a  plea  were  interposed  for  the  Henshaw 
heirs  to  tlie  original  bill  and  to  the  cross-bill.  The  plea  and 
some  of  the  grounds  of  demurrer  to  the  original  bill  and  to  the 
cross-bill  were  overruled.  Other  grounds  of  demurrer  were 
sustained.  The  appellants  are  the  Henshaw  heirs  who  assign 
as  errors  the  rulings  adverse  to  them.  There  are  also  cross- 
assignments  of  errors  by  the  complainant  in  the  original  bill 
and  the  complainant  in  the  cross-bill,  respectively. 

When  the  land  and  improvement  company  took  possession 
of  the  entire  tract  umler  the  deeds  from  Morris  and  Beebe, 
though,  in  ignorance  of  the  interests  of  the  Plenshaw  heirs,  it 
claimed  the  land  as  sole  owner,  yet,  in  reality,  the  extent  of 
its  right  was  that  of  a  tenant  in  common  with  them.  The  in- 
terest which  it  had  acquired  gave  it  an  equal  right  with  them 
to  occupy  the  premises.  One  tenant  in  common  cannot  be 
deprived  of  the  right  to  use  and  enjoy  the  common  property 
because  his  cotenants  are  willing  to  let  the  property  lie  idle, 
or  fail  or  refuse  to  set  up  any  claim  to  it;  and  while  he  is  thus 
left  in  sole  possession,  he  may  manage  the  common  property 
in  any  way  he  pleases,  provided  he  does  not  injure  his  co- 
tenants:  yeu'bold  V.  Smart,  67  Ala.  326;  Gnyle  y.  Johnston,  80 
Ala.  3*)o.  He  may  cullivate  or  im|)rove  the  property,  and 
the  plain  dictate  of  justice  is  that  he  is  permitted  to  enjoy  the 
fruits  of  his  own  labors,  unless  that  result  involves  some  in- 
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friiigemeiit  upon  the  rights  of  his  cotenants  who  stand  off 
and  forbear  to  make  any  use  of  the  property.  The  tenant  out 
of  possession  may  at  any  time  assert  his  right  to  share  in  the 
j)()Ssession,  or  he  may  have  the  property  partioned  by  a  division 
among  the  cotenants  in  severalty,  each  taking  a  distinct  part 
according  to  the  extent  of  his  interest.  He  cannot  complain 
of  the  mere  possession  of  a  cotenant  so  long  as  he  refrains 
from  setting  up  any  claim  to  share  in  that  possession;  and 
if  in  the  partition  the  part  of  the  property  which  he  receives 
is  as  mucli  as  he  would  have  been  entitled  to  if  his  cotenant 
had  not  been  in  possession  at  all,  then,  certainly,  it  cannot  be 
said  that  his  share  in  the  property  has  been  diminished  by 
the  fact  that  his  cotenant  has  improved  the  part  which  is 
allotted  to  him  in  the  division.  This  court  has  not  been  un- 
mindful of  the  equitable  claim  of  a  tenant  in  coniuion  who 
lias  in  good  faith  expended  his  labor  and  capital  in  the  im- 
provement of  property  of  which  he  has  had  sole  possession 
while  his  co-owners  have  abandoned  or  neglected  it;  but  this 
equitable  claim  is  not  permitted  to  impair  tiie  right  of  the  co- 
tenant  out  of  possession,  or  to  hinder  or  burden  him  in  the 
partition  of  the  property.  Improvements  which  have  been 
made  by  the  tenant  in  possession  either  cover  so  much  of  the 
common  property  that  the  parts  which  the  cotenants  out  of 
possession  are  entitled  to  receive  on  a  partition  cannot  be  set 
off  to  them  without  including  a  portion  of  the  improvements, 
or  they  cover  no  more  than  the  part  which  may  be  allotted  to 
the  occupying  tenant.  In  the  former  case,  the  tenant  who 
has  made  the  improvements  must  suffer  a  loss  as  to  part  of 
them,  unless  his  cotenants  are  required  to  compensate  or  re- 
imburse him  therefor.  In  the  latter  case,  the  cotenants  who 
have  not  been  in  possession  may  get  their  full  share  of  the 
property  without  any  of  the  improvements.  In  the  one  case, 
if  the  tenant  who  has  had  nothing  to  do  with  making  the  im- 
provements is  required  to  contribute  to  the  payment  therefor, 
to  this  extent  his  right  to  a  partition  is  burdened  and  encum- 
bered as  the  result  of  the  fact  that  improvements  have  been 
made.  In  the  other  case,  he  may  get  his  full  share  of  the 
property,  and  he  is  not  injured  by  the  allotment  to  the  occu- 
pying tenant  of  the  part  of  the  land  which  the  latter  has 
improved. 

There  have  been  cases  in  this  court  involving  the  claim  of 
one  tenant  in  common  to  compensat'on  from  his  cotenants 
for  improvements  made  by  him  oa  tlie  common  propertyi 
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and  also  cases  in  which  the  claim  of  the  improving  tenant  wa» 
merely  to  have  the  part  of  the  property  which  he  had  improved 
allotted  to  liim,  so  that  his  cotenaiits  who  had  contributed 
nothing  in  the  improvements  should  receive  their  parts  of  the 
common  property  out  of  the  unimproved  portion  thereof.  la 
the  former  class  of  cases  the  claim  to  compensation  for  im- 
provements made  was  not  denied,  but  the  amount  of  the  com- 
pensation was  not  permitted  to  go  beyond  the  amount  of  the^ 
rents  charged  against  the  improving  tenant:  Hortonv.  Sledge^ 
29  Ala.  498;  Ormond  v.  Martin,  37  Ala,  598;  Turnipseed  v. 
Fitzpatrick,  75  Ala.  304.  In  the  latter  class  of  cases  there 
has  been  a  full  recognition  of  the  equitable  rule  that  the  court, 
if  it  is  practicable,  should  so  order  the  partition  as  to  give  the 
benefit  of  any  improvements  made  on  the  premises  to  him 
who  may  have  erected  or  made  them;  and  this  is  done  by 
assigning  to  such  part  owner  the  portion  of  the  estate  on  which 
such  improvements  are  situated:  Donnor  v.  Quartermas,  90 
Ala.  164;  24  Am.  St.  Rep.  778;  Wilkiasori  v.  Stuart,  74  Ala. 
198;  Sanders  v.  Robertson,  57  Ala.  465.  In  each  of  thfe  classes 
of  cases  tlis  equitable  claim  of  the  one  who  has  made  the  im- 
provements is  recognized  and  is  enforced  so  far  as  such 
enforcement  does  not  involve  an  itnpriirmcnt  of  the  rights  of 
his  cotenants.  There  is  a  conflict  in  the  authorities  upon  the 
question  of  allowing  a  cotenant  on  partition  to  recover  com- 
pensation for  improvements  made  by  him  without  the  assent 
of  his  cotenants;  but  in  cases  where  one  cotenant  has  im- 
proved only  a  parcel  of  the  premises  which  does  not  exceed 
nis  share  of  the  wliole  tract,  the  generally,  if  not  universally, 
recognized  rule  in  courts  of  equity  is  to  have  allotted  to  him, 
in  a  partition,  the  parcel  which  has  been  enhanced  in  value 
by  his  expenditures  and  industry:  Freeman  on  Cotenancy 
and  Partition,  2d  ed.,  sees.  509-511;  Robinson  v.  McDonald, 
11  Tex.  385;  62  Am.  Dec.  480,  and  note;  Nelson  v.  Clay,  7 
J.  J.  Marsh.  138;  23  Am.  Dec.  387;  St.  Felix  v.  Rankin,  3 
Edw.  Ch.  323.  When  the  equitable  claim  of  the  improving 
tenant  can  be  fully  recognized  and  protected  by  awarding 
him  the  part  which  he  has  improved,  the  question  of  requir- 
ing the  other  cotenants  to  make  compensation  for  the  im- 
provements is  not  involved.  They  get  their  full  shares  of 
the  property  without  any  charge  or  burden  upon  them  because 
of  the  improvements. 

The  equity  of  a  cotenant  to  have  the  part  of  the  common 
property  which  he  has  improved  allotted  to  him  on  a  partition 
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is  not  founded  upon  the  idea  that  he  made  the  improvements 
with  the  consent,  express  or  implied,  of  his  cotenants.  In  Don- 
nor  V.  Quartermas,  90  Ala.  164,  24  Am.  St.  Rep.  778,  and  in  San- 
ders V.  Robertson,  57  Ala.  465,  the  cotenants  in  whose  favor 
respectively  this  equity  was  recognized  had  made  the  improve- 
ments while  claiming  to  be  sole  owners  of  the  common  property 
and  while  in  adverse  possession  thereof;  and  in  Wilkinson  v. 
Stuart^  74  Ala.  198,  the  rule  is  so  stated  by  the  court  as  to  cover 
the  case  of  a  tenant  who  makes  improvements  upon  the  com- 
mon estate  without  the  authority  of  his  cotenant.  In  Horlon  v. 
Sledge,  29  Ala.  498,  it  was  declared  that  the  improving  temint 
was  not  entitled  to  compensation  for  improvements  to  the  ex- 
tent of  the  rents  charged  against  him  unless  he  made  the  im- 
provements at  a  time  when  he  really  and  bona  fide  believed  him- 
self to  be  the  true  owner  of  the  land,  and  unless  he  was  induced 
to  make  those  improvements  by  that  belief  really  entertained. 
The  authorities  generally,  both  in  cases  where  compensation 
for  improvements  is  allowed,  and  in  cases  where  the  improved 
portion  of  the  estate  is  allotted  to  the  cotenant  who  has  ex- 
pended his  labor  and  capital  thereon,  treat  the  fact  that  the 
improvements  were  made  by  one  who  supposed  himself  to 
be  legally  entitled  to  the  whole  premises  as  an  equitable  con- 
sideration in  his  favor:  1  Story's  Equity  Jurisprudence,  sec. 
655;  Sedgwick  and  Wait  on  Trial  of  Title  to  Land,  sees.  693, 
694;  note  to  Pitt  v.  Moore,  6  Am.  St.  Rep.  495;  Patrick  v. 
Marshall,  2  Bibb,  41;  4  Am.  Dec.  670;  and  authorities  cited 
supra.  Where  it  is  practicable,  without  injury  to  the  other 
cotenants,  to  allot  the  improved  portion  to  the  one  who  made 
the  improvements,  the  reason  for  making  such  allotment  de- 
pend upon  the  existence  of  the  fact  that  he  believed  himself 
to  be  the  sole  owner  of  the  entire  tract  does  not  apply,  as  in 
cases  where  compensation  for  improvements  is  charged  against 
the  other  cotenant;  for  the  allowance  of  compensation,  though 
it  is  not  permitted  to  go  beyond  the  amount  of  the  shares  of 
the  rents  to  which  the  other  cotenants  would  be  entitled,  is 
still  a  charge  upon  them  to  that  extent;  while  if  they  get 
their  shares  in  full  out  of  the  unimproved  portion,  and  are  not 
required  to  make  compensation  in  any  way,  the  fact  that  im- 
provements have  been  made  does  not  affect  their  rights  in  the 
partition.  The  recognition  in  this  way  of  the  equitable  claim 
of  the  tenant  who  has  made  improvements  in  no  way  impairs 
the  rights  of  his  cotenants  on  a  partition.  A  court  of  equity 
will  not  allow  one  man  to  deprive  another  of  the  fruits  of  his 
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labors  and  expenditures,  if  such  an  unconscionable  result  may 
be  avoided  consistently  with  the  security  to  each  of  them  of 
the  full  measure  of  all  that  he  is  entitled  to  claim.  In  such 
case  we  think  that  the  true  rule  is  expressed  in  the  opinion 
in  Hall  V.  Piddock,  21  N.  J.  Eq.  3 14,  where  it  was  said:  '*The 
only  good  faith  required  in  such  improvements  is  that  they 
should  be  made  honestly  for  the  purpose  of  improving  the 
property,  and  not  for  embarrassing  his  cotenants  or  encum- 
bering their  estate  or  hindering  partition."  The  cotenanl, 
whether  he  supposes  himself  to  be  the  sole  owner,  or  knows 
that  there  are  others  who  are  owners  in  common  with  him,  is 
entitled  to  occupy  and  use  the  property,  though  his  cotenants 
fail  or  refuse  to  share  with  him  in  the  enjoyment  thereof; 
and  if  in  the  course  of  his  use  and  occupation,  he  makes  im- 
provements on  a  part  of  the  common  property  in  good  faith, 
and  without  any  intention  of  embarrassing  or  obstructing  a 
partition  or  gaining  an  advantage  therein,  there  is  no  good 
reason  why  he  should  not  be  allowed  to  retain  the  part  im- 
proved by  him  if  his  improvements  in  fact  do  not  constitute 
a  hindrance  or  obstacle  in  the  way  of  the  other  cotenants 
getting  their  full  shares  on  the  division  of  the  property.  A 
court  of  equity  will  simply  so  order  the  partition  as  to  secure 
the  rights  of  all  parties  without  visiting  an  unnecessary  hard- 
ship upon  any  of  them.  In  the  present  case,  if  the  facts  were 
just  as  they  are  disclosed  by  the  original  bill,  except  that 
the  land  and  improvement  company  had  made  no  conveyance 
of  any  of  the  land,  but  had  erected  the  improvements  on  the 
parcel  now  held  by  the  oil  company,  there  could  be  no  doubt 
of  the  propriety  of  allotting  that  parcel  on  a  partition  to  the 
land  and  improvement  company. 

It  is  insisted,  however,  that  the  conveyence  to  the  oil  com- 
pany can  not  be  allowed  to  have  the  effect  of  conferring  upon 
that  company  an  equity  to  have  allotted  to  it,  on  a  partition 
of  the  whole  property,  the  parcel  which  it  holds  under  a  con- 
veyance from  only  one  of  several  tenants  in  common.  So  far 
as  the  grantor's  cotenants  are  concerned,  the  extent  of  the 
operation  of  his  conveyance  was  to  transfer  to  his  grantee  his 
undivided  interest  in  the  particular  parcel  therein  described. 
Such  a  conveyance  is  ineffectual  to  prejudice  or  abridge  the 
rights  of  the  cotenants  who  do  not  join  in  it;  for  each  tenant 
in  common  has  an  undivided  interest  in  the  whole  tract  and 
in  every  part  of  it,  and  the  right  of  one  of  them  in  any  part 
of  the  property  cannot  be  impaired  by  the  act  of  another. 
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The  conveyance  does  not,  so  far  as  the  cotenants  who  did  not 
join  in  it  are  concerned,  sever  the  special  tract  therein  described 
from  the  general  tract  to  which  the  tenancy  in  common  extends. 
They  still  have  the  same  interest  in  the  part  of  the  property 
described  in  the  conveyance  as  they  had  before  it  was  exe- 
<3ated.  They  are  still  entitled  to  a  partition,  and  may  have 
their  shares  in  the  property  set  off  to  them  in  severalty,  just 
as  if  no  conveyance  had  been  made.  Their  riglits  are  not 
increased  or  diminished.  The  grantee  is  simply  clothed  with 
the  rights  of  his  grantor  in  the  special  tract  described  in  the 
conveyance:  Ward  v.  Corbett,  72  Ala.  438.  The  tenants  in 
common  who  did  not  join  in  the  conveyance  do  not  acquire, 
in  consequence  thereof,  any  greater  rights  in  the  common 
property,  or  in  any  part  of  it,  than  they  had  before.  They 
have  no  more  right  to  demand  that  the  particular  tract  de- 
scribed in  the  conveyance,  or  any  part  of  it,  be  allotted  to 
them  on  a  partition,  than  they  would  have  had  if  the  convey- 
ance had  not  been  made. 

We  have  seen  that,  if  one  tenant  in  common  deals  in  good 
faith  with  a  part  of  the  common  property  as  if  he  were  the 
sole  owner  thereof,  by  erecting  improvements  on  his  own  ac- 
count, he  will  be  allowed,  on  a  partition,  to  retain  the  improved 
part,  if  that  does  not  involve  any  prejudice  to  the  rights  of 
his  co-owners.  If  the  improvements  are  made,  not  by  the 
original  tenant  in  common,  but  by  his  grantee,  we  can  per- 
ceive no  good  reason  why  the  latter  should  not  have  the  bene- 
fit of  the  same  measure  of  protection  which  a  court  of  equity 
would  have  afforded  to  his  grantor  if  no  conveyance  had  been 
made.  There  is  abundant  support  in  the  best  authorities  for 
the  rule,  that  in  making  the  partition  in  such  a  case,  if  the 
part  sold  and  conveyed  by  one  tenant  in  common  can  be  as- 
signed to  the  purchaser  as  a  part  or  the  whole  of  the  share  of 
his  grantor  without  prejudice  to  the  grantor's  cotenants  in 
the  original  tract,  it  will  be  so  assigned:  Young  v.  Edwards, 
33  S.  C.  404;  26  Am.  St.  Rep.  689;  Gittings  v.  Worthington, 
67  Md.  146;  Boggess  v.  Meredith,  16  W.  Va.  28,  29;  Worthing' 
ion  V.  Staunton,  16  W.  Va.  208;  Teal  v.  Woodworth,  3  Paige, 
472;  St.  Felix  v.  Rankin,  3  Edw.  Ch.  323;  Camoron  v.  Thur- 
mond, 56  Tex.  22;  11  Am.  &  Eng.  Ency.  of  Law,  1092, 
1093;  Freeman  on  Cotenancy  and  Partition,  sees.  199-205. 
Under  this  rule,  the  grantee  merely  has  the  benefit  of  the 
equitable  claim  which  would  have  been  recognized  in  favor 
of  his  grantor  if  no  conveyance  had  been  made.     The  other 
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tenants  in  common  are  not  allowed  to  disregard  the  convey- 
ance so  far  as  it  could  prejudice  their  rights,  and,  at  the  8am» 
time,  give  it  such  eflfect  as  to  secure  to  tliem  an  equitable  ad- 
vantage which  they  would  not  have  had  if  the  grantor  had 
made  no  transfer  but  had  improved  part  of  the  property  him- 
Belf. 

"There  can  be  no  doubt  that  the  grantee  of  the  specified 
parcel  will  become  seised  thereof  in  severalty  if,  upon  parti- 
tion, it  should  be  assigned  to  him  or  to  his  grantor;  and  that 
if  not  so  assigned,  he  will  lose  his  entire  interest.  He  is 
more  deeply  interested  in  the  partition  than  are  any  of  the 
tenants  in  common  of  the  entire  tract.  It  matters  little  to 
them  where  their  respective  properties  may  be  located;  but 
with  the  grantee  of  a  special  location,  it  is  all  important  that 
such  a  division  may  be  made  as  will  allow  his  deed  to  be- 
come operative.  He  is  entitled  to  the  consideration  of  the 
court,  and  will,  whenever  his  claims  are  known  to  the  court,  be 
protected  as  far  as  possible,  without  doing  injustice  to  the  co- 
tenants  of  the  whole  tract.  He  has  therefore  been  regarded 
as  a  proper  party  defendant,  even  in  states  where  his  convey- 
ance has  been  spoken  of  as  void  against  the  cotenant  of  his 
grantor":  Freeman  on  Cotenancy  and  Partition,  2d  ed.,  sec. 
465.  Whether  the  partition  is  sought  by  the  grantor  who 
retains  an  undivided  interest  in  the  remaining  portion  of  the 
original  tract,  or  by  his  cotenants  who  did  not  join  in  his 
conveyance,  it  is  proper  to  make  the  grantee  of  a  specific  por- 
tion a  party  defendant,  so  as  to  afford  him  an  opportunity  to 
assert  his  derivative  equitable  claim,  to  the  end  that  the 
rights  of  the  cotenants  wlio  are  still  entitled  to  a  partition  of 
the  entire  tract  may,  if  practicable,  and  without  prejudice  to 
them,  be  satisfied  by  an  allotment  of  their  shares  out  of  that 
part  of  the  original  tract  which  was  not  included  in  the  con- 
veyance. The  equitable  claim  of  the  purchaser  from  one  ten- 
ant in  common,  founded  upon  the  fact  that  he  has,  in  good 
faith,  and  without  any  purpose  of  embarrassing  a  partition, 
undertaken  to  acquire  and  has  improved  the  parcel  of  land 
described  in  his  deed,  is  not  to  be  defeated  by  denying  him 
the  right  to  be  a  party  to  the  proceeding  in  which  the  claims 
of  other  parties  to  the  property  in  question  may  be  so  ad- 
justed as  to  afford  him  protection.  This  can  be  done  effectu- 
ally only  in  a  suit  for  a  partition  of  the  original  tract.  The 
grantee  in  a  conveyance  of  a  part  of  that  tract  from  one  of  th& 
tenants  in  common  is  a  proper  party  to  such  a  suit,  because- 
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of  his  interest  in  having  the  partition  so  directed  as  to  protect 
him,  so  far  as  that  may  be  done  without  prejudice  to  the 
rights  of  the  other  cotenants  in  common:  Gates  v.  Salmon^  35 
Cal.  588;  95  Am.  Dec.  139;  Sutter  v.  San  Francisco,  36  Cal.  115; 
Harlan  v.  Langham,  69  Pa.  St.  235;  Wkitton  v.  Whitton,  38  N.  H. 
127;  75  Am.  Dec.  163;  Batterlonv.  Chiles,  12  B.  Mon.  348;  54 
Am.  Dec.  539.  The  claim  of  such  grantee  constitutes  an  equity 
which  is  involved  in  a  partition  of  the  original  tract,  and  may 
be  recognized  and  brought  to  the  attention  of  the  court  in  an 
original  bill  filed  by  others  interested  in  the  partition  of  the 
common  property,  or  the  grantee  may  propound  it  in  a  cross- 
bill. 

The  averments  of  the  bill  show  that  tlie  land  and  improve- 
ment company  acquired  Beebe's  undivided  one-fourth  inter- 
est in  the  entire  tract.  The  plea  of  the  Henshaw  heirs  allegea 
that  that  interest  belongs  to  the  United  States.  This  is  merely 
a  denial  of  a  part  of  the  title  claimed  by  the  complainant  iu 
the  original  bill  and  the  complainant  in  the  cross-bill.  "In 
suits  for  the  partition  of  lands,  if  the  defendant  denies  the 
title^of  the  complainant,  the  chancellor  need  not  dismiss  the 
bill,  or  delay  the  suit  until  a  trial  can  be  instituted  and  had 
at  law,  but  may  direct  the  issue  as  to  the  title  of  the  com- 
plainant to  be  tried  as  other  issues  of  fact  are  triable":  Code 
of  Alabama,  sec.  3588;  McMath  v.  De Bardelahen,  75  Ala.  68; 
McQueen  v.  Turner,  91  Ala.  273.  If  the  denial  of  the  plea  is 
sustained  by  the  proof,  there  can  be  no  partition  unless  the 
United  States  becomes  a  party  to  the  suit,  so  as  to  be  bound 
by  the  result  thereof;  for  it  is  indispensable,  in  a  suit  for  par- 
tition, that  all  cotenants  not  uniting  in  the  bill  be  made  par- 
ties defendant:  Freeman  on  Cotenancy  and  Partition,  2d  ed., 
sec.  463.  The  United  States  cannot  be  made  a  party  defend- 
ant without  its  consent.  If  the  denial  of  the  plea  is  not  sup- 
ported by  the  proof,  there  will  be  no  obstacle  to  the  rendition 
of  a  final  decree.  If  the  proof  sustains  the  averments  of  the 
plea,  the  complainant  may  desire  to  have  the  United  States 
made  a  party  to  the  cause.  It  will  then  be  a  question  whether 
the  bill  should  be  summarily  dismissed  because  of  the  ina- 
bility of  the  complainant  to  bring  a  necessary  party  before  tho 
court,  or  should  be  retained  and  the  equities  of  the  parties 
now  before  the  court  protected  until  the  absent  party  shall 
choose  to  submit  itself  to  the  jurisdiction  of  the  court,  or  to 
assert  its  right  to  a  partition  in  some  other  proceeding,  ia 
which  the  equities  of  all  the  parties  in  interest  may  be  ad- 
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justed.  As  that  question  is  not  now  presented,  we  will  not 
undertake  to  decide  it. 

The  demurrers  to  the  original  bill  and  to  the  cross-bill 
should  have  been  overruled.  The  plea  of  the  Henshaw  heirs 
is  sufficient,  and  should  have  been  sustained.  The  ruling  on 
the  motion  to  require  the  cross-complainants  to  give  an  addi- 
tional bond  will  not  be  disturbed.  As  each  of  the  assign- 
ments of  errors  is  sustained  in  part,  the  costs  of  appeal  will 
be  equally  divided  between  the  three  parties. 

Reversed  and  remanded. 

Clopton,  J.,  not  sitting.  _ 

PARTiTroH.  —  Nkcessary  Partibs,  all  Persons  Intkrestbdarb:  Batter' 
ion  V.  CIdlea,  12  B.  Mon.  348;  54  Am.  Dec.  539;  Portia  v.  Hill,  14  Tex.  69; 
65  Am.  Dec.  99;  De  Uprey  v.  De  Uprey,  27  Cal.  329;  87  Am.  Dec.  81;  Boone 
V.  Knox,  80  Tox.  642;  26  Am.  St.  Rep.  7i:7;  Schissel  v.  Dickson,  129  lad. 
139. 

Partition, — Cotenants  who  havb  Madb  Improvements  are  entitled 
to  have  the  portions  of  the  premises  including  the  improvements  set  off  to 
them  if  practicable:  Howey  v.  Ooinga,  13  111.  95;  54  Am.  Dec.  427;  Nelson  v. 
Clay,  77  J.  J.  Marsh.  138;  23  Am.  Dec.  387;  Louvalle  v.  Menard,  1  Gilm.  39; 
41  Am.  Dec.  161:  Robinson  v.  McDonald,  11  Tex.  385;  62  Am.  Dec.  480;  Mar- 
tindale  v.  Alexander,  26  lad.  104;  89  Am.  Dec.  458;  Buck  v.  Martin,  21  S.  C. 
590;  53  Am,  Rep.  702;  Appeal  of  Kelsey,  113  Pa.  St.  119;  57  Am.  Rep.  444; 
Tevia  v.  Collier,  84  Tex.  638.  Compare  also  the  cases  cited  in  the  note  to 
Donnor  v.  Quartermaa,  24  Am.  St.  Rep.  783.  Where  iadividual  teaaats  in 
common  have  sold  the  whole  of  particular  parts  of  the  tract  by  metes  and 
bounds  or  other  suflBcient  deacription,  the  specific  tracts  conveyed  should 
be  allotted  ia  severalty  to  the  grantees,  and  charged  respectively,  in  propor- 
tion to  their  value,  to  the  shares  and  interests  of  the  granting  cotenants, 
where  it  can  be  done  without  material  injury  to  the  rights  of  the  ooteiuuatfl 
not  joining  in  the  deeds:  Ehneric  T.  Alvarado^  90  Cal.  444. 
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Passinqer,  Liabilitt  for  Wrongfully  Ejecting. — That  a  Conductob 
WAa  Honestly  Mistaken  in  believing  that  a  passenger  had  not  paid  his 
fare  does  not  constitute  any  defease  to  an  action  by  the  latter  to  reaorer 
damages  for  his  wrongful  expulsion  from  the  car. 

Railway  Corporations. — Measure  of  Damages  for  Wrongful  Exful. 
SIGN  of  a  passenger  in  ordinary  case,  without  needless  violence  or  insult, 
and  from  which  no  bodily  injury  results,  is  the  cost  of  a  ticket  from  the 
point  of  expulsion  to  the  passenger's  destination,  together  with  aa  allow- 
ance for  such  damages  as  actually  result  from  loss  of  time. 

Railroad  Corporations. — In  Allowing  Damages  for  the  Wrongful 
Expulsion  of  a  Passenger  from  a  railway  car,  acconip  inied  with  un- 
due violence,  and  by  abuse  and  insult,  the  jury  is  entitled  to  consider 
the  ignominy  endured,  his  mental  sufferings,  and  humiliation  and 
wounded  pride  which  one  in  his  condition  of  life  and  standing  in  the 
community  would  experience. 

Railway  Corporations.  —  An  Action  of  Tort  will  lie  to  recover  damages 
for  the  wrongful  expulsion  of  a  passenger  from  a  railway  car,  and 
though  the  complaint  alleges  a  contract  for  carriage,  the  action  is  not 
for  breach  of  the  contract,  but  for  tort  by  breach  of  duty. 

Railway  Corporations.  — Exemplary  Damages  may  be  allowed  by  a  jury 
in  an  action  for  the  wrongful  expulsion  of  a  passenger  from  a  railway 
car,  if  in  such  expulsion  the  defendant  was  guilty  of  oppression,  fraud, 
or  violence,  actual  or  presumed. 

Railway  Corporations  —  Damages  for  Expelling  Passengers,  when 
MOT  Excessive.  — If  the  evidence  tends  to  prove  that  after  a  passenger 
had  surrendered  his  ticket,  the  conductor  denied  that  fact,  and  demanded 
the  payment  of  additional  fare,  and  being  refused,  gralibed  the  passen- 
ger suddenly  by  the  coat  collar,  shoved  him  out  of  the  door,  pulled  him 
to  the  platform,  and  shoved  hnn  down  the  steps,  a  verdict  awarding  five 
hundred  dollars  daina^r^s  cannot  be  regarded  as  excessive,  nor  as  indi 
eating  that  the  jury  acted  uutler  the  influence  of  passion  or  prejudice. 
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James  C.  Martin  and  A.  A.  Moore,  for  the  appellant. 

Eli  R.  Chase,  John  L.  Chase,  and  Chase  and  Miller^  for  the 
respondent. 

Belcher,  C.  The  plaintifif  brought  this  action  to  recover 
damages,  resulting  from  his  wrongful  expulsion  from  a  rail- 
road train  owned  and  operated  by  the  defendant. 

It  is  allcced  in  the  complaint  that  on  the  twenty-first  day 
of  May,  1890,  plaintiff  was  desirous  of  being  conveyed  from 
Antioch,  in  Contra  Costa  County,  to  Bethany,  in  San  Joaquin 
County,  upon  defendant's  railroad  train,  and  that  he  paid  to 
defendant's  agent  at  Antioch  the  usual  fare  for  that  purpose, 
and  received  in  return  a  ticket  entitling  him  to  such  convey- 
ance on  the  regular  passenger  train  running  between  the  two 
places  named;  that  he  got  aboard  the  train,  and  soon  after 
leaving  Antioch  the  conductor  thereof  took  up  his  ticket,  and 
thereafter,  and  before  reaching  Bethany,  to  which  place  the 
ticket  entitled  him  to  ride  upon  the  train,  forcibly  and  with 
violence  expelled  and  ejected  hira  from  the  train,  and  refused 
him  the  privilege  of  riding  thereon  the  balance  of  the  distance 
to  Bethany,  about  twenty  miles;  that  he  sustained  damages 
in  consequence  of  his  forcible  and  violent  ejectment  from  the 
train,  as  aforesaid,  in  the  sura  of  ten  thousand  dollars,  for 
wliich  he  asked  judgment. 

The  answer  of  the  defendant  denied  that  plaintifif  had  any 
ticket  or  was  forcibly  or  violently  ejected  from  the  train;  ad- 
mitted that  he  boarded  the  train  at  the  place  charged,  and 
alleged  that  he  never  exhibited  or  showed  a  ticket,  but,  to  the 
contrary,  paid  his  fare  to  the  next  station  from  Antioch,  and 
thereafter,  before  reaching  Bethany,  upon  his  refusal  to  pay 
further  fare,  he  was  given  the  usual  and  necessary  time  to 
])resent  his  ticket  or  pay,  and  doing  neither,  was  requested 
by  the  conductor  to  vacate  the  train  at  a  station  and  near  to 
divers  dwelling  houses,  and  that  he  did  so  vacate  while  the 
train  was  standing  still. 

The  case  was  tried  before  a  jury,  and  a  verdict  returned  in 
favor  of  the  plaintiff  for  five  hundred  dollars,  on  which  judg- 
ment was  entered. 

The  defendant  appeals  from  the  judgment,  and  an  order 
denying  its  motion  for  a  new  trial. 

The  principal  contention  on  the  part  of  the  appellant  ia» 
that  the  case  was  not  one  in  which  exemplary  damages  could 
be  allowed,  and  that  the  damages  awarded  by  the  jury  wero 
excessive. 
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At  the  trial,  the  plaintiff  testified  that  he  bought  a  ticket 
and  got  on  the  train  at  Antioch,  as  stated  in  the  complaint, 
and  his  testimony  in  this  regard  was  confirmed  by  the  sta- 
tion agent.  He  then  proceeded  as  follows:  "Soon  after  the 
train  left,  the  conductor,  Mr.  Nightingill,  asked  for  my  ticket, 
and  I  gave  it  to  him.  We  ran  to  the  next  station,  and  just 
after  we  left,  the  conductor  came  to  me  again — the  same  one 
—  and  asked  for  ray  ticket.  I  said:  'I  gave  it  to  you  just 
after  leaving  Antioch.'  He  said  I  did  not,  and  that  I  must 
pay  my  fare,  or  show  a  ticket,  or  get  off  the  train.  1  repeated 
that  I  had  paid  my  fare  once  by  buying  a  ticket,  which  I  gave 
to  him;  this  he  denied,  and  immediately  seized  the  bell  rope 
over  his  head  with  one  arm,  and  took  me  by  the  collar  of  the 
coat  with  the  other,  just  as  you  would  grab  a  dog.  He  threw 
me  up  in  this  way  against  the  door,  and  pulled  me  out  to  the 
platform,  and  shoved  me  so  violently  down  that  when  I  got 
about  two  steps  down  I  says:  'For  God's  sake,  don't  break 
my  neck.'     He  said,  '  Get  off.'  ....  When  I  finally  left  the 

train,  it  had  not  fully  stopped When  the  conductor 

took  my  ticket  he  put  it  in  his  pocket.  When  he  asked  me 
the  second  time  for  a  ticket  after  leaving  Brentwood,  I  wanted 
him  to  look  in  his  pocket  and  he  would  find  it  as  proof,  but 
he  would  not  give  time  to  consider  that  matter  at  all,  but  took 
me  violently,  and  all  of  a  sudden  he  grabbed  me  by  the  coat- 
collar  and  lifted  me  up  off  my  feet  and  shoved  me  before  him 

out  of  the  door When  the  conductor  took  me  by  the 

collar  it  did  not  hurt  me,  —  that  is,  it  did  not  hurt  me  physi- 
cally. I  was  not  hurt,  except  that  it  hurt  my  feelings  to  be 
put  off  in  the  presence  of  other  people  as  if  I  had  n't  paid  my 
fare." 

The  conductor  was  called  as  a  witness  by  the  defendant, 
and  testified  that  he  did  not  take  up  or  receive  any  ticket 
from  the  plaintiff,  and  did  not  use  any  violence  towards  him, 
or  seize  hira  by  the  collar,  or  [)ut  his  hand  upon  him  at  all; 
that  when  lie  first  called  for  the  ticket  plaintiff  said  he  wanted 
to  go  to  Brentwood,  the  next  station,  and  paid  his  fare  thereto, 
thirty-five  cents,  by  giving  to  witness  a  dollar  and  receiving 
back  the  change;  that  on  leaving  Brentwood  witness  again 
asked  plaintiff  for  his  fare,  and  told  him  he  must  pay  his  fare, 
show  a  ticket,  or  get  off  the  train,  and  plaintiff  said,  "Stop 
your  train,  then,  and  1  will  get  off";  and  that  he  stop{)ed  the 
train  in  the  immediate  vicinity  of  the  station,  and  plaintiff 
ctepped  off,  without  any  violence  and  without  being  touched. 
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In  rebuttal,  the  plaintiff  testified:  "I  did  not  say  to  th© 
conductor,  after  leaving  Brentwood,  as  he  testified,  to  stop  th© 
train  and  I  would  get  ofiF,  nor  nothing  purporting  to  convey 
that  idea.  I  did  not  get  off  voluntarily  from  the  train;  there 
would  be  no  object  in  my  getting  off.  I  did  not  give  hira  a 
dollar  for  my  fare  from  Antioch  to  Brentwood,  and  he  did  not 
give  me  any  change  back;  we  never  had  one  word  from  the 
time  he  took  my  ticket  until  we  passed  Brentwood." 

It  clearly  appears  from  the  verdict  that  the  jurors  believed 
the  plaintiff  and  not  the  conductor,  and  it  must  therefore  be 
assumed  that  the  plaintiff  was  ejected  from  the  train  in  the 
manner  and  under  the  circumstances  stated  by  him;  but  as- 
suming this  to  be  so,  it  is  still  claimed  for  appellant  that 
plaintiff  was  entitled  to  recover  only  his  actual  damage,  and 
that  the  amount  allowed  was  entirely  excessive. 

If  a  passenger  refuses  to  pay  hit!  fare,  or  to  exhibit  or  sur- 
render his  ticket  when  reasonably  requested  so  to  do,  the  con- 
ductor may  put  him  and  his  baggage  out  of  the  cars,  using 
no  unnecessary  force,  at  an}-  usual  stopping  place,  or  near  any 
dwelling  house,  on  stopping  the  train:  Civil  Code,  sec.  487; 
but  if  a  passenger  has  once  paid  his  fare,  he  cannot  be  ejected 
because  he  refuses  to  pay  a  second  time,  and  if  he  is  so  ejected 
the  company  will  be  liable  to  him  in  damages:  Beach  on 
Railways,  sec.  881;  and  it  will  be  no  defense  to  an  action 
against  the  company  for  a  wrongful  expulsion  that  its  con- 
ductor was  honestly  mistaken:  Quigley  v.  Central  Pac.  R.  R. 
Co.,  11  Nev.  350;  21  Am.  Rep.  757;  Hamilton  v.  Third  Avenue 
R.  R.  Co.,  53  N.  Y.  25. 

The  measure  of  damages  in  an  ordinary  case  of  wrongful 
expulsion,  without  unnecessary  violence  or  insult,  and  from 
which  no  bodily  injury  results,  is  the  cost  of  a  ticket  from  the 
point  of  expulsion  to  the  passenger's  destination,  together  with 
an  allowance  for  such  damages  as  actually  result  from  loss  of 
time;  but  when  the  expulsion  is  accompanied  by  undue  vio- 
lence, or  by  insult  and  abuse,  the  jury  is  authorized  to  con- 
sider the  injured  feelings  of  the  plaintiff,  the  indignity  en- 
dured, his  mental  suffering,  the  humiliation  and  wounded 
pride  which  one  in  his  condition  in  life  and  standing  in  the 
community  would  experience,  and  to  award  him  compensa- 
tory damages  therefor:  Beach  on  Railways,  sees.  890,  891, 
and  cases  cited. 

When  a  passenger  is  wrongfully  expelled  from  a  train,  it  is 
a  breach  of  duty  on  the  part  of  the  carrier,  and  an  action  in 
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tort  will  lie  to  recover  damages:  Red  field  on  Carriers,  sec.  422; 
Beach  on  Railways,  see.  887;  Head  v.  Georgia  Pac.  R'y  Co., 
79  Ga.  358;  11  Am.  St.  Rep.  434.  In  the  case  last  cited  it 
was  held  that  (we  quote  from  the  syllabus)  "an  action  on  the 
case  by  a  passenger  against  a  railway  company  for  wrongfully 
expelling  him  from  a  train  with  force  and  violence,  though 
the  declaration  allege  a  contract  for  carriage,  is  not  for  breach 
of  the  contract,  but  for  a  tort  by  breach  of  duty,  and  punitive 
as  well  as  actual  damages  are  recoverable,  if  the  circumstances 
of  tlie  particular  case  warrant  such  recovery." 

The  Civil  Code,  section  3294,  provides:  "In  any  action  for 
the  breach  of  an  obligation  not  arising  from  contract,  where 
the  defendant  has  been  guilty  of  oppression,  fraud,  or  malice, 
actual  or  presumed,  the  jury,  in  addition  to  the  actual  dam- 
ages, may  give  damages  for  the  sake  of  example,  and  by  way 
of  punishing  the  defendant." 

Here  the  action  was  clearly  in  tort  for  breach  of  duty,  and 
under  the  section  of  the  code  quoted  the  jury  was  authorized 
to  give  exemplary  damages,  if,  in  expelling  the  plaintiflF,  the 
defendant  was  guilty  of  oppression,  fraud,  or  violence,  actual 
or  presumed. 

The  question  then  is,  can  it  be  said,  in  view  of  the  facts 
proved  and  the  well-settled  rules  of  law  above  stated,  that  the 
damages  were  so  excessive  as  to  justify  the  court  in  disturb- 
ing the  verdict  on  that  ground  ? 

"  The  rule  is  well  settled  that  where  a  trespass  is  committed 
from  wanton  or  malicious  motives,  or  a  reckless  disregard  of 
the  rights  of  others,  or  under  circumstances  of  great  hardship 
and  oppression,  the  measure  and  amount  of  damages  are  mat- 
ters for  the  jury  alone.  In  such  cases  courts  will  not  disturb 
the  verdict  on  the  ground  that  the  damages  are  excessive,  un- 
less the  amount  of  damages  is  so  disproportionate  to  the  injury 
proved  as  to  make  it  clear  that  the  jury,  in  rendering  the  ver- 
dict, must  have  acted  under  the  influence  of  passion  or  preju- 
dice": Russell  V.  Dennison,  45  Cal.  337. 

We  see  nothing  in  this  case  to  indicate  that  the  jury  acted 
under  the  influence  of  passion  or  prejudice,  and  in  our  opin- 
ion the  verdict  cannot  be  disturbed  on  the  ground  that  the 
damages  were  excessive. 

It  is  also  contended  for  appellant  that  the  court  erred  in 
giving  certain  instructions  and  in  refusing  to  give  other  in- 
Btructions  to  the  jury. 

The  instructions  givi-n  stated  the  law  of  th»  case  fully  and 
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fairly,  and  we  think  correctly.  The  instructions  refused  were 
asked  upon  the  theory  that  the  plaintifif  could  in  no  event  re- 
coyer  more  than  his  actual  damages,  and  that  such  damages 
could  not  exceed  the  cost  of  a  ticket  from  the  point  where  he 
was  expelled  to  the  point  of  his  destination,  together  with  a 
reasonable  allowance  for  his  loss  of  time. 

We  see  no  prejudicial  error  in  the  action  of  the  court  upon 
the  instructions  given  and  refused,  and  in  our  opinion  the 
judgment  and  order  appealed  from  should  be  affirmed* 

Vanclief,  C,  and  Temple,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment and  order  are  affirmed. 
Patebson,  J.,  Harbison,  J.,  Garoutte,  J, 

Railroads  —  Ejectinq  Fassknoer  who  has  Paid  Fabx.  —  DEntKSK:  Sm 
Moore  v.  FUcliiiurg  R.  R,  Corp.,  4  Gray,  465;  64  Am.  Dec  83,  and  nota| 
Head  t.  Georgia  Pac  R'y  Co.,  79  Oa.  35S;  11  Atn.  St.  Rep.  434. 

Railroads  —  EjEoriifo  Passbnqbb  without  Violkncb  —  Dahaoss.  — 
The  measure  of  damages  for  the  wrougful  expuhioa  of  a  passenger  from  a 
railroad  tram,  is  the  loss  of  time,  iiiconrenieuce,  and  the  necessary  ezpensM 
to  which  he  was  subjected:  SotU/iern  etc,  R'y  Co.  t.  Rice,  38  Kan.  398;  5  Am. 
St.  Rep.  766,  and  note. 

Railroads  —  EjEcrriNo  Passenqeb  —  Dahaqbs  eob  Mental  Sutfkbiito. 
If  a  passenger  is  expelled  from  a  train  in  a  violent  or  insulting  manner  h* 
may  recover  damaj^es  for  injuries  to  his  feelings:  Southern  etc  R'y  Oo,  T. 
Rice,  38  Kan.  398;  5  Am.  St  Rep.  766,  and  note;  Chicago  etc  R.  R.  Co.  r. 
Flarfg,  43  IlL  364;  92  Am.  Dec.  133,  and  note;  Serwe  v.  Northern  Pac  R.  R. 
Co.,  43  Minn.  78;  Texas  Pac  R'y  Co.  v.  James,  82  Tex.  306.  See  also  Georgia 
H.  R.  etc  Co.  T.  Eikew,  86  Ga.  641;  22  Am.  St.  Rep.  490,  and  note. 

Railroads.  —  Violent  Ejection  of  Passenger:  Sea  Mykleby  r.  8t.  Paitl 
etc.  R'y  Co.,  39  Minn.  54,  for  a  case  in  which  snch  an  action  was  held  to  bo 
an  action  in  tort  and  not  in  contract,  which  ia  also  the  doctrine  of  McKay  r. 
Ohio  River  R.  R.  Co.,  34  W.  Va.  65;  26  Am.  St.  Rep.  913. 

Railroads  —  Ejectino  Passenger. — Exemplary  Damages:  Sea  SpelU 
man  v,  Richmond  etc  R.  R.  Co.,  35  S.  C.  475;  28  Am.  St.  Rep.  858,  and  ex- 
tended note  at  page  881,  in  which  the  principal  case  i»  cited,  aad  note  tm 
McKay  r.  Ohio  River  R.  R.  C«.,  26  Am.  St.  Rep,  920. 
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Kennedy  v,  California  Savings  Bank. 

[97  Califoknia,  93.) 

Attaohmbnt.  —  An  Action  aqainst  a  Stockholdkb  for  his  proportion  of 
tha  debt  of  a  corporation  of  which  he  is  a  member  is  founded  upon  a 
contract  within  tha  meaning  of  the  section  of  the  code  authorizing  aa 
attachment  to  issue  in  an  action  upon  a  contract. 

Attachment  —  Failing  to  State  Amount  Claimkd.  —  Attachment  in  an 
action  against  a  corporation  and  its  stocklioUlers  which  merely  states 
the  amount  of  the  indebtedness  claiine<l  to  be  due  from  the  corporation, 
without  specifying  the  amount  for  which  each  of  the  stockholders  it 
claimed  to  be  liable,  is  irregular  as  to  such  stockholders  and  should  bd 
discharged  on  motion. 

An  A'rrACHMBNT  which  as  to  a  defendant  in  the  action  is  issued  for  a  greater 
sum  than  he  is  shown  to  be  liable  for  by  the  complaint,  must  be  set 
aside,  though  in  levying  the  writ  no  more  of  his  property  Wcia  seized 
than  is  sufficient  to  satisfy  the  demand  against  him. 

William  H.  Fuller,  WorTcs  and  Works^  and  Works,  Qihson^ 
und  Titus,  for  the  appellant. 

Wellborn,  Stevens,  and  Wellborn,  and  Sprigg  and  Barber,  for 
the  respondent. 

De  Haven,  J.  This  is  an  appeal  from  an  order  dissolving 
an  attachment.  The  action  is  upon  certificates  of  deposit 
issued  to  plaintiff  by  the  defendant,  the  California  Savings 
Bank,  a  corporation  in  which  the  other  defendants  are  the 
stociiliolders,  and  the  relief  demanded  is  for  a  judgment  for 
the  amount  of  money  represented  by  such  certificates,  and 
against  each  of  the  defendants  for  the  proportionate  part  there- 
of for  which  he  is  liable  as  a  stockholder. 

Tlie  motion  to  dissolve  the  attachment  was  made  by  the 
defendant  Ha  verm  ale  alone,  and  was  upon  these  grounds:  1. 
That  said  action  is  upon  a  statutory  liability,  and  not  upon  a 
contract;  2.  That  the  writ  of  attachment,  in  its  statement  of 
plaintiff's  demand  against  him,  is  not  in  conformity  with  the 
complaint. 

Tiiese  grounds  are  widely  different,  the  first  going  to  the 
right  of  the  plaintiiF  to  any  attachment  in  the  action,  and  the 
last  relating  only  to  an  irregularity  in  the  writ  itself  which 
could  be  avoided  by  tlie  issuance  of  another,  and  unless  it  was 
the  intention  of  the  court  to  sustain  the  motion  upon  the  first 
ground,  it  should  have  specified  in  the  order  granting  the 
same  that  it  was  based  upon  the  latter  ground  alone,  thus 
leaving  tlie  plaintiff  free  to  take  the  proper  steps  in  the  action 
to  procure  the  issuance  of  a  writ  conforming  to  the  complaint. 
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The  order  of  the  court  was  general,  and  it  is  therefore  neces- 
■ary  to  examine  both  grounds  of  the  motion,  in  order  to  fully 
dispose  of  all  questions  afFecting  the  right  of  the  plaintiff  to  an 
attiichmcnt  in  the  aclion. 

1.  The  first  ground  stated  in  the  motion  presents  the  ques- 
tion whether  an  action  against  a  stockiiolder  for  his  propor- 
tion of  tlie  debt  of  a  corporation  of  which  he  is  a  member  is 
upon  a  contract,  within  the  meaning  of  sec.  537  of  the  Code 
of  Civil  Procedure,  relative  to  attachment;  and  that  it  is  such 
an  action,  we  entertain  no  doubt.  In  a  general  sense,  the  ac- 
tion is  founded  upon  a  contract,  rnd  it  is  none  the  less  so  be- 
cause under  the  provisions  of  sec.  3  of  article  XII.  of  the 
constitution  of  this  state  and  sec.  322  of  the  Civil  Code  the 
stockholder  is  made  liable  to  perform  the  contract  in  part. 
The  constitution,  in  the  section  above  referred  to,  declares:  — 
"Sec.  3.  Each  stockholder  of  a  corporation  or  joint-stock 
association  shall  be  individually  and  personally  liable  for 
such  proportion  of  all  its  debts  and  liabilities  contracted  or 
incurred,  during  the  time  he  was  a  stockholder,  as  the  amount 
of  stock  or  shares  owned  by  him  boars  to  the  whole  of  the 
subscribed  capital  stock,  or  shares  of  the  corporation  or  asso- 
ciation." 

This  section  prescribes  the  terms  upon  which  individuals 
are  permitted  to  transact  business  through  the  medium  of  a 
corporation,  and  the  necessary  legal  effect  of  the  conditions 
thus  prescribed  is,  that  a  corporation  wlien  created  becomes 
the  agent  of  its  stockholders  to  make  such  contracts  and  in- 
cur such  liabilities  as  are  authorized  by  law  and  its  articles 
of  incorporation,  and  the  contracts  which  it  thus  makes  bind 
the  stockliolders  to  the  extent  named.  As  said  by  the  su- 
preme court  of  Ohio,  in  Brown  v.  Hitchcock,  36  Ohio  St.  678: 
'The  corporation  itself  is  a  mere  legal  entity,  existing  only 
in  legal  contemplation,  and  is  created  for  the  convenience  and 
bonetit  of  the  stockholders.  All  its  dealings  are  for  and  on 
their  account.  It  can  contract  no  debts,  except  under  the 
authority,  express  or  implied,  of  the  stockholders,  and  through 
their  corporate  agents.  Our  constitution  and  laws,  therefore, 
make  it  an  essential  condition  to  persons  thus  availing  them- 
selves of  the  instrumentality  of  a  corporation  for  the  transac- 
tion of  business  that  the  security  of  their  personal  liability 
shall  attach  to  and  attend  all  of  the  corporate  liabilities." 

It  would  seem,  tlierefore,  that  an  action   against  a  stock- 
holder to  recover  his   proportion  of  the  amount  due  upon  a 
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contract  made  by  a  corporation,  which  is  only  an  agency 
adopted  by  him  for  the  transaction  of  business,  was  essen- 
tially an  action  founded  upon  a  contract:  Norria  v.Wrenschallf 
84  Md.  496;  Corning  v.  McCullough,  1  N.  Y.  47;  49  Am.  Dec. 
287;  Ildwlhnrne  v.  Calefy  2  Wall.  10;  Dennis  v.  Superior  Court, 
91  Cal.  548;  Cook  on  Stockholders,  sec.  223;  Allen  v.  Sewall,  2 
Wend.  327;  Ex  parte  Van  Riper,  20  Wend.  616. 

In  the  case  of  Dennis  v.  Superior  Court,  91  Cal.  548,  the 
question  whether  an  action  like  tliis  was  one  arising  upon  con- 
tract was  directly  involved,  and  we  there  said:  "  We  think 
that  the  personal  liability  of  a  stockholder  of  a  corporation  for 
his  proportion  of  the  indebtedness  of  the  corporation  is  an 
obligation  arising  upon  contract,  within  the  meaning  of  sec- 
tion 112  of  the  Code  of  Civil  Procedure,  giving  original  juris- 
diction to  a  justice's  court  in  actions  arising  upon  contract  for 
the  recovery  of  money,  when  the  amount  claimed  is  less  than 
three  hundred  dollars." 

The  views  here  expressed  are  not  in  conflict  with  what  was 
decided  in  Green  v.  Beckman,  59  Cal.  545,  and  the  other  cases 
following  it  which  are  relied  upon  and  cited  by  defendant. 
In  those  cases  the  question  was,  whetlier  an  action  like  this 
against  a  stockholder  was  upon  a  statutory  liability,  within 
the  meaning  of  section  359  of  the  Code  of  Civil  Procedure, 
which  provides  that  actions  against  directors  or  stockholders 
of  a  corporation  to  recover  a  penalty  or  forfeiture  imposed,  or 
to  enforce  a  liability  created  by  law,  must  be  brought  within 
the  time  there  specified.  The  court  in  Green  v.  Beckman,  59 
Cal.  545,  held  that  it  was;  that  the  legislature  must  have  in- 
tended the  section  to  apply  to  such  an  action;  otherwise  it 
was  meaningless,  in  so  far  as  it  related  to  actions  against 
etockholders.  The  court  in  that  case  said:  "The  construc- 
tion of  section  359  of  the  Code  of  Civil  Procedure  is  not  free 

from  difliculty Our  attention  has  not  been  called  to 

any  provision  of  the  statute  which  imposes  any  'penalty'  or 
'forfeiture'  upon  a  stockholder  for  any  act  as  such,  and  no 
effect  can  be  given  to  the  words  'liability  created  by  law,'  un- 
less we  apply  it  to  the  liability  which  the  law  imposes  when 
one  becomes  a  stockholder,  and  thus  establishes  the  relation 
to  the  creditors  of  the  corporation  to  which  the  law  affixes  the 
res[)onsibility."  There  is  no  intimation  in  this  language,  nor 
did  the  court  there  intend  to  hold,  that  such  an  aetion  mifzht 
not  also  be  regarded  as  based  upon  contract,  within  the  gen- 
eral meaning  of  that  phrase,  or  as  used  in  other  chapters  of 
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the  CoJo  of  Civil  Procedure;  but  the  court  simply  held,  that 
for  the  purposes  of  that  section,  and  in  the  connection  in 
whicli  they  there  appear,  the  words  **  liability  created  by  law" 
should  be  construed  as  referring  to  actions  such  as  this  to  en- 
force the  liability  of  stockholders. 

2.  The  corporation  and  the  other  defendants  are  jointly 
sued,  and  the  complaint  shows  the  indebtedness  of  the  corpo- 
ration to  plaintiff  to  be  forty-five  thousand  five  hundred  dol- 
lars, of  which  amount  the  defendant  Havermale  is  only  liable 
for  one  fifth.  The  writ  of  attachment  recited  that  the  action 
was  brought  to  recover  from  the  defendants  forty-five  thou- 
sand five  hundred  dollars  and  costs,  and  commanded  the 
sheriff  "to  attach  and  safely  keep  all  the  property  of  said  de- 
fendants, ....  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  plaintiffs  demand  as  above  mentioned."  The 
question  presented  by  the  second  ground  of  the  motion  to  dis- 
charge the  attachment  is,  whether  this  writ  as  thus  framed 
was  irregularly  issued  as  to  tlie  defendant  Havermale.  We 
think  that  it  was,  and  the  motion  to  discharge  the  attachment 
was  properly  granted  for  tliis  reason.  Section  540  of  the  Code 
of  Civil  Procedure  provides  that  the  writ  of  attachment  must 
require  the  sheriff  "to  attach  and  safely  keep  all  the  property 
of  such  defendant  within  his  county,  ....  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  the  plaintiff's  demand, 
the  amount  of  which  must  be  stated  in  conformity  with  the 
complaint,"  etc.  In  this  case,  as  to  defendant  Havermale, 
the  writ  did  not  state  the  amount  of  plaintiff's  demand 
against  him  in  conformity  with  the  complaint,  but  stated  a 
very  much  larger  sum,  and  by  it  the  sheriff  was  directed  to 
seize  property  of  his  sufficient  to  satisfy  the  entire  amount 
due  to  plaintiff  from  tlie  corporation,  although  he  was  only 
liable  for  one  fifth  of  that  amount.  When  the  complaint  de- 
mands different  amounts  from  the  several  defendants  in  an 
action,  the  writ  must  conform  to  the  complaint  and  direct  the 
attacliment  of  so  much  property  of  the  respective  defendants 
as  will  secure  the  amount  alleged  to  be  due  from  each.  The 
clerk  in  not  authorized  to  issue  a  writ  of  attachment  against 
the  property  of  any  defendant  for  an  amount  exceeding  the 
demand  which  is  made  against  such  defendant  in  the  com- 
plaint, and  if  he  does,  the  writ  must  be  discharged  as  to  such 
defendant  on  his  motion.  The  law  upon  this  point  is  thus 
very  clearly  stated  by  the  supreme  court  of  Utah,  in  Bowen 
T.  London  Bank,  3  Utah,  417:  "The  statute  leaves  no  discre- 
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tion  in  any  way  as  to  the  amount  which  shall  be  stated  in  the 
writ  of  attaciinient.  It  is  a  plain,  direct,  and  specific  instruc- 
tion and  direction,  which  the  clerk  has  no  right  or  authority 
to  disregard.  The  process  of  attachment  is  a  special  statu- 
tory remedy,  and  in  resorting  to  it  the  terms  of  the  law  con- 
ferring it  must  be  strictly  pursued.  If  the  olerk  had  stated 
any  other  sum  in  the  writ  than  that  in  conformity  with  the 
demand  in  the  complaint,  it  would  have  been  a  material  de- 
parture from  the  requirements  of  the  statute,  and  would  have 
vitiated  tlie  proceeding,  and  rendered  it  utterly  void.  The 
requirements  of  the  statute  are  so  plain  that  there  is  no  room 
left  for  construction  or  speculation." 

It  is  urged,  however,  that  as  no  more  of  defendant  Haver- 
male's  property  than  is  sufficient  to  satisfy  the  demand  against 
him  was  attached,  he  cannot  complain,  and  his  motion  to 
discharge  tlie  writ  should  have  been  denied;  but  section  556 
of  the  Code  of  Civil  Procedure  provides  that  the  motion  to 
discharge  an  attachment  irregularly  issued  may  be  made  be-- 
fore  any  actual  levy  under  the  writ,  and  section  558  of  the 
same  code  furtlier  declares:  "If  upon  such  application  it 
satisfactorily  appears  that  the  writ  of  attachment  was  im- 
properly or  irregularly  issued,  it  must  be  discharged."  Under 
these  sections  it  is  immaterial  whether  much  or  little,  or  any, 
property  of  a  defendant  has  been  actually  levied  upon,  but 
the  court  must,  upon  proper  application  therefor,  discharge 
the  writ  of  attaclunent  thus  wrongfully  issued. 

The  order  in  this  case  will  therefore  be  affirmed,  upon  the 
the  second  ground  stated  in  the  motion  of  defendant. 

Order  affirmed. 

Sharpstein,  J.,  Harrison,  J.,  Paterson,  J.,  Garouttk,  J., 
and  Beatty,  C.  J.,  concurred. 

McFari.and,  J.,  concurring.  I  concur  in  the  judgment  of 
affirmance,  but  I  express  no  opinion  on  the  question  whether 
or  not  the  liability  of  a  stockholder,  under  the  constitution 
and  statute,  for  his  proportionate  part  of  such  debts  as  the 
corporation  may  afterwards  incur,  is  the  result  of  "  a  contract 
for  the  direct  payment  of  money  "  made  by  the  stockholder, 
within  the  meaning  of  section  537  of  the  Code  of  Civil  Pro- 
cedure. There  has  been  no  decision  in  this  state  holding 
that  an  attachment  will  lie  in  such  a  case;  and  the  opinion 
of  the  court  in  Qreen  v.  Beckman,  59  Cal.  545,  is  rather  the 
other  way.     In  Dennis  v.  Superior  Court,  91  Cal.  548,  no  such 
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question  arose  or  was  discussed;  and  it  is  not  claimed  in  ap- 
pellant's brief  that  in  any  case  cited  from  other  states  tht 
direct  point  here  involved  was  definitely  decided.  An  at- 
tachment is  a  harsh  statutory  process  by  which  the  property 
of  an  alleged  debtor  is  violently  taken  away  from  him  prior 
to  an  adjudication  of  the  debt,  and  it  should  be  confined  to 
cases  which  clearly  come  within  the  terms  of  the  statute;  and 
it  is  not  clear  to  me  at  the  present  time  that  the  liability  of  a 
stockholder  for  something  that  may  possibly  happen  is 
within  tlie  clause  of  the  statute  above  quoted. 
Rehearing  denied.  

Corporations  —  Naturb  of  Stockholdbrs'  Liability  fob  Dkbts  of 
Corporations.  —  The  personal  liabihcy  of  a  stockholder  of  a  corporatioa 
for  hia  propurtiou  of  the  iadebtetluess  of  the  corporation,  ia  aa  obligatioa 
•riaiiig  upuu  con  tract,  witliia  the  iiieauiug  of  the  Calif  oruia  code:  DeunU  v. 
Superior  Court,  yi  Cal.  548.  Cpoa  this  subject  further,  see  notes  to  Corning 
V.  MciUiUoiujk,  49  Aia.  Dec.  SOS;  rkompson  v.  Reno  Sav.  Bank,  3  Am.  St. 
Rep.  840;  i'rince  v.  Lynch,  99  Am.  Dec.  432. 

CoHfOttATIONS.  — LlABILlXy  OF   Sl'OCKUOLDgRS  WHETHER    JoiNT   OR   SBT* 

XRAL:  See  Buines  v.  Babcock,  95  Cal.  581,  29  Am.  St.  Ilep.  158,  in  whioli 
it  is  held  to  be  several,  aud  aot  joint.  See  also  note  to  Thomption  ▼.  Reno 
Hav.  Bank,  3  Am.  St.  liep.  815,  852,  aad  aoto  to  Baine*  r.  Babcock,  29  Am. 
St.  Rep.  1G4. 
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[97  California,  254.J 

Mbohanic's  Libn  —  Assignment  of  Right  to  Creatb.  — A  laborer  or  ma* 
tonal-iuan  cannot  a:i:iigu  his  right  to  create  and  assert  a  lieu  by  comply* 
ing  witli  tliti  statutory  provisions,  aad  clothe  the  assignee  with  the  power 
to  create  the  lien  for  himself. 

Mechanic's  Lien,  Right  to,  when  Personal  and  Unassignable.  —  Where, 
throughout  the  whole  of  tlie  statute,  the  right  to  a  lieu  aud  the  right  to 
enforce  it  appear  to  be  confined  to  a  contractor,  laborer,  or  person  fur- 
nishing materials,  an  I  where,  in  no  instance,  ia  an  assignee  recognized 
in  connection  with  the  securing  or  enforcing  of  the  lien,  there  can  b«  no 
construction  given  sucli  statute  other  than  as  conferring  a  mere  personal 
right  on  the  contractor,  laborer,  eta,  and  not  on  bia  asaiguea. 

/.  Q.  Roasiter,  for  the  appellant. 

W.  S.  Wright,  for  the  respondents. 

McFarland,  J.  This  action  was  brought  to  enforce  an  as- 
serted lien  under  the  mechanic's  lien  law.  The  court  below 
sustained  a  general  demurrer  to  the  complaint,  and  judgmeoi 
was  rendered  for  defendants.     Plaintiff  appeals. 
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The  averments  of  the  complaint  are  (in  brief)  tliat  the  La 
Verne  Company,  defendant,  was  indebted  to  Meek  and  Ben- 
ton in  the  sura  of  seven  hundred  dollars  for  labor  and  mate- 
rials furnislied  by  them  for  and  in  the  construction  of  a 
building  on  land  of  said  company;  that  said  Meek  and  Ben- 
ton, by  a  written  instrument,  assigned  the  indebtedness  to 
plaintiff,  and  also  assigned,  if  the  thing  could  be  done,  all 
their  "  right  of  lieu  "  against  said  building  and  land;  and  that 
afterwards,  and  within  the  statutory  time,  plaintiff,  as  as- 
signee, formally  filed  in  the  recorder's  office  a  notice  of  claim 
of  lien  against  said  property  for  the  money  due  said  Meek  and 
Benton  for  the  said  labor  and  materials  which  they  had  fur- 
nished as  aforesaid;  and  we  tliink  that  the  demurrer  was 
properly  sustained. 

The  question  presented  is  not  whether  a  lien  for  work  or 
materials  can  be  assigned,  or  would  pass  under  an  assignment 
of  the  debt  secured,  but  whether  a  laborer  or  material-man  can 
assign  his  mere  right  to  assert  and  create  a  lien  by  complying 
with  statutory  provisions,  and  clothe  the  assignee  with  the 
power  to  create  tbe  lien  for  himself;  and  we  are  satisfied  that 
he  cannot.  This  question  has  never  been  heretofore  deter- 
mined in  this  state.  In  Patent  Brick  Co.  v.  Moore,  75  Cal. 
205,  referred  to  by  appellant,  the  only  question  involved  was, 
whether,  in  an  action  brought  by  the  assignee  of  "  a  lien," 
there  should  be  an  averment  that  the  assignment  was  in  writ- 
ing. The  case  in  our  reports  which  comes  the  nearest  to 
touching  the  principle  involved  is  Godeffroy  v.  Caldwell,  2  Cal. 
489,  56  Am.  Dec.  360,  where  it  was  held  that  "  one  who  ad- 
vances money  as  a  loan,  although  it  is  expressly  for  the  pay- 
ment of  materials  and  labor  devoted  to  the  erection  of  a 
building,  can  have  no  claim  to  the  benefit  of  the  [mechanic's 
lien]  law." 

The  decisions  on  the  point  in  other  states  are,  no  doubt, 
somewhat  conflicting,  although  the  conflict  may  be  explained, 
to  some  extent,  by  the  different  provisions  of  various  statutes, 
eome  sliowing  more  clearly  than  others  that  only  a  personal 
right  was  intended  to  be  conferred;  but  the  weight  of  author- 
ity is  clearly  to  the  point  that  the  said  right  cannot  be  assigned. 

In  Rollin  v.  Cross,  45  N.  Y.  771,  the  court  said:  "The  lien 
under  statutes  of  this  character  is,  in  general,  a  personal  riglit 
given  to  the  mechanic,  materialman,  and  laborer  for  his  own 
protection,  and  the  right  to  create  it  cannot  be  assigned  or 
transferred  to  another.     The  statute  under  which  the  plaintiff 
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claims  does  not  authorize  a  lien  to  be  filed  by  the  assignee  of 
a  debt  for  work  performed  under  a  building  contract."  In 
Fitzgerald  v.  Trustees,  Mich.  N.  P.  243,  the  court  holds  that 
"the  lien  is  personal  to  the  contractor  or  subcontractor,  and 
is  assignable."  In  Caldwell  v.  Lawrence,  10  Wis.  331,  it  is 
held  tliat  "the  lien  of  the  mechanic,  lumberman,  etc.,  for 
work  and  materials  is  a  personal  right,  and  cannot  be  trans- 
ferred or  assigned  so  as  to  enable  the  assignee  to  prosecute 
the  claim  in  his  own  name,  and  avail  himself  of  the  benefit  of 
the  lien  given  against  the  building."  In  Iowa,  the  courts  hav- 
ing decitied  that  such  right  was  not  assignable,  the  legislature 
enacted  that  "the  mechanics'  liens  are  assignable,  and  shall  fol- 
low the  assignment  of  the  debt";  but  the  court,  in  Brown  v. 
Smith,  55  Low  A,  31, held  that  the  statute  referred  "to  the  lien  per- 
fectetl  by  the  filing  of  a  claim  therefor,  and  not  to  the  inchoate 
right  to  a  lien,"  and  further,  as  follows:  "The  mere  performance 
of  the  requisite  labor  is  not  sufficient.  His  right  to  a  lien 
cannot  be  said  to  exist  until  he  has  complied  with  the  statute. 
When  he  does  so,  it  will  be  conceded,  for  the  purposes  of  this 
case,  that  he  has  a  lien  which  may  be  assigtied,  and  that  an 
assignment  of  the  account  carries  with  it  the  lien.  The  lan- 
guage of  tlie  statute  is,  tiiat  the  lien  is  assignable,  and  not  the 
mere  right,  which  follows  the  performance  of  labor,  and  which 
depends  for  its  existence  on  the  volition  of  the  subcontractor." 
In  the  late  case  of  Horton  v.  Sparkman,  2  Wash.  168,  the 
court,  speaking  of  a  claim  filed  by  an  assignee,  said:  "This 
he  could  not  do.  The  lien  given  by  statute  is  personal  to  the 
laborer;  it  does  not  run  with  the  chose  in  action."  Tiiere  are 
many  other  decisions  in  various  states  to  the  same  point;  but 
the  foregoing  citations  are  sufficient  to  show  the  general  drift 
of  judicial  opinion  on  the  subject. 

In  Phillips  on  Mechanics'  Liens,  decisions  on  both  sides  of 
the  question  are  referred  to;  and  we  think  that  the  true  rule 
is  expressed  in  the  following  paragraph,  from  section  54  of 
said  work:  "  Where,  tliroughout  the  whole  act,  the  right  of 
lien  and  the  right  to  enforce  it  appear  to  be  confined  to  the 
contractor,  laborer,  or  persons  furnishing  materials,  and  where 
in  no  instance  is  the  assignee  of  such  claim  recognized  in  con- 
nection with  the  creation  or  enforcing  of  the  lien,  there  can  be 
no  construction  given  to  such  a  statute  other  than  as  confer- 
ing  a  mere  personal  right  on  the  contractor,  laborer,  etc.,  and 
not  on  his  assignee  ";  and  under  our  statutory  provisions  ons 
the  subject,  no  right  of  lien  is  given  to  an  assignee,  or  to  any 
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person  other  tlian  those  mentioned  in  section  1183  of  the  Code 
of  Civil  Procedure;  and  the  persons  there  mentioned  include 
only  "mechanics,  materialmen,  contractors,  subcontractors, 
artisans,  architects,  machinists,  builders,  miners,  and  all  per- 
sons and  laborers  of  every  class,  performing  labor  upon  or 
furnishing  materials  to  be  used  in  the  construction,"  etc. 

Appelhmt  invokes  the  rule  that  the  assignment  of  a  debt 
carries  with  it  the  lien  by  which  it  is  secured.  But,  in  the 
first  place,  that  rule  is  not  of  universal  application;  it  does 
not  apply,  for  instance,  to  vendors'  liens,  or  to  the  many  liens 
wliich  accrue  to  various  kinds  of  bailees.  And  in  the  second 
place,  at  the  time  of  the  assignment  of  the  debt  to  plaintiff  in 
the  case  at  bar,  there  was  no  lien  securing  it  in  existence;  the 
assignors  had  merely  a  personal  right  to  create  a  lien  by  com- 
plying with  the  statute.  But  the  statute  nowliere  confers  such 
right  upon  an  assignee.  It  would  be  impossible  for  an  assignee 
to  comply  with  the  statute,  for  the  code  (sec.  1187)  provides 
that  the  contractor,  or  other  persons  mentioned  in  section  1183, 
must  liimself  file  a  claim  for  record,  stating  the  character  of 
the  labor  or  materials  which  he  himself  furnished  for  the 
building.  And  tliis  shows  clearly  that  the  legislature  waa 
providing  a  lien  only  for  a  contractor,  laborer,  or  material- 
man. It  is  urged  that  it  would  be  a  construction  beneficial 
to  the  laborer  to  hold  that  he  could  sell  or  raise  money  upon 
his  mere  personal,  inchoate  right  to  procure  a  lien;  but  the 
legislature  may  not  have  thought  that  it  would  be  advanta- 
geous to  a  laborer  (for  whose  benefit  the  law  was  originally 
passed)  to  allow  him  the  privilege  of  frittering  away  his  wages 
at  ruinous  discount  to  money  lenders  and  speculators.  At  all 
events,  a  court  can  neither  make  nor  amend  a  statute.  The 
law  must  be  enforced  as  we  find  it  enacted. 

Judgment  affirmed. 

De  Haven,  J.,  and  Harrison,  J.,  concurred. 
Hearing  in  Bank  denied. 


Mechanic's  Libw  —  AsaiaifABiLrrr  or.  —  A  lien  is  not  assignable  which 
the  law  gives  for  the  prioe  of  labor  dons  on  the  material  of  another:  Brcullqf 
T.  Spofford,  23  N.  H.  444;  55  Ain.  Deo.  205,  and  note.  One  cannot  enforce 
«  lien  against  a  railroad  for  work  and  labor  done  on  an  account  assigned  to 
him  prior  to  the  tiling  of  the  lien:  O'Connor  t.  Current  River  B.  It.  Co.,  Ill 
Mo.  185;  bnt  nader  the  Minnesota  statute  a  mechanic'*  lien  is  assignable: 
Tuiile  y.  Hoioe,  14  Minn.  143;  100  Am.  Deo.  205,  and  note;  and  the  lam* 
role  is  maintained  iu  Indiana:  Midland  B'y  Co.  r.  Wilcox,  122  Ind.  84* 
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People  v.  Monteoito  "Water  Company. 

[97  California,  276.] 
Qoo  Warranto. —Thb  Making  of  a  Corporation  ▲  Party  Defendant 

in  a  proceeding  hy  quo  warranto  niuler  the  allegation  that  it  ia  a  corpora- 
tion de/wto,  accompanied  by  allegations  from  which  it  appears  that  it 
is  not  s  corporation  de  jure,  does  not  admit  the  corporate  capacity  of 
Buch  defend  int,  nor  preclude  the  plaintiff  from  inqairing  into  its  right 
to  be  a  corporation.  The  corporation  de  facto  ia  not  only  a  proper,  but 
is  also  a  necessary  party  defendant. 

ConroiJATioNs. — To  Acquire  the  Right  to  bb  a  Corporation,  the  pre- 
Bcribetl  statutory  conditions  must  be  substantially  complied  with. 

Corporation,  Formation  of,  Vital  DEFKcrs  in.  —  If  a  statute  requires 
articled  of  incorporation  to  be  subscribed  and  acknowledged  by  five  or 
more  persons,  and  such  articles,  though  subscribed  by  five  persons,  ara 
acknowledged  by  four  only,  this  defect  is  fatil  to  the  existence  of  the 
corporation  in  a  proceeding  against  it  by  quo  warranto. 

John  J.  Bnyce,  Richards  and  Carrier,  and  George  H.  Gould^ 
for  the  appellant. 

W.  C.  Stratton,  for  the  respondents. 

Templk,  G.  Plaintiff  appeals  from  a  judgment  entered 
upon  demurrer  to  complaint. 

The  demurrer  was  general,  and  on  the  ground  of  insuffi- 
ciency of  the  facts.  It  is  a  proceeding  taken  by  the  attorney- 
general  of  the  state  in  the  nature  of  a  quo  warranto  to  deprive 
the  defendant  corporation  of  its  corporate  charter,  and  pro- 
cure its  dissolution  on  two  grounds:  1.  For  want  of  a  sub- 
stantial compliance  with  the  statutory  requirements  in  its 
formation;  and  2.  For  abandonment  and  misuse  of  its  corpo- 
rate franchise  and  powers,  and  for  alleged  violations  of  law. 

In  answer  to  the  first  point,  the  respondent  raises  the  pre- 
liminary objection  that  by  making  the  corporation  a  defend- 
ant, its  corporate  character  is  admitted,  and  cannot  be 
questioned  in  this  proceeding.  As  authority  for  this  proposi- 
tion, the  case  of  People  v.  Stanford,  77  CaL  360,  ia  chiefly  re- 
lied upon. 

In  that  case  it  was  alleged  in  the  complaint  that  the  as- 
fumed  corporation  had  never  been  a  corporation.  If  it  were 
not  a  corporation  of  any  character,  it  had  no  legal  existence, 
and  could  not  be  sued.  By  making  it  a  party,  plaintiff  con- 
ceded that  it  was  a  person  that  could  be  sued.  It  was  said 
that  the  corporation  could  not  be  treated  as  a  person  which 
could  be  sued  simply  to  obtain  a  jadgment  that  it  was  not 
and  never  had  been  such  a  person.     There  is  no  such  incoa- 
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Bistency  here.  It  is  averred  that  the  corporate  defendant  Ib 
a  corporation  de  facto,  but  it  is  claimed  that  it  did  not  become 
a  corporation  de  jure,  because  the  persons  who  attempted  the 
incorporation  did  not  comply  with  the  conditions  which  the 
statute  makes  conditions  precedent  to  its  rightful  incorpora- 
tion. Under  such  circumstances,  although  the  association  is 
a  legal  entity,  which  may  be  sued,  its  right  to  corporate  ex- 
istence may  be  questioned  by  the  state  in  a  proceeding  of 
this  character:  Civ.  Code,  sec.  358. 

This  court  said  in  People  v.  La  Rue,  67  Cal.  530,  and  re- 
peated the  language  in  First  Baptist  Church  v.  Branham,  90 
Cal.  22:  "A  corporation  de  facto  may  legally  do  and  perform 
every  act  and  thing  which  the  same  entity  could  do  or  per- 
form were  it  a  de  jure  corporation.  As  to  all  the  world  ex- 
cept the  paramount  authority  under  which  it  acts,  and  from 
which  it  receives  its  charter,  it  occupies  the  same  position  as 
though  in  all  respects  valid;  and  even  as  against  the  state, 
except  in  direct  proceedings  to  arrest  its  usurpation  of  power, 
it  is  submitted,  its  acts  are  to  be  treated  as  efficacious." 

Under  such  circumstances,  it  seems  clear  that  the  corpora- 
tion is  not  only  a  proper  but  a  necessary  party:  People  v, 
Flint,  64  Cal.  49;  People  v.  Gunn,  85  Cal.  244. 

It  is  contended  that  the  corporation  is  not  rightfully  such, 
because,  while  five  incorporators  signed  tlie  articles  of  incor- 
poration, only  four  acknowledged  the  same. 

Section  292  of  the  Civil  Code  reads  as  follows:  "The  arti- 
cles of  incorporation  must  be  subscribed  by  five  or  more  per- 
sons, a  majority  of  whom  must  be  residents  of  this  state,  and 
acknowledged  by  each  before  sotne  officer  authorized  to  take 
and  certify  acknowledgments  of  conveyances  of  real  prop- 
erty." 

It  was  said  in  People  v.  Selfridge,  52  Cal.  331:  "The  right 
to  be  a  corporation  is  in  itself  a  franchise;  and  to  acquire  a 
franchise  under  a  general  law,  the  prescribed  statutory  condi- 
tions must  be  complied  with."  Still,  a  substantial  rather 
than  a  literal  compliance  will  suffice:  People  v.  Stockton  etc. 
R.  R.  Co.,  45  Cal.  313;  13  Am.  Rep.  178.  Was  there  a  sub- 
stantial compliance  in  this  case? 

Because  a  substantial  compliance  will  do,  it  does  not  fol- 
low that  any  positive  statutory  requirement  can  be  omitted 
on  the  ground  that  it  is  unimportant.  Tliey  are  conditions 
precedent  to  acquiring  a  statutory  right,  and  none  can  be  di»- 
pensed  with  by  the  court. 
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What  is  a  substantial  rather  than  a  literal  compliance  may 
be  illustrated  from  the  cases.  In  Ex  parte  Spring  Valley 
Water  Works,  17  Cal.  132,  the  certificate  stated  the  place  of 
business,  but  did  not  describe  it  as  the  "principal  place  of 
business,"  as  required.  The  court  said:  "The  statement  that 
San  Francisco  was  the  place  of  business  would  seem  to  im- 
])ly  that  it  was  not  only  the  principal  but  the  only  place  of 
business. 

In  People  v.  Stockton  etc.  R.  R.  Co.,  45  Cal.  306,  13  Am.  Rep. 
178,  the  affidavit  required  in  such  cases  to  be  attached  to  the 
certificate  stated  that  ten  per  cent  of  the  amount  subscribed 
had  been  actually  paid  in,  omitting  the  words  "in  good 
faith,"  which  the  statute  required.  In  the  certificate  it  was 
stated  that  more  than  ten  per  cent  had  been  actually  in  good 
faith  paid  in.  It  was  held  sufficient;  and  it  would  seem  that 
if  it  was  actually  paid  in  cash,  it  must  have  been  paid  in 
good  faith. 

And  it  was  further  held  that  payment  by  checks  drawn 
against  sufficient  funds  in  a  bank,  vvliich  was  ready  to  accept 
and  pay  the  checks,  was  substantially  payment  in  cash. 

In  People  v.  Cheeseman,  7  Col.  376,  the  acknowledgment 
taken  by  the  notary  omitted  to  state  that  the  persons  whose 
acknowledgments  were  taken  were  personally  known  to  the 
notary.  The  certificate  did  state  that  the  persons  who  signed 
appeared  before  him  and  acknowledged  it.  The  statute  did 
not  prescribe  what  the  acknowledgment  should  contain,  and 
it  was  held  a  substantial  compliance  with  the  requirement, 
although  the  form  prescribed  for  acknowledgments  to  deeds 
was  not  followed.     It  was  acknowledged. 

In  all  these  cases  it  will  be  seen  that  the  thing  required 
was  done,  but  not  literally,  as  directed;  but  there  was  no 
oini::?sion  of  any  requirement.  No  case  has  been  cited  where 
the  entire  omission  of  a  thing  prescribed  has  been  excused, 
unless  it  be  the  case  of  Larrahee  v.  Baldwin,  35  Cal.  155. 
That  was  not  an  action  instituted  by  the  state  to  disincorpor- 
ate on  the  ground  of  noncompliance.  As  we  have  seen,  un- 
less the  state  complains,  a  de  facto  corporation  must  be 
considered,  under  our  code,  as  possessing  a  corporate  char- 
actor,  and  the  stockholders,  when  sued  upon  their  individual 
liahility,  should  not  be  allowed  to  make  the  point  that  they 
did  not  comply  with  the  law. 

In  that  case  the  certificate  was  signed  by  five  directors,  but 
two  failed  to  acknowledge  it.     Other  questions  are  discussed 
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at  great  length  in  the  opinion,  but  in  regard  to  tlie  point  made 
on  the  certificate  it  was  simply  remarked:  "It  is  not  cleai 
that  any  fatal  defect  exists  in  the  certificate  of  incorporation. 
If  so,  it  is  cured  by  the  act  of  April  1,  1864."     Plainly,  it  was 

unnecessary  to  consider  the  question. 

The  curative  act  referred  to  declares:  "All  associations  or 
companies  heretofore  organized  and  acting  in  the  form  or 
manner  of  corporations,  and  that  have  filed  certificates  for  the 
purpose  of  being  incorporated,  but  whose  certificates  are  in 
some  manner  defective,  or  have  been  improperly  acknowl- 
edged before  a  person  not  authorized  by  law  to  take  such 
acknowledgments,  are  hereby  declared  to  be  and  to  have  been 
corporations  from  the  date  of  the  filing  of  such  certificates,  in 
the  same  manner  and  to  the  same  effect  and  intent  as  if  such 
certificates  were  without  fault  and  properly  acknowledged  be- 
fore the  proper  officer,  and  all  such  certificates  are  hereby 
validated  and  declared  to  be  legal,  and  shall  have  the  same 
force  and  effect  as  if  such  certificates  were  free  from  all  fault 
or  defect,  and  were  properly  acknowledged,"  etc.:  State.  1863, 
1864.  p.  S03. 

Section  292  of  the  Civil  Code  required  the  articles  to  be 
subscribed  and  acknowledged  by  each.  As  this  is  an  express 
condition  precedent  to  a  valid  incorporation,  it  is  not  of  conse- 
quence to  the  court  whether  it  be  a  wise  or  necessary  require- 
ment or  not.  Still,  it  is  easy  to  see  a  reason  for  it.  The 
certificate  secures  the  state  and  all  concerned  against  the 
possibility  of  any  fictitious  names  being  subscribed  to  the  arti- 
cles, and  furnishes  proof  of  the  genuineness  of  the  signa- 
tures. 

If  the  acknowledgment  can  bo  dispensed  with  as  to  one, 
why  not  as  to  two,  or  three,  or  all? 

Ordinarily,  no  doubt  the  state  would  not  be  expected  to  in- 
stitute a  proceeding  of  this  character  for  such  a  defect  alone, 
and  we  must  presume  that  the  attorney-general  would  not 
have  instituted  this  inquiry,  if  he  were  not  convinced  that 
there  were  reasons  sufficient  to  justify  it.  Other  reasons  are 
alleged,  but  as  the  statute  authorizes  a  proceeding  to  forfeit 
the  charter  where  the  statute  has  not  been  complied  with,  al- 
though the  corporation  is  acting  in  good  faith,  and  is  a  de  facfo 
cor[)oration,  the  complaint  must  be  held  to  state  a  cause  of 
action,  and  the  demurrer  should  be  overruled. 

The  judgment  should  be  reversed,  and  the  cause  remanded, 
with  directions  to  overrule  the  demurrer. 


176  People  v.  Montecito  Water  Co.  [CaU 

Haynes,  C^  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment is  reversed,  and  the  cause  remanded,  with  directions  to 
#verrule  the  demurrer. 

Db  Haven,  J.,  McFarland,  J.,  Fitzgerald,  J. 


Quo  Wakranto.  —  An  infonnatioa  in  the  nature  of  a  quo  warranto,  to 
oust  the  defendants  from  acting  as  a  corporation,  and  to  test  the  fact  of 
their  incorporation,  should  be  filed  against  the  individuals;  an  information 
against  the  corporation  in  its  corporate  name  would  admit  the  existence  of 
the  corporation:  People  v.  Rensselaer  etc.  R.  R.  Co.,  15  Wend.  113;  30  Am. 
Dec.  33,  and  note  at  page  48.  Where  a  corporation  de  facto  has  exercised 
the  powers  of  a  legal  corporation,  the  forfeiture  of  its  charter  may  be  enforced 
by  quo  wtm-anto:  lie<jents  v.  Williams,  9  Gill  &  J.  365;  31  Am.  Dec.  72.  See 
also  State  v.  Bank,  2  McMull.  439;  39  Am.  Dec.  135,  and  note. 

Defective  Formation  of  Oorporations. 
Acceptance  of  the  Charter.  —  Formerly  corporations  were  generally,  if  not 
universally,  created  by  special  grants  to  a  designated  person  or  persons  and 
his  or  their  associates,  of  the  ri^ht  to  be  a  corporation  and  to  exercise  the 
corporate  powers  conferred  in  the  grant.  When  this  mode  of  creating  a 
corporation  is  the  one  resorted  to,  the  only  additional  act  essential  to  the 
existence  of  the  corporation  is  the  acceptance  of  the  grant  or  charter.  This 
grant,  like  a  conveyance  from  one  person  to  another,  must  have  two  consent- 
ing parties.  The  grant  itself  is  but  an  ofiFer  of  corporate  privileges  to  the 
person  or  persons  entitled  to  take  advantage  of  it,  which  unless  accepted 
within  a  reasonable  time,  becomes  inoperative:  State  v.  Bull,  16  Conn,  179; 
State  V.  Dawson,  16  Ind.  40;  Lincoln  etc.  Bank  v.  Richai-d-on,  1  Greenl.  79;  10 
Am.  Dec.  34;  Smith  v.  Silver  Valley  Min.  Co.,  64  Md.  85;  54  Am.  Rep.  760.  Like 
all  other  offers  it  may  be  withdrawn  at  any  time  prior  to  its  acceptance:  Lin- 
coln etc.  Bank  v.  Richardson,  1  Greenl.  79;  10  Am.  Dec.  34;  State  v.  Dawson,  18 
Ind.  40;  and  must  be  accepted  or  rejected  as  made.  Hence  the  grantees  can- 
not attach  any  conditions  to  tlieir  acceptance  nor  modify  the  offer  in  any 
respect:  Rex  v.  Westwood,  '2  Dow  &  C.  21;  7  Bing.  1,  90;  Lyons  v.  Orange  etc 
R.  R.  Co.,  3ii  Md.  IS,  29.  If  they  undertake  to  exercise  corporate  powere 
without  accepting  the  charter  offered  them  and  complying  with  all  the  con- 
ditions j)receilent,  their  action  is  unauthorized  and  their  right  to  exercise 
corporate  powers  will  be  denied  upon  quo  warranto:  Thompson  v.  New  York  etc, 
M.  R.  Co.,  3  Sand.  Ch.  C26;  Lyons  v.  Orange  etc.  R.  R.  Co.,  32  Md.  18,  29;  Rexv, 
Amery,  1  Term.  Rep.  589.  In  some  instances  the  acceptance  of  all  the  persons 
nametl  in  the  charter  is  essential  and  the  action  of  a  less  number  inoperative: 
Rex  V.  Amery,  1  Term.  Rep.  589.  Except,  however,  where  from  the  grant  itia 
apparent  that  the  acceptance  of  all  the  grantees  is  necessary  to  carry  out  the 
objects  sought  by  the  granting  authority,  we  apprehend  that  the  acceptance 
of  a  majority  of  the  grantees  is  sufficient:  State  v.  Dawson,  16  Ind.  40,  and 
when  the  grant  is  made  to  a  designated  person  or  persons  and  his  or  their 
associates,  that  the  person  or  persons  named  may  form  and  constitute  the 
corporation  without  the  a  idition  of  any  associates  whatever:  Penohscot  etc. 
Corjinration  v.  Lamxnn.  16  Me.  2J4;  33  Am.  Dec.  656;  Smith  v.  Silcer  Valley 
Min.  Co.,  64  Md.  85;  54  Am.  Rep.  760.     The  mode  in  which  the  acceptance 
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ll  manifested  is  not  material,  unless  made  so  by  the  grant  or  charter  it!?elf. 
Undoubtedly  the  authority  which  is  competent  to  make  the  grantor  otfcr  of 
the  corporate  charter  is  equally  competent  to  attauli  conditions  to  itd  ac- 
ceptance, and  to  prescribe  the  time  and  manner  in  which  the  corporate  au- 
thority shall  be  exercised;  and  whenever  conditions  precedent  to  the  accept- 
ance of  the  charter  or  to  the  existence  of  the  corporation  are  prescribed,  they 
must  be  substantially  observed  or  the  right  to  the  corporate  franchise  will 
not  be  called  into  being.  But  when  on  the  other  hand  conditions  are  not 
specified  and  the  only  question  is  wliether  the  charter  has  been  accepted  or 
rejected,  then  such  acceptance  may  be  established  from  any  evidence  suffi- 
ciently establishing  the  assent  of  the  beneficiaries  and  their  intended  assump- 
tion of  corporate  powers.  No  formal  action  is  required,  no  written  or  re- 
corded evidence  of  the  acceptance  is  essential.  It  is  sufficient  that  the 
corporate  powers  conferred  by  the  charter  have  been  exercised  or  that  the 
corporators  have  in  any  manner  unequivocally  shown  their  intention  to  ac- 
cept and  to  exercise  them:  Ohio  etc.  R.  R.  Co.  v.  McPherson,  35  Mo.  13;  S6  Am. 
Dec.  128;  Ruwll  v.  McLellan,  14  Pick.  63;  Taylor  v.  Newherne,  2  Jones  Eq. 
141;  64  Am.  Dec.  566;  Amerkcoggin  Bridge  r.  Bragg,  11  N.  H.  102;  McKay 
r.  Beard,  20  S.  C.  156;  Morawetz  on  Corporations,  sees.  23-26. 

In  all  or  nearly  all  the  states  of  the  American  Union  general  laws  have 
been  enacted  under  which  all  persons  who  offer  to  comply  with  their  provis- 
iottH  may  form  corporations  for  the  purpose  of  becoming  authorized  to  exer« 
«ise  the  corporate  franchises  conferred  upon  persons  complying  with  such 
natutes.  The  chief  pur[)ose  of  this  note  is  to  inquire  what  is  the  result  of 
an  attempted  but  incomplete  compliance  with  such  statutes  when  the  as- 
■omed  defect  is  urged,  whether  in  proceedings  in  the  nature  of  quo  warranto 
or  m  wliat  should  properly  be  styled  a  mere  collateral  attack  upon  an  act- 
ing corporation. 

SuhsUinfJnl  Compliance  ivith  the  Statute  is  Ind'ixpenmhle.  — Tlie  public  stat- 
utes to  wliich  we  have  referred  generally  prescribe  the  execution  of  a  paper 
ordinarily  called  the  certificate  or  articles  of  incorporation,  tliat  this  paper 
shall  be  signed  by  a  specified  number  of  persons,  and  sometimes,  that  it  shall 
be  acknowledged  by  them  before  an  office  autliorized  to  take  acknowledg- 
ments of  deeds;  that  it  shall  specify  the  duration  and  purposes  of  the  corpo- 
ration, its  principal  place  of  business,  the  amount  of  its  capital  stock,  and 
the  number  of  shares  into  which  it  siiall  be  divided.  These  certiticates  or 
articles  of  incorporation  are  further  generally  required  to  be  filed  in  some 
public  office,  usually  that  of  the  clerk  of  the  county  in  which  the  principal 
place  of  business  of  the  corporation  is  to  be  conducted,  and  soiiietiines  a  cer- 
tificate of  such  tiling,  or  a  certified  copy  of  the  articles  as  fili-il,  is  required  to 
be  presented  to  or  filed  with  the  secretary  of  state  or  some  othoi-  olhcer  wlio 
on  his  part  issues  either  a  license  to  act  as  a  corporation  or  a  final  certificate 
wliich  is  treated  as  the  last  act  required  in  the  proceedini^s  to  create  the 
corporation.  At  least,  in  all  cases  in  which  the  right  to  exercise  corporate 
fraiicliises  is  questioned  by  quo  warranto,  a  substantial  compliance  with  the 
statute  authorizing  the  formation  of  the  corporation  must  be  shown,  or  the 
right  to  exercise  the  franchise  must  be  denied:  Mokeliimne  Hill  etc.  Co,  r.  Wood- 
bury, 14  Cal.  425;  73  Am.  Dec.  658;  Harris  v.  McGregor,  29  CaL  125;  Bates 
r.  H'/feon,  14  CIol.  140;  Field  v.  Cooh,  16  La.  Ann.  153;  Attorney-generai  v. 
Hanchelt,  42  Mich.  436;  Baptist  Church  v.  Baltimore  etc  R'y,  4  Mackey,  43; 
McCallion  v.  Hihernia  etc.  Soc,  70  Cal.  163.  "We  have  no  doubt  but  that 
in  this  state  a  substantial  compliance  with  the  provisions  of  the  general  law 
ia  an  essential  prerequisite  to  the  creation  of  a  private  oorporatioo,  and 
Am.  8t.  Rkp..  Vol.  XXXIII.— 12 
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that  a  failuro  to  comply  therewith,  in  any  material  particular,  !■  ground  for 
tlio  impeachment  of  corporate  existence  in  an  appropriate  proceeding  prose- 
cuted by  proper  authority  "j  People  r.  Cheeseman,  7  Col.  376.  On  the  other 
hand,  no  more  thau  a  substantial  compliance  with  the  statute  is  exacted 
from  persons  seeking  to  form  a  corporation,  and  their  attempt  is  not  ren> 
dered  nugatory  by  their  failure  to  comply  with  the  statute  literally,  if  they 
have  cninplied  with  it  substantially:  People  v.  Stockton  etc  R.  R.  Co.,  46  0«L 
306;  13  Am.  Rep.  178;  Enkright  y.Logamport  etc.  R.  R.,  13  Ind.  404. 

Failure  of  Coiporatora  to  Sign  Articles.  — If  the  right  to  exercise  a  franchise 
is  attacked  by  quo  warranto,  or,  though  not  attacked  in  that  manner,  if  tho 
statutes  or  decisions  of  the  state  permit  the  existence  of  the  corporation  to 
be  attacked  in  tlie  particular  suit  or  proceeding  before  the  court,  it  is  essen- 
tial that  the  articles  of  incorporation  should  have  been  signed  by  the  nam- 
ber  of  persons  prescribed  by  the  code  or  statute,  and  the  signing  by  a  lesa 
number  is  ineflfoctnal:  People  v.  Montecito  W.  Co.,  97  Cal.  276;  ante  p.  172; 
Corey  v.  Morrill,  Gl  Vt.  5'.»8;  Stale  V.  Critchett,  37  Minn.  13.  Furthermore, 
it  is  essential  that  they  should  have  been  signed  with  an  intention  on  the 
part  of  the  signers  that  they  should  be  acted  upon  at  the  time  they  were 
tiled,  and  if  it  appears  that  the  signatures  were  affixed  with  an  understand* 
ing  on  the  part  of  the  signers  that  "  they  were  not  to  take  effect  until  cer- 
tain things  were  done,  which  never  were  done,"  then  the  articles  are  inopera- 
tive and  no  corporation  has  been  called  into  being:  Corey  v.  Morrill,  61 
Vt.  598. 

Omission  to  State  Name  of  Corporation.  —  If  the  statute  requires  the  name 
of  the  corporation  to  be  stated  in  its  articles,  its  omission  therefrom  is  fatal, 
and  it  has  been  held  that  this  omission  cannot  be  cured  by  the  fact  that  the 
articles  are  preceded  by  a  heading  in  which  a  name  has  been  used  appro- 
priate to  the  corporation  and  its  objects.  Thus,  where  persons  resident  in 
Fairview  executed  articles  of  incorporation  for  the  purpose  of  constructing  a 
turnpike  commencing  at  a  point  in  that  town,  but  failed  to  state  in  them 
wliat  the  name  of  the  corporation  should  be,  it  was  held  that  this  defect 
could  not  be  supplied  by  a  preliminary  statement  at  the  head  of  such  ar- 
ticles as  follows:  "  Fairview  Turnpike,  Fairview,  Fayette  County,  Indiana  "t 
Rhnd&f  V.  I'iper,  40  Ind.  3(39;  Piper  v.  Rhodes,  30  Ind.  .309. 

Tlie  Requirement  of  the  Stdtute  that  the  O'ljects  or  Purposes  of  the  corpora- 
tion  shall  be  stated  in  its  articles  must  be  complied  with,  and  such  compli- 
ance cannot  consist  of  a  vaL'ue  or  general  specification.  Though  the  name 
of  the  corporation  as  stated  in  its  articles  intlicates  that  it  is  to  do  a  banking 
business,  yet  if  the  statement  of  its  object  is  such  that  it  substantially  in- 
cludes every  business  which  tlie  company  may  think  profitable  to  the  share- 
holders, the  purposes  are  insufficiently  stated:  In  re  Crown  Bank,  L.  R.  44 
Ch.  Div.  634.  Hence  it  is  not  sufficient  to  state  that  the  business  of  the 
corporation  "shall  be  such  as  the  association  may  from  time  to  time  pre- 
scribe by  its  rules,  rei^ulations,  and  by-laws":  State  v.  Central  Ohio  Relief 
Ass'n,  29  Ohio  St.  399.  If  the  purpose  as  disclosed  in  the  articles  is  one 
not  sanctioned  by  law,  no  corporation  is  created  thereby:  Stute  v.  Beck,  81 
Ind.  500.  If,  on  the  other  hantl,  a  lawful  purpose  is  specified,  but  the  arti- 
cles assume  for  the  corporation  the  existence  of  powers  which  it  is  not  per- 
mitted to  exercise,  then  this  additional  and  unauthorized  assumption  may 
be  treated  as  surplusage,  and  the  corporation  regarded  as  entitled  to  exercise 
the  lawful  powers  only:  Eastern  P.  R.  Co.  r.  Vaughtn,  14  N.  Y.  540;  BeckH 
T.  IJninntown  B.  Ass'n,  88  Pa.  St.  211.  If  the  term  of  the  existence  of  tlie  cor- 
poration as  stated  in  its  articles  is  in  excess  of  the  period  allowed  by  law, 
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the  corporation  will  not  on  that  account  be  regarded  as  incompetent  to  carry 
on  its  business  for  such  time  as  the  statute  permitted  to  corporationa  of  thtt 
class  to  which  it  belonged:  Peojjle  v.  Cheese/nan,  7  Col.  376. 

'J'/ie  Omisnion  from  the  Articles  of  the  Following  MaUcm  required  by  statute 
has  also  been  adjudged  fatal:  A  failure  to  state  tliat  a  majority  of  the  mem- 
bers of  an  association  voted  in  favor  of  its  incorporation:  People  v.  Sel/ridge, 
62  Cal.  331;  omission  to  state  the  amount  of  the  capital  stock:  State  v.  Shel' 
lyville  etc.  Co.,  41  Ind.  151;  Heinitj  v.  Adama  etc.  Mfg.  Co.,  81  Ky.  300;  or 
thd  number  and  names  of  the  directors:  Reed  v.  Richmond  etc.  R.  R.,  50  Ind. 
342;  or  the  place  of  residence  of  the  corporators:  Busenhack  y.  Attica  etc 
Co.,  43  Iiul.  '2()o;  lleinig  v.  Adams  etc.  Mfg.  Co.,  81  Ky.  oOO;  or  the  princi- 
pal place  of  transacting  the  business  of  tiie  corporaliou:  Vlegg  v.  Hamilton 
*tc.  Grange  Co.,  61  lowa,  121. 

Failure  to  File  Arlicks. — Very  generally  the  statutes  require  the  arti- 
cles of  incorporation  to  be  filed  in  some  public  office  after  they  are  executed. 
Whether  this  filing  is  a  condition  precedent  to  the  corporate  existence 
manifestly  depends  upon  the  language  of  tlie  statute;  but  few,  if  any,  of  the 
statutes  upon  the  sul)ject  are  susceptible  of  any  other  construction  than 
that  the  filing  is  indispensable:  Childs  v.  Hurd,  32  W,  Va.  99;  Doyle  v. 
Miziier,  42  Mich.  332-.  Garnett  v.  Richard^^on,  35  Ark.  144;  Indianapolis  M. 
Co.  V.  Herkimer,  46  Ind.  142;  Fint  Nat.  Bank  v.  Davies,  43  Iowa,  424;  .46- 
hott  V,  Omaha  etc.  Co.,  4  Nob.  416;  but  some  of  the  statutes  provide  that 
on  the  filing  of  the  certificate  or  articles,  the  persons  associating  them- 
selves and  their  successors  and  assignees  shall  be  "  from  the  time  of  the  com- 
mencement fixed  in  the  certificate  an  incorporated  company  ";  and  by  these 
statutes  the  effect  of  the  filing  of  the  certificate  may  be  to  confer  corporate 
authority  as  from  its  date,  though  this  was  long  anterior  to  such  filing: 
Vanneman  v.  Young,  52  N.  J.  L.  403. 

Many  of  the  statutes  further  provide  that  after  the  articles  of  incorpora- 
tion are  filed  with  the  county  clerk  or  some  other  public  officer  they  shall 
be  recorded  either  by  him  or  some  other  otficial,  or  that  a  certified  copy  of 
them  shvU  be  filed  witii  the  secretary  of  state,  or  that  some  license  or  fur- 
ther certiiicate  shall  be  procured  from  some  public  officer.  If  the  language 
of  the  statute  is  consistent  with  the  idea  that  the  corporation  exists  from 
the  filing  of  the  articles  or  certificate,  then  doubtless  the  failure  to  further 
record  it,  or  to  do  some  otl.er  act,  is  a  mere  irregularity  not  destructive  of 
the  life  of  the  corporation:  Wa-shii/ginn  etc.  Church  v.  Baltimore  etc.  R.  R.  Co.^ 
5  Mackey,  260;  Walton  v.  Riley,  85  Ky.  41;?;  Bushnell  v.  Consolidated  Ice  etc 
Co.,  138  111.  67;  Sparks  v.  Woodstock  Iron  etc.  Co.,  87  Ala.  294.  More  fre- 
quently tlie  statutes  are  not  in  harmony  with  this  idea,  and  clearly  indicate 
tliab  it  is  not  until  the  last  act  is  done  th^it  the  artificial  or  corporate  person 
can  come  into  being.  Wiiere  such  is  the  case,  all  the  acts  are  essential. 
The  fiu:il  license  or  certificate  and  the  original  filing  must  both  exist,  and 
the  latter  is  insufficient  without  the  foriner:  Childs  v.  Hurd,  32  W.  Va.  67; 
Richmond  F.  Ass'n  v.  Clark",  Gl  Ale.  351;  Sloia  v.  Flagg,  72  111.  397;  and 
the  former  witliout  the  latter:  Doyle  v.  Mizner,  42  Mich.  3o2.  If  the  cor- 
porators have  done  everytliing  reciuired  of  them,  they  cannot  be  prejudiced, 
nor  the  right  of  tiie  corporation  to  exist  and  to  do  business  impaired,  by 
any  wrongful  and  unauthorized  act  of  the  officer  with  whom  the  articles  are 
filed,  as  by  his  antedating  them  without  any  complicity  on  the  part  of  the 
corporators:  State  v.  Foulks,  94  Ind.  493. 

Statutoi-y  Rattjiattio'i  or  Recognition  of  Defective  Corporation. — In  tie 
absence  of  any  constitutional  inhibition  it  is  always  within  the  power  of  the 
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legislature  to  create  a  corporation  in  any  mola  from  which  the  legislative  iu« 
teiitiou  to  do  so  may  legitimately  be  inferred.  An  unauthorized  assumption 
of  corporate  functions  is  generally  a  wrong  of  wliich  none  but  the  sovereign 
will  b«  allowed  to  complain,  and  whenever  the  sovereign  has  in  any  mannei 
made  known  its  willingness  that  such  powers  shall  be  exercised  there  can 
no  longer  be  any  complaint  of  their  exercise,  even  on  its  part,  unless  it  ha« 
in  some  compotont  tnannor  with  Irawn  its  assent.  Therefore,  though  a  cor* 
poration  was  irregularly  formed  and  had,  at  least  as  against  the  sovereign, 
no  right  to  exercise  C()rp<)rate  franchises,  yet  such  formation  may  be  ratified 
either  directly  or  impliedly,  and  upon  such  ratification,  the  corporation  b«- 
comes  one  d/' jure.  Therefore,  if  by  any  statute  enacted  after  the  as.sump- 
tion  of  corporate  riglits  and  powers  l)y  an  association,  the  incorporation  of 
the  association  is  expi-essly  ratified,  or  if  not  so  ratified,  there  is  language 
employed  in  a  statute  from  which  the  existence  of  the  corporation  or  thi 
validity  of  its  proceedings  is  justly  inferable,  any  defect  in  its  organization 
ceases  to  bo  material.  The  legislative  recognition  manifests  the  will  of  thi 
sovereign  and  is  equivalent  to  au  expross  grant  of  corporate  authority:  W/iUi 
V.  RosM,  4  Abb.  App.  589;  Sfafe  v.  St^-fle,  37  Minn.  428;  B'tnihor  v.  Dres- 
ael,  34  Md.  503;  Kamwha  Coal  Co.  v.  Knnan.-ha  etc.  Coal  Co.,  7  Blatchf.  391 » 
Mitchell  V.  Deeds,  49  III.  416;  93  Am.  Dec.  621;  Goodrich  v.  Reynolds  etc.  Co., 
31  III.  490;  83  Am.  Dec.  240;  Gr<uid  T.  R.  Co.  v.  Cook,  29  III.  237;  Koch  v. 
North  Avenue  /?'//  Co.,  75  Md.  22:^;  Central  Agricultural  etc.  Aas'nv.  ALihama 
etc.  Ins.  Co..  70  Ala.  120;   Larraheev.  B'ddwin,  35  Cal.  155. 

Collateral  Attachi  Upon  Corporationa.  —  The  existence  of  a  corporation  may 
be  sought  to  be  attacked  either  when  it  or  its  assignee  claims  and  attenipta 
to  ass'  rt  some  right,  and  the  existence  of  the  corp  irition  may  be  regarded 
as  part  of  the  plaintiff's  cause  of  actio-i,  or  when  the  defenda;it  claims  thai 
he  is  not  answeral)le  biicanse  tlie  liability  soni;ht  to  be  enforced  is  but  the 
liability  of  a  corporation  of  which  he  is  a  member.  No  doubt  decisions  may 
be  found  apulicable  to  botii  of  these  classes  from  which,  if  unexplained,  tha 
inference  might  be  reasonably  dr.iwn  that  tlie  right  of  a  corporation  to  act 
may  be  questioned  as  in  quo  loarranto  and  denied,  if  it  had  failed  to  substan* 
tially  comply  with  the  statutory  prerequisites  to  its  formation.  These  de- 
cisions  are  generally,  but  not  universally',  attributable  either  to  the  fact  tiia4 
there  was  no  attempt  to  establish  the  existence  of  a  corporation  de  facto  by 
proving  that  the  actual  doing  of  business  in  good  faith  as  a  corporation,  oi 
to  statutes  permitting  a  collateral  attack  upon  corporations  in  the  class  of 
suits  in  which  the  attack  was  successfully  made.  Tims  in  Iowa  the  statute 
prescribing  what  shall  be  done  for  the  purpose  of  creating  corporations,  adds, 
"a  failure  to  comply  substantially  with  the  foregoing  requisites  in  rela« 
tion  to  organization  and  publicity  renders  the  individual  property  of  t-hd 
stockholders  liable  for  the  corporate  debts."  It  follows  from  this  provision 
that  when  suit  is  brought  against  persons  and  they  seek  to  escape  liability 
on  the  ground  that  the  cause  of  action  is  really  against  a  corporation  of 
which  they  are  but  stockholders,  their  defense  cannot  be  sustained  other, 
wise  than  by  the  same  proof  which  would  be  required  if  a  corporation  were 
attacked  by  quo  warranto:  Clegg  v.  Hamilton  etc.  Orange  Co.,  61  Iowa,  121} 
Hener  v.  Canidcltacl,  82  Iowa,  2S8.  In  some  other  cases  in  which  the  lia- 
bility  of  the  stockholders  and  oiScers  was  not  so  clear  by  the  terms  of  any 
statute,  it  has  been  held  that  it  was  not  until  the  corporation  came  into  law- 
ful existence  that  any  power  to  act  for  it  could  arise,  and  therefore,  if  per- 
Boua  assuming  to  act  as  directors  made  promissory  notes,  professedly  io 
that  capacity,  they  were  personally  answerable  thereon:    Hurt  v.  Salisbury, 
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65  Mo.  311;  Wnllon  r.  Oliver,  49  Kan.  107;  post,  p.  355.  In  these  oases, 
the  defects  rendering  the  directors  personally  liable  were  in  one  tba 
fa  lin;^  to  file  the  articles  of  incorporation  with  the  secretary  of  state,  aiul  in 
tlu;  otlier  the  failure  to  subscribe  stDck  or  take  any  measures  towards  tba 
organization  of  the  corporation  after  the  articles  had  been  regularly  executed 
and  filed.  Generally  persons  seekin!?  to  avoid  liability  on  the  ground  that 
they  were  acting  as  a  corporation  must  show  something  in  the  nature  of  a 
cbarter,  and  hence,  where  there  is  no  special  charter  and  no  attempt  to  ob- 
tain the  right  to  a3t  as  a  corporation  under  the  general  laws  by  tlie  filing  of 
articles  of  incorporation,  the  persons  acting  as  associates  have  been  held 
person  illy  responsible:  Ahhott  v.  Omaha  eic.  Co.,  4  Nrb.  416.  So  if  the  statute 
requires  that  a  certain  notice  shall  l)e  published  before  the  corporation  com- 
mences to  do  business,  the  members  have  been  held  personally  liable  in  the 
absence  of  sucli  notice:  Bigelow  v.  Gregory,  73  111.  197;  Ilelnig  v.  Adama  etc. 
Mfg.  Co.,  81  Ky.  300;  Uivty  Im.  Co.  v.  Cram,  43  N.  H.  mQ.  Whether  per- 
sons doing  business  are  acting  merely  as  associates  or  as  members  of  a  corpora- 
tion is  often  a  question  of  intention,  ami  perhaps  the  majority  of  the  decisions 
to  which  we  have  referred  were  justifiable  on  the  ground  that  as  the  persons 
whose  liability  was  in  question  had  not  by  completing  their  incorporation 
shown  unequivocally  that  they  inceudeil  to  do  business  in  a  corporate  capa- 
city, those  dealing  with  them  had  a  right  to  assume  that  they  were  still  act- 
ing on  their  own  account.  This  is  not  true  of  all  the  cases,  however,  for 
there  are  some  which,  on  their  face  at  least,  are  not  compatible  with  any 
•otiier  theory  than  that  a  substantial  compliance  with  the  statute  is  indis- 
pensable to  authorize  any  action  in  a  corporate  capacity:  West  v.  Bullskin 
ttc.  Co.,  32  Ind.  138;  O'Reiley  v.  Kankakee  etc.  Co.,  32  lud.  169;  Harris  v, 
MrOregor,  29  Cal.  125. 

In  at  least  one  state  the  statutes  declare,  "that  the  incorporation  of  any 
company  claiming  in  good  faith  to  be  a  corporation  under  this  part  and  do- 
ing business  as  such  or  its  right  to  exercise  corporate  powers  shall  not  be 
inquired  into  collaterally  in  any  private  suit  to  which  such  corporation  may 
be  a  party,  but  such  inquiry  may  be  bad  at  the  suit  of  the  state  on  informa- 
tion of  the  attorney-general  ":  Cal.  Civ.  Code,  sec.  358.  It  may  well  be 
doubted  whether  this  statute  has  added  anything  to  the  pre-existing  law 
upon  the  8ul)ject.  In  other  words,  as  we  understand  the  decisions,  the  right 
of  a  corporation  de  facto  to  do  business  and  to  exercise  corporate  franchises 
is  never  opn  to  inquiry  in  a  collateral  suit,  but  only  in  proceedings  in  the 
nature  of  quo  toarranto:  McFarlan  v.  T.  T.  Ins.  Co.,  4  Denio,  392;  Dutchess 
Mfg.  Co.  V,  Davis,  14  Johns.  283;  7  Am.  Dec.  459;  Eaton  v.  Aspinwall,  19 
"N.  Y.  119;  Merchant's  etc.  Bank  v.  Stone,  38  Mich.  7S2;  Stout  v.  Ziilick.  43 
N.  J.  L.  602;  Cochranr.  Arnold,  58  Pa.  St.  399;  Finrhv.  Ullman,  105  Mo.  255; 
24  Am.  St.  Rep.  383;  Goodrich  v.  Reymlds,  31  111.  490;  83  Am.  Dec.  240; 
and  a  corporation  such  as  falls  within  the  statute  which  we  have  quoted  is 
certainly  a  corporation  de  facto. 

Corj'orafions  de  Facto,  wliat  Are.  — The  only  substantial  doubt  which  can 
exist  concerning  the  subject  here  under  consideration  is  with  respect  to  what 
is  a  corporation  de  facto,  for  there  may  doubtless  be  instances  in  which  cor- 
porate powers  liave  been  assumed  and  exercised  even  for  a  considerable  pe- 
riod of  time  without  there  being  even  a  corporation  de  faclo.  Thus  it  is 
clear  that  where  a  corporation  de  jure  cannot  exist,  a  corporation  de  facto  is 
also  iinpos.silde.  Hence  if  the  purpose  of  the  body  assuming  to  be  a  corpo- 
ration is  against  public  policy  or  otherwise  unlawful,  or  is  one  the  carry- 
ing out  of  which  by  a  corporation  is  unauthorized,  then  there  cannot  be  % 
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corporation  df  fnclo  for  the  purpose  of  carrying  it  on,  and  no  assnmption  of 
corporato  powers  can  avail  to  confer  upon  the  parties  the  authority  or  the 
protection  of  a  corporation  de  facto:  Evemon  v.  EUin<json,  67  Wis.  634;  EcU<m 
V.  H'ulker,  76  Mich.  579;  Chicora  Co.  v.  Crews,  G  S.  C.  243.  Probably  a  cor- 
poration de  facto  cannot  exist  from  the  mere  assumption  of  corporate  privi- 
leges, however  long  continued,  unless  the  franchises  have  been  exercised  so 
long  and  so  publicly  as  to  warrant  the  presumption  of  the  existence  of  some 
charter,  or  other  authority,  the  evidence  of  which  has  been  lost.  In  all  of 
the  cases  falling  within  our  observation  there  has  been  at  least  an  attempt 
to  comply  with  the  statute  controlling  the  creation  of  corporations.  On  the 
other  hand,  where  there  has  been  such  an  attempt  the  existence  of  a  corpo- 
ration de  facto  may  generally  be  safely  affirmed  if  there  has  been  the  exercise 
of  corporate  functions  in  apparent  good  faith.  Thus  where  the  statute  re- 
quired all  articles  of  incorporation  to  have  a  certain  affidavit  annexed  to 
them,  and  it  was  not  so  annexed,  the  judge  pronouncing  the  opinion  of  the 
court,  said,  "I  am  of  the  opinion  that  under  this  and  similar  general  acta 
for  the  formation  of  corporations  if  the  papers  filed  by  which  the  corporation 
sought  to  be  created  are  colorable,  but  so  defective  that  in  a  proceeding  on 
the  part  of  the  state  against  it,  it  could  for  that  reason  be  dissolved,  yet  by 
acts  of  user  under  such  an  organization  it  becomes  a  corporation  de  facto^ 
and  no  advantage  can  be  taken  of  such  defect  in  its  constitution  collaterally 
by  any  per&on  ":  Buffalo  etc.  R.  R.  Co.  v.  Cary,  26  N.  Y.  77;  Bmhtw.llv.  Con. 
tolidnted  etc.  Co.,  138  111.  73.  "Wliere  it  is  shown  that  there  is  a  charter 
or  a  law  under  which  a  corporation  with  tlie  powers  assumed  may  lawfully 
be  incorporated,  and  there  is  a  colorable  compliance  with  the  requirements 
of  the  charter  or  law,  the  existence  of  a  corporation  de  facto  is  established  ': 
Stout  V.  Zid'r]:^  48  N.  J.  L.  601.  "  A  corporation  de  facto  exists  when  from, 
irregularity  or  defect  in  the  organization  or  constitution,  or  from  some  omis- 
sion to  comply  with  the  conditions  precedent,  a  corporation  de  jure  is  not 
created,  but  there  has  been  a  colorable  compliance  with  the  requirements  of 
some  law  under  which  an  association  might  be  lawfully  incorporated  for  the 
purposes  and  powers  assumed,  and  a  user  of  the  rights  claimed  to  be  con- 
ferred by  the  law  when  there  is  an  organization  with  color  of  law,  and  the 
exercise  of  corporate  franchises":  Snider  etc.  Co.  v.  7Voy,  91  Ala.  224;  24 
Am.  St.  Rep.  887,  and  note  893;  Methodist  etc.  Church  v,  Pickett,  19  N.  Y. 
482.  "  It  is  only  where  there  has  been  an  eflfort  to  conform  to  the  forma  of 
law  in  establishing  a  corporation  and  some  formal  defect  exists  merely  as  to 
the  mode  of  complying  with  the  law  and  the  body  is  dealt  with  and  acts  aa 
a  corporation  that  it  is  regarded  as  one  de  facto":  Allen  v.  Long,  80  Tex.  261; 
26  Am.  St.  Rep.  735,  and  note  743.  "  VViiere  the  law  authorizes  a  corpora- 
tion, and  there  is  an  effort  in  good  faith  to  organize  the  corporation  under 
the  law,  and  thereupon  as  a  result  of  such  eflfort,  corporate  functions  are 
assumed  and  exercised,  the  organization  becomes  a  corporation  de  facto,  and 
as  a  general  rule,  the  legal  existence  of  such  a  corporation  cannot  be  inquired 
into  collaterally,  although  some  of  the  required  legal  formalities  may  not 
have  been  complied  with":  Hasselman  v.  United  States  M.  Co.,  97  Ind.  368. 
"A  corporation  de  facto  presupposes  a  charter  or  a  law  authorizing  the 
creation  of  such  a  corporation,  that  there  has  been  an  attempt  in  good  faith 
to  comply  with  its  provisions,  and  that  there  has  been  user  or  the  exercise 
of  corporate  powers  under  it.  Against  such  a  corporation,  as  a  general 
rule,  a  collateral  attack  by  third  persons  will  not  avaiL  The  reason  is  that 
if  rights  and  franchises  have  been  usurped  they  are  the  rights  and  franchisee 
of  the  sovereign,  and  he  alone  can  interpose.     Until  such  interposition  the 
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piiblio  may  treat  those  possessing  and  exercising  the  corporate  powers  under 
color  of  law  m  doing  so  rightfully.  The  rule  is  in  the  interest  of  the  public, 
and  ia  essenti*!  to  the  validity  of  business  transactions  with  corporations'*! 
Dwjgan  r.  Colorado  M.  Ji  L  C7o.,  11  Col.  115.  The  oases  affirming  that 
neither  the  existence  of  a  corporation  nor  its  right  to  enter  into  a  contract 
or  to  exercise  a  franchise  which  it  has  sought  to  enter  into  or  to  exercise  can 
be  inquired  into  collaterally  are  very  numerous,  and  it  would  seem,  upon  prin» 
ciple,  that  the  nature  and  character  of  the  informality  or  defect  is  immaterial, 
provided,  notwithstanding  its  existence,  it  is  apparent  that  there  was  aa 
attempt  in  good  faith  to  create  a  corporation,  and  that  in  like  good  faith 
there  has  been  an  assumption  and  exercise  of  corporate  functions:  Commis' 
Bioners  v.  Bolle.%  94  U.  S.  104;  White  v.  State,  69  Ind.  273;  St.  Louis  v. 
Shields,  62  Mo.  247;  Gincinnnti  etc.  li.  R.  Co.  v.  Danville  etc.  R'y  Co.,  75  111. 
113;  Thompson  v.  Candor,  60  111.  244;  Weave.rville  etc.  Wagon  Road  Co.  v. 
Trinity  Go.  Supervisors,  64  Cal.  69;  Catholic  Church  v.  Tobbein,  82  Mo.  418; 
Jersey  City  Ga-tUght  Co.  v.  Consumers  Gas  Co.,  40  N.  J.  Eq.  427;  Doyle  v.  San 
Diego  Land  etc.  Co.,  46  Fed.  Rep.  709;  Lamed  v.  Beat,  65  N.  H.  184;  fn  re 
Short,  47  Kan.  250;  North  v.  State,  107  Ind.  350;  Chicago  etc.  R.  R.  Co.  v. 
Stafford  County  Comm'rs,  36  Kan.  121;  East  Norway  Church  v.  Froislie,  37 
Minn.  447:  Orooille  etc.  R.  R.  Co.  v.  Plumas  Co.,  37  Cal.  354;  In  re  S/iakopee 
Mfg.  Co.,  37  Minn.  91;  Wight  v.  Shelby  R.  R.  Co.,  16  B.  Mon.  4;  63  Am. 
Dec.  522;  Society  of  Visitation  v.  Commonwealth,  52  Pa.  St.  125;  91  Am.  Dec. 
139.  Therefore  the  existence  of  a  corporation  de  facto  is  not  disproved  by 
showing  that  its  articles  of  incorporation  were  not  signed  by  the  number  of 
incori)orator3  required  by  law:  Rondell  v.  Fay,  32  Cal.  354;  or  did  not  state 
the  place  of  residence  of  the  directors:  Snider  etc.  Co.  v.  Troy,  91  Ala.  2-'4;  24 
Am.  St.  Rep.  887;  or  that  one  of  the  signers  apparently  aiiixed  his  name  as 
an  officer  of  another  association  or  corporation:  Keene  v.  Van  Reuth,  48  Md. 
184;  or  that  a  certificate  attached  to  such  articles  did  not  comply  with  the 
statute:  Lord  v.  E^sex  etc.  Ass'n,  37  Md.  320;  or  that  such  articles  were  not 
recorded  in  some  office  in  which  they  should  have  been  recorded,  or  though 
recorded,  were  copied  into  the  wrong  book:  Bushnell  v.  Consolidated  Ice  etc. 
Co.,  138  111.  67;  Walton  v.  Hiley,  85  Ky.  413;  or  were  not  filed  with  the  sec- 
retary of  state  as  the  statute  prescribes:  Saunders  v.  Farmer,  62  N.  H.  572; 
Portland  etc.  Turnpike  Co.  v.  Bobb,  88  Ky.  226;  Grand  River  Bridge  Co.  v. 
Rollins,  13  Col.  4.  Of  the  various  defects  in  an  attempted  creation  of  a  cor- 
poration perhaps  the  most  serious  is  the  failure  to  file  the  articles  in  the 
office  of  the  county  clerk  or  some  other  public  office  in  which  the  law  re- 
quires them  to  be  deposited  or  filed.  Certainly  such  failure  is  entitled  to 
great  weight  in  determining  whether  or  not  the  persons  exercising  corporate 
powers  in  a  corporate  name  were  acting  in  good  faith,  but  it  is  not  neces- 
sarily conclusive  of  that  question,  for  the  failure  to  file  such  articles  may  be 
due  to  inadvertance  or  lionest  ignorance,  and  both  the  persons  composing 
the  niemberahip  of  the  corporation  and  all  persons  dealing  with  them  may 
be  without  knowledge  of  any  defect  or  irregularity  in  the  proceedings  for 
the  formation  of  the  corporation.  There  are  decisions,  however,  which  in 
effect  affirm  that  in  the  absence  of  any  filing  of  the  articles  of  incorporation 
there  is  neither  a  charter  nor  a  colorable  attempt  to  obtain  one  by  compliance 
with  the  general  law,  and  therefore  that  the  persons  acting  as  a  corporation 
are  necessarily  a  mere  association  or  partnership  and  can  neither  maintain 
nor  defend  an  action  on  the  ground  that  the  association  constituted  a  cor- 
poration de  facto:  Abbott  v.  Omaha  etc.  Co.,  4  Neb.  416.  See  also  Kaiser  v. 
Lawrence  Sav.  Bank,  66  Iowa,  104;  41   Am.  Rep.  85.     We  are  inclined  to 
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the  opinion  that  these  decisions  are  nnsound,  and  that  the  failnre  to  file  th« 
articlos  of  incorporation,  though  indispensable  to  the  creation  of  a  corpora- 
tion c/ejiire,  is  not  conclusive  against  tlie  existence  of  a  corporation  de/acto! 
BdkfrKjieUl  Town  Hall  Aaan  v.  Clieater,  55  Cal.  9i);  Qranby  etc.  Co.  v.  Jtiduirda, 
95  Mo.  100. 

E-:/oppel  to  Deny  Corporate  Existence  and  Capacth/.  —  One  of  the  reasons 
why  the  existence  of  a  corporation  de  facto  cannot  be  questioned  otherwise 
than  by  quo  warranto  is  that  if  any  franchises  have  been  usurped  by  it,  they 
are  the  franchises  of  a  sovereign  by  the  usurpation  of  which  the  sovereign 
alone  is  injured  and  redress  for  which  can  be  souLrht  by  the  sovereign  only, 
and  that  if  the  sovereii^ti  acquiesces  and  is  indifferent,  a  private  citizen  ii 
without  remedy  because  he  is  without  injury:  McFarlan  v.  Triton  Ins.  Co., 
4  Denio,  ."197;  Ditijijan  v.  Colorado  M.  d;  J.  Co.,  11  Col.  115.  In  a  large 
class  of  cases  tliere  is  another,  anil  perhaps,  more  potent  reason.  We  refer 
to  tho-;e  cases  in  whicli  tlie  person  seeking  to  deny  the  corporate  existence 
has  done  soinethiu<T  wiiich  renders  such  denial  inequitable  and  therefore 
estops  him  from  making  it,  and  there  doubtless  may  be  cases  of  this  class  in 
wliich  the  corporate  existence  will  not  be  suffered  to  be  made  an  issue,  al- 
though if  tlie  party  were  not  estopped,  he  might  be  able  to  show  that  the 
assunietl  corporation  had  not  even  attained  to  the  dignity  and  was  not  enti- 
tied  to  the  priviloLjes  and  remedies  even  of  a  corporation  de  facto. 

If  business  has  been  done  and  corporate  franchises  exercised  by  an  asso- 
ciation  of  persons  claiming  to  be  a  corporation  and  to  be  doing  business-  as 
such,  neitlier  they  nor  the  association  will  be  permitted  to  question  the  cor- 
porate existence  for  the  purpose  of  avoitling  any  contract  entered  into  in  the 
corporate  name  and  apparently  as  a  corporate  act,  nor  of  escaping  any  lia- 
l)dity  which  would  exist  if  the  act  done  in  the  corporate  name  had  been  au- 
thorized by  the  pre-existence  of  corporate  capacity:  Schmfier  v.  Grand  Lodge 
A.  0.  U.  W.,  45  Minn.  25t5;  Fo.Uer  v.  Moulton,  35  Minn.  458;  Society  v, 
^1  orris  Canal,  1  N.  J.  Eq.  157;  21  Am.  Dec.  41;  Rush  v.  Halcyon  Steamboat 
Co.,  84  N.  C.  702;  Corey  v.  Morrill,  61  Vt.  598. 

A  Suhsrriher  to  the  Stork  of  Corporation  may  be  sued  either  to  enforce  the 
payment  of  the  amount  of  his  subscription  or  to  compel  him  to  discharge  his 
proportion  of  the  corporate  debts,  if  the  statutes  of  the  state  im[)ose  per- 
sonal liability  upon  stockholders,  and  in  either  event  may  seek  to  defend  the 
action  by  showing  that  there  is  no  corporation  of  which  he  could  be  a  stock- 
holder. If  a  contract  of  subscription  has  been  entered  into  on  the  assump- 
tion that  there  is  a  corporation  already  existing  with  which  the  subscril)er 
in  effect  contracts  to  pay  the  sum  named  in  consideration  that  he  shall  be- 
come a  stockholder  to  the  amount  of  his  subscription  or  payment,  then,  like 
other  persons  contracting  with  an  assumed  corporation,  he  is  estopped  from 
denying  the  capacity  of  the  other  contracting  party  to  make  and  enforce  such 
contract,  and  cannot  in  an  action  for  such  enforcement  urge  any  defects  in 
the  organization  of  the  corporation:  Stoops  v.  Oreensburg  etc.  P.  B.  Co.  10  Ind. 
47;  Emey  v.  Cleveland  etc.  R.  R.  Co.,  10  Ind.  178;  Fort  Wayne  Tunipike  Co. 
V.  Denm,  10  Ind.  50:5;  CluMeretc.  Co.  v.  Dewes,  16  Mass.  94;  8  Am.  Dec.  128; 
Wight  V.  Shelby  R.  R.  Co.,  16  B.  Mon.  4;  63  Am.  Dec.  522;  Buaey  v.  Hooper, 
35  Md.  15;  6  Am.  Rep.  350;  Ohio  etc.  R.  R.  Co.  v.  McPkerson,  35  Mo.  13;  88 
Am.  Dec.  128;  National  etc.  Ins.  Co.  v.  Yeomam,  8  R.  I.  25;  86  Am.  Deo. 
610;  Ander/fon  v.  Newca.'^tle  etc.  R.  R.  Co.,  12  Ind.  376;  74  Am.  Dec.  218; 
Cravem  v.  EngleCotton  Mills,  120  Ind.  6;  16  Am.  St.  Rep.  298;  M.  E.  Church 
▼.  Pickett,  19  N.  Y.  485.  "In  the  case  of  the  associates  in  a  corporation  d€ 
facto,  and  those  who  have  had  dealings  with  it,  there  is  a  mutual  estoppel. 
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resting  npon  broad  grounds  of  right,  justice,  and  eqnity.  The  first  class  ar« 
not  suffered  to  deny  their  incorporation,  nor  the  second  to  dispute  the  valid- 
ity of  their  assertions  of  corporate  powers.  The  state  itself,  it  has  been  held 
in  this  state,  may  be  precluded  by  its  action  or  neglect  from  denying  an  in- 
corporation, or  from  taking  advantage  of  a  forfeiture  after  long  acquiescence  **: 
Swiirho.vit  V.  Michigan  etc.  R.  li.  Co.,  24  Mich.  389,  395.  If,  however,  the 
contract  of  subscription  or  the  statute  requires  certain  conditions  precedent 
to  the  right  to  collect  the  subscriptions,  these  the  corporation  must  estab- 
lish, whetlier  it  ia  a  corporation  dejurt  or  de facto:  Swartwoul  v.  Michiganete. 
R.  R.  Co.,  24  Mich.  389,  395.  If  tlie  contract  of  subscription  is  not  made 
with  a  corporation  assumed  to  be  then  existing,  but  is  in  the  nature  of  au 
offer  to  take  stock  or  to  become  a  stockholder  in  a  corporation  to  be  formed^ 
then  the  subscribur  is  not  by  such  contract  estopped  from  showing  that  the 
<;or[)oration  whicli  claims  to  have  been  formed  and  to  be  entitled  to  accept 
the  offer  and  enforce  the  contract  has  not  complied  with  the  statute,  and, 
therefore,  is  not  in  a  condition  either  to  accept  or  to  enforce  the  subscription. 
It  would  be  an  unfair  coustruction  of  the  contract  to  say  tliat  by  it  the  sub« 
ficriber  agreed  to  become  a  stockholder  in  a  corporation  dt  facto  merely, 
wliose  exercise  of  franchises  must  be  unlawful  and  liable  to  subject  it  to  pro- 
ceedings by  quo  wirranto  wherein  its  right  to  such  exercise  must  be  denied, 
its  furtlier  proceedings  enjoined,  its  business  irrevocably  destroyed,  and  per- 
haps a  fine  or  other  penalty  imposed  for  its  misconduct.  Hence  it  is  clear 
that  such  a  subscriber  is  not  estopped  from  denying  the  existence  of  a  corpora- 
tion dejure,  unless  he  has  participated  in  some  corporate  act  or  proceecliiig: 
^chlosa  V.  Montgomei-y  etc.  Co.,  81  Ala.  411;  13  Am.  St.  Rep.  51;  and  his  sub- 
scription cannot  be  enforced  until  a  corporation  dejure  has  been  formed, 
such  as  must  be  presumed  was  contemplated  when  the  subscription  contract 
was  executed:  Don-is  v.  Sweeney,  60  N.  Y.  463;  Indianapolis  F.  Je  M.  Go.  v. 
Herkivipr,  46  Ind.  142;  Williams  v.  Franklin  T.  A.  Ass'n,  26  Ind.  310;  Nel- 
son V.  Blakey,  47  Ind.  38;  Thompson  v.  Reno  Bank,  19  Nev.  103;  3  Am.  St. 
Rep.  797;  Marshall  Foundry  Co.  v.  Killhin,  99  N.  C.  501;  6  Am.  St.  Rep. 
639.  If  the  action  is  against  the  stockliolders  to  enforce  their  personal  liabil- 
ity for  their  proportion  of  the  corporate  obligations,  it  is  sufficient  to  show 
that  there  was  a  doing  of  business  in  an  assumed  corporate  capacity,  and 
that  the  defendants  knowingly  occupied  the  position  of  shareholders.  They 
are  then  estopped  from  denying  their  liability  on  the  ground  that  the  alleged 
corporation  was  not  regularly  formed  and  had  not  the  right  to  do  business  or 
incur  the  obligation  for  which  the  defendants  are  sought  to  be  held  answer- 
able: Rikhoffv.  Broion's  etc.  Co.,  68  Ind.  388;  Pittsburg  Min.  Co.  v.  Spooner, 
74  Wis.  307;  17  Am.  St.  Rep.  149;  Atdtman  v.  Waddle,  40  Kan.  195;  Mc- 
Donnell V.  A  lahama  etc  Ins.  Co.,  85  Ala.  401;  McCarthy  v,  Lavasche,  89  111.  1270; 
31  Am.  Rep.  83.  Nor  will  such  defendants  be  allowed  to  assail  the  law 
under  which  they  and  the  corporation  acted  on  the  ground  that  it  was  un- 
coMstitutioual  and  for  tliat  reason  invalid:  McCarthy  v,  Lavasche,  89  111.  270; 
31  Am.  Rep.  83;  McDonnell  v.  Alabama  etc.  Ins.  Co.,  85  Ala.  401. 

If  a  contract  is  made  by  what  purports  to  be  a  corporation,  it  is  beyond 
controversy  that  in  au  action  by  such  corporation  or  its  assignee  upon  such 
contract,  its  force  cannot  be  avoided  nor  its  obligation  denied  because  of  any 
defect  iu  the  organization  of  the  corporation,  and  that  he  who  contracted 
with  the  assumed  corporation  is  estopped  from  denying  its  corporate  existence 
and  capacity:  Pacific  Bank  v.  De  Ro,  37  Cal.  538;  Jones  v.  Kokomo  Building 
Jss'ri,  77  Ind.  340;  Merchants'  etc.  Bank  v.  St07ie,  38  Mich.  77'J;  Snider  etc.  Co. 
r.  Troy,  91  Ala.  224;  24  Am.  St.  Rep.  887,  and  note,  893;  Fresno  Canal  etc 
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Co.  T.  Warner,  72  C«l.  379;  Wood  v.  Kingaton  etc.  Co.,  48  111.  356;  95  Am. 
Dec.  554;  SlaUf.  Bailey,  16  Ind.  48;  79  Am.  Dec  405;  Campr.  Byrne,  41 
Mo.  525;  Congregational  Society  T.  Perry,  6  N.  H.  164;  25  Am.  Dec.  455;  CocA- 
ran  v.  Arnold,  58  Pa.  St.  399;  McBroom  v.  Lebanon,  31  Ind,  268;  Spakr  v. 
Farmers'  Bank,  94  Pa.  St.  429;  Pattinon  v.  Albany  Building  etc  Afis'n,  63  Ga. 
373;  Bah'r  v.  Nef,  73  Ind.  68;  Boise  City  Canal  Co.  v.  Pinkham,  1  Idaho  N.  S. 
790;  StudehnkfT  Bron.  Mfg.  Co.  v.  Montgomei-y,  74  Mo.  101;  Butcliers'a  etc 
Bank  v.McDoland,  130  Mass.  264;  Toledo  etc  R.  It.  Co.  v.  Johnson,  55  Mich. 
456;  Singer  Mfg.  Co.  v.  Bennett,  28  W.  Va.  16;  Commercial  Bank  v.  P/eifer, 
108  N.  Y.  242;  Cravens  v.  Eagle  etc  Co.,  120  Ind.  6;  16  Am.  St.  Rep.  298; 
Winget  V.  Qnincy  etc.  Ass'n,  128  III.  67;  French  v.  Donahue,  29  Minn.  Ill; 
Johnnton  etc.  Co.  v.  Clark,  30  Minn.  308;  New  Haven  Wire  Co.  Cases,  57  Conn. 
352. 

If,  however,  the  corporation  is  not  seeking  the  enforcement  of  the  con- 
tract, but,  on  the  other  liaiul,  such  euforceineat  is  sought  by  the  other  con- 
tractiiir;  party  in  an  action  against  the  members  of  the  corporation  in  which 
he  insists  that  there  was  no  corporation,  and  therefore  that  the  persona  who 
cLiimel  to  be  stockholders  were  mere  partners,  and  liable  as  such,  th» 
authorities  are  not  equally  harmonious.  If  the  contract  is  such  as  recognizes 
the  liability  of  the  corporation,  and  it  and  Other  admissible  evidence  taken 
as  a  whole  show  that  at  the  time  the  contract  was  made  the  plaintiff  under- 
stood that  he  was  contracting  with  a  corporation  and  for  a  corporate  liabil- 
ity, then  the  better  view,  in  our  judgment,  is  that  he  cannot  recover,  both 
because  he  is  estopped  by  his  coutract,  and  because  to  permit  his  recovery  a» 
against  a  pirttiership  is  to  give  him  the  benefit  and  to  impose  on  his  adver- 
saries the  burden  of  a  different  contract  from  that  which  both  he  and  they 
intended  should  be  executed:  Merchants  etc.  Bank  v.  Stone,  38  Mich.  779; 
Blanchard  v.  Kaull,  44  Cal.  440;  Siwleretc  Co.  v.  Troy,  91  Ala.  224;  24  Am. 
St.  Rep.  8S7;  Whitney  y.  Wyman,  101  U.  S.  392;  First  Nat.  Bank  v.  Almy,  117 
Mass.  476;  Fay  v.  Noble,  7  Cush.  IBS;  Stout  v.  Zulirk,  48  N.  J.  L.  59S; 
Planters'  etc.  Bank  v.  Padgett,  09  Ga.  159;  Vanneman  v.  Young,  52  N.  J. 
L.  403.  Other  decisions,  controlled  very  largely  by  local  statutes  declaring 
that  a  corporation  shall  not  do  any  business  until  certain  prerequisites  are 
complied  with,  have  affirmed  that  an  ineffectual  effort  to  create  a  corpora- 
tion, followed  by  the  transaction  of  business  in  the  corporate  name,  results 
in  the  personal  liability  as  partners  of  the  members  or  shareholders  of  tha 
assumed  corporation:  Oarnett  v.  Ricltardxon,  35  Ark.  144;  Bigelow  v.  Greg- 
ory, 73  III.  197;  Coleman  v.  Coleman,  78  Ind.  344;  Ferris  v.  Thaw,  72  Mo. 
440;  Kaiser  v.  Laiorence  Sav.  Bank,  56  Iowa,  104;  41  Am.  Rep.  85;  Abbott 
V.  Omaha  etc.  Co.,  4  Neb.  416;  Hurt  v,  Salisbury,  55  Mo.  311;  Walton  t. 
Oliver,  49  Kan.  107;  post,  p.  355;  Heinig  v.  Adams  etc  Mfg,  Co.,  81  Ky. 
300;  Unity  In*.  Co.  y.  Cram,  43  N.  H.  636. 
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Landlord  and  Tenant  —  Rent,  Paymknt  of  in  Advance,  whkn  does 
MOT  Proi'Kct  Tenant.  —  Payment  of  reat  ia  aJvaace  canuot  protect 
a  tenant  against  the  demands  of  a  mortgagee  whose  mortgage  ia  of 
record,  and  who  has  recovered  judgiiiGiit  foreclosing  it,  after  giving 
proper  notice  of  the  pendency  of  his  suit,  and  who,  after  such  payment, 
becomes  a  purchaser  of  the  mortgaged  premises  at  a  sale  for  the  satis- 
faction  of  his  judgment. 

CoTENANCv. — If  tub  Interest  of  One  Cotbnant  is  Sold  at  an  Exe- 
cution Sale,  a  tenant  holding  under  a  lease  from  all  of  the  cotenants 
must  account  to  a  purchaser  at  such  sale  for  a  moiety  of  the  rents  and 
profits  under  a  statute  entitling  the  purchaser  at  such  a  sale  to  recover 
the  value  of  the  use  and  occupation  of  the  property  from  the  date  of 
the  sale  from  a  tenant  in  possession  thereof. 

liANDLORD    AND    TENANT. — TENANT    CONTINUINa    IN    POSSESSION   after    the 

expiration  of  his  lease  does  not  cease  to  be  a  tenant  uor  acquire  any 
right  to  use  the  property  without  paying  therefor. 

B.  F.  Thomas,  for  the  appellant. 

A.  C.  Freeman,  for  the  respondent, 

De  Haven,  J.  On  March  12,  1888,  L.  D.  Stone  and  his 
daughter,  Harriet,  each  owned  an  undivided  half  of  the  Sisquoo 
rancho,  in  Santa  Barbara  County.  Upon  that  day  the  father 
mortgaged  his  interest  therein  to  the  plaintiff  in  this  action. 
In  January,  1890,  the  plaintiff  commenced  an  action  to  fore- 
close this  mortgage,  and,  at  the  same  time  filed  and  recorded 
u  notice  of  the  pendency  thereof.  Stone  was  thereafter  de- 
clared insolvent,  and  one  Bush  was  appointed  his  assignee, 
and  as  such  was  made  a  party  to  the  foreclosure  suit.  Judg- 
ment of  foreclosure  was  entered  in  that  action  September  1» 
1890,  and  two  days  thereafter,  Bush,  the  assignee  of  Stone  and 
F.  W.  Burke,  as  the  guardian  of  Stone's  daughter,  Harriet, 
executed  to  the  defendant  a  lease  of  lots  4  and  6  of  the  Sis- 
quoc  ranch,  giving  him  the  right  to  pasture  his  stock  thereon 
from  that  date  until  January  1, 1891,  and  the  defendant  went 
into  possession  under  his  lease,  paying  the  rent  in  advance  in 
accordance  with  its  terms,  and  occupied  the  premises  until 
February  1,  1891,  and  thereafter,  until  April  1,  1891,  under 
an  agreement  made  with  the  guardian  of  Harriet  Stone,  as  to 
her  undivided  interest  therein.  On  October  6,  1890,  the  land 
described  in  the  mortgage  made  by  Stone  to  the  plaintiff  was 
sold  under  the  judgment  of  foreclosure,  and  the  plaintiff  be- 
came the  purchaser  at  such  sale,  and  as  there  was  a  failure  ta 
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redeem  from  this  sale,  be  received  the  sheriff's  deed  therefor 
April  14,  1891. 

This  action  was  brought  to  recover  from  the  defendant,  as 
tenant  in  popsession,  one  half  the  value  of  the  use  and  occupa- 
tion oftbe  property  from  the  date  of  the  sale  under  the  judg- 
ment of  foreclosure  until  April  1,  1891. 

The  court  below  found  the  facts  as  above  stated,  and  gave 
judgment  in  favor  of  plaintiff  for  one  half  the  value  of  the  use 
and  occupation  of  the  land  from  the  date  of  his  purchase  until 
February  1,  1891,  the  value  of  its  use  during  the  time  it  was 
occupied  by  defendant  under  the  lease  made  to  him  on  Sep- 
tenil)er  3,  1890,  by  tlie  assignee  of  Stone  and  the  guardian  of 
Harriet  Stone,  being  the  amount  reserved  in  that  lease.  The 
defendant  appeals,  and  claims  that  the  findings  do  not  sus- 
tain the  judgment  appealed  from. 

1.  The  defendant  contends  thatas  he  leased  the  land  before 
it  was  purchased  by  the  plaintiff  at  the  foreclosure  sale,  and 
paid  to  the  then  owners  the  rent  in  advance  for  the  whole 
term,  in  accordance  with  the  agreement  contained  in  the  lease, 
that  he  is  not  liable  to  the  plaintiff,  as  successor  in  interest  of 
one  of  his  lessors,  for  any  portion  of  the  value  of  the  use  and 
occupation  of  the  premises  under  that  lease;  and  to  sustain 
this  position  defendant  cites  section  1111  of  the  Civil  Code, 
which  is  as  follows: — 

"  Sec.  1111.  Grants  of  rents  or  of  reversions  or  of  remain- 
ders are  good  and  effectual  without  attornments  of  the  ten- 
ants; but  no  tenant  who,  before  notice  of  the  grant,  shall  have 
paid  rent  to  the  grantor,  must  suffer  any  damage  thereby." 

The  language  of  the  section  just  quoted  is  plain,  and,  as 
held  in  the  case  of  Dreyfus  v.  Hirt,  82  Cal.  621,  the  last  clause 
thereof  affords  "protection  to  the  tenant  who  pays  rent  to  his 
landlord  before  notice  of  the  grant  of  the  reversion";  but  it 
has  no  application  to  the  facts  as  presented  here.  Not  only 
•was  the  mortgage  of  plaintiff  on  record,  but  a  judgment  fore- 
closing it,  as  against  one  of  the  defendant's  lessors,  had  been 
entered  before  the  defendant  obtained  his  lease  or  paid  any 
rent  thereunder.  This  being  so,  it  must  be  held  that  the  de- 
fendant was  not  without  notice  of  the  rights  of  plaintiff  under 
his  mortgage  and  the  judgment  foreclosing  it;  but,  on  the 
contrary,  that  he  accepted  the  lease  and  paid  the  rent  with 
knowledge  that  plaintiff  then  had  the  right  to  have  an  un- 
divided half  of  the  land  so  leased  sold  to  satisfy  the  judgment 
of  foreclosure,  and  that  "the  purchaser,  from  the  time  of  tho 


Feb.  1893.]  Harris  v.  Foster.  189 

sale  until  a  redemption,"  would  be  "entitled  to  receive  from 
the  tenant  in  possession  the  rents  of  the  property  sold,  or  the 
value  of  the  use  and  occupation  thereof":  Code  Uiv.  Proc,  sec. 
707.  The  plaintiff  having  become  the  purchaser  of  the  land 
under  a  decree  foreclosing  a  mortgnge  made  long  before  tho 
date  of  defendant's  lease,  and  of  which  mortgage  the  defend- 
ant had  notice,  it  is  no  defense  to  this  action  that  defendant 
paid  the  rent  in  advance.  The  lessor,  to  whose  title  plaintiff 
has  succeeded,  was  not  entitled  to  the  rent  accruing,  or  to  the 
value  of  the  use  and  occupation  of  the  property,  subsequent 
to  the  sale  under  the  judgment  of  foreclosure,  unless  such  les- 
sor effected  a  redemption  from  the  sale;  and  the  payment  of 
rent  for  the  period  extending  beyond  the  date  of  such  sale  was 
made  by  defendant  at  his  peril.  This  necessarily  results  from 
the  well  established  rule  that  a  subsequent  grant  or  lease  of 
mortgaged  prenjises  is  subject  to  the  prior  mortgage,  if  the 
purchaser  or  lessee  had  either  actual  or  constructive  notice 
of  such  mortgage.  If  the  law  were  otherwise,  it  would  be  in 
the  power  of  the  mortgagor  to  materially  diminish  the  value 
of  the  mortgaged  property  as  securiiy  for  the  debt  for  which 
the  mortgage  was  given,  by  simply  leasing  it  for  a  long  period 
and  collecting  the  rent  in  advance,  or  by  leasing  it  for  such 
period  for  a  nominal  rent.  It  was  held  in  the  case  of  McDevitt 
V.  Sullivan,  8  Cal.  593,  in  accordance  with  the  views  we  have 
here  expressed,  that  where  the  owner  of  mortgaged  premises 
leases  the  same  for  a  term  of  years,  and  the  rent  is  paid  in 
advance  by  the  tenant,  that  the  purchaser  under  the  mort- 
gage sale  can  require  the  tenant  to  pay  the  rent  over  again. 

We  think  the  court  below  was  clearly  riglit  in  holding  that 
the  defendant  was  liable  to  the  plaintiff  for  his  proportion  of 
the  value  of  the  use  and  occupation  of  the  premises  during 
the  time  defendant  was  in  possession  under  the  lease  made 
to  him  by  Stone's  assignee  and  the  guardian  of  the  other  co- 
tenant. 

2.  The  defendant  continued  in  possession  for  one  month 
after  the  expiration  of  the  lease  just  referred  to,  and  the  court 
below  found  the  value  of  the  use  and  occupation  for  that  period 
to  be  one  hundred  dollars,  and  also  gave  judgment  against 
defendant  for  one  half  that  sura.  This  ruling  of  the  court  was 
right.  The  defendant  did  not,  by  holding  over,  cease  to  be  a 
tenant  in  [)ossession,  or  acquire  any  right  to  use  the  plaintiffs 
propert}'  without  paying  for  it. 

As  to  the  other  points  made  by  appellant,  it  is  only  neces- 
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iary  to  say  that  the  findings  are  within  the  Issues  made  by 
the  pleadings,  and  fully  sustain  the  judgment. 
Judgment  affirmed. 

McFabland,  J.,  and  Fitzgerald,  J.,  concurred. 


Lasdlord  and  Tenant — Tenant  not  Protected  by  Payment  of  Rknt 

IN  Advance.  —  A  tenant  who  leases  land  after  the  filiujj  of  &  lis  pendens  to 
foreclose  a  mortgage  thereon,  although  he  has  paid  rent  for  a  year  in  ad- 
vance, may  be  compelled  to  pay  a  reasonable  rent  to  a  receiver  for  the  use 
of  tlie  premises  after  his  appointment:  Oaynor  r.  Blewetl,  82  Wis.  313;  anUt 
p.  47,  and  note. 

Landlord  and  Tenant  —  Holding  over  —  Rights  ot  Tenant:  See 
€xten(led  note  to  Daniels  v.  Broioii,  69  Am.  Dec.  508,  A  tenant  holding 
over  after  the  expiration  of  his  term  cannot  deny  his  landlord's  title:  Emer- 
ick  v.  Tavener,  9  Gratt.  220;  58  Am,  Dec.  217,  and  note;  but  in  such  a  case 
a  tenancy  by  implication  arises,  and  the  tenant  is  subject  to  the  conditions 
and  covenants  of  the  original  lease  and  the  landlord  entitled  to  the  rent  after 
the  expiration  of  the  term:  Blumenherq  v.  Mijres,  32  Cal.  93;  91  Am.  Dec 
660,  and  extended  note;  Crommelin  v.  Thiess,  31  Ala.  412;  70  Am.  Dea  499, 
and  note;  De  Young  v.  Buchanan,  10  Gill  &  J.  149;  32  Am.  Dea  156,  and 
note;  Haynts  v.  Aldrich,  133  N.  Y.  287;  28  Am.  St  Rep.  636,  and  note. 
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[97  California,  360.] 

Guardian's  Sales.  —  Procekdtngs  by  a  Guardian  fob  thk  Sam  of  nni 
Estats  or  His  Ward  abb  not  Adverse,  but  are  in  effect  proceed- 
ings by  him  and  for  his  benefit.  The  minor  is  in  court  by  the  filing  of 
his  petition  and  thereby  submits  his  property  to  the  jurisdiction  of  tho 
court.  The  order  of  sale  is  not  against  or  adverse  to  him,  but  is  the 
granting  of  his  request. 

Guardian's  Sales.  — The  fact  that  an  order  to  show  cause  why  a  guardian 
should  not  be  granted  authority  to  sell  the  real  property  of  his  ward  was 
set  for  hearing  at  a  time  less  than  four  weeks  after  the  making  of  such 
order,  when  the  statute  requires  that  such  hearing  shall  not  be  less  than 
four  nor  more  than  eight  weeks  from  the  time  of  making  the  order,  does 
not  render  void  the  order  of  sale  based  upon  the  order  to  show  cause, 
if  the  statute  does  not  require  any  notice  of  the  order  nor  of  the  appU* 
cation  to  sell  liis  property  to  be  served  upon  tlie  minor. 

Guardian's  Salks.  —  A  Defective  DESciiiprioN  op  Real  Property  in  a 
Guardian's  Petition  for  an  order  of  sale  and  also  in  the  order  to  show 
cause  does  not  affect  the  jurisdiction  of  the  court  nor  the  validity  of  the 
sale  if  the  property  was  sufficiently  described  in  the  order  of  sale. 

Guardian's  Sales.  — It  is  the  Execution  of  the  Deed  of  the  guardian 
and  not  the  confirmatioD  of  the  sale  wliich  vests  title  in  the  purchaaec^ 

Willis,  Cole  and  Craig,  for  the  appellant. 

Elmer  E.  Rowell  and  C.  W.  0.  Rowell,  for  the  respondent. 


Feb.  1893.]  Scarp  v.  Aldbich.  191 

Haynes,  C.  This  action  is  to  quiet  title,  and  involves  the 
validity  of  a  sale  of  the  premises  in  question  by  the  guardian 
of  the  plaintifif  to  the  defendant. 

The  complaint  is  in  the  usual  form,  alleging  ownership  in 
fee,  that  plaintiff  is  entitled  to  the  possession,  that  defendant 
claims  an  interest  adversely  to  the  plaintiff,  and  that  such 
claim  is  without  right. 

Findings  and  judgment  passed  for  the  plaintifif,  and  de- 
fendant appeals  from  the  judgment  upon  the  judgment  roll, 
and  a  bill  of  exceptions  setting  out  the  evidence. 

Elizabeth  Wagner,  the  guardian  of  the  plaintiff,  filed  a 
petition  in  the  probate  court  on  November  20,  1879,  praying 
for  an  order  to  sell  the  premises  in  controversy.  This  peti- 
tion set  out  facts  showing  the  necessity  for  the  sale  of  the 
premises,  which  consisted  of  a  part  of  a  lot  in  the  city  of  San 
Bernardino,  and  no  question  is  made  as  to  its  sufficiency,  ex- 
cept as  to  the  description  of  the  premises  sought  to  be  sold. 

Upon  this  petition  the  court,  on  the  same  day,  made  an 
order  requiring  all  persons  interested  to  show  cause  before 
the  court,  on  the  thirteenth  day  of  December,  1879,  why  an 
order  of  sale  should  not  be  granted;  and  no  objection  having 
been  made,  an  order  of  sale  was  granted  on  the  day  last 
named. 

The  premises  were  subsequently  sold  to  the  defendant  un- 
der this  order,  and  the  sale  was  confirmed  March  5,  1880, 
and  on  the  next  day  the  guardian  executed  and  delivered  to 
the  defendant  a  deed  of  conveyance  therefor. 

The  respondent's  principal  contention  is,  that  the  order  to 
show  cause  did  not  conform  to  the  statute;  that,  therefore, 
the  court  did  not  acquire  jurisdiction,  and  that  all  subsequent 
proceedings  were  void,  and  did  not  divest  the  title  of  the 
plaintiff. 

Section  1782  of  the  Code  of  Civil  Procedure  then  provided 
(as  it  does  now)  that  tlie  time  fixed  in  the  order  for  the  hear- 
ing should  not  be  "less  than  four  nor  more  than  eight  weeks 
from  the  time  of  making  such  order  to  show  cause  why  an 
order  should  not  be  granted  for  the  sale  of  such  estate." 

Sections  1788  and  1784  of  the  Code  of  Civil  Procedure  as 
they  then  existed  were  as  follows:  — 

**  Sec.  1783.  A  copy  of  the  order  must  be  personally  served 
on  the  next  of  kin  of  the  ward,  and  on  all  persons  interested 
in  the  estate,  at  least  fourteen  days  before  the  hearing  of  tiie 
petition,  or  must  be  publislied  at  least  three  successive  weeks 
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In  a  newspaper  printed  in  the  county,  or  if  there  be  none 
printed  in  the  county,  then  in  such  newspaper  as  may  be  spe- 
cified by  the  court  or  judge  in  the  order.  If  written  consent 
to  making  the  order  of  sale  is  subscribed  by  all  persons  inter- 
ested therein,  and  the  next  of  kin,  notice  need  not  be  served 
or  publislied. 

"  Sec.  1784.  The  probate  court,  at  the  time  and  place 
ap[)ointed  in  the  order,  or  such  otlier  time  to  which  the  hear- 
ing is  postponed,  upon  proof  of  the  service  or  publication  of 
the  order,  must  hear  and  examine  the  proofs  and  allegations 
of  the  petitioner,  and  of  the  next  of  kin,  and  of  all  other  per- 
sons interested  in  the  estate  who  oppose  the  application." 

This  order  was  published  four  times,  the  first  publication 
on  November  21st,  and  the  last  December  12th.  The  statute 
requiring  three  weeks'  publication  was  therefore  complied 
with. 

From  the  date  of  the  order  to  and  including  the  day  of 
hearing,  there  was  but  twenty-three  days,  whilst  there  should 
have  been  not  less  than  four  weeks,  or  twenty-eight  days,  and 
for  that  reason  respondent  contends  that  the  order  was  void, 
and  that  the  court  acquired  no  jurisdiction. 

That  the  order  was  erroneous  is  evident;  but  the  sole  ques- 
tion is,  whether  the  court  had  jurisdiction  to  order  the  sale; 
for  whatever  errors  may  have  occurred  in  the  proceedings,  if 
the  court  acquired  jurisdiction  the  sale  of  the  real  estate  waa 
not  void,  and  the  title  passed  to  the  purchaser. 

It  is  contended  by  respondent  that  proceedings  by  a  guar- 
dian for  the  sale  of  the  ward's  estate  are  adverse  to  the  ward; 
that  the  order  to  show  cause  is  in  the  nature  of  a  summons; 
and  that  a  substantial  compliance  with  the  statute  is  a  pre- 
requisite for  obtaining  authority  to  proceed. 

Respondent's  principal  error  lies  in  the  first  part  of  his  con- 
tention, viz.,  that  the  proceedings  are  adverse  to  the  ward;  for 
in  fact  the  proceedings  are  by  the  ward  and  for  his  benefit. 

Our  statute  does  not  require  that  notice  shall  be  given  to  or 
served  upon  the  ward,  tlius  emphasizing  what  is  apparent 
from  the  nature  and  object  of  the  proceeding,  and  clearly 
distinguishing  it  from  a  proceeding  by  an  administrator  to 
Bell  the  real  estate  of  the  intestate  to  pay  debts,  which  is 
clearly  adverse  to  the  heir,  and  therefore  a  valid  and  suffi- 
cient notice  to  the  heir  is  essential  to  give  the  court  jurisdic- 
tion over  him  as  a  i)arty  to  the  proceeding.  But  in  the  case 
of  guardians'  sales,  the  minor  is  in  court  by  the  filing  of  the 
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petition,  and  submits  his  property  to  the  jurisdiction  and  or- 
der of  the  court.  An  order  for  the  sale  of  the  property  is  not 
an  order  against  or  adverse  to  the  minor,  but  is  a  granting  of 
his  request.  It  la  not  a  judgment  in  •personam,  but  operates 
only  on  the  property,  and  is  therefore  in  rem. 

In  the  case  of  Gager  v.  Henry,  5  Saw.  243,  the  order  to 
show  cause  was  directed  to  be  published  "for  four  successive 
weeks,"  while  the  proof  of  publication  showed  that  it  was 
only  published  three  weeks.  The  court  said:  "This,  at  least, 
is  a  serious  irregularity;  and  if  the  jurisdiction  of  the  court 
did  not  attach  upon  the  filing  of  the  petition,  but  until  due 
service  of  the  prescribed  notice  of  the  time  and  place  of  the 
hearing  on  the  petition,  the  subsequent  proceeding  would 

probably  be  void But  the  better  opinion  seems  to  be 

that  the  proceeding  by  a  guardian  to  obtain  a  license  to  sell 
his  ward's  land  is  not  one  between  adverse  parties,  and  of 
which  the  court  does  not  acquire  jurisdiction  until  due  ser- 
vice is  made  of  the  notice  of  application,  but  rather  a  proceed- 
ing in  rem  carried  on  by  and  in  the  interest  of  the  ward 
through  his  legal  representative,  — his  guardian."  That  court 
after  citing  several  authorities,  and  among  them  Fitch  v. 
Miller,  20  Cal.  381,  concluded  that  the  county  court  had 
acquired  jurisdiction  by  the  presentation  of  the  petition,  and 
therefore  its  judgment  could  not  be  questioned  collaterally  on 
account  of  any  errors  committed  in  the  course  of  its  subse- 
quent proceedings. 

In  Mohr  v.  Manierre,  101  U.  S.  418,  a  case  originating  in 
the  state  of  Wisconsin,  the  guardian  of  a  lunatic  petitioned 
for  the  sale  of  his  ward's  property  to  pay  debts.  The  order 
to  show  cause  why  the  application  should  not  be  granted  was 
required  to  be  published  at  least  four  successive  weeks.  The 
order  was  not  published  for  the  full  time.  The  order  of  sale 
was  granted,  and  the  property  sold.  After  the  recovery  of  the 
lunatic  he  brought  a  suit  in  ejectment  to  recover  the  land. 
The  supreme  court  held:  "  1.  That  the  publication  of  the  no- 
tice of  the  hearing  is  only  intended  for  the  protection  of  par- 
ties having  adversary  interests  in  the  property,  and  is  not 
essential  to  the  jurisdiction  of  the  court;  2.  That  so  far  as  the 
rights  of  the  lunatic  are  concerned,  the  jurisdiction  of  the 
court  attached  upon  filing  the  guardian's  petition  setting 
forth  the  facts  required  by  the  statute;  3.  That,  as  against  the 
lunatic,  a  license  to  sell  is  not  rendered  invalid  by  reason  of  aa 

insuflicient  publication  of  notice  of  the  hearing."    See  syllabus. 
AM.  ST.  Rkp.,  Vol.  XXX.11L  — i3 
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In  another  case,  where  property  of  a  minor  had  been  sold 
by  guardian,  the  same  court  said:  "In  this  form  of  proceed- 
ing, the  guardian  sufficiently  and  fully  represented  the  in- 
fanta, and  no  notice  to  them  was  required  by  the  statute  of 
Maryland  or  by  any  general  rule  of  law":  Thaw  v.  Ritchie,  136 
U.  S.  548.  See  also  Fitzgibbon  v.  Lake,  29  111.  176;  81  Am. 
Dec.  302;  Mulford  v.  Beveridge,  78  111.  458;  Mohr  v.  Porter,  61 
Wii.  487. 

Respondent's  citations  from  Freeman  on  Void  Judicial  Sales 
all  refer  to  "  proceedings  in  probate  to  obtain  a  sale  of  real 
estate  as  an  independent  adversary  proceeding  in  personam"; 
but  in  the  latter  part  of  section  15  the  author  seems  to  concur 
in  the  views  we  have  endeavored  to  express,  and  cites  Mohr  v. 
Manierre,  101  U.  S.  418,  and  other  cases. 

Haws  V.  Clark,  37  Iowa,  35Q,  cited  by  respondent,  is  not 
applicable.  There  the  statute  required  notice  to  be  served 
upon  the  minor,  and  to  be  returned  and  heard  upon  a  regular 
term  day.  It  was  clearly  in  the  power  of  the  legislature  to 
limit  the  exercise  of  jurisdiction  by  the  court  to  a  day  in  the 
regular  term;  and  as  to  service  of  the  notice  upon  the  minor, 
the  case  can  have  no  application  here,  as  our  statute  does  not 
require  such  notice. 

Kendall  v.  Miller,  9  Cal.  592,  and  De  la  Montagnie  v.  Union 
Ins.  Co.,  42  Cal.  292,  were  cases  of  the  sale  of  personal  prop- 
erty without  any  order  of  court.  HaReck  v.  Moss,  17  Cal.  34), 
was  a  sale  by  executors  upon  insufficient  notice.  Stilwell  v. 
Swarthoiit,  81  N.  Y.  109,  was  an  action  by  creditors  of  an  estate 
against  the  administrators  and  heirs,  and  involved  a  question.. 
as  to  the  validity  of  a  sale  of  real  estate  by  the  administra- 
tors. The  inapplicability  of  the  foregoing  cases  cited  by  re- 
spondent is  clear.  The  case  of  Townsend  v.  Tallant,  33  Cal. 
45,  91  Am.  Dec.  617,  cited  by  respondent  several  times,  ia 
nut  in  point.  That  was  an  action  in  ejectment  by  a  minor, 
by  his  guardian  ad  litem,  to  recover  real  estate.  But  in  that 
case  the  land  had  been  sold  by  the  administrator  to  pay  debts. 
Schellenberger  was  the  general  guardian  of  the  infant  as  well 
as  administrator  of  the  estate.  Section  159  of  the  proltate 
act  required  a  copy  of  the  order  to  be  served  on  the  general 
guardian.  It  was  contended  that  as  Schellenberger  was  the 
petitioner  and  also  the  guardian,  that  he,  as  guirdian,  had 
notice;  but  it  was  held  that  Schellenberger  comd  not  repre- 
sent both  sides;  that  the  minor  had  no  guardian  quoad  the 
petition;  and  that,  therefore,  the  kno.vledge  of  the  guardian 
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was  not  equivalent  to  the  notice  required,  the  proceeding 
being  hostile  to  the  minor  as  heir  of  the  estate.  The  question 
we  are  considering  was  not  before  the  court  in  that  case,  and 
was  not  decided,  but  the  reasoning  of  the  court  is  entirely 
consistent  with  the  view  we  have  taken  of  the  case  at  bar. 

The  petition  of  the  guardian  for  the  sale  of  these  premises 
alleged  that  the  property  was  unproductive,  by  reason  of  be« 
ing  in  bad  repair;  that  it  was  the  only  property  of  any  char- 
acter belonging  to  the  minor;  that  tliere  was  no  fund  out  of 
which  the  property  could  be  put  in  repair,  or  to  p;iy  tlie  taxes 
thereon;  that  it  would  be  sold  for  taxes,  unless  sooner  con- 
verted into  money;  that  the  minor  was  then  but  seven  years 
of  age;  and  that  a  sale  was  necessary  to  provide  him  with  the 
common  necessaries  of  life. 

These  facts  are  nowhere  contradicted  in  the  record,  and  it 
may  therefore  be  safely  asserted  that,  if  the  guardian  had  not 
sold  the  property  it  would  have  been  lost  to  the  plaintiff  by  a 
sale  for  taxes,  and  that  during  his  earlier  years  at  least,  he 
would  have  been  compelled  to  subsist  upon  the  charity  of 
strangers  or  become  an  inmate  of  an  almshouse.  No  question 
is  made,  either  in  the  complaint  or  in  the  evidence,  but  that 
the  full  value  of  the  property  was  realized,  or  that  fraud  of 
any  character  intervened,  nor  that  he  has  not  had  the  full 
benefit  of  the  proceeds;  though  if  it  were  otherwise,  it  would 
not  affect  the  question  here.  While  courts  of  equity  are  zeal- 
ous in  their  efforts  to  protect  the  rights  and  property  of  infants, 
and  all  others  who  are  not  sui  juris,  they  are  equally  unwilling, 
unless  compelled  by  some  strict  rule  of  law,  to  make  their  in- 
capacity a  shield  or  ground  for  doing  wrong.  Certainly,  in 
this  case,  there  is  nothing  to  commend  the  respondent  to  the 
sympathies  of  a  court  of  equity  to  which  he  has  resorted.  It 
may  be  that  the  next  of  kin,  or  others  interested  in  the  estate 
of  the  minor  (if  there  are  such)  are  not  bound,  for  want  of 
proper  notice;  but  that  does  not  aid  the  plaintiff,  nor  would 
the  court  subserve  the  best  interests  of  wards  by  making  the 
titles  of  purchasers  at  guardians'  sales  so  uncertain  as  to  pre- 
vent the  obtaining  of  a  fair  price  when  necessity  compels  a 
sale. 

Another  ground  upon  which  respondent  contends  that  the 
court  had  no  jurisdiction  requires  notice,  viz.,  that  the  petition 
and  order  to  show  cause  were  void  because  of  an  insudieient 
description  of  the  real  estate  sought  to  be  sold.  The  descrip- 
tion was  as  follows:  "  A  part  of  lot  number  five,  in  block  num- 
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ber  twelve,  of  the  town  of  San  Bernardino,  Cal."  In  the  order 
of  sale,  however,  the  description  was  specific,  giving  a  precise 
starting  point,  and  describing  the  premises  by  metes  and 
bounds.  In  the  coniphiint  in  this  case,  the  starting  point, 
instead  of  being  "at  the  northeast  corner  of  the  lot  owned  by 
L.  Caro,"  as  in  the  order  of  sale,  is  fixed  by  reference  to  a  cer- 
tain corner  of  lot  five.  There  is  no  allegation  or  evidence  that 
the  premises  sold  under  the  description  given  in  the  order  of 
sale  are  not  identical  with  those  described  in  the  complaint; 
and  hence,  if  the  court  had  jurisdiction  to  sell  the  premises 
described  in  the  order,  there  can  be  no  partial  recovery  by  the 
plaintiff. 

That  the  defective  description  in  the  petition  and  order  to 
show  cause  did  not  affect  the  jurisdiction  of  the  court,  or  the 
validity  of  the  sale  by  the  correct  description,  see  Fitch  v. 
Miller,  20  Cal.  352;  Estate  of  Boland,  55  Cal.  312;  Richardson 
V.  Butler,  82  Cal.  174;  16  Am.  St.  Rep.  101;  Gager  v.  Henrys 
5  Saw.  239. 

The  case  of  Wilson  v.  TIastings,  66  Cal.  244,  cited  by  respond- 
ent was  one  where  the  sale  was  by  the  executor  of  an  estate, 
and  as  to  the  heir  was  an  adverse  proceeding,  and  hence  is 
widely  distinguished  from  this  case,  where  the  proceeding  was 
ex  parte  by  the  minor,  for  his  own  benefit,  Tliere  was  no  in- 
consistency between  the  general  description  in  the  petitioa 
and  the  definite  description  the  order  of  sale.  The  property 
mentioned  in  the  petition  is  the  property  that  was  sold. 

Other  irregularities  are  pointed  out  by  respondent  which 
would  have  required  a  reversal  of  the  proceedings  upon  appeal; 
but  it  is  not  necessary  to  notice  them,  as  they  occurred  after 
the  court  acquired  juris<]iction,  and  hence  do  not  affect  the 
validity  of  the  sale  upon  collateral  attack. 

Counsel  for  respondent  quotes  the  concluding  part  of  a  stip- 
ulation in  the  case,  made  to  relieve  plaintiff  of  the  necessity  of 
proving  title  to  hira  prior  to  the  guardian's  sale,  viz.:  "And 
no  question  is  made  as  to  the  title  of  plaintiff  and  his  owner- 
ship in  all  of  the  premises  described  in  the  complaint  up  to 
and  including  March  5,  1880";  and  contends  that  this  stipu- 
lation "  lets  the  defendant  out,"  because,  it  is  said,  "  if  plaintiff 
was  the  owner  up  to  and  including  March  6,  1880,  the  decree 
of  confirmation  cuts  no  figure  whatever." 

The  obvious  intention  of  the  stipulation  was  to  concede  that 
prior  to  the  time  when  title  would  have  vested  in  the  defend- 
ant under  the  sale  to  him  if  the  proceedings  were  valid,  the 
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plaintifF  was  the  owner;  thus  leaving  the  sole  question  whether 
or  not  his  title  was  divested  by  these  proceedings.  This  is 
cl'jarly  shown  by  the  body  of  the  stipulation,  which  admits 
that  the  plaintiff  was  seised  in  fee  "  prior  to  the  decree  of  con- 
iir  nation,  ...  and  prior  to  the  executio  i  of  the  deed  of 
Elizabeth  Wagner,  then  guardien,"  etc. 

This  deed  was  made  March  6,  1880,  and  as  plaintiff's  title 
was  divested  by  the  deed,  and  not  by  the  confirmation  of  the 
flale,  the  stipulation,  even  as  construed  by  respondent,  cannot 
aid  him:  Boe  v.  Jackson.  51  Ala.  514. 

All  of  the  proceedings  had  in  the  probate  court,  except  the 
petition,  were  objected  to  as  offered  by  the  defendant,  and  the 
objections  were  sustained  by  the  court,  as  was  also  the  ob- 
jection to  the  deed  made  by  the  guardian  to  the  defendant. 
As  those  objections  are  fully  covered  by  what  has  been  said, 
it  is  not  necessary  to  notice  them  further. 

The  court  erred  in  sustaining  these  objections,  and  the 
judgment  should  be  reversed. 

Belcher,  C,  and  Temple,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment is  reversed. 

De  Haven,  J.,  McFarland,  J.,  Fitzqebald,  J. 


Gdardian's  Sales — Whether  Adversb  to  Ward.  — Minora  need  nob 
be  made  parties  t  >  a  proceediui^  by  their  guardian  to  procure  an  order  of  sale 
of  their  property,  as  the  application  is  for  their  benefit:  FUzgibbon  v.  Lake, 
29  111.  165;  81  Am.  Dec.  302,  and  note.  The  proceedings  of  a  guardian  to 
sell  an  infant's  estate  are  not  adverse  proceedings  to  the  infant,  and  will  if 
regular  bind  the  infant:  Gibson  v.  Boll,  27  111  83;  81  Am.  Dec.  219,  and 
note.     See  Loyd  v.  Malone,  23  111.  43;  74  Am.  Dec.  179,  and  note. 

GoARDiAX'.s  Sales  —  Description  of  Property.  —  A  x>etition  for  the  sala 
of  real  estate  by  a  guardian  if  defective  in  regard  to  the  description  of  part 
of  the  land,  is  good  for  so  much  of  the  land  as  it  correctly  describes:  Fruzier 
▼.  Steenrod,  7  Iowa,  339;  71  Am.  Dec.  447.  A  notice  of  sale  by  a  guardian 
which  correctly  describes  by  government  subdivisions  land  belonging  to  the 
ward,  and  published  in  the  county  where  the  land  so  described  is  situated, 
is  not  void  though  the  descriptioa  fail  to  name  the  county  and  state:  liich- 
ardaon  v.  Farwell,  49  Minn.  210. 

Guardian's  Sales  —  Guardian's  Deeds  without  Confirmation. — A 
guardian's  deed  to  land  sold  by  him  is  void  and  conveys  m  title  unless  the 
^ardiaa  makes  a  report  of  the  proceedings  and  a  confirmatory  order  is  ea* 
tered  by  the  court  authorizing  the  sale:  Penn  v.  Heiaey,  19  III.  295;  68  Am. 
Dec.  597,  an  I  note.  A  guardian's  deed  executed  in  pursuance  of  an  unoou. 
firmed  guardian's  sale  passes  no  title:  Alexander  y,  Hardin,  54  Ark.  480, 
See  Young  v.  Lorain,  11  IlL  624;  62  Am.  Deo.  46a 
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KoBTON  V.  Atchison,  Topeka,  and  Santa  Fe  Rail- 
iiOAD  Company. 

[97  Cauformia,  8S8.] 
JODaHKNT  —  VaOATIHO.  —  An  AFFIDAVIT  OF  MsBITS  IS  NOT    EdSBNTIAL  t<r 

»  motion  to  vacate  a  jadgtneat  if  it  appears  that  the  court  did  not  havd 
jnriadiction  to  render  it. 

JUDGHKNT  —  VaOATINO  TOR  GaUSK  OtHER  THAN  MiSTAKK  OR  EXCUSABLB 
NsGLKCT.  —  If  a  motion  is  made  to  vacate  a  judgment  becauae  it  ia 
•gaiuat  a  foreign  corporation  and  is  based  upon  service  of  process  on 
one  on  whom  such  service  could  not  be  lawfully  made,  such  motion  does 
not  fall  within  the  class  in  which  the  court  is  authorized  to  grant  relief 
because  of  defendant's  mistake  or  excusable  neglect,  and  the  time  with< 
in  which  it  can  be  made  is  not  afifected  by  the  limitation  of  time  imr 
posed  upon  motions  to  vacate  judgments  because  of  such  mistake  or 
neglect. 

A  JuDOMBNT  Mat  bi  Vacated  on  Motion  and  without  an  independent 
•nit,  if  such  motion  is  made  within  a  reasonable  time  and  upon  the 
grounds  that  the  court  pronouncing  judgment  had  not  acquired  juris- 
diction over  the  defendant. 

Jddomknt  Founded  Upon  False  Retctrn  of  Service  of  Procbss  may 
be  vacated  on  motion  interposed  within  a  reasonable  time. 

William  N.  Fuller,  for  the  appellant. 

A.  Brunson,  and  Hunsacker,  Britt,  and  Qoodrich,  for  the  re- 
spondent. 

McFarland,  J.  This  ia  an  appeal  by  plaintiff  from  an  or- 
der of  the  superior  court  granting  a  motion  of  defendant  to 
quash  the  service  of  summons,  to  set  aside  and  vacate  the  de- 
fault of  defendant,  and  to  set  aside  and  vacate  the  judgment 
which  had  been  entered  in  the  casp  in  favor  of  plaintiff.  The 
appeal  was  heard  in  department  two,  and  the  order  of  the 
court  below  was  there,  upon  an  opinion  prepared  by  Belcher, 
C,  affirmed.  Upon  a  petition  by  appellant,  urging  strongly 
that  there  was  no  authority  in  the  court  to  grant  said  motion, 
a  hearing  was  ordered  in  bank.  After  a  further  and  full  con- 
sideration of  the  point  made,  we  are  satisfied  that  a  correct 
conclusion  was  reached  in  department. 

The  respondent  is  a  corporation  formed  under  the  laws  of 
Kansas,  and  having  its  principal  place  of  business  in  and  be- 
ing a  resident  of  that  state.  The  action,  which  is  in  personam, 
was  commenced  in  San  Diego  County,  and  the  sheriff  of  that 
county  returned  that  he  had  personally  served  the  summons, 
on  the  19th  of  November,  1890,  on  K.  H.  Wade,  general  man- 
ager of  defendant,  "by  delivering  to  said  defendant,  person- 
allj,  in  the  County  of  San  Diego,  a  copy  of  said  summons,'* 
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etc.  No  appearance  having  been  made  by  respondent  within 
ten  days,  its  default  was  entered  by  the  clerk  on  the  first  day 
of  December,  1890.  On  the  third  day  of  December,  1890, 
judgment  was  entered  by  the  court  against  defendant,  the 
judgment  reciting  that  defendant  had  been  regularly  served 
with  summons.  Within  ten  days  thereafter,  to-wit,  on  De- 
cember 12,  1890,  respondent,  by  its  attorneys,  served  and  filed 
"%  notice  that  "the  defendant  in  the  above-entitled  action  will 
appear  for  the  purpose  of  this  motion  only,  and  for  no  other 
purpose,  and  will  move  the  court  to  set  aside  and  recall  the 
execution  heretofore  issued  in  this  case,  and  to  set  aside  the 
judgment  and  default  heretofore  entered  on  the  first  day  of  De- 
cember, 1890,  and  to  quash  service  of  summons  herein,  upon 
the  ground  that  said  service  is  not  such  as  is  authorized  by 
law,  and  that  said  court  has  no  jurisdiction  of  defendant  to 
enter  said  default  or  judgment,  and  that  tlie  same  is  void." 
Affidavits  were  filed  by  both  parties  on  the  hearing  of  this  mo- 
tion, but  appellant  objected  to  the  entertainment  of  any  such 
affidavits  on  the  part  of  respondent.  On  the  23d  of  January, 
1891,  the  court  granted  a  motion  quashing  the  service  of  the 
summons,  vacating  the  judgment,  etc.  From  that  order  plain- 
tiff appeals. 

It  is  contended  strenuously  by  appellant  that  such  a  motion 
can  be  maintained  only  when  based  upon  section  473  of  the 
Code  of  Civil  Procedure;  that  this  motion  is  not  based  upon  that 
section,  and  is  not  accompanied  by  any  a(!l<lavit  of  merits, 
which  affidavit  has  been  held  to  be  necessary  when  proceed- 
ing under  the  section;  and  that,  under  that  section,  a  party 
can  be  relieved  only  upon  an  offer  to  appear  and  plead  to  the 
merits.  Appellant  relies,  on  this  point,  upon  People  v.  Har- 
nson,  84  Cal.  608;  People  v.  Greene,  74  Cal.  400;  5  Am.  St. 
Rep.  448;  People  v.  Goodhue,  80  Cal.  200;  and  some  otlier 
cases  cited.  But  the  cases  cited  go  no  further  than  to  hold 
that  a  motion  to  vacate  a  judgment  cannot  be  made  after  the 
expiration  of  six  montlis,  or  with  respect  to  one  ground  for 
setting  aside  the  default,  after  one  year,  unless  it  be  void  on 
its  face.  The  recent  case  of  Jacks  v.  Baldez,  97  Cal.  91,  mij:;ht 
also  be  cited  in  support  of  what  appellant  deems  to  be  the 
correct  position.  But  those  authorities  relate  to  cases  which 
come  clearly  within,  or  should  have  been  brought  under,  the 
provisions  of  said  section  473.  Tiie  main  provision  of  that 
section  is,  that  a  court  may  relieve  a  party  from  a  judgment 
taken  against  him  ''  through  his  mistake,  inadvertence,  sur- 
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prise,  or  excusable  neglect";  and  it  is  quite  clear  that  the 
provision  just  quoted  has  no  application  to  the  ground  upon 
which  respondent  moved  in  the  case  at  bar.  Defendant  here 
is  not  asking  relief  from  its  neglect  or  mistake  or  default  of 
any  character;  its  contention  is,  that  the  court  has  no  juris- 
diction over  it,  and  no  power  to  compel  it  to  answer  to  the 
action.  It  does  not  ask  to  be  allowed  to  come  in  and  answer, 
but  contends  that,  in  its  situation,  it  cannot  be  called  upon  to 
answer;  therefore  there  can  be  demanded  of  it  no  affidavit  of 
merits.  In  the  cases  cited  the  parties  making  application  to 
set  aside  the  judgment  confessed  some  neglect  or  misconduct 
from  which  they  sought  to  be  relieved,  and  thus  come  clearly 
within  the  provisions  of  said  section,  and,  of  course,  were  com- 
pelled to  comply  with  the  provisions  of  the  section,  under  the 
construction  which  the  court  had  given  them.  Moreover,  they 
were  residents  of  the  state,  and  within  the  territorial  jurisdic- 
tion of  her  courts;  while  in  the  case  at  bar  respondent  is  a 
nonresident,  and  beyond  such  jurisdiction,  except  so  far  as 
the  statute  of  this  state  can  provide  and  has  provided  for 
jurisdiction  under  special  circumstances.  It  was  clearly,  then, 
the  duty  of  the  court  to  quash  the  service  of  the  summons, 
when  it  appeared  to  it  that  the  return  of  such  service  was 
false;  and  the  vacating  of  the  judgment  was  an  incident 
which  necessarily  followed,  provided  that  the  proceeding  by 
motion  by  which  this  result  was  sought  to  be  accomplished 
was  a  proper  one. 

In  Freeman  on  Judgments,  commencing  at  paragraph  105, 
there  is  a  chapter  on  "Vacating  judgments  under  statutes," 
and  various  statutes  of  different  states,  similar  to  section  473 
of  our  code,  are  reviewed,  and  the  distinction  between  pro- 
ceedings under  those  statutes  and  proceedings  independent 
of  tliem  is  stated;  and  in  paragraph  108  the  author  says: 
*'  In  all  cases  an  affidavit  of  merits  must  be  made  and  fil"d, 
except  where  it  appears  that  the  court  had  never  acquired 
jurisdiction  of  the  moving  party,  and  that  its  judgment 
against  him  is  void;  but  in  this  class  of  cases  he  is  entitled 
to  relief  independently  of  those  statutes."  In  Bell  v.  Thomp- 
ton,  19  Cal.  707,  the  court  makes  this  same  distinction  (sec- 
tion 68  of  the  practice  act  being  at  the  time  of  that  decision 
the  same,  substantially,  as  the  present  section  473  of  the 
code),  and  also  in  People  v.  Greene,  74  Cal.  400,  5  Am.  St.  Rep. 
448;  in  Savings  etc.  Soc.  v.  Thome,  67  Cal.  53,  and  other  cases. 
See  also  Ladd  v.  Stevenson,  112  N.  Y.  325;  8  Am.  St.  Rep.  748; 
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and  Dobbins  v.  McNamara,  113  Ind.  54;  3  Am.  St.  Rep.  626. 
In  Cowles  v.  Hayes,  69  N.  C.  410,  the  court  in  discussing  a 
motion  similar  to  that  in  the  case  at  bar,  say:  "The  motion 
is  not  made  under  section  133  of  the  Code  of  Civil  Procedure; 
the  plaintiff  does  not  ground  his  claim  to  relief  on  his  own 
mistake,  inadvertence,  surprise,  etc.;  but  he  puts  it  on  the 
ground  that  the  judgment  of  which  he  complains  was  irregu- 
lar, and  against  the  course  and  practice  of  the  court." 

Appellant  contends  that  there  should  have  been  an  inde- 
pendent action  brought  to  sot  aside  the  judgment,  but  we  do 
not  think  so.  The  general  common-law  rule  is,  that  courts 
have  power  over  their  judgments  during  the  entire  terra  at 
which  they  were  rendered,  and  may  vacate  them  on  motion: 
Freeman  on  Judgments,  sec.  90,  et  seq.  Many  of  the  courts 
have  vacated  judgments  after  the  expiration  of  the  term;  but 
it  was  established  in  California  that  such  jurisdiction  was 
exhausted  at  the  close  of  the  term,  unless  kept  alive  by  some 
motion  or  appropriate  proceeding  during  the  term:  Bell  v. 
Thompson,  19  Cal.  706;  Shaw  v.  McGregor,  8  Cal.  521;  Robb 
V.  Robb,  6  Cal.  21;  Baldwin  v.  Kramer,  2  Cal.  582.  Under 
our  present  system  terms  of  court  are  abolished,  and  a  motion 
to  set  aside  a  judgment  would  have  to  be  made  within  a  rea- 
sonable time:  People  v.  Greene,  74  Cal.  400;  5  Am.  St.  Rep. 
448;  and  perhaps,  following  the  analogy  of  section  473,  six 
months  might  be  considered  the  extent  of  a  reasonably  time 
for  any  motion;  but  however  that  may  be,  there  is  no  ques- 
tion in  the  case  at  bar  as  to  reasonable  time,  because  the 
motion  was  made  within  ten  days  after  the  judgment.  It  is 
admitted  that  a  motion  to  vacate  a  judgment  is  a  direct  and 
not  a  collateral  attack;  and  if,  as  we  hold,  a  motion  was  the 
proper  proceeding  in  this  case,  of  course  any  fact  going  to 
show  the  invalidity  of  the  judgment  could  be  presented  at  the 
hearing  of  such  motion.  Where  a  return  shows  that  a  non- 
resident was  personally  served  with  summons  within  the 
fitate,  and  it  is  made  to  appear  to  the  court  that  such  return 
was  false,  it  would  be  strange  if  witiiin  a  reasonable  time  the 
court  could  not  upon  application  set  aside  the  service,  or  the 
false  return  of  service,  and  vacate  the  judgment.  There  is  no 
reason  why  in  such  a  case  the  nonresident  should  be  put  to 
the  necessity  of  an  independent  action. 

We  hold,  therefore,  that  where  a  nonresident  has  not  been 
personally  served  within  the  state,  the  court  has  power,  within 
a  reasonable  time,  when  it  finds  that  it  has  been  deceived  by 
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a  false  return  of  such  service  within  the  state,  to  quash  the 
service  of  summons  and  vacate  the  judgment.  This  is  as 
broad  a  statement  of  the  rule  as  the  facts  of  this  case  require; 
and  80  holding,  we  think  that  the  order  of  the  court  below 
should  be  aflirmed. 

With  respect  to  the  question  of  fact,  whether  or  not  the  re- 
spondent in  the  case  at  bar  was  served  within  the  state,  the 
evidence  before  the  lower  court  was  conflicting,  and  we  would 
not  be  warranted  in  disturbing  the  finding  of  the  court  as  to 
that  fact.  Upon  this  point  we  are  satisfied  with  the  said 
opinion  prepared  by  Commissioner  Belcher  in  Department. 

The  order  appealed  from  is  affirmed. 

Paterson,  J.,  De  Haven,  J.,  and  Harrison,  J.,  concurred^ 

Beatty,  C.  J.,  concurring.  Before  terms  of  court  were  abol- 
ished, it  is  clear  that  a  default  judgment  entered  upon  a  false 
return  of  personal  service  of  summons  could  have  been  set 
aside  upon  motion  made  within  the  term.  The  abolition  of 
terms  cannot  be  held  to  have  abolished  the  remedy  by  motion, 
but  only  the  limitation  of  time  within  which  the  motion  must 
be  made;  and  if,  under  section  473  of  tiie  Code  of  Civil  Pro- 
cedure, a  defendant  may  be  relieved  on  motion  from  a  default 
judgment  taken  against  him  through  his  mistake  or  excusable 
neglect,  provided  his  motion  is  made  within  a  reasonable  time, 
not  exceeding  six  months,  a  fortiori  he  should  be  relieved  on 
motion  made  within  the  same  time  when  he  has  been  guilty 
of  no  neglect. 

None  of  the  decisions  cited  are  in  conflict  with  this  view. 
They  merely  hold  that  judgment  will  not  be  vacated  upon 
motion  made  after  the  lapse  of  the  prescribed  period,  unless 
it  is  void  upon  its  face,  which  is  quite  consistent  with  the 
proposition  that  a  motion  made  within  the  statutory  period 
may  be  granted  as  well  when  the  defendant  is  wholly  without 
fault  as  when  he  has  been  guilty  of  neglect,  mistake,  etc. 

As  to  the  conditions  upon  which  the  order  should  be  made, 
the  statute  only  requires  the  imposition  of  such  terms  as  may 
be  just;  and  when,  as  in  this  case,  the  court  finds  that  the 
defendant  has  never  been  brought  within  its  jurisdiction,  it 
would  not  he  just  to  require  it  to  answer  to  the  merits,  or  ta 
make  an  affidavit  of  merits. 

Upon  these  grounds  I  concur  in  the  judgment. 


JuDOMRyTS  AGAINST  FoREiov  CORPORATIONS  —  VACATING.  — A  ind^rment 
riioald  be  vacated  ou  motiou  when  it  ia  agaiast  a  foreiga  corporatiou  aa<l  is^ 
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based  upon  service  of  process  upon  one  who  is  showa  by  the  affiilavits  not 
to  have  been  its  cashier,  director,  or  managing  agent:  Taylor  v.  QramteStal& 
He  Asa'n,  136  N.  Y.  343;  32  Am.  St.  Rep.  749,  and  note. 

JuDOMBNTS.  — Proper  Modk  or  Prockeuino  to  Vaoatb  a  judgment  i» 
by  a  motion  in  the  original  action  and  not  by  a  new  and  independent  action: 
Sulllmn  T.  Shell,  36  S.  C.  578;  31  Am.  St.  Rop.  894;  Crocker  v.  Allen,  34 
8.  C.  452;  27  Am.  St.  Rep.  831,  and  note;  Carter  v.  Rountree,  109  N.  C.  29; 
Clark  V.  Deloach  Mills  etc.  Co.,  110  N.  C.  Ill;  Grant  v.  Harrell,  109  N.  C. 
78.     See  extended  note  to  Morrill  v.  Morrill,  23  Am.  St.  Rep.  104. 

JcDQMENTs  —  Falsk  Rkturn  OF  SERVICE.  —  VACATING  FOK:  See  Cully 
T.  Shirk,  131  Ind.  76;  31  Am.  St.  Rep.  414,  and  note;  Reinhart  v.  Lmjo,  86 
Cal.  395;  21  Am.  St.  Rep.  52,  and  note;  Dobbins  v.  McNamara,  113  Ind.  54; 
S  Am.  St.  Rep.  626,  and  note. 


Drisooll  V,  Market  Street  Cable  Railway  Coo 

[97  California,  553.] 

Strbbt  Railways  when  exercising  due  care  are  not  responsible  to  a  persoa 
who  in  a  careless,  reckless,  absent-minded  way  runs  suddenly  in  front 
of  a  moving  car  and  is  injured  before  there  is  time  to  stop  it. 

Street  Railways.  —  A  Person  in  Cuarob  of  a  Street  Car  has  thb 
Right  to  Assumb  that  people  will  not  suddenly  undertake  to  cross  in 
front  of  it. 

Street  Railways.  —  Thb  Failure  to  Ring  a  Bell  at  a  Street  Cross- 
INO  as  required  by  a  reasonable  municipal  ordinance  is  negligence  and 
renders  the  company  answerable  to  a  person  injured  by  an  accident  of 
which  such  failure  was  the  proximate  cause. 

Kbgliue.soe  CoxNtributory,  when  a  Question  for  the  Jury. — If  » 
•treet  railway  car  ran  over  a  pedestiaiu  at  a  street  crossing,  and  there 
was  a  failure  to  ring  the  bell  as  required  by  a  reasonable  municipal 
ordinance,  and  the  night  was  dark  and  foggy,  the  question  whether  the 
person  injured  was  guilty  of  contributory  negligence  in  attempting  to 
cross  in  front  of  the  oar  cannot  be  decided  by  the  court  as  a  matter  of 
law,  but  should  be  submitted  to  the  jury. 

Ordinary  Care  is  that  degree  of  care  which  people  of  ordinarily  prudent 
habits  could  be  reasonably  expected  to  exercise  under  the  circumstances 
of  a  given  case. 

Street  Railways,  Cars  RKQniRED  of  Pedestrians  at  Crossings. — The 
care  exacted  of  persons  crossing  ordinary  steam  railways  running  through 
the  country  at  comparatively  long  intervals  of  time  is  greater  and  more 
strict  than  that  exacted  of  persons  crossing  the  streets  of  a  crowded 
city  over  which  street  railways  are  operated. 

bTRBBT  Railways  cannot  be  Excused  from  Ringing  a  Bell  at  the 
crossing  as  required  by  a  municipal  ordinance  because  the  hands  of  the 
gripraan  were  necessarily  otherwise  engaged, 

Frank  Shay,  for  the  appellant. 
Frank  Sullivan,  for  the  respondent. 

McFarland,  J.     On  December  10,  1884,  Alexander  Dris- 
coll  was  struck  and  killed  by  a  car  of  defendant,  at  the  inter* 
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tection  of  McAllister  and  Larkin  streets,  in  San  Francisco; 
and  his  widow,  as  administratrix,  brought  this  action  to  re- 
cover damages  for  his  death.  The  jury  returned  a  verdict  for 
plaintiff  in  the  sum  of  $7,775,  for  which  judgment  was  ren- 
dered. The  defendant  appeals  from  the  judgment,  and  from 
an  order  denying  a  new  trial.  The  only  point  urged  by  ap- 
pellant is,  that  the  evidence  is  insufficient  to  justify  the  ver-- 
diet,  tlie  positions  of  appellant  being  that  the  evidence  does  not 
show  that  the  accident  was  the  result  of  any  negligence  of 
appellant,  and  does  show  that  it  was  the  result  of  the  negli- 
gence of  the  deceased. 

The  question  presented  is  certainly  one  of  some  difficulty. 
The  rule  is  well  established  that  this  court  will  not  disturb  a 
verdict  where  there  is  a  conflict  of  evidence  on  material  points, 
and  when  there  is  evidence  to  support  the  verdict;  but  such 
conflict  and  such  evidence  must  be  real  and  substantial. 
When  a  jury  catches  at  a  mere  semblance  or  pretense  of  evi- 
dence for  the  purpose  of  somewhat  equalizing  financial  condi- 
tions by  taking  money  from  one  party  and  giving  it  to  the 
other  without  legal  cause,  the  trial  judge  should,  without  hesi- 
tation, set  the  verdict  aside;  and  in  the  event  of  his  not  doing 
60,  this  court  will  grant  a  new  trial. 

Street  railroads  are  an  established  feature  of  modern  city 
life.  They  are  a  convenience  and  a  necessity  to  all  classes  of 
people,  and  are  desired  by  all;  but  their  operation  on  crowded 
streets  is  necessarily  attended  with  considerable  danger  to 
pedestrians,  a  danger  which  all  people  are  bound  to  know, 
and  against  which  they  should  protect  themselves  by  the  use 
of  at  least  reasonable  caution.  While,  therefore,  the  owners 
of  these  railroads  are  to  be  held  to  due  care  in  the  manage- 
ment of  their  lines,  they,  when  exercising  such  care,  are  not 
responsible  in  damages  to  a  person  who,  in  a  careless,  or  reck- 
less, or  absent-minded  way,  walks  suddenly  in  front  of  a  mov- 
ing car,  and  is  injured  before  there  is  time  to  stop  it.  The 
person  in  charge  of  a  car,  with  a  clear  track  before  him.  has 
a  right  to  assume  that  people  will  not  suddenly  undertake  to 
cross  in  front  of  it;  otherwise  he  could  not  make  any  head- 
way, and  no  street-car  line  could  be  successfully  operated, 
either  for  the  profit  of  the  owner  or  the  convenience  of  the 
public;  and  the  general  rule  is,  that  where  the  negligence  of 
the  injured  party  is  a  contributing,  proximate  cause  of  tlie 
accident,  he  cannot  recover  damages;  but  whether  or  not  his 
negligence  did  so  contribute  in  any  particular  case  is  gener- 
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ally  one  around  which  conflicting  evidence  will  be  gatheredj 
and  in  such  case  a  railroad  company  which  was  itself  guilty 
of  negligence  at  the  time  of  the  accident  cannot  often  expect 
to  be  relieved  from  an  unfavorable  verdict. 

Section  501  of  the  Civil  Code  provides  that  the  speed  of  a 
street  car  shall  not  exceed  eight  miles  an  hour;  and  an  ordi- 
nance of  the  city  and  county  of  San  Francisco  provides  (sub- 
stantially) that  every  car  shall  have  attached  to  it  a  bell  or 
gong  of  sufficient  size  and  weight  to  be  distinctly  heard,  when 
rung  or  sounded,  at  a  distance  of  at  least  one  hundred  feet, 
and  that  the  persons  in  charge  of  a  car  must  keep  the  bell 
ringing,  or  the  gong  sounding,  from  a  point  twenty-five  feet 
from  a  street  crossing  until  the  crossing  shall  have  been 
passed. 

In  the  case  at  bar,  the  deceased,  at  the  time  the  car  struck 
him,  was  walking  northerly  along  the  easterly  crossing  of 
McAllister  Street  where  it  intersects  Larkin.  On  McAllister 
Street  the  appellant  has  two  parallel  tracks,  on  the  northerly 
of  which  the  cars  going  west  run,  and  on  the  southerly  tho 
cars  going  east.  The  deceased  was  struck  by  a  car  going 
west,  on  the  northerly  track;  and  according  to  the  custom  of 
appellant,  a  car  thus  going  comes  to  a  standstill  at  a  certain 
point  called  "stop,"  which  is  thirty-seven  feet  east  of  the 
center  of  the  said  crossing.  After  starting  again  it  goes  to  a 
point  called  "  let  go,"  about  five  or  six  feet  east  of  the  cross- 
ing; and  at  the  point  "  let  go"  the  giipman  suddenly  releases 
the  grip  from  the  cable,  and  the  car  runs  across  Larkin  Street 
from  the  impetus  given  by  the  cable,  and  without  being  at- 
tached to  the  latter.  This  is  necessary,  because  the  cable  is 
crossed  by  anotlier  cable  running  along  Larkin  Street.  The 
custom  above  stated  was  followed  by  the  gripman  of  the  car 
by  which  the  deceased  was  killed. 

There  was  some  evidence  that  the  car  at  the  time  of  tho 
accident  was  running  faster  than  eiglit  miles  an  hour,  though 
such  evidence  was  exceedingly  slight.  It  is  admitted  that 
the  rate  of  speed  at  which  the  cable  itself  ran  was  only  eight 
miles;  but  two  of  the  witnesses  testified  that  after  the  car  was 
released  from  the  cable  at  the  point  "let  go,"  it  ran  faster 
than  the  cable.  The  position  of  appellant  that  it  was  physi- 
cally impossible  for  the  car,  after  it  was  detached  from  the 
cable,  to  have  run  faster  than  the  cable  is  hardly  tenable;  for 
there  was  a  slight  artificial  down  grade  at  that  point  for  a  few 
y-ards,  one  and  seven  eig'.its  inches  from  the  "let  go"  to  tho 


1206  Driscoll  t?.  Market  St.  Cable  R'y  Co.  [Cal. 

center  of  Larkin  Street;  but  the  testimony  of  the  witnesses  who 
«wore  to  the  increased  speed  was  so  unsatisfactory,  and  the  in- 
creased speed  itself  so  improbable,  that  a  verdict  founded  on 
fluch  speed  alone  as  constituting  negligence  on  the  part  of 
appellant  could  hardly  be  sustained. 

But  it  is  clear  that  the  employees  of  appellant  in  charge  of 
the  car  failed  to  ring  the  bell,  as  provided  by  said  ordinance, 
and  as  due  care  required.  There  was  a  conflict  of  evidence 
as  to  whetlier  or  not  the  bell  was  rung  at  all  until  after  the 
deceased  was  struck.  Witnesses  differed  about  it  having  been 
rung  once  just  before  or  at  the  time  the  car  started  from  the 
point  "stop,"  thirty-seven  feet  away;  but  the  evidence  is  un- 
contradicted (and  the  fact  is  admitted)  that  the  bell  was  not 
rung  after  leaving  said  point  until  after  the  deceased  had  been 
struck.  This  was  clearly  negligence,  because  it  was  in  viola- 
tion of  a  reasonable  ordinance,  and  also  because  the  oniission 
was,  in  itself,  under  the  circumstances,  careless:  Sietnera  v. 
Eisen,  54  Cal.  418;  Iliggins  v.  Deeney,  78  Cal.  578;  Orcutt  v. 
Pacific  Coast  Ry  Co.y  85  Cal.  291;  Shearman  and  Redfield  on 
Negligence,  sec.  13. 

It  is  true  that  failure  to  ring  a  bell  or  to  comply  with  some 
other  statutory  requirement  will  not  make  a  railroad  com- 
pany liable,  if  such  failure  is  not  the  proximate  cause  of  the 
accident,  or  if  it  was  caused  by  the  negligence  of  the  injured 
party;  and  in  the  case  at  bar  it  is  contended  by  appellant 
that  it  was  the  negligence  of  the  deceased,  and  not  the  fail- 
ure to  ring  the  bell,  that  caused  the  injury.  The  contention 
is  that  upon  the  evidence,  we  must  hold,  as  a  matter  of  law, 
that  the  negligence  of  the  deceased  was  the  proximate  cause 
of  the  injury;  but,  after  a  thorough  examination  of  the  record, 
we  do  not  think  that  such  contention  can  be  maintained. 

There  is  a  conflict  of  evidence  as  to  the  actual  conduct  of 
the  deceased  and  the  circumstances  under  which  he  acted  at 
the  time  of  the  accident.  He  was  crossing  McAllister  Street 
from  the  south  side,  going  north.  It  is  beyond  dispute  that 
about  that  time  another  car  of  appellant  came  down  McAllis- 
ter Street,  going  east,  and  crossed  said  street  on  the  south 
track,  and  stojjped  a  few  yards  east  of  the  crossing;  although 
there  is  a  conflict  in  the  evidence  as  to  the  precise  point  which 
said  car  had  reached  when  deceased  started  across  the  street. 
It  was,  however,  clearly  at  a  point  where  it  was,  to  a  greater 
or  less  extent  (as  it  was  farther  east  or  west),  an  obstruction 
to  the  observation  of  the  deceased.     The  jury  had  warrant  ia 
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the  evidence  to  find  tliat  he  started  as  soon  as  the  east-bound 
oar  had  passed  the  crossing;  that  the  time  was  after  daylight; 
and  that  the  night  was  *'  dark  and  foggy,"  although  there  was 
a  headlight  on  the  car.  The  two  tracks  are  about  four  and 
one  half  feet  apart,  and  the  deceased  had  nearly  crossed  the 
fiecond  or  north  track  when  the  north  side  of  the  car  struck 
him.  One  or  two  persons  shouted  to  him  to  get  out  of  the 
way,  but  it  does  not  appear  that  he  heard  the  warning. 

Under  these  circumstances,  —  the  appellant  being  in  default 
for  not  giving  the  proper  warning,  —  we  think  that  the  ques- 
tion whether  deceased  was  guilty  of  contributory  negligence 
was  a  proper  one  for  the  jury;  tliat  deceased  cannot  be  held, 
as  a  matter  of  law,  to  have  been  so  guilty;  and  that  there  was 
sufficient  evidence  to  warrant  the  jury  in  finding  that  he  was 
not.  Counsel  for  appellant,  in  his  very  thorough  ami  able 
brief,  has  cited  a  number  of  cases  in  which  it  was  held  that 
the  plaintiff  could  not  recover,  because  he  had  not  exercised 
sufficient  caution  in  attempting  to  cross  a  railroad  track. 
Those  were  cases,  however,  where  the  accidents  occiirivid  on 
ordinary  steam  railroads  running  through  tlie  country  at  com- 
paratively long  intervals  of  time;  and  the  rule  there  laid  down 
can  hardly  be  applied  in  all  its  strictness  to  street  railroads 
in  crowded  cities,  where  a  car  that  can  be  speedily  sto{)ped 
passes  a  crossing  every  two  or  tliree  minutes,  and  where 
people  necessarily  cross  the  streets  frequently  and  hurriedly: 
Shea  V.  Potrero  etc.  R.  R.  Co.,  44  Cal.  414;  Swain  v.  Four- 
teenth-Street  R.  R.  Co.,  93  Cal.  183;  1  Thompson  on  Negli- 
gence, 396,  and  cases  there  cited.  Of  course,  if  all  peo[)le 
exercised  the  greatest  care  and  caution  in  approaching  and 
crossing  railroad  tracks,  such  accidents  as  the  one  liore  in- 
volved would  rarely,  if  ever,  occur;  but  the  law  does  not  ex- 
pect or  require  such  extreme  care.  Or  iinary  care  is  all  that 
is  required;  and  ordinary  care  is  that  degree  of  care  which 
people  of  ordinarily  prudent  habits — -"people  in  general  "  — . 
could  be  reasonably  expected  to  exercise  under  the  circum- 
stances of  a  given  case;  and  considering  all  the  evidence  and 
circumstances  in  the  case  at  bar,  and  particularly  the  fact 
that  the  deceased  had  a  right  to  rely  upon  the  usual  and 
required  signal  of  bell-ringing  when  a  car  is  approaching  a 
crossing,  we  cannot  say  that  the  jury  abused  its  power  in  hold- 
ing that  the  deceased  was  not  guilty  of  contributory  negli- 
gence. The  judgment  of  the  learned  judge  of  the  court  below, 
who  heard  all  the  evidence  and  refused  a  new  trial,  is  also 
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entitled  to  great  consideration.  It  is,  no  doubt,  wliat  is  some- 
times called  a  "close  case";  but,  in  our  opinion,  there  is  no 
such  absence  of  substantial  evidence  to  support  the  verdict  as 
would  warrant  us  in  setting  it  aside. 

There  is  notiiing  in  the  point  that  the  gripman  could  not 
have  rung  the  bell,  because  his  hands  were  necessarily  other- 
wise engaged.  If  it  was  not  convenient  for  him  to  have  per- 
formed that  duty,  the  conductor  should  have  done  it;  and  it 
was  no  excuse  that  the  conductor  was  temporarily  absent  from 
his  post.  Neither  is  there  anything  in  the  point  that  the  or- 
dinance requires,  in  terms,  that  the  persons  immediately  in 
charge  of  the  car,  and  not  the  company,  shall  give  the  warning. 

The  judgment  and  order  appealed  from  are  affirmed. 

Fitzgerald,  J.,  and  De  Haven,  J.,  concurred. 
Hearing  in  bank  denied. 

Strkbt  Railways.  —  A  Child  Rpsnino  in  Front  of  a  Cable  Car  caw. 
HOT  Rbcoveb  if  the  gripiTian  operating  the  car  was  free  from  negligence: 
WinUrt  V.  Kama$  CUy  etc.  R'y  Co.,  99  Mo.  509;  17  Am.  St.  Rep.  591,  and 
note;  Hestonvilk  etc  R'y  Co.  v.  Connell,  83  Pa.  St.  520;  32  Am.  Rep.  472, 
and  note.  A  person  about  to  cross  a  street-railway  track  mast  look  and 
listen  to  avoid  w:\lking  directly  in  front  of  a  moving  car,  and  if  he  fails  to 
do  80  he  is  guilty  of  contributory  uegliu^eucj  and  cannot  recover  for  injuries 
received  by  being  struck  by  the  car:  Carson  v.  Federal  Street  etc,  R'y  Co., 
147  Pa.  St.  219;  30  Am.  St.  Rep.  727,  and  note;  Hinkle  v.  Riclimond  etc 
B.  R.  Co.,  109  N.  0.  472;  26  Am.  St.  Rep.  581. 

Strket  Railways  —  Duty  of  Person  in  Charge  of  Car  at  Crossings. 
A  person  in  charge  of  a  street  car  approaching  a  crossing  must  keep  a  vigi- 
lant watch  for  all  persons  approaching  the  track,  and  stop  the  car  at  tha 
first  appearance  of  danger:  Hays  v.  Oranitei-ille  etc.  R'y  Co.,  70  Tex.  602;  8 
Am.  St.  Rep.  624;  Winters  v.  Kansas  City  etc.  R'y  Co.,  99  Mo.  509;  17  Am. 
St.  Rep.  591,  and  note.  See  also  Anderson  v.  Minneapolis  etc  R'y  Co.,  42 
Minn.  490;  18  Am.  St.  Rep.  525,  and  note. 

RATLWAY.S  —  DtJTY   tO    OBSERVE   STATUTORY  REQUIREMENTS. — A  railway 

company  running  trains  over  a  track  laid  in  the  streets  of  a  city,  must  ob- 
•erve  the  precautions  to  prevent  accidents  required  by  statute:  Railway  Co. 
▼.  Wilson,  90  Tenn.  271;  25  Am.  St.  Rep.  693;  Katzenberger  v.  Lawo,  90 
Tenn.  235;  25  Am.  St.  Rep.  681,  and  note  on  tha  violation  of  an  ordinance 
M  evidence  of  negligence. 

Neoliqbncs — Ordinary  Care,  what  is. — Ordinary  care  meani  thak 
degree  of  care  which  an  ordinarily  careful  person  would  exercise  under  like 
oircumstances:  Winters  v.  Kansas  City  etc.  R'y  Co.,  99  Mo.  509;  17  Am.  St. 
Eep.  591;  Teiherow  v.  St.  Joseph  etc.  Ry  Co.,  98  Mo.  74;  14  Am.  St.  Rep. 
•17,  and  note;  Dreher  v.  Fitrhhurg,  22  Wis.  675;  99  Am.  Dec.  91,  and  note; 
Ohm  t.  OMo  etc  E.  B.  Co.,  36  W,  Va.  165;  32  Am.  St  Rep.  842;  and  note. 
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KiLBT    V.    MaRTINELLL 
[97  California,  676.] 

Trusts,  OossTRircnvs. — If  land  is  purchased  in  the  name  of  one  perso* 
bnt  the  cousideration  is  paid  by  aauther,  snch  land,  though  conveyed  to 
the  former,  will  be  held  by  hi  in  in  trust  for  the  latter. 

A  Judgment  or  Execution  Lien  Aitaches  only  to  thk  Bkal  Instead 
OF  THE  Apparent  interest  of  the  debtor,  and  a  sale  thereunder  trana- 
fers  no  interest  beyond  that  in  fact  held  by  the  debtor,  unless  the  pur- 
chaser buys  in  good  faith  and  without  aay  notice  actual  or  cou8tructiT» 
of  some  defect  in  the  debtor's  title. 

Execution  Sales.  —  A  Judgment  Creditor  who  Purchases  at  a  Sals 
Under  his  Judgment  and  does  not  pay  the  purchase  price  otherwise 
than  by  a  credit  upon  such  judgment,  is  regarded  as  a  purchaser  in 
good  faith  and  for  value,  and  protected  against  all  equities  and  defects 
iu  the  title  of  which  he  has  had  no  notice,  actual  or  constructive. 

Jury  Trial  in  Suit  at  Equity.  —  The  refusal  to  give  instructions  to  the 
jury  in  an  equity  case  is  not  a  cause  of  reversal  if  the  court  itself  finds 
upon  all  the  issues. 

Eugene  Aram  and  Craig  and  HawkinSf  for  the  appellant. 
F.  E.  Bakery  for  the  respondents. 

Searls,  C.  This  action  is  brought  to  obtain  a  judgment 
decreeing  Ellen  L.  Riley,  the  appellant,  to  be  the  owner  of 
certain  premises  situate  in  Woodland,  Yolo  County;  that  a 
sheriff's  sale  thereof  to  defendant,  F.  Martinelli,  be  declared 
null  and  void,  etc. 

J.  T.  Riley,  one  of  the  defendants,  and  Ellen  L.  Riley,  the 
plaintiff,  were  at  the  several  dates  herein  mentioned  husband 
and  wife. 

About  January,  1880,  plaintiff  and  her  husband  negotiated 
for  the  purchase  of  the  premises  in  question,  which  negotia- 
tions culminated  in  the  purchase  and  paying  for  the  same  by 
the  plaintiff,  who  took  a  deed  of  conveyance  therefor  in  the 
name  of  her  husband,  which  deed  was  duly  recorded  in  the 
office  of  the  county  recorder  of  the  county  of  Yolo. 

The  purchase  price  of  the  land  was  $375,  and  was  paid  by 
the  plaintiff  from  her  separate  property.  She  also,  according 
to  her  testimony,  built  a  dwelling  house  upon  the  land,  at  an 
expense  of  one  thousand  dollars,  which  was  also  paid  for  by 
her  out  of  her  separate  property. 

Plaintiff  and  her  husband,  J.  T.  Riley,  occupied  the  prem- 
ises as  a  family  residence  up  to  the  time  of  the  levy  of  the 
execution  hereinafter  mentioned,  and  subsequent  thereto, 
which  was  known  to  the  defendant  Martinelli,  but  there  was 

nothinf;  in  the  manner  or  method  of  the  residence  or  occupy- 
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tion  or  use  of  the  property  which  imparted  or  tended  to  im- 
part uotice  to  any  person  that  plaintifif  had  or  claimed  to 
have  any  separate  property,  interest,  or  estate  in  or  to  Baid 
premiset. 

There  was  a  private  understanding  between  plaintiff  and 
her  husband,  before  the  conveyance,  that  the  title  to  the 
premises  should  be  conveyed  to  the  latter,  and  that  there- 
after, when  plaintiff  desired  him  to  do  so,  he  would  convey 
to  her.  Plaintiff  often  requested  her  said  husband  to  make 
such  conveyance,  but  he  failed  and  neglected  so  to  do. 
Plaintiff  stated  to  her  friends  that  she  claimed  said  premises 
as  lier  property,  but  such  claim  was  not  openly  proclaimed, 
was  not  known  by  the  defendant  Martinelli,  or  by  the  public 
generally. 

Defendant  Martinelli  held  a  mortgage  against  property  of 
the  husband,  J.  T.  Riley,  other  than  the  premises  in  question, 
which  he  foreclosed,  and  under  which  he  sold,  and  there  be- 
ing a  deficiency,  judgment  was  docketed  in  his  favor  and 
against  J.  T.  Riley,  upon  which  judgment  execution  issued 
to  the  sheriff,  who  levied  upon  the  premises  in  question  in 
this  action,  and  in  due  time,  and  after  proper  notice,  sold  the 
same  as  by  law  required,  said  Martinelli,  the  judgment  cred- 
itor, becoming  the  purchaser  for  $1,265.73,  the  amount  of  his 
judgment  and  costs. 

A  certificate  of  sale  was  issued  to  him  as  purchaser,  and  a 
duplicate  thereof  recorded  in  the  office  of  the  county  recorder 
of  the  county  of  Yolo.  The  time  for  redemption  expired  July 
10,  1891,  and  no  redemption  was  made  or  had. 

Before  purchasing  the  property,  Martinelli  examined  the 
records  of  the  county,  and  found  it  stood  in  the  name  of  the 
liusband,  J.  T.  Riley,  and  that  there  was  a  mortgage  thereon 
executed  by  the  latter. 

The  findings  show  that  Martinelli,  up  to  the  time  of  his 
purchase,  had  no  notice  of  any  equitable  claim  of  plaintiff  in 
or  to  the  premises.  Martinelli  received  a  sheriff's  deed  of 
the  premises  after  the  filing  of  the  original  complaint  herein, 
but  before  the  amended  complaint  was  filed,  viz.,  August  6, 
1891. 

As  between  the  plaintiff,  who  is  appellant  here,  and  her 
husband,  there  is  no  question  but  that  the  latter  held  the 
legal  title  to  the  premises  in  trust  for  the  former. 

The  doctrine  is  well  established  that  where  land  is  pur- 
chased in  the  name  of  one  person,  and  the  consideration  if 
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paid  by  another,  the  land  will  be  held  by  the  grantee  in  trust 
for  the  person  furnishing  the  consideiation:  Bayles  v.  Baxter^ 
22  Cal.  575;  Hidden  v.  Jordan,  21  Cal.  92;  Millard  v.  Hatha- 
way, 27  Cal.  119;  Currey  v.  Allen,  34  Cal.  254. 

The  doctrine  is  well  established,  also,  that  the  lien  of  a 
judgment  and  execution  attaches  to  the  real,  instead  of  the 
apparent,  interest  of  the  judgment  debtor  in  and  to  his  prop- 
erty, and  that  under  ordinary  circumstances  a  sale  made 
under  such  lien  transfers  no  interest  beyond  that  in  fact  held 
by  the  defendant  when  tlie  lien  attached,  or  acquired  by  him 
subsequently  thereto,  and  before  the  sale:  Freeman  on  Exe- 
cutions, sec.  335;  Freeman  on  Judgments,  sees.  35G,  357; 
Frink  v.  Roe,  70  Cal.  296. 

"The  purchaser  at  an  execution  sale  takes  his  title  subject 
to  sucli  liens,  easements,  and  equities  as  it  was  subject  to  ia 
the  hiinds  of  the  defendant  in  execution,  unless  he  can  show 
that  he  is  a  purchaser  in  good  faith,  and  without  any  notice, 
actual  or  constructive,  of  the  existence  of  such  lien,  easement, 
or  equity";  Freeman  on  Executions,  sec.  336. 

This  doctrine  does  not,  however,  reach  the  point  under  con- 
eideration  in  this  case.  We  may  concede  that  the  rule  enun- 
ciated above  applies  to  a  third  party  purchasing  at  a  sale 
under  execution,  and  the  question  still  remains:  Does  the 
judgment  creditor,  who  purchases  at  his  own  sale,  and  pays 
no  money,  but  credits  the  amount  of  his  bid  on  his  judgment, 
stand  in  the  same  position  as  a  third  party,  who  has  purchased 
at  a  like  sale,  and  paid  a  money  consideration? 

In  other  words,  is  the  judgment  creditor  who  bids  at  his 
own  sale,  and  as  the  effect  thereof  satisfies  his  judgment  in 
whole  or  in  part,  a  purchaser  for  value  in  that  sense  which 
entitles  him  to  protection?  The  authorities  are  by  no  means 
uniform  on  the  question. 

In  Iowa,  in  Gower  v.  Doheney,  33  Iowa,  36,  a  case  in  which 
the  judgment  debtor  held  lands  under  an  implied  trust,  in 
pursuance  of  which,  subsequent  to  the  judgment,  he  conveyed 
to  the  cestui  que  trust,  the  latter  failed  to  record  his  deed,  and 
the  lands  were  purchased  by  the  judgment  creditor  at  execu- 
tion sale,  without  notice  of  the  deed  or  of  the  equitable  estate, 
and  it  was  held  that  the  execution  creditor  took  his  title  freed 
from  the  equity. 

The  decision  was  based  upon  the  equitable  theory  that  where 
one  of  two  innocent  parties  must  suffer,  the  loss  should  fall 
upon  that  party  who  has  been  guilty  of  the  first  negligence. 
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Other  cases  in  Iowa  hold  that  when  a  creditor  merges  his 
judginent  into  a  title,  without  notice,  actual  or  constructive, 
of  private  equities,  he  beconios  a  purchaser,  and. is  entitled 
to  protection  equally  with  any  subsequent  fcona^Je  purchaser. 

In  Indiana  the  court  held  both  ways  on  the  question:  See 
Vitito  V.  Hamilton,  86  Ind.  137,  and  Caraahan  v.  Yerkes,  87 
Ind.  62. 

In  the  latter  case  it  was  held  that  "  an  execution  creditor 
who  bids  off  property  at  a  sale  upon  his  own  execution,  and 
applies  the  bid  to  tiie  payment  of  his  own  judgment,  is  not 
regarded  as  a  bona  fide  or  innocent  purchaser." 

It  is  suflicient  to  say  that  a  large  number  of  cases  to  like 
effect  are  to  be  found,  and  holding,  with  more  or  less  uni- 
formity, tliat  a  plaintiff  purchasing  at  a  sale  under  his  own 
writ  takes  subject  to  all  equities  against  the  defendant  in 
execution,  whether  he  has  notice  of  them  or  not.  This  view 
is  founded  upon  the  theory  that  to  constitute  a  person  a  bona 
fide  purchaser  within  the  meaning  of  the  law,  he  must,  upon 
the  faith  of  the  purchase  of  the  pro[)erty,  have  advanced  for 
it  a  valuable  consideration,  and  that  a  creditor,  antecedent  to 
his  purchase,  who  pays  for  the  purchase  by  a  credit  on  his 
own  demand,  has  parted  with  no  consideration  on  the  faith 
of  the  purchase,  and  is  not  such  a  bona  fide  purchaser  as  is 
entitled  to  protection  against  equities  of  which  he  has  no 
notice. 

It  is  believed,  however,  that  the  current  of  modern  authority 
tends  to  the  doctrine  that  a  judgment  creditor  purchasing  at 
his  own  sale  equally  with  a  third  party  making  a  purchase 
under  the  execution,  is  protected  against  latent  equities  of 
which  he  had  no  notice;  and  we  can  see  no  good  reason  for 
the  distinction  to  which  we  have  alluded. 

If  A  advances  money  to  B,  which  is  not  paid,  and  he  ob- 
tains judgment,  issues  execution,  levies  upon  the  property  of 
B,  attends  the  sale,  and  being  the  highest  bidder,  purchases 
the  property,  it  is  difficult  to  see  why  he  is  in  a  different  posi- 
tion from  any  other  purchaser.  In  such  a  case  the  law  seizes 
the  property  and  sells  it  to  the  highest  bidder,  and  the  judg- 
ment creditor  takes  it,  not  in  his  capacity  as  creditor,  but  as 
purchaser.  The  law  of  this  state,  with  a  view,  no  doubt,  of 
benefiting  the  debtor  by  causing  his  property  to  bring  the 
best  attainable  price,  permits  and  encourages  the  creditor, 
alike  with  others,  to  purchase  at  sales  under  execution,  and 
having  done  so,  the  fact  that  he  advanced  the  purchase  price 
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ast  month  or  last  year  should  not  militate  against  bis  righta 
or  alter  his  status  in  the  eye  of  the  law. 

It  has  repeatedly  been  held  in  this  court  that  a  conveyance 
in  consideration  of  the  cancellation  of  a  pre-existing  indebted- 
ness is  a  conveyance  for  a  valuable  consideration  within  the 
meaning  of  section  1214  of  onr  Civil  Code:  Foorman  v.  Wal' 
lace,  75  Gal.  552;  Gassen  v.  Hendrick,  74  Gal.  444;  Schluter  y. 
Harvey,  65  Gal.  158;  Frey  v.  Clifford,  44  Gal.  335. 

In  this  state,  we  think  the  question  has  been  settled  in  coa- 
Bonance  with  this  view. 

In  Hunter  v.  Watson,  12  Gal.  377  (Baldwin,  J.,  delivering 
the  opinion  of  the  court.  Field,  J.,  concurring),  it  was  said: 
"But  a  judgment  creditor  purchasing  at  his  own  sale,  with- 
out notice,  is  a  bona  fide  purchaser  within  the  act.  The  cases 
are  not  agreed  upon  this  subject,  but  the  weight  of  authority 
and  the  reason  of  the  rule  are  as  we  iiave  stated  it." 

The  act  referred  to  in  the  foregoing  quotation  was  the  re- 
cordation act  of  1850. 

Section  1107  of  our  Civil  Code  is  as  follows:  "Every  grant 
of  an  estate  in  real  property  is  conclusive  against  the  grantor, 
also  against  everyone  subsequently  claiming  under  him,  ex- 
cept a  purchaser  or  encumbrancer  who,  in  good  faith  and  for 
a  valuable  consideration,  acquires  a  title  or  lien  by  an  insiru- 
nient  that  is  first  duly  recorded."  In  Fonrman  v.  Wallace,  75 
Cal.  552,  it  was  held  that  a  sheriff's  certificate  of  sale  of  real 
property  "is  the  evidence  of  the  equitable  interest  which  the 
puicliaser  has  in  the  land,  and  is  an  instrument  whereby  an 
interest  or  title  is  created  within  the  meaning  of  section  1107 
of  the  Civil  Code  ";  and  cites  in  favor  of  the  proposition  Page 
V.  lingers,  31  Cal.  301. 

Foorman  v.  Wallace,  75  Cal.  552,  held,  also,  that  the  filing 
and  recording  of  the  certificate  of  sale  imparted  constructive 
notice  to  all  the  world,  and  that  the  right  acquired  thereunder 
was  prior  and  paramount  to  the  title  of  a  prior  unrecorded 
deed,  of  which  the  holder  of  the  sherifTs  certificate  had  no 
notice  at  the  date  of  recordation. 

The  plaintiff  here  cannot  be  said  to  be  in  a  better  position 
than  she  would  have  been  had  she  held  an  unrecorded  con- 
veyance of  the  property.  It  was  in  her  power  for  many  years 
to  have  enforced  her  equitable  right  to  the  property;  but  hav- 
ing failed  to  do  so  until  a  sale  thereof,  and  recording  of  the 
evidence  of  such  sale  under  an  execution  against  her  husband, 
who  was  the  ostensible  owner  thereof,  and  in  whose  name  the 
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title  was  recorded,  she  comes  too  late  to  ask  for  relief  against 
one  clothed  with  the  legal  title  and  an  equal  equity. 

There  is  nothing  in  the  views  herein  expressed  in  conflict 
with  either  of  the  decisions  in  Breeze  v.  BtooJcs,  71  Cal.  169. 
In  that  case  Patrick  Brooks  was  the  equitable  owner  of  land^ 
the  legal  title  to  which  stood  in  the  name  of  John  Brooks. 
The  latter  obtained  credit  from  the  plaintiffs  in  the  cause, 
who  believed  him  to  be  the  owner.  John  Brooks  conveyed 
the  legal  title  to  Patrick,  the  owner  of  the  equity,  who  caused 
his  deed  to  be  recorded.  Subsequently,  the  plaintiffs  brought 
suit  against  John,  on  their  demand,  obtained  judgment,  sold 
the  land  under  execution,  became  the  purchasers,  and  in  due 
time  obtained  a  sherifTs  deed,  under  which  they  sought  to 
subject  the  land  to  their  claim. 

There  they  sought  to  show  that  Palnck  Brooks  was  estopped 
by  iiis  acts  in  the  premises  from  asserting  title. 

Here  the  estoppel  comes  from  the  effect  of  our  recording 
act,  which  establishes  what  the  court  has  held  to  be  a  salu- 
tary and  binding  rule. 

At  the  trinl  the  court  submitted  to  a  jury  the  following  sin- 
gle issue  and  question,  against  plaintiff's  objection  and  excep- 
tion, to  wit:  "Did  Martinelli,  on  January  10,  1891,  hav» 
notice  that  the  property  belonged  to  Mrs.  Riley?  " 

To  which  the  jury  answered  "  No." 

Counsel  for  plaintiff  asked  the  court  to  submit  to  the  jury 
the  questions,  in  substance:  1.  Whether,  at  the  date  of  his 
purchase,  Martinelli  had  actual  notice  that  the  plaintiff 
plaiined  the  property,  etc.,  which  was  substantially  submitted. 
2.  Whether,  at  the  said  date,  he  had  constructive  notice  of 
such  fact,  which  was  refused  by  the  court. 

Counsel  then  asked  certain  instructions  in  reference  to  ac- 
tual and  constructive  notice,  substantially  as  defined  in  sec- 
tions 18  and  19  of  the  Civil  Code,  which  were  refused  by  the 
court,  and  the  refusal  excepted  to.  We  think  the  court,  on 
its  own  motion,  instructed  the  jury  as  to  the  question  submit- 
ted as  far  as  was  necessary. 

It  was  an  equity  case,  and  the  court  adopted  the  answer  of 
the  jury,  it  is  true,  in  its  findings  of  fact,  but  it  proceeded  at 
length  to  find  upon  all  the  issues  in  the  case.  This  being  so, 
the  refusal  to  give  instructions  is  not  cause  for  a  reversal  of 
the  case:  Hewlett  v.  Pilcher,  85  Cal.  542,  The  evidence  was 
sufficient  to  warrant  the  findings. 

There  was  no  error  in  striking  out  the  testimony  of  the  wit- 
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ness  Balzari  aa  to  declarations  made  to  him  by  the  plaintiff 
in  reference  to  her  ownership  of  the  property,  because  it  wub 
not  proposed  to  bring  knowledge  of  such  declarations  home  to 
defendant  Martinelli. 

Again,  the  finding  of  the  court  as  to  plaintiflf's  ownership  of 
the  property  cured  the  error,  if  any  there  was. 

Upon  a  review  of  the  whole  record,  it  is  believed  the  oanse 
was  fairly  tried  and  properly  decided,  and  that  the  order 
overruling  the  motion  for  a  new  trial  and  the  judgment  should 
be  affirmed,  and  we  so  advise. 

Belcher,  C,  and  Vanclief,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment and  order  appealed  from  are  affirmed. 
Garoutte,  J,,  Harrison,  J.,  Paterson,  J, 


Trusts  — REsiTLTir^o,  When  Arise. — If  real  property  is  pnrchased  and 
•  conveyanco  is  taken  ia  the  name  of  one  party,  while  the  purchase  money 
is  paid  by  another,  a  resulting  trust  arises  from  the  transaction  in  favor  of 
the  person  tiius  paying  the  purchase  money:  Champlin  v.  Champlin,  136  111. 
309;  29  Am.  St.  Rep.  323,  and  note  with  cases  coUocted;  Watson  v.  Murray, 
64  Ark.  499;  Puckctt  v.  Benjamin,  21  Or.  370;  McDecitt  v,  Frantz,  85  Va. 
922;  Whi/landv.  La  Roque,  105  N.  C.  301;  Burns  v.  Boss,  71  Tex.  516;  Brother- 
ton  V.  Weatherby,  73  Tex.  471.  See  also  extended  note  to  NeiU  T.  Keeae,  51 
Am.  Dec.  751. 

Trial  by  Jury  in  Ca3E.s  in  Equity:  See  Saint  v.  Ouerrerio,  17  CoL 
44S;  31  Am.  St.  Rep.  320,  and  note;  and  Lynch  v.  Metropolitan  etc  R'y  Co., 
129  N.  Y.  274;  26  Am.  St.  Rep.  523,  and  note. 

Judgments  —  Lien  of  — To  what  Interest  Attaches. — A  judgment 
ia  a  lien  upon  the  actual  and  not  the  apparent  interest  of  the  defendant: 
Burke  v.  Johnson,  37  Kan.  337;  1  Am.  St.  Rep.  352,  and  note.  An  execo- 
tion  sale  of  property  under  a  writ  against  one  who  is  not  its  owner,  though 
it  is  levied  on  while  in  his  possession,  cannot  divest  the  title  of  the  true 
owner:  Heherling  v.  Jaggar,  47  Minn.  70;  28  Am.  St.  Rep.  331,  and  note. 
See  extended  note  to  Filky  v.  Duncan,  93  Am.  Deo.  346,  for  a  full  discussion 
of  this  subject. 

Judgment  Crbditob  Purchasinq  at  his  Own  Sals  —  Whether  a 
Bona  Fide  Purchaser.  —  For  a  discussion  of  the  subject  Me  Boo$  r.  Mor- 
gan,  130  lad.  305;  30  Am.  St.  Rep.  237,  and  note. 
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More  v.  Bennett. 

[140  Illinois,  69.J 

Trade,  Rmtraint  op. — All  Combinations,  whether  of  eapitalTsta  or  tt 
workmen,  for  the  purpose  of  influencing  trade  in  their  special  favor  by 
raising  or  reducing  prices  are  so  far  illegal  that  agreemeata  to  oombina 
cannot  be  enforced  by  the  courts. 

Tbade,  Restraint  oy.  —  An  Aqueembnt  Between  Members  o»  ax  Asso- 
ciation OF  Stenooraphers  to  bo  bound  by  a  schedule  of  prices  to  b« 
fixed  by  the  association,  and  not  to  compete  with  each  other  by  taking 
or  offering  to  take  a  less  price,  is  contrary  to  publio  policy  and  noaen. 
forceable. 

Assumpsit  by  plaintiGFs  against  defendants  to  recover  dam- 
ages for  a  breach  of  the  rules  and  by-laws  of  the  Chicago 
Stenographers'  Association,  of  which  all  the  parties  were  mem- 
bers. The  complaint  disclosed  the  fact  that  the  association 
had  been  formed  to  promote  the  interests  of  stenographers  and 
to  establish  and  maintain  uniform  rates  for  the  work,  that  a 
echedule  had  been  adopted,  and  that  the  defendants,  contrary 
to  the  rules  of  the  association,  had  cut  rates  as  against  the 
other  members  thereof,  whereby  the  plaintiffs  had  been  dam- 
aged in  various  respects  set  out  in  the  complaint.  A  demurrer 
interposed  by  the  defendants  was  sustained  and  the  plaintiffi 
appealed. 

Matz  and  Fisher,  for  the  appellants. 

/.  L.  Bennetty  for  the  appellees. 

Bailey,  J.  The  question  is  raised  by  counsel  and  discussed 
at  some  length,  whether  membership  in  the  Chicago  Law  Sten- 
ographic Association  established  a  contractual  relation  between 
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the  pliiintiffa  and  defendants  which  gives  to  the  plaintiffs  a 
right  of  action  against  the  defendants,  for  a  violation  of  any  of 
the  rules  of  said  association,  as  for  a  breach  of  contract;  and, 
also,  whether  the  only  remedy  for  a  violation  of  said  rules  is  not 
that  provided  by  the  by-laws  of  the  association,  viz.,  a  fine,  to 
be  imposed  upon  the  offender,  after  a  trial  and  conviction  be- 
fore an  arbitration  committee,  duly  appointed  for  that  pur- 
pose. But  as  we  view  the  case,  it  will  be  unnecessary  for  us 
to  consider  these  questions,  since,  admitting  that  the  consti- 
tution and  by-laws  of  the  association  were  in  the  nature  of  a 
contract  as  between  the  members,  inter  se,  we  are  of  the  opin- 
ion that  the  contract  thus  establislied  is  so  far  obnoxious  to 
well  settled  rules  of  public  policy  as  to  render  it  improper  for 
the  courts  to  lend  their  aid  to  its  enforcement. 

Whatever  may  be  the  professed  objects  of  the  association,  it 
clearly  appears,  both  from  its  constitution  and  by-laws,  and 
from  the  averments  of  the  declaration,  that  one  of  its  objects, 
if  not  its  leading  object,  is  to  control  the  prices  to  be  charged 
by  its  members  for  stenographic  work,  by  restraining  all  com- 
petition between  them.  Power  is  given  to  the  as.sociation  to 
fix  a  schedule  of  prices  which  shall  be  binding  upon  all  its 
members,  and  not  only  do  the  members,  by  assenting  to  the 
constitution  and  by-laws,  agree  to  be  bound  by  the  schedule 
thus  fixed,  but  their  competition  with  each  other,  either  by 
taking  or  offering  to  take  a  less  price,  is  punishable  by  the 
imposition  of  fines,  as  well  as  by  such  other  disciplinary  meas- 
ures as  associations  of  this  character  may  adopt  for  the  en- 
forcement of  their  rules. 

The  rule  of  public  policy  here  involved  is  closely  analogous 
to  that  which  declares  illegal  and  void  contracts  in  general 
restraint  of  trade,  if  it  is  not  indeed  a  subordinate  application 
of  the  same  rule.  As  said  by  Mr.  Tiedeman:  "Following  the 
reason  of  the  rule  which  prohibits  contracts  in  restraint  of 
trade,  we  find  that  it  is  made  to  prohibit  all  contracts  which 
in  any  way  restrain  the  freedom  of  trade  or  diminish  compe- 
tition, or  regulate  the  prices  of  commodities  or  services.  All 
combinations  of  capitalists  or  of  workmen  for  the  purpose  of 
influencing  trade  in  their  especial  favor,  by  raising  or  reduc- 
ing prices,  are  so  far  illegal,  that  agreements  to  combine  can- 
not be  enforced  by  the  courts":  Tiedeman  on  Commercial 
Paper,  sec,  190. 

Many  cases  may  be  found  in  which  the  doctrine  here  stated 
has  been  laid  down  and  enforced.     Thus  in  Stanton  v.  Aliens 
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5  Denio,  434,  49  Am.  Dec.  282,  where  an  association  among 
the  whole  or  a  hirge  part  of  the  proprietors  of  boats  on  the  Erie 
and  Oswego  canals  was  formed  under  an  agreement  to  regu- 
late the  price  of  freight  and  passage  by  a  uniform  scale  to  be 
fixed  by  a  committee  chosen  by  themselves,  and  to  divide  the 
profits  of  their  business  according  to  the  number  of  boats  em- 
ployed b}'  each,  with  provisions  prohibiting  the  members  from 
eng.iging  in  similar  business  out  of  the  association,  it  was  held 
tliat,  as  the  tendency  of  sucii  agreement  was  to  increase  prices 
and  to  prevent  wholesome  competition,  as  well  as  diminish 
the  public  revenue,  it  was  against  public  policy  and  void  by 
the  princii)le8  of  the  common  law. 

In  Hooker  v.  Vandewaiery  4  Denio,  349,  47  Am.  Dec.  258,  the 
proprietors  of  five  several  lines  of  boats  engaged  in  the  busi- 
ness of  transporting  persons  and  freignt  on  the  Erie  and  Oswego 
canals,  entered  into  an  agreement  in  which,  "  for  the  purpose 
of  establishing  and  maintaining  fair  and  uniform  rates  of 
freight,  and  equalizing  the  business  among  themselves,  and 
to  avoid  all  unnecessary  expense  in  doing  the  same,"  they 
agreed  to  run  for  tlie  residue  of  the  season  of  navigation  at 
certain  rates  of  freight  and  passage  then  fixed  upon,  but  which 
should  be  changed  whenever  the  parties  should  deem  expedi- 
ent, and  to  divide  the  net  earnings  among  themselves  accord- 
ing to  certain  fixed  proportions,  and  it  was  held,  in  a  suit  on 
the  agreement  against  a  party  who  failed  to  make  payment 
according  to  its  terms,  that  the  agreement  was  a  conspiracy 
to  commit  an  act  injurious  to  trade,  and  was  illegal  and  void. 

In  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  St. 
173,  8  Am.  Rep.  159,  five  coal  companies  in  Pennsylvania  en- 
tered into  an  agreement  in  New  York  to  divide  two  coal  re- 
gions of  which  they  had  control;  to  appoint  a  committee  to 
take  charge  of  their  interests,  and  decide  all  questions,  and 
appoint  a  general  agent  at  a  certain  point  in  the  state  of  New 
York,  the  coal  mined  to  be  delivered  through  him,  each  com- 
pany to  deliver  its  proportion  at  its  own  cost  at  the  different 
markets  at  such  time  and  to  such  persons  as  the  committee 
should  direct,  thecommittee  to  adjust  all  prices,  rates  of  freight, 
etc.,  and  settlements  to  be  made  between  the  several  companies 
monthly,  and  it  was  held  in  a  suit  brought  by  one  of  said  com- 
panies against  another,  to  enforce  a  liability  arising  under  said 
contract,  that  the  contract  was  in  violation  of  a  statute  of  New 
York  making  it  a  misdemeanor  to  conspire  to  coinmit  any  act 
injurious  to  trade  or  com uk  roe,  and  was  also  against  public 
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policy  and  therefore  illegal  and  void,  the  court  laying  down 
the  rule,  among  other  things,  that  every  association  formed  ta 
raise  or  depress  prices  beyond  what  they  would  be  if  left  with- 
out aid  or  stimulus,  was  criminal. 

In  Craft  v.  McConoughy,  79  111.  346,  22  Am.  Rep.  171,  a  con- 
tract was  entered  into  by  all  the  grain  dealers  in  a  certain 
town,  which,  on  its  face,  indicated  that  they  had  formed  a 
partnership  for  the  purpose  of  dealing  in  grain,  but  the  true 
object  of  wliich  was  to  form  a  secret  combination  which  would 
stifle  all  competition,  and  enable  the  parties,  by  secret  and 
fraudulent  means,  to  control  the  price  of  grain,  costs  of  stor- 
age, and  expense  of  shipment  at  such  town,  and  it  was  held 
on  bill  filed  for  an  accounting  and  distribution  of  profits,  that 
such  contract  was  in  restraint  of  trade  and  consequently  void 
on  grounds  of  public  policy.  In  discussing  the  principles  in- 
volved, this  court  said:  "  While  these  parties  were  in  business 
in  competition  with  each  other,  they  had  the  undoubted  right 
to  establish  their  own  rates  for  grain  stored  and  commissions 
for  shipment  and  sale.  They  could  pay  as  high  or  low  a  price 
for  grain  as  they  saw  proper,  and  as  they  could  make  contracts 
for  with  the  producer.  So  long  as  competition  was  free,  the 
interest  of  the  public  was  safe.  The  laws  of  trade, in  connection 
with  the  rigor  ofiCompetition,  was  all  tiie  guaranty  the  public 
required,  but  the  secret  combination  created  by  the  contract 
destroyed  all  competition  and  created  a  monopoly  against 
which  the  public  interest  had  no  protection." 

The  doctrine  of  the  foregoing  decisions  may,  in  our  opinion^ 
be  fairly  applied  to  the  facts  in  the  present  case.  While  some 
of  the  cases  cited  involve  elements  not  present  here,  the  de- 
termining circumstance  in  all  of  them  seems  to  have  been  a 
combination  or  conspiracy  among  a  number  of  persons  en- 
gaged in  a  particular  business  to  stifle  or  prevent  competition, 
and  thereby  to  enhance  or  diminish  prices  to  a  point  above 
or  below  what  they  would  have  been  if  left  to  the  influence  of 
unrestricted  competition.  All  such  combinations  are  held  to 
be  contrary  to  public  policy,  and  the  courts  therefore  will  re- 
fuse to  lend  their  aid  to  the  enforcement  of  the  contracts  by 
which  such  combinations  are  sought  to  be  effected. 

Counsel  seek  to  distinguish  this  case  from  those  cited  by 
the  circumstance  alleged  in  the  second  count  of  the  declara- 
tion that  but  a  small  portion  of  the  law  stenographers  of 
Chicago  belong  to  said  association.  An  analogy  is  thereby 
sought  to  be  raised  between  the  contract  in  this  case  and  those 
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contracts  in  partial  restraint  of  trade  which  the  law  upholds. 
We  think  the  analogy  thus  sought  to  be  raised  does  not  exist. 
Contracts  in  partial  restraint  of  trade  which  the  law  sustains 
are  those  which  are  entered  into  by  a  vendor  of  a  business 
and  its  good  will,  with  his  vendee,  by  which  the  vendor  agrees 
not  to  engage  in  the  same  business  within  a  limited  territory, 
and  the  restraint  to  be  valid  must  be  no  more  extensive  than 
is  reasonably  necessary  for  the  protection  of  the  vendee  in  the 
enjoyment  of  the  business  purchased;  but  in  the  present 
case  there  is  no  purchase  or  sale  of  any  business,  nor  any 
other  analogous  circumstance  giving  to  one  party  a  just  right 
to  be  protected  against  competition  from  the  other.  All  of 
the  members  of  the  association  are  engaged  in  the  same  busi- 
ness within  the  same  territory,  and  the  object  of  tlie  associa- 
tion is  purely  and  simply  to  silence  and  stifle  all  competition 
as  between  its  members.  No  equitable  reason  for  such  re- 
straint exists,  the  only  reason  put  forward  being  that  under 
the  influence  of  competition  as  it  existed  prior  to  the  organi- 
zation of  the  association,  prices  for  stenographic  work  had 
been  reduced  too  far,  and  the  association  was  organized  for 
the  purpose  of  putting  an  end  to  all  competition,  at  least  as 
between  those  who  could  be  induced  to  become  members. 
True,  the  restraint  is  not  so  far-reaching  as,  it  would  have 
been  if  all  the  stenographers  in  the  city  had  joined  the  asso- 
ciation, but  so  far  as  it  goes  it  is  precisely  of  the  same  char- 
acter, produces  the  same  results,  and  is  subject  to  the  same 
legal  objection. 

It  may  also  be  observed  that  by  the  constitution  of  the 
association  any  reputable  stenographer  regularly  engaged  in 
law  reporting  in  Cook  County  is  eligible  to  membership,  and 
if  all  or  a  major  part  of  the  stenographers  in  said  county  en- 
gaged in  that  business  are  not  already  members,  it  is  because 
the  association  has  not  yet  fully  accomplished  the  purposes 
of  its  organization.  We  can  see  no  legal  difference  between 
the  restraint  upon  competition  which  it  now  exercises  and 
that  which  it  will  exercise  when  it  is  in  a  position  to  dictate 
terms  to  all  who  are  engaged  in  the  business,  and  to  all  who 
may  wish  to  obtain  the  service  of  law  stenographic  reporters. 

We  are  of  the  opinion  that  the  demurrer  to  tlie  declaration 
was  properly  sustained,  and  the  judgment  will  therefore  be 
affirmed. 

Judgment  affirmed. 
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CoNTKACTS  IN  RESTRAINT  OF  Thade:  See  generally  notes  to  Pile  v. 
Thomas,  7  Am.  Dec.  743-746;  Am/ier  v.  Wehher,  92  Am.  Dec.  751-765;  Cal- 
Inhan  v.  JJonnolly,  13  Am.  Rep.  173-176;  Smalley  v.  Oreene,  35  Am.  Rep. 
2o9-272;  Tard)/  v.  Creasj/,  59  Am.  Rep.  08(5-693.  On  page  763  of  the  note 
to  Amjier  v.  Webber,  92  Am.  Dec.  751-705,  several  cases  are  collected,  sus- 
taining the  doctrine  that  contracts  between  producers  or  dealers  for  the 
purpose  of  controlling  the  market  and  enhancing  the  price  of  a  certain  com- 
modity are  invalid.  To  the  same  effect  are  Santa  Clara  tic.  Mill  Co.  t. 
Hayes,  76  Cal.  387;  9  Am.  St.  Rep.  211;  2\xaa  etc.  li'y  Co.  v.  Southern  Pae. 
R'y  Co.,  41  La.  Ann.  970;  17  Am.  St.  Rep.  445;  People  v.  Chicago  Oasetc.  Co., 
130  111.  208;  17  Am.  St.  Rep.  319;  Pacific  Factor  Co.  v.  Adler,  90  Cal.  110; 
25  Am.  St.  Rep.  102;  Texas  Standard  Oil  Co.  v.  Adoue,  83  Tex.  650;  29  Am. 
St.  Rep.  690;  Anderson  v.  Jett,  89  Ky.  375.  "Combinations  to  control  prices 
are  against  public  policy,  and  void,  because  tliey  have  a  mischievous  ten- 
dency, and  are  injurious  to  the  best  interests  of  the  state,  which  require 
that  all  legitimate  business  shall  be  open  to  competition;  that  the  current 
price  of  comuioilities  shall  be  controlled  by  the  law  of  supply  and  demand; 
that  the  laws  of  commerce  shall  flow  in  their  accustomed  channels,  and  not 
be  diverted  by  combinations  to  control  prices  fixed  by  the  arbitrary  decision 
of  interested  parties":  Lorejoy  v.  Mic/iels,  88  Mich.  156.  In  Gloucester  Isin- 
glass  etc.  Co.  v.  Russia  C<'nient  Co.,  154  Mass.  92,  26  Am.  St.  Rep.  214,  the 
general  rule  was  declared  to  be  subject  to  the  qualification  that  agreements 
for  the  avoidance  of  competition  were  not  invalid,  where  the  articles  to  be 
■old  were  not  of  prime  necessity  or  staple  commodities. 
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Bailment  and  Debt,  Di.stinction  bktween.  —  When  an  identical  thing  is 
to  be  restored,  though  in  an  altered  form,  the  contract  is  one  of  bail- 
ment, but  when  the  obligation  is  to  restore  other  things  of  the  like 
kind,  and  equal  in  value,  it  becomes  a  debt. 

Banks  and  Banking.  —  When  there  i.s  an  Ordinary  General  Deposit 
in  the  bank,  there  is  an  implied  undertaking  on  its  part  to  restore,  not 
the  same  funds,  but  an  equivalent  sum  whenever  it  is  demanded. 

Banks  and  Banking  —  Special  Deposit,  what  is  not. — If  one  goes  to  a 
savings  bank  with  money,  stating  that  he  wishes  to  have  it  loaned  on  a 
real  estate  mortgage,  and  the  banker  undertakes  to  so  loan  it  when  an 
opportunity  offers,  but  it  is  turned  over  to  the  cashier  of  the  bank  and 
mingled  with  other  money,  and  a  pass  book  is  issued  showing  the  deposit 
of  the  money  in  the  savings  department  of  the  bank,  this  is  not  a  spe- 
cial deposit,  though  the  banker  was  told  that  the  money  was  to  be  left 
with  him  until  it  could  be  loaned,  and  that  he  should  take  care  of  it 
until  he  could  find  a  place  to  loan  it  on  a  real-estate  mortgage. 

Banks  and  Hanking  —  Depositor  when  a  General  Creditor  Merely. 
When  money  delivered  to  a  bank,  though  for  some  specific  purpose,  as 
for  instance  investment  in  a  mortgage  security,  has  been  mingled  with 
the  funds  of  the  bank,  there  is  no  r-iason  why  the  depositor  should  be 
preferred  above  any  other  creditor.  Though  the  money  was  deposited 
by  a  trustee,  yet  because  it  can  no  longer  be  identified  as  a  distinct 
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fund  and  is  so  mixed  up  with  other  funds  that  it  cannot  be  leparatod, 
the  beneficial  owner  can  no  longer  reach  it. 
Tbusts.  —  Whbrk  a  Trustee  has  Converted  a  Trust  Fitnd  nrro  Monkt, 
AND  HAS  MiNOLED  it  with  hid  other  moneys  so  that  it  cannot  be  separ* 
ated  from  the  latter,  the  beneficial  owner  occupies  the  position  of  • 
general  creditor  of  the  estate,  and  cannot  follow  the  funds  into  the 
hands  of  an  assignee  for  the  benefit  of  creditors. 

E.  L.  Barber  and  Gibbons  and  Kavanagh,  for  the  appellant. 

C.  M.  Hardy,  for  the  appellee. 

Magruder,  C.  J.  Melville  T.  Roberts  conducted  a  banking 
business  in  Chicago.  His  bank  was  called  and  known  as  the 
Thirty-first  Street  Bank.  He  failed,  and  made  an  assignment 
for  tlie  benefit  of  creditors  on  June  27,  1890.  The  assigned 
estate  passed  into  the  control  of  the  county  court  of  Cook 
<!!ounty  under  the  assignment  law  of  this  state. 

Theretofore,  the  sum  of  nineteen  hundred  dollars  came  into 
the  hands  of  Michael  Gerrity,  as  the  executor  of  the  estate  of 
John  O'Brien,  deceased.  On  February  17,  1890,  Gerrity  and 
Ellen  O'Brien,  the  widow  of  the  deceased,  went  together  to 
the  bank  of  Roberts,  and  there  left  the  said  money  in  the 
manner  hereinafter  stated. 

On  March  5,  1891,  said  Ellen  O'Brien  filed  her  petition  in 
the  county  court  in  the  matter  of  the  estate  of  said  Roberts, 
alleging  that  in  February,  1890,  she  left  with  and  intrusted 
to  Roberts  at  his  bank  nineteen  hundred  dollars,  to  be  safely 
kept  by  him  in  trust  for  the  heirs  of  said  John  O'Brien  until 
it  should  be  invested  by  him  in  good  and  sufficient  real  estate 
security,  in  pursuance  of  an  order  of  the  probate  court;  that 
Roberts,  when  he  assigned,  had  already  made  negotiations  to 
loan  the  money,  and  a  mortgage  to  secure  the  same  was  to  be 
executed  on  June  30,  1890;  that  she  did  not  deposit  the  money 
with  him  as  a  banker,  but  left  it  with  him  as  a  broker,  and  as 
her  agent,  in  trust  for  the  specific  purpose  aforesaid;  that  she 
is  not  a  creditor  of  the  insolvent,  and  that  the  money  so  in- 
trusted to  him  forms  no  part  of  the  fund  due  or  to  be  distrib- 
uted to  his  creditors  through  the  orders  of  the  county  court. 
The  petition  prays  that  the  assignee  may  be  directed  to  pay 
her  at  once  the  sum  of  nineteen  hundred  dollars  out  of  the 
money  in  his  hands. 

The  assignee  answered  the  petition,  alleging  that  the  money 
was  deposited  under  the  agreement  that  at  some  future  time 
the  insolvent  might  loan  it  out  upon  real  estate  security,  but 
that,  in  the  meanwhile,  it  was  to  be  deposited  in  the  savings 
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department  of  the  bank  to  draw  interest;  that  the  deposit  was 
made  with  the  insolvent  as  a  banker,  and  was  entered  regu- 
larly upon  the  books  in  the  savings  department  of  the  bank, 
and  was  to  draw  interest  the  same  as  any  other  savings  ac- 
count. The  answer  denies  that  the  money  was  deposited  in 
trust  for  the  specific  purpose  stated,  but  alleges  that  it  was  a 
matter  of  convenience  as  to  when  the  money  was  to  be  loaned, 
and  that  the  insolvent  turned  over  to  his  assignee  less  than 
one  hundred  dollars,  and  that  petitioner  is  a  general  creditor, 
and  has  no  greater  rights  than  any  other  of  the  general  cred- 
itors. 

After  proofs  taken  and  hearing  had,  the  county  court  en- 
tered a  decree  sustaining  the  theory  of  the  petition,  finding 
that  the  money  passed  into  the  hands  of  the  assignee  coupled 
with  and  subject  to  said  trust,  and  remains  under  his  control 
in  trust,  and  that  the  creditors  of  the  insolvent  are  not  enti- 
tled to  any  distributive  share  of  it,  and  ordering  that  the  as- 
signee pay  said  sum  to  the  petitioner's  solicitor.  The  appel- 
late court  has  affirmed  the  decree  of  the  county  court,  and  the 
case  is  brought  here  by  appeal. 

The  facts  shown  by  the  evidence  are  substantially  as  fol- 
lows: When  Gerrity  and  Mrs.  OTBrien  went  to  the  bank  on 
February  17th,  she  had  the  money,  and  delivered  it  into  the 
hands  of  Roberts.  A  conversation  occurred  between  Gerrity 
and  Roberts  in  the  bank  outside  of  the  counter,  behind  which 
was  Mooney,  the  cashier.  Mrs.  O'Brien  did  not  take  part  in 
the  conversation,  and  apparently  did  not  hear  it.  Gerrity 
told  Roberts  that  Mrs.  O'Brien  wanted  him  to  loan  the  money 
out  as  soon  as  he  could  upon  a  good  real  estate  mortgage; 
tliat  she  wanted  to  leave  it  with  him  until  it  could  be  so 
loaned;  that  he  should  take  care  of  it  until  he  could  find  a 
place  to  lend  it.  Gerrity  says  he  told  Roberts  that  she  wanted 
no  interest  while  it  was  in  his  hands,  but  Roberts  does  not 
remember  that  anything  was  said  about  interest.  When  the 
money  was  handed  to  Roberts,  he  made  out  a  deposit  ticket 
in  the  presence  of  Gerrity,  and  handed  the  ticket  and  the 
money  through  tlie  window  to  Mooney,  the  cashier.  The  de- 
posit ticket  or  slip  had  upon  it  the  words:  "  Deposited  for 
account  of  Ellen  O'Brien";  also  the  day  of  the  month,  the 
amount,  the  number  of  the  savings  account,  an  initial  of 
Roberts's  name,  and  an  abbreviation  of  the  word  "savings," 
showing  that  the  account  was  to  go  into  the  savings  depart- 
ment.    Mooney  handed  to  Mrs.  O'Brien,  and  she  accepted,  a 
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pass  book,  upon  the  inside  of  which  was  the  following:  "  Dr. 
Thirty-first  Street  Bank  in  acc't  with  Ellen  O'Brien,  Cr. 
February  17.  To  cash,  M.  $1,900.00."  Upon  the  cover  of 
the  pass  book  was  the  following:  "Thirty-first  Street  Bank, 
Chicago,  Illinois.  In  account  with  Ellen  O'Brien,"  and  a 
notice  as  to  the  mode  of  checking  out  money.  The  cashier 
took  the  money,  and  entered  and  posted  it  in  the  savings 
department  in  accordance  with  the  deposit  slip.  Gerrity 
saw  Roberts  in  May,  and  suggested  buying  building  society 
stock;  but  Roberts  discouraged  this,  and  advised  the  real 
estate  loan,  though  he  had  not  yet  made  such  a  loan.  On 
June  15th  or  IGtli  Gerrity  saw  Roberts  again,  and  he  then  said 
he  tliougiit  he  had  made  a  mortgage  loan,  and  that  the  mort- 
gat^e  was  to  be  executed  upon  the  30th,  but  the  loan  was  not 
effected  before  the  failure  on  the  27th.  There  was  no  evi- 
dence of  any  order  by  the  probate  court  for  the  investment  of 
the  iDoney  in  a  real  estate  mortgage;  but  Gerrity  was  allowed 
to  state  that  the  probate  judge  told  him  to  make  such  an  in- 
vestment. 

Under  the  facts  as  thus  stated,  the  appellee  is  not  entitled 
to  be  paid  in  full  in  preference  to  the  other  creditors,  but 
must  share  with  them  in  the  assigned  estate.  There  was 
here  no  case  of  bailment  or  special  deposit.  When  the  iden- 
tical thing  delivered  is  to  be  restored,  though  in  an  altered 
form,  the  contract  is  one  of  bailment;  but  when  the  obligation 
is  to  return  other  things  of  the  like  kind  and  equal  in  value, 
it  becomes  a  debt:  Lonergan  v.  Stewart,  55  111.  44.  The  par- 
ties did  not  contemplate  that  the  same  identical  money  re- 
ceived by  Roberts  or  his  bank  was  to  be  kept  for  the  appellee, 
and  returned  to  her.  Nor  was  the  money  delivered  to 
Roberts  or  the  bank  as  a  special  deposit.  The  deposit  was  a 
general  one.  In  the  presence  of  appellee  or  her  agent,  Ger- 
rity, the  money  was  handed  over  to  the  cashier  of  the  bank, 
and  she  received  in  return  therefor  a  bank  or  pass  book,  in 
which  the  money  was  credited  to  her  account  and  charged  to 
the  bank.  The  relation  of  creditor  and  debtor  was  thereby 
established  between  herself  and  the  bank.  The  entries  in  a 
bank  or  pass  book  are  evidence  of  indebtedness:  Schalucky  v. 
Field,  124  111.  617;  7  Am.  St.  Rep.  399.  Where  there  is  an 
ordinary  general  deposit  with  a  bank,  there  is  an  implied 
undertaking  on  its  part  to  restore,  not  the  same  funds,  but 
an  equivalent  sum  whenever  it  is  demanded:  Brahvi  v.  Ad- 
kins,  77  111.  263.    Where  such  a  pass  book  as  that  given  to  the 
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appellee  is  held  by  a  depositor,  the  latter  has  the  right  to  check 
against  the  fund  deposited.  Although  it  may  have  been  true 
that  Roberts  was  to  buy  a  bond  and  mortgage  for  the  appellee 
when  an  opportunity  offered  to  do  so,  yet  it  would  have  been 
necessary  for  the  appellee  to  surrender  her  bank  book  when 
the  mortgage  was  turned  over  to  her,  or  to  give  the  bank  her 
check  for  the  amount  of  the  deposit  in  exchange  for  the  mort- 
gage. It  would  not  have  been  prudent  for  the  bank  to  part 
with  the  mortgage  without  taking  up  the  evidence  of  indebt- 
edness against  itself  furnished  by  the  outstanding  bank  book. 
It  is  therefore  clear  that  appellee  controlled  the  deposit  until 
the  mortgage  investment  should  be  obtained. 

When  money  which  is  delivered  to  a  bank,  even  though  it 
be  for  some  specified  purpose,  as,  for  instance,  investment  in 
a  mortgage  security,  has  been  mingled  with  the  funds  of  the 
bank,  as  was  done  here,  there  is  no  reason  why  the  depositor 
should  be  preferred  above  any  other  creditor.  Where  a  trustee 
changes  the  form  of  the  trust  property,  the  right  of  the  ben- 
eficial owner  to  reach  it  and  compel  its  transfer  may  still 
exist  if  the  property  can  be  identified  as  a  distinct  fund,  and 
is  not  so  mixed  up  with  other  moneys  or  property  that  it  can 
no  longer  be  specifically  separated.  "  If  the  trust  property 
has  been  transferred  to  a  bona  fide  purchaser  for  value  without 
notice,  or  has  lost  its  identity,  the  beneficial  owner  must,  and 
under  other  circumstances  he  may,  resort  to  the  personal  lia- 
bility of  the  wrong-doing  trustee  ":  2  Pomeroy's  Equity  Juris- 
prudence, sec.  1058.  Where  a  trustee  has  converted  a  trust 
fund  into  money  and  mingled  it  with  his  other  moneys,  so  that 
it  cannot  be  separated  from  the  latter,  the  beneficial  owner 
occupies  tlie  position  of  a  general  creditor  of  the  estate,  and 
cannot  follow  the  fund  into  the  hands  of  an  assignee  for  the 
benefit  of  creditors:  Illinois  etc.  Sav.  Bank  v.  Smith,  21  Blatchf. 
275,  and  cases  there  cited.  Its  identification  is  a  prerequisite 
to  the  exercise  of  the  right  to  follow  it:  2  Story's  Equity 
Jurisprudence,  sec.  1259.  While  it  may  not  be  necessary  to 
poiiit  to  the  particular  pieces  of  money  or  the  particular  bank 
bills  that  were  deposited  with  the  trustee,  if  the  trust  property 
be  money,  yet  there  must  be  a  preservation  of  the  distinctness 
of  the  trust  fund.  The  means  of  ascertaining  the  identity  of 
the  fund  fails  where  the  money  has  "been  mixed  and  con- 
founded in  a  general  mass  of  property  in  the  bank  of  the  same 
description":  Doyle  v.  Murph-i/,  22  111.  502;  74  Am.  Dec.  165; 

School  TnLsiees  v.  Kirwin,  25  111.  73.     We  have  said  in  the 
Am.  St.  Rep.,  Voi..  XXXI!!.— i.j 
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recent  case  of  Union  Nat.  Bank  r.  Ooetz,  138  HI.  127,  32  Am. 
St.  Rep.  119,  "that  trust  funds  can  only  be  pursued  when 
they  can  be  clearly  distinguished  from  other  property  held 
by  the  trustee  or  by  those  representing  him." 

In  the  present  case  the  proof  shows  that  the  savings  ledger 
of  the  bank  contains  an  entry  of  the  appellee's  account  taken 
from  the  deposit  slip.  The  cashier  testifies:  "  There  was  no 
difference  between  this  deposit  and  any  other  deposit  in  the 
savings  department;  it  came  in  just  the  same  and  was  entered 
just  the  same  as  any  other  savings  account."  It  so  remained 
for  over  four  months,  and  was  paid  out  with  the  other  moneys 
of  the  bank  from  time  to  time,  in  the  regular  course  of  busi- 
ness, upon  the  checks  of  depositors.  It  is  clear  that  it  was 
impossible  when  the  assignment  was  made  to  identify  the 
money  of  the  appellee  as  a  separate  trust  fund,  distinct  from 
the  other  moneys  of  the  bank. 

The  judgment  of  the  appellate  court  and  the  decree  or  order 
of  the  county  court  are  reversed,  and  the  cause  is  remanded 
to  the  latter  court,  with  direction  to  proceed  in  accordance 
with  the  views  here  expressed. 

Judgment  reversed.  

Banes  and  Banking  —  Gbnebal  and  Special  DEPOSira.  — A  depodt  <rf 
money  in  a  bank  is  regarded  as  a  general  deposit,  in  the  absence  of  evidenoe 
to  the  contrary.  It  creates  the  relation  of  debtor  and  creditor,  and  gives 
the  bank  the  right  to  mingle  the  money  with  its  own  funds;  while  a  special 
deposit  creates  the  relation  of  bailor  and  bailee,  leaving  the  right  of  prop* 
erty  in  the  bailor,  and  imposing  on  the  bank  the  duty  of  returning  the  origi- 
nal money  or  thing  received:  Ahton  v.  Stale,  92  Ala.  124.  Bank  and  de- 
positor are  debtor  and  creditor,  where  funds  are  deposited  in  the  bank  to  be 
used  in  the  usual  course  of  business:  Marine  Bank  v.  Chandler,  27  111.  525; 
81  Am.  Dec.  249;  Schmidt  v.  Barker,  17  La.  Ann.  261;  87  Am.  Deo.  527; 
Matter  of  Franklin  Bank,  1  Paige,  249;  19  Am.  Dec.  413;  Lynch  v.  First 
Nat.  Bank,  107  N.  Y.  179;  1  Am.  St.  Rep.  803;  Orissom  v.  Commercial  Nat. 
Bank,  87  Tenn.  350;  10  Am.  St.  Rep.  669;  Shipman  v.  Bank,  126  N.  Y.  318; 
22  Am.  St.  Rep,  821;  Janin  v.  London  etc  Bank,  92  Cal.  14;  27  Am.^St.  Rep. 
82;  and  note  to  National  Bank  of  Newburgh  v.  Smith,  23  Am.  Rep.  50-52. 
The  bank  does  not  assume  to  become  a  fiduciary  as  to  the  money  deposited, 
nor  does  it  agree  to  hold  it  in  trust  for  the  depositor:  Havoes  v.  Blackwell,  107 
N.  C.  196;  22  Am.  St.  Rep.  870.  The  transaction  cannot  be  regarded  as  a 
loan,  unless  the  money  is  left,  not  for  safe-keeping,  but  for  a  fixed  period  at 
interest:  Law's  Estate,  144  Pa.  St.  499.  The  rule  that,  when  deposits  ar« 
received  by  a  bank,  unless  they  are  special  deposits,  they  belong  to  it  as  a  park 
of  the  general  funds,  applies  where  the  deposit  is  of  trust  money,  unless  the 
act  of  depositing  it  is  a  misappropriation  of  the  fund:  O'Connor  v.  MexJianie*' 
Bank,  124  N.  Y.  324  A  certificate  given  by  a  bank  that  an  administrator  had 
"deposited"  in  his  office  a  sum  of  money  payable  to  his  order  or  the  order 
of  his  attorney,  "on  return  of  this  certificate,  twelve  months  after  data, 
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■with  interest,"  evidences  j;>ot  merely  a  deposit,  Imfc  a  loan  or  Investment  of 
the  money:  Baer's  Appeal,  127  Pa.  St.  360;  but  when  the  deposit  is  of  some* 
thing  else  than  money,  this  relation  of  debtor  and  creditor  cannot  arise  from 
the  mere  fact  of  deposit,  as  on  an  implied  contract:  Firsl  Nat.  Bank  v.  Qreenr 
ville  Nat,  Bank,  84  Tex.  40. 

Trustees.  — Right  or  Cestui  Que  Trust  to  Follow  Trust  Propertt, 
as  long  as  it  can  be  identified:  See  Iluckabee  v.  BilUngsley,  16  Ala.  414;  50 
Am.  Dec.  183;  LaHirop  v.  Bamfton,  31  Cal.  17;  89  Am.  Deo,  141;  Farmer^ 
ttc.  Bank  v.  King,  57  Pa.  St.  202;  98  Am.  Dec.  215;  First  Nat.  Bank  T. 
Hummel,  14  Colo.  259;  20  Am.  St.  Rep.  257;  Englar  v.  Offutl,  70  Md.  78;  14 
Am.  St.  Ri'p.  332.  Where  the  property  of  the  beneficiary  has  become  min- 
gled with  that  of  the  trustee,  the  only  rjmedy  of  the  beneficiary,  in  case  of 
the  trustee's  death  or  insolvency,  is  that  of  a  creditor  of  the  estate:  Neely 
V.  Hood,  54  Mich.  134;  52  Am.  Rep.  802;  Roach  v.  Caraffa,  85  Cal.  436,  In 
Oaffncy'a  E'fttte,  146  Pa.  St,  49,  the  evidence  was  that  a  decedent  in  his  life* 
time  made  a  bank  deposit  to  the  credit  of  himself  as  "  trustee  for  P.  M.," 
and  at  the  time  of  his  death  the  deposit  so  stood,  both  upon  his  pass  book, 
and  upon  the  books  of  the  bank.  It  was  heUl  that,  prima  facie,  P.  M.  WM 
entitled  to  the  fuml,  though  the  pass  book  might  not  have  been  delivered  to 
her. 


Ramberq  v.  "Wahlstrom. 

[140  Illinois,  182.] 

CJoTEfTANCT.  —One  tenant  in  common  is  not  permitted,  in  equity,  to  acqnlrs 
an  interest  in  the  property  hostile  to  that  of  the  others,  and  therefor* 
a  purchase  by  oue  tenant  in  coininon  of  an  encumbrance  on  the  joint 
estate,  or  an  outstanding  title  to  it,  is  held,  at  the  election  of  the  other 
tenants  in  common  within  a  reasonable  time,  to  inure  to  the  equal  bene- 
fit of  all  upon  their  contributing  their  proportion  of  the  consideration 
actually  paid. 

Cotenancy.  —  A  Tenant  in  common  of  a  Leasehold  Estatb  mat  Pcrchash 
THE  Entirk  Estate  of  his  landlord,  without  incurring  any  obligation  to 
his  cotenants  to  share  in  the  benefit  of  the  purchase,  because  the  estate 
BO  purchased  is  not  adverse  to  the  leasehold  estate,  and  the  property 
acquired  by  the  purchasing  coteaaut  is  not  inconsistent  with  the  ternu 
of  the  lease. 

Iliram  Barber  and  E.  U.  Fliehmann,  for  the  appellant. 

M.  A.  Delnny  and  William  H.  Mohrmann,  for  the  appellee. 

ScHOLFiELD,  J.  Apellant  and  appellee  were  tenants  in  com- 
mon, for  a  terra  of  years,  of  a  certain  lot  in  the  city  of  Chi- 
cago. Eight  days  before  the  term  expired  appellant  purchased 
and  obtained  from  their  landlord  a  deed  of  the  fee  of  the 
premises,  and  he  attempted  to  assert  certain  rights  in  regard 
to  the  leasehold  property  by  virtue  of  that  deed.  The  circuit 
court  decreed  that  appellant,  being  a  tenant  in  common  for  a 
term  of  years,  could  not,  in  equity,  witbout  the  consent  of  ap- 
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pellee,  become  the  owner  of  the  fee,  and  that  he  therefore  held 
the  title  of  the  fee  in  trust  for  appellee  as  well  as  for  himself, 
upon  contribution  being  made  by  a[)pellee  for  one  half  the 
amount  paid  for  the  fee.  In  this  we  think  there  was  error. 
The  rule  is,  as  contended  by  counsel  for  appellee,  that  tenants 
in  common  stand  in  such  confidential  relations  in  regard  to  on© 
another's  interest,  that  one  of  them  is  not  permitted,  in  equity, 
to  acquire  an  interest  in  the  property  hostile  to  that  of  the 
other,  and  that  therefore  a  purchase  by  one  tenant  in  common 
of  an  encumbrance  on  the  joint  esiate,  or  an  outstanding  title 
to  it,  is  held,  at  the  election  of  the  other  tenant  in  common, 
within  a  reasonable  time,  to  inure  to  the  equal  benefit  of  both, 
upon  his  contributing  an  equal  part  of  the  consideration  ac- 
tually paid:  Braclcen  v.  Cooper^  80  111.  221. 

But  this  rule  is  limited,  by  its  own  terms,  to  the  acquisition 
of  hostile  interests,  and  so  here,  if  appellant  had  purchased  a 
title  adverse  to  the  title  of  the  landlord  of  appellant  and  ap- 
pellee, or  an  encumbrance  upon  that  title,  whereby  the  term 
of  appellant  and  appellee  would  be  affected,  the  rule  should  be 
enforced;  but  there  is  no  hostility  between  tlie  title  of  the 
landlord  and  that  of  his  tenant,  and  no  conveyance  by  the 
landlord  of  the  fee  can  possibly  affect  the  rights  of  the  tenant 
in  possession,  the  pui^chaser  and  grantee  of  the  fee  simply 
taking  tlie  place  of  the  grantor.  It  is  immaterial  that  appel- 
lant may  have  claimed  what  he  is  not  entitled  to  assert  under 
this  deed.  He  has,  by  virtue  of  it,  no  rights  that  his  grantor 
did  not  have,  and  he  has  acquired  thereby  no  rights  to  the 
leasehold  property  inconsistent  with  the  terms  of  the  lease. 
As  to  the  fee  held  by  the  landlord,  tenants  in  common  for  a 
term  of  years  can  owe  no  different  duty  to  each  other  than 
they  do  in  respect  to  any  other  distinct  estates,  for  their  privity 
does  not  extend  to  the  estate  remaining  in  their  landlord. 
The  reason  for  the  rule  not  existing  in  such  cases,  the  rule 
itself  can  have  no  application:  See  Freeman  on  Cotenancy, 
sec.  155. 

The  decree  is  reversed,  and  the  cause  is  remanded  for  fiij> 
ther  proceedings  consistent  with  this  opinion. 

Decree  reversed.  

Cotenancy.  —  A  cotenant  cannot  purchase  an  encumbrance  or  an  ont- 
■tanding  title  and  set  it  up  a::;ain3fc  the  others  for  the  purpose  of  depriving 
them  of  their  int  -rest;  Weaver  v.  \Vihl<;  25  Pa.  St.  270;  64  Am.  Deo.  696j 
Venahle  r.  BeaiK-hamp,  3  Diaa,  321;  23  Am.  Dec.  74;  BriUm  r.  Handy,  20 
Ark.  381j  73  Am.  Dec.  497;  Seinhart  v.  Bradshaw,  19  Nav.  256;  3  Am.  8fc. 
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Rep.  886;  Carpenter  r.  CarperUer,  131  N.  Y.  101;  27  Am.  St.  Rep.  669. 
Such  a  purchase  will  innre  to  the  benefit  of  all  the  cotenaata,  but  thny  will 
be  coinpeliecl  to  contribute  their  respective  ratios  to  the  cousi'leratioii  paid: 
Lloyd  V.  Lynch,  28  Pa.  St.  419;  70  Am.  Doc.  137;  Weamr  v.  WiUe,  25  Pa. 
St.  270;  64  Am.  Dec.  696;  Tisdale  v.  Tmlale,  2  Sneed,  596;  64  Am,  Dec 
775;  Sneed  v.  Atherlon,  6  Dana,  276;  32  Am.  Dec.  70;  BriUin  v.  Handy,  20 
Ark.  381;  73  Am.  Dec.  497;  Venable  v.  Bmuchamp,  3  Dana,  321;  28  Am. 
Dec.  74;  TUnworth  v.  Stout,  49  111.  78;  95  Am.  Dec.  577;  Dray  v.  Dray,  21 
Or.  69;  but  a  tenant  iu  common  may  recover  the  whole  estate  agaioat  A 
straager:  McFarland  v.  Stone,  17  Vt.  165;  44  Am.  Deo.  325. 


Larmojt  V.  Knight. 

[140  ILLINOIS,  232.] 

Trusts  not  within  thb  STATaTB  ok  Frauds.  —  If  a  husband  prevafls  upon 
his  wife,  who  is  then  fat  illy  ill,  to  convey  certain  of  her  property  to  him 
by  promising  that  if  she  will  do  so  he  will  procure  a  loan  thereon,  and 
with  the  proceeds  will  rudoem  the  property  from  a  previous  judicial 
Bale  thereof,  and  will  then  hold  it  for  the  benefit  of  her  chiMren,  the 
trust  thereby  created  is  not  an  express  trust  which  must  be  evidenced 
by  a  writiuf;;  to  be  enforceable.  A  court  will  regard  the  failure  or  re- 
fusal to  hold  the  property  for  and  to  convey  it  to  the  children  aa  a  fraud, 
and  will  therefore  decree  that  it  is  held  in  trust  for  and  shall  be  con- 
veyed to  them. 

A  Tkust  Ex  Maleficio  Artses  WHEr^KVER  a  persoa  acquires  the  lecral 
title  to  property  by  means  of  an  intentional  false  or  fraudulent  verbal 
prouiise  to  hold  the  same  for  a  certain  specific  purpose,  as,  for  example, 
to  convey  it  to  another  or  to  reconvey  it  to  the  grantor,  and  having  thai 
obtained  the  title,  retains  and  claims  the  property  ac  bis  own. 

W.  W.  Gurley,  for  the  appellants. 

George  L.  Paddock,  for  the  appellees. 

ScnoLFiELD,  J.  This  is  a  contest  between  children  of  a 
coinmon  father  but  of  different  mothers,  in  regard  to  the 
title  to  certain  real  estate  in  the  city  of  Chicago.  Philip 
Larmon  was  twice  married.  The  defendants  are  the  children 
of  his  first  and  the  complainants  of  his  last  marriage.  Hia 
last  wife,  Louisa  Larmon,  the  mother  of  the  complainants 
owned  the  property  in  controversy  in  her  own  right,  free 
fro!ii  the  control  of  her  husband,  and  her  title  thereto  was 
established  by  decree  of  court  in  a  suit  to  which  he  was  a 
party,  and  that,  too,  largely  upon  his  testimony.  Subse- 
quently, the  property  was  sold  under  a  decree  of  a  coin- 
j)etent  court,  and  bought  by  another  person,  and  she  failed 
to  redeem  witliin  the  time  provided  by  law  for  making  re- 
demption; but  she  then  made  an  agreement  with  such  pur- 
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cliaser,  whereby  he  sold  the  certificate  of  purchase  to  her  for 
a  consideration  named,  to  be  paid  within  a  stipulated  time. 
After  the  making  of  this  agreement,  and  before  the  expiration 
of  the  time  within  which  she  was  allowed  to  make  payment, 
she  executed  a  deed  of  the  property,  and  assigned  the  certifi- 
cate of  purchase  to  her  husband,  Philip  Larmon.  The  deed 
and  assignment  of  the  certificate  of  purchase  purported  to  be 
absolute  and  without  any  conditions.  Soon  after  executing 
this  deed  and  assignment  she  died.  After  her  death  Philip 
Larmon  effected  a  loan  of  $30,000  on  the  property,  and  with 
the  proceeds  of  this  loan,  and  $7,636  of  money  belonging  to 
her  estate,  he  paid  the  amount  due  upon  her  agreement  with 
the  purchaser  of  the  property,  and  obtained  a  deed  of  it  to 
himself.  Philip  Larmon  subsequently  died  intestate,  leaving 
the  mortgage  upon  the  property  unpaid,  and  without  having 
made  any  transfer  of  the  title  to  the  property.  The  com- 
plainants allege  that  Philip  Larmon  held  the  title  to  the 
property  as  trustee  for  them,  as  heirs  at  law  of  Louisa  Lar- 
mon, deceased.  The  defendants  deny  the  trust,  and  plead 
the  statute  of  frauds.  The  court,  on  hearing,  decreed  that 
the  bill  be  dismissed. 

The  ruling  of  the  court  below  was  upon  the  assumption 
that  the  trust,  if  proven,  was  an  express  trust,  and  therefore 
obnoxious  to  the  statute  of  frauds,  and  upon  that  assumption 
tlie  ruling  was  unquestionably  correct,  for  the  proof  of  the 
trust  is  oral  only.  But  we  cannot  concur  in  the  view  that 
the  case  presented  is  that  of  an  express  trust.  The  evidence 
is,  that  Pliilip  Larmon  made  repeated  requests  that  his  wife, 
Louisa,  should  place  her  title  in  him,  and  that  she  peremp- 
torily refused  to  do  so,  until,  being  upon  her  deathbed,  and 
being  sensible  that  she  would  be  unable  to  make  the  pay- 
ment required  by  her  contract  with  the  purchaser  of  her 
property,  and  realizing  that  her  children  would  be  without 
other  means,  and  that,  one  of  them  being  a  minor,  it  would 
be  difficult,  if  not  impossible,  for  them  to  raise  the  money 
after  her  death  wherewith  to  comply  with  her  contract,  she 
finally  yielded  to  the  persistent  request  of  Philip  Larmon  to 
transfer  the  property  to  him,  to  enable  him  to  redeem  it  and 
hold  it  for  her  children,  and  accordingly  transferred  the  prop- 
erty to  him  for  that  purpose. 

Nelson  Monroe,  the  attorney  for  Louisa,  among  other  things, 
testified:  "I  said  to  her  (i.  e.,  Louisa  Larmon,)  this:  that  if 
she  would  make  the  conveyance,  Mr.  Larmon  assured  me  ho 
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would  take  the  title  and  would  manage  it, — take  up  this, 
make  a  loan,  redeem  from  this  certificate,  and  save  the  prop- 
erty fo.  her  children.  She  had  repeated  several  times  that 
she  had  held  the  property  because  she  had  seen  so  much 
trouble,  and  property  frittered  away,  that  she  wanted  to  hold 
it  so  that  it  could  not  be  taken  away  from  her  children;  she 
wanted  to  save  it  for  them.  She  said  something  about  that 
time, — at  that  part  of  the  conversation, — if  I  would  have 
Mr.  Larmon  make  a  will  as  soon  as  might  be,  so  that  her 
children  —  for  the  benefit  of  her  children — so  that  her  chil- 
dren would  get  it.  I  told  her  I  would  endeavor  te  do  so, — 
to  have  him  make  such  a  will.  There  was  no  more  said  then 
that  is  necci^sary  to  tell.  We  were  there  quite  a  while  in  the 
room,  but  that  was  the  substance  of  it;  and  when  I  assured 
her  that  if  she  made  the  conveyance,  sigued  and  executed 
the  deed  to  Mr.  Larniou,  it  would  have  the  effect  to  save  the 
property  for  her  children,  and  that  if  she  did  not  do  it  the 
property  might  be  lost,  she  thereupon  executed  the  deed." 
And  again  he  testified:  "On  the  third  day  of  May  Mr.  Lar- 
mon came  to  my  office  and  told  me  that  if  Mrs.  Larmon  died 
it  would  leave  the  property  in  bad  shape.  She  had  worked 
all  these  years  to  save  the  property,  and  he  wanted  me  to  go 
down  and  tell  her  to  convey  to  him, — let  him  manage  it  for 
the  benefit  of  her  children.  I  went  down  and  made  that 
statement  to  Mrs.  Larmon.  I  told  Mr.  Larmon  I  would  go 
down  and  have  her  make  the  conveyance,  so  as  to  save  the 
property." 

It  is  not  claimed  that  this  testimony  is  contradicted.  There 
is  no  offer  to  prove  that  there  was  any  consideration  paid  by 
Larmon  to  his  wife  as  the  consideration  for  which  she  put 
the  property  in  his  hands.  Aside  from  the  testimony  of  Mon- 
roe, there  is  enough  in  the  record  to  raise  the  presumption 
that  the  transaction  was  without  any  valuable  consideration 
passing  from  him  to  her.  By  the  necessities  of  her  situation, 
Mrs.  Larmon  was  compelled  to  put  the  control  of  her  property 
in  some  one  who  could  speedily  raise  money  upon  it  where- 
with to  meet  her  engagement,  in  order  to  regain  title  to  it,  and 
her  husband,  by  his  representations  that  he  would  do  this 
and  save  the  property  for  her  children,  induced  her  to  not  put 
it  in  the  hands  of  others,  but  in  his  hands;  but  for  that  repre- 
Bentation  he  could  not  have  obtained  her  title.  He  undertook 
to  do  for  her  what  she  was  unable,  by  reason  of  her  fatal  sick- 
ness, to  do  for  herself,  and   what  she  was  induced  to  believe 
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that  her  cliilciren,  by  reason  of  the  minority  of  one,  eoald  not 

do  after  her  death. 

It  is  said  in  Hill  on  Trustees.  4th  Am.  ed.,  p.  234:  "  Where 
a  person  by  means  of  his  promises,  or  otherwise  by  his  gen- 
eral conduct,  prevents  the  execution  of  a  deed  or  will  in  favor 
of  a  third  party  with  a  view  to  his  own  benefit,  that  is  clearly 
within  the  first  head  of  frauds,  as  distinguished  by  Lord  Hard- 
wicke,  viz.,  that  arising  from  facts  or  circumstances  of  impo- 
fiition;  and  the  person  so  acting  will  be  decreed  to  be  a  trus- 
tee for  the  injured  party,  to  the  extent  of  the  interest  of  which 
lie  lias  been  thus  defrauded."  Among  other  illustrations  the 
author,  on  the  same  page,  gives  the  following:  "And  in  an- 
other case,  where  the  wife  of  a  copyholder  prevented  her  hus- 
band from  vesting  the  copyhold  in  his  son  after  his  death,  by 
promising,  herself,  to  make  it  over  to  him  if  he  appointed  her 
his  successor  instead  of  the  son,  she  was  decreed  to  be  a  trus- 
tee for  the  son,  notwithstanding  the  statute  of  frauds,  on  the 
ground  of  fraud."  It  would  seem  to  be  equally  within  the 
principle  for  the  person,  by  means  of  his  promises,  to  induce 
a  party  not  to  let  real  estate  descend  as  it  would  otherwise 
liave  been  left  by  him  to  descend,  for  the  injury,  in  the  case 
mentioned,  to  the  legatee  or  grantee,  cannot  be  different  or 
greater  than  is  the  injury  to  the  heir,  if  he  is,  by  like  means, 
deprived  of  what  would  otherwise  have  been  his  inheritance; 
and  the  rule  is  thus  stated  in  2  Pomeroy's  Equity  Jurispru- 
dence, sec.  1055:  *'A  second  well  settled  and  even  common 
form  of  trusts  ex  maleficio  occurs  whenever  a  person  acquires 
the  legal  title  to  land  or  other  property  by  means  of  an  inten- 
tionally false  and  fraudulent  verbal  promise  to  hold  the  same 
for  a  certain  specified  purpose,  as,  for  example,  a  promise  to 
convey  the  land  to  a  designated  individual,  or  to  reconvey  it 
to  the  grantor  and  the  like,  and  having  thus  fraudulently  ob- 
tained the  title,  he  retains,  uses,  and  claims  the  property  as 
absolutely  his  own,  so  the  whole  transaction  by  means  of  which 
the  ownership  is  obtained  is  in  fact  a  scheme  of  actual  deceit." 
8ee,  to  like  effect,  1  White  and  Tudor's  Leading  Gases  in 
Equity,  4th  Am.  ed.,  pt.  1,  p.  352,  and  cases  cited  in  note. 
The  editors  there  say  that  where  the  conveyance  is  gratuit- 
ous,—  where  one  obtains  a  gift  of  property  on  the  faith  of  a 
parol  assurance  that  he  will  dispose  of  it,  either  wholly  or  in 
part,  in  a  particular  way,  —  equity  will  enforce  performance  of 
the  agreement. 

It  was  not  indispensable  here  to  prove  that  the  husband, 
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when  he  had  the  wife's  title  put  in  hia  name,  told  anybody 
that  he  did  not  intend  to  keep  his  promise.  That  may  be  in- 
ferred from  the  circumstance  that  he  did  not  comply  with  his 
promise,  although  there  was  nothing  intervening  to  prevent  it. 
He  is  presumed  to  have  intended  to  do,  when  he  obtained  the 
property,  what  he  finally  did  do. 

In  our  opinion  the  parol  evidence  was  admissible,  notwith- 
standing the  plea  of  the  statute  of  frauds,  and  it  established 
a  trust  ex  malejicio  in  Philip  Larmon:  Williams  v.  Vreelandy 
29  N.  J.  Eq.  417;  Brisnn  v.  Brison,  75  Cal.  525;  7  Am.  St. 
Rep.  189;  Wood  v.  Rabe,  96  N.  Y.  426;  48  Am.  Rep.  640. 
Those  claiming  as  his  heirs  succeed  him  as  such  trustee: 
Perry  on  Trusts,  sec.  171. 

The  decree  is  reversed  and  the  cause  is  remanded  to  the  cir- 
cuit court  of  Cook  County,  with  direction  to  that  court  to  enter 
a  decree  in  conformity  with  the  prayer  of  the  bill. 

Decree  reversed.  

Trusts.  —  Statute  of  Fraud3  does  not  apply  to  trusts  that  arise  by 
implication  or  coiistructioa  of  law:  Mdddox  v.  Rowe,  23  Ga.  431;  68  Atn. 
Deo.  535;  Osborne  v.  EndiroU,  6  Cal.  149;  65  Am.  Dec.  498;  Mutual  Fire  Im. 
Co.  V.  Deale,  18  Md.  26;  79  Am.  Dec.  673;  Briwn  v.  Briton,  75  Cal.  525;  7 
Am.  St.  Rep.  189;  Roby  v.  Colehour,  135  111.  300;  Hays  v.  Gloster,  88  Cal. 
660. 

Trusts  bx  Maleficio. — That  snch  trnsts  arise  whenever  a  person  ac« 
qnirea  the  legal  title  to  property  by  false  and  fraudulent  promises  to  hold  it 
for  a  certain  specified  purpose:  See  Sweet  v.  Jacocks,  6  Paige,  355;  31  Am. 
Deo.  252;  Groves  v.  FuUome,  16  Mo.  543;  57  Am.  Dec.  247;  Gilpatrick  v. 
Glidden,  81  Me.  137;  10  Am.  St.  Rep.  245;  Nordholt  v.  Nordholt,  87  Cal. 
652;  22  Am.  St  Rep.  268;  Ragsdale  v.  Rarj^dale,  63  Miss.  92;  24  Am.  St. 
Rep.  256;  Brison  v.  Brison,  75  Cal,  525;  7  Am.  St.  Rep.  189;  Carter  v.  Gib- 
ton,  29  Neb.  324;  28  Am.  St.  Rep.  381;  Cutler  v.  Bahcock,  81  Wis.  195;  29 
Am.  St.  Rep.  8S2;  Hays  v.  Gloster,  88  Cal.  500;  Ataniz  v.  Ca.-'enare,  91  Cal. 
41;  Brown  v.  Doanc,  86  Ga.  32.  Thus  where  a  party  by  voluiitaiily  assum- 
ing a  confidential  relation,  as  that  of  a  trustee,  to  save  the  homestead  of 
another,  and  by  means  of  couHdence  thus  inspired,  obtains  the  title  thereto 
and  refuses  to  perform  his  promises,  the  law  will  raise  a  constructive  trust, 
which  a  court  of  equity  will  enforce,  and  the  statute  of  frauds  will  have  no 
application:  Gruhn  v.  Richardson,  1-8  111.  178.  See  further  the  note  to 
Tlionrpson  V.  White,  I  Am.  Dec.  258.  But  a  mere  verbal  promise  by  tiie 
grantee  in  a  deed  for  land,  absolute  on  its  face,  that  he  will  hold  for  the 
use  of  the  giantor  and  will  reconvey  on  request  or  on  a  specified  contin- 
gency, is  void  under  the  statute,  and  the  subsequent  repudiation  of  such 
promise  by  the  grantee  ia  not  such  a  fraud  as  authorizes  a  court  of  equity  to 
grant  relief  by  enforcing  the  trust,  in  the  absence  of  fraud,  imposition,  or 
mistake  at  the  time  the  deed  was  executed:  Brock  v.  Brock,  90  Ala.  86. 
Compare  Bai-r  v.  O'Donnell,  76  Cal.  469;  9  Am.  St.  Rep.  24'J;  Chanipciu  v. 
Ghamplin,  138  IIU  163;  29  Am.  St.  Rep.  323,  and  note,  327,  3-8. 
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RiOHBLiBU  Hotel  Co.  v.  International  Militabt 
Encampment  Co. 

[140  Illinois,  248.] 

Fradd  and  Circumvention  in  Phocurinq  thk  Executiow  or  av  Instbu* 
MENT  CANNOT  BK  ESTABLISHED  by  showing  failure  of  or  fraud  ia  ito 
consiilcratioii,  where  there  ia  no  pretence  that  any  triok,  device,  or  arti« 
fico  was  resorted  to  to  procure  such  execution,  nor  that  the  party  sign< 
iug  it  did  not  know  or  understand  what  he  was  doing. 

Practice.  — Ik  tub  General  Issue  is  Pleaded,  and  a  stipnlation  entered 
into  ami  an  order  of  the  court  thereon  made  to  the  effect  that  the  de< 
fendaut  sluiU  have  the  right  to  prove  any  matter  which  would  be  admis- 
sible ii  .specially  pleaded,  the  defendant  cannot  be  prejudiced  by  the 
sustaining  of  a  dcmTirrer  to  a  special  plea  interposed  by  him. 

Practice.  —Variance  between  a  Pleading  and  an  Instrdment  Oftkrbi> 
IN  Evidence  thereunder  cannot  be  urged  for  the  first  time  on  appeal. 

Corporations.  — A  Subscription  ok  MoN/ys  to  bk  Paid  to  a  Corpoba- 
TioN  NOT  YET  EXISTING  is  enforceable  by  it  after  it  comes  into  exist- 
ence. Such  a  subscription  is  in  the  nature  of  a  continuing  offer,  which 
ripens  into  a  binding  obligation  wlien  the  corporation,  being  fully  organ- 
ized, accepts  such  offer. 

Corporations.  — Notice  of  the  Acceptance  by  a  Corporation  of  a  Sdb- 
SCKiPTiON  FOR  ITS  BENEFIT,  made  before  it  was  organized,  is  not  neces- 
sary. Such  acceptance  may  be  inferred  from  the  conduct  of  the  corpo- 
ration in  retaining  the  subscription  paper  in  its  possession  and  expending 
large  sums  of  money  on  the  faith  of  it. 

Corporations —  Subscription  Paper — Dollar  Mark,  Absence  of. — When 
it  appears  from  a  subscription  paper  that  the  subscribers  agree  to  pay 
certain  sums  of  money,  and  the  amount  which  each  is  to  pay  is  expressed 
in  figures,  it  will  be  presumed,  in  the  aljseuce  of  evidence  to  the  con- 
trary, that  they  represent  dollars. 

Corporation  to  Conduct  Hotel  Business,  Powers  of. — A  corporation 
incorporated  to  conduct  a  general  hotel  business,  has  power  to  subscribe 
a  sum  of  money  to  be  used  by  another  corporation  about  to  be  formed 
for  the  purpose  of  carrying  on  an  international  military  encampment  in 
the  city  in  which  th'3  subscribing  corporation  conducts  its  business. 

Corporation,  Powers  of.  —  A  Corporation  Organized  to  Carry  on  a 
Hotel  Business  has,  as  incident  to  its  powers,  the  power  to  adopt  and 
promote  all  reasonable  expedients  directly  calculated  to  increase  the 
number  of  its  patrons,  such  as  advertising,  employing  agents  to  solicit 
patronage,  running  omnibuses  and  other  vehicles  to  convey  guests  to 
and  from  the  hotel,  and  other  similar  expedients. 

Subscription,  Consideration  for.  —  When  money  is  expended,  labor  be- 
stowed, and  materials  furnished  on  the  faith  of  a  subscription  paper, 
a  consideration  sufUcient  to  sustain  it  exists,  and  it  becomes  irrevo- 
cable. 

Pleading  —  Denying  the  Execution  of  an  Instrument  by  a  Corpora- 
tion. —  If  an  instrument  sued  upon  purports  to  be  signed  by  a  corpo- 
ration  by  its  president,  bis  authority  to  execute  it  cannot  be  pnt  in 
issue  under  the  statute  of  Illinois  except  by  a  plea,  verified  by  an  affi- 
davit denying  the  execution  of  such  instrument. 
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SunoKiPTioN  TO  A  Corporation  About  to  bb  Formkd.  — Notice  to  a  sab- 
Bcriber  of  a  sum  of  money  to  be  paid  to  a  corporation  to  be  forme<l,  that 
his  subscription  has  been  accepted  by  it,  is  not  necessary  if  it  baa  in 
fact  accepted  and  acted  upon  such  subscription. 

S.  K.  Dow  and  Josiah  Burnham,  for  the  appellant 
Cratty  Brothers^  for  the  appellee. 

Batlky,  J.  This  was  an  action  of  assumpsitj  brought  by 
the  International  Military  Encampment  Company,  for  the 
use  of  Robert  E.  Jenkins,  receiver,  against  the  Richelieu 
Hotel  Company,  upon  the  following  contract:  — 

"  Whereas,  in  pursuance  of  the  wishes  of  a  large  number 
of  tlie  prominent  citizens  of  Chicago,  an  association,  of  which 
ex-Governor  John  L.  Beveridge  is  president,  has  been  formed 
for  the  purpose  of  inaugurating  and  carrying  out  an  interna- 
tional military  encampment,  on  a  large  scale,  in  or  near 
Chicago,  in  September  or  October,  1887,  which  is  the  semi- 
centennial year  of  the  city;  and 

"  Whereas,  the  successful  carrying  out  of  the  said  encamp- 
ment and  celebration  is  expected  to  be  of  great  benefit  to  tlie 
city  and  its  business,  and  can  only  be  properly  and  creditably 
accomplished  by  the  expenditure  of  large  sums  of  money; 

"  Now,  therefore,  we,  the  undersigned,  do  hereby  subscribe 
the  sums  set  opposite  our  respective  names,  and  agree  to  pay 
the  same  to  the  treasurer  of  the  *  International  Military  En- 
campment Company  of  Chicago,  Illinois,'  upon  the  call  of  the 
directors  of  the  said  company,  the  sum  so  subscribed  and 
paid  to  be  used  at  the  discretion  of  the  said  directors  in  car- 
rying out  the  said  encampment  and  celebration,  and  in  the 
event  of  the  amount  of  money  so  subscribed  being  deemed  by 
the  directors  to  be  insufficient  for  carrying  out  said  encamp- 
ment in  all  its  details,  the  subscriptions  hereto  made  shall 
not  be  binding  upon  the  subscribers:  — 

NAMES.  AMOUNTS. 

Palmer  House  (two  thousand) 2,000 

T  he  Richelieu  Hotel  Co.,  H.  V.  Be  mis,  president  .    .     .  1,000 

McCoy's  Hotel,  William  McCoy 500 

]  «land  Hotel,  Warren  F.  Leland 1,000 

Briggs  House,  Frank  Murran 3,000 

Commercial  Hotel,  C.  W.  Dabb  &  Co. 500 

Drake,  Parker  &  Co 1,500 

H.  M.  Kinsley ,     .     .     .     .      500 

Thompsou's  Restaurant,  A.  Cumraings 500 
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KAMRS.  AMOUWTS. 

WillongTiby,  Hill  &  Co 600 

Charles  Kern • 800 

H.  H.  Kohlsaat 600 

Rector's  Oyster  House 150 

Wm.  Werner  &  Co 200 

E.  B.  Smith 200 

Lansing  and  Sickler 200 

Race  Brothers 150 

A.  Booth  and  Son 100 

Sturckow  and  Kadish  (Vienna  Bakery) 100 

A.  B.  Young,  Anna  House     ....••••••  50 

E.  A.  Bachelder,  Southern  Hotel 200 

J.  W.  Boardman  &  Co.,  Hotel  Woodruff 200 

Albaugh  House,  Albaugh  and  Carr 150 

Hotel  Brevoort,  Field  and  Hubbard 200 

J.  M.  Haslett  &  Co.,  Deming  Hotel 100 

O.  Pirrung,  Mapsasoit  Hotel 100 

Raggio  Brothers,  St.  Charles  Hotel     ..•.,..  100 

E.  Philbrick  and  Son,  Clarendon  House      •    •    •    •    •  100 

Restaurants. 

Batchelder's  Restaurant •    •    •  150 

Oault  House,  Roders  and  Welch ,    .  200 

€ity  Hotel,  W.  F.  Orcutt 100 

Columbus  Plotel,  S.S.Buckley 100 

Washington  Hotel,  M.  J.  Henderson  (if  there)     •    •    •  100 

Farwell  House,  E.  S.  Pinney 100 

Hotel  Royal,  R.  E.  Gallup 100 

Mrs.  M.  J.  Spiking  (pay  in  September) 100 

D.  A.  Darley 100 

Thos.  A.  Dean  (conditionally  on  being  in  business)  .     •  100 

Thos.  S.  Brown,  pay  in  July  and  August 100 

N.  D.  Laughlin,  Laughlin's  European  Hotel    •    •    •    .  100 

Garden  City,  George  E.  Macshane •    •  100 

Brockway  and  Milan ••••.  150 

J.  D.  Fanning,  Revere  House 100 

W.  J.  Kuhns  and  Son 100 

The  declaration  consists  of  three  special  counts.  In  the 
first  count  said  subscription  paper  or  contract  is  set  out  in 
haec  verba,  except  that  all  the  signatures  and  amounts  sub- 
Bcribed,  other  than  those  of  the  defendant,  are  omitted.  In 
the  second  count  said  instrument  is  set  out  as  being,  in  legal 
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effect,  a  contract  by  the  defendant  to  pay  the  plaintiff  the 
sum  of  one  thousand  dollars,  upon  the  terms  and  conditions, 
and  upon  the  consideration  therein  stated.  The  third  count 
sets  out  the  body  of  said  instrument  in  hxc  verba,  and  avera 
that  it  was  signed  by  the  defendant,  by  the  name  and  style  of 
"The  Richelieu  Hotel  Company,  H.  V.  Bemis,  President, 
$1000,"  no  reference  being  made  to  the  subscriptions  of  the 
other  subscribers.  Each  of  the  counts  avers  an  acceptance  of 
said  subscription  by  the  plaintiff,  the  performance  on  its  part 
of  the  conditions  therein  prescribed,  and  a  proper  call  by  it 
upon  the  defendant  for  the  amount  of  said  subscription. 

The  defendant  appeared  and  pleaded  non  assi(,mp8iL  After- 
ward, by  leave  of  the  court,  an  additional  plea  was  filed,  pur- 
porting to  be  a  plea  of  fraud  and  circumvention  in  procuring 
the  execution  by  the  defendant  of  said  subscription.  The 
fraud  and  circumvention  alleged  consisted,  in  substance,  of 
divers  representations  and  promises  by  the  plaintiff  to  the 
defendant  as  to  the  nature  and  extent  of  the  proposed  inter- 
national military  encampment,  and  the  number  of  officers, 
troops,  musicians,  etc.,  who  would  thus  be  brought  together, 
and  also  of  a  promise  by  the  plaintiff  that  the  defendant's 
hotel  should  be  and  become  the  headquarters  of  the  officers  of 
the  United  States,  of  the  several  states  and  of  foreign  govern- 
ments participating  in  said  encampment,  and  the  subsequent 
failure  on  the  part  of  the  plaintiff  to  keep  its  said  promises 
by  holding  a  military  encampment  such  as  it  had  represented, 
or  by  causing  the  Richelieu  Hotel  to  become  the  headquarters 
of  the  officers  commanding  the  troops  at  said  encampment. 
To  said  plea,  a  special  demurrer  setting  up,  among  other 
things,  that  the  matters  stated  in  said  plea  did  not  amount 
to  fraud  and  circumvention,  was  sustained. 

The  defendant,  by  leave  of  the  court,  then  filed  a  further 
plea,  setting  up  a  total  failure  of  the  consideration  of  said  sub- 
scription. To  that  plea  a  demurrer  was  interposed,  and  while 
said  demurrer  was  pending,  by  agreement  of  the  parties  made 
in  open  court,  an  order  was  entered  in  tlie  cause  that  all  evi- 
dence might  be  introduced,  uncier  the  general  issue,  wiiich 
might  be  well  pleaded.  The  demurrer  to  said  additional  plea 
was  thereupon  sustained,  the  court,  at  the  same  time  and  as 
a  part  of  the  same  order,  repeating  the  order  already  entered 
by  agreement,  as  to  the  admission  of  evidence  under  the 
general  issue. 

Upon  the  issues  thus  formed,  a  trial  was  had  before  the 
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court  and  a  jury,  resulting  in  a  verdict  finding  the  issues  for 
the  plaintiff  and  assessing  its  damages  at  nine  hundred  dol- 
lars, and  the  court,  after  denying  the  defendant's  motion  for  a 
new  trial,  entered  judgment  on  the  verdict.  On  appeal  by  the 
defendant  to  the  appellate  court,  said  judgment  was  affirmed, 
and  the  present  appeal  is  from  said  judgment  of  affirmance, 
the  appelhite  court  having  granted  a  certificate  that  the  case, 
although  involving  less  than  one  thousand  dollars,  involved 
questions  of  law  which,  on  account  of  principal  and  collateral 
interests,  should  be  passed  upon  by  this  court. 

It  is  insisted  that  the  trial  court  erred  in  sustaining  demur- 
rers to  said  pleas.  We  think  it  clear  that  the  first  additional 
plea  was  insuflicient.  It  attempted  to  set  up  as  a  defense 
fraud  and  circumvention  in  procuring  the  execution  by  the 
defendant  of  the  instrument  sued  on,  but  the  fraud  set  up  re- 
lates solely  to  the  consideration  of  said  instrument,  and  not 
to  procuring  its  execution.  There  is  no  pretense  that  any 
trick,  device,  or  artifice  was  resorted  to  by  the  plaintiflf  to  pro- 
cure the  defendant's  signature  to  said  instrument,  or  that  the 
defendant,  at  the  time  it  was  signed,  did  not  know  precisely 
wliat  it  was  doing,  and  did  not  sign  the  instrument  knowingly 
and  understandingly,  and  with  the  intention  of  executing  pre- 
cisely the  instrument  it  did  execute.  The  rule  is  well  settled 
that  this  defense  can  be  sustained  only  by  evidence  of  fraud 
or  covin  in  relation  to  the  execution  of  the  instrument,  and 
not  by  evidence  of  fraud  in  relation  to  the  consideration  on 
which  it  is  based:  Woods  v.  Hynes,  1  Scam.  103;  Mulford  v. 
Shepard,  1  Scam.  583;  33  Am.  Dec.  432;  Adamsy.  Wooldridge, 
3  Scam.  255;  Latham  v.  Smith,  45  111.  25;  Shipley  v.  Carroll, 
45  111.  285;  Depuy  v.  Schuyler,  45  111.  306;  Clarke  v.  Johnson, 
54  111.  296;  Elliott  v.  Levings,  54  111.  213;  Easter  v.  Minard, 
26  111.  494;  Hendrix  v.  The  People,  9  111.  App.  42. 

Whether  the  decision  of  the  court  sustaining  the  demurrer 
to  the  second  additional  plea  was  erroneous  or  not,  it  seems 
clear  that  the  defendant  was  in  no  way  prejudiced  by  it.  If 
it  be  conceded  that  a  defendant  to  a  suit  on  a  non-negotiable 
instrument,  in  order  to  avail  himself  of  the  defense  of  a  total 
failure  of  consideration,  must  specially  plead  it,  the  order  of 
court  entered  by  agreement  of  the  parties,  giving  the  defend- 
ant a  right  to  prove  any  matter  which  would  be  available  if 
specially  pleaded,  under  the  general  issue,  placed  the  defend- 
ant in  quite  as  advantageous  a  position  as  it  would  have  been 
in  if  its  plea  of  failure  of  consideration  had  been  sustained. 


Jan.  1892.]     Richelieu  Hotel  Co.  v.  Inter.  M.  E.  Co.     239 

The  order  of  court  entered  by  agreement  of  the  parties  was  at 
least  as  effectual  for  the  purpose  for  which  it  was  entered,  as 
a  mere  stipulation  of  the  parties  to  the  same  effect  would 
have  been.  In  Carpenter  v.  First  Nat.  Bank,  119  111.  352,  we 
held  that  where  the  parties  had  stipulated  that  defenses 
which  could  properly  be  set  up  by  special  plea  might  be  in- 
troduced under  the  general  issue,  the  case  stood  in  the  same 
condition  as  though  the  general  issue,  and  special  pleas  prop- 
erly presenting  such  defenses,  had  been  pleaded.  The  defend- 
ant was  thus  accorded  an  opportunity  of  availing  itself  of  the 
defense  attempted  to  be  set  up  by  its  plea,  just  as  fully  and 
effectually  as  it  could  have  done  if  the  demurrer  had  been 
overruled. 

The  next  point  made  is,  that  the  subscription  contract 
should  have  been  excluded  on  account  of  a  material  variance 
between  said  instrument  and  the  instrument  set  out  in  the 
declaration.  The  variance  now  pointed  out  is  this:  The  dec- 
laration describes  said  instrument  as  an  agreement  by  which 
the  defendant  undertook  and  promised  to  pay  the  plaintiff, 
for  the  consideration  therein  named,  the  sum  of  one  thousand 
<lollars,  setting  out  the  contract  of  subscription  with  the  de- 
fendant's signature  and  subscription  only  appended  thereto, 
while  the  instrument  offered  in  evidence  bears  the  signatures 
and  subscriptions  of  a  largo  number  of  other  parties  besides 
the  defendant,  and  said  instrument,  so  fiir  as  the  defendant's 
subscription  is  concerned,  contains  no  sign  or  dollar  mark 
indicating  that  said  subscription  was  for  the  sum  of  money 
alleged  or  for  any  sura  of  money. 

Without  pausing  to  determine  whether  what  is  now  thus 
pointed  out  constituted  a  material  variance,  it  is  sudicient  to 
say,  that  at  the  time  the  subscription  paper  was  offered  and 
admitted  in  evidence,  it  was  not  objected  to  on  the  ground  of 
variance,  nor  was  any  variance  between  it  and  the  declaration 
pointed  out  or  even  suggested.  Its  admission  in  evidence  was 
objected  to  on  several  other  specific  grounds,  but  this  objec- 
tion was  not  made.  Under  our  present  practice,  if  a  party 
wishes  to  insist  upon  a  variance  between  the  allegation  and 
proof,  he  must  point  out  the  variance  specifically,  if  for  no 
other  purpose,  for  that  of  enabling  the  opposite  party  to  so 
amend  his  pleading  as  to  make  it  conform  to  the  evidence 
offered,  and  tiius  avoid  defeat  upon  a  point  in  no  way  involv- 
ing the  merits  of  the  controversy:  Lake  Shore  etc.  R'y  Co. 
v.  Ward,  135  111.  511;  St.  Clair  Ben.  Sac.  v.  Fietsani,  97  111. 
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474.    It  is  manifestly  too  late  to  raise  a  question  of  variance 
for  the  first  time  on  appeal. 

The  next  contention  is,  that  the  plaintiff  was  no  party  to 
said  contract  of  subscription,  and  that  no  suit  thereon  in  its 
name  can  be  maintained.  Altliough  said  contract  is  without 
date,  the  evidence  tends  to  sliow  that  it  was  executed  by  the 
defendant  some  time  in  March,  1887,  and  it  was  admitted  at 
the  trial  that  the  plaintiff  did  not  become  fully  incorporated 
until  April  25,  1887.  It  is  insisted,  therefore,  that  at  the 
time  the  subscription  was  made,  the  International  Military 
Encampment  Company  was  a  mere  voluntary  association, 
and  that  the  right  of  action,  if  any  exists,  is  in  that  associa- 
tion, or  its  treasurer,  and  not  in  the  corporation  afterwards 
organized  under  the  same  name. 

In  support  of  this  contention  appellant  further  insists  that 
at  the  time  the  subscription  was  made,  there  was  no  intention 
on  the  part  of  the  promoters  of  said  military  encampment  to 
form  a  corporation,  and  that  their  organization  as  a  corpora- 
tion was  an  afterthought,  and  there  is  some  evidence  lending 
countenance  to  that  theory.  On  the  other  hand,  there  seems 
to  us  to  be  evidence,  to  be  derived  in  part  from  the  phrase- 
ology of  the  subscription  contract,  but  mainly  from  the  sur- 
rounding circumstances,  tending  to  show  that  it  must  have 
been  the  original  intention  of  the  promoters  of  said  enterprise 
to  carry  it  on  by  means  of  a  corporation  to  be  organized  as 
soon  as  the  requisite  subscriptions  should  be  obtained,  under 
the  name  adopted  in  the  subscription  contract.  It  thus  ap* 
pears  that  the  question  here  suggested  was  a  mere  question  of 
fact,  which,  by  the  judgment  of  the  appellate  court,  is  conclu- 
sively settled  adversely  to  the  appellant,  and  for  all  the  pur- 
poses of  this  appeal  it  must  be  assumed  that  the  formation  of 
a  corporation  under  the  name  adopted  was  contemplated  from 
the  first. 

The  case  then,  as  presented  here,  is  one  of  a  subscription, 
not  to  an  existing,  but  to  a  contemplated  corporation,  ami 
the  question  is,  wliether  such  subscription  is  enforceable  by 
the  corporation  after  it  comes  into  being.  Questions  of  this 
character  most  frequently  arise  in  case  of  preliminary  sub- 
scriptions to  the  capital  stock  of  corporations  not  yet  organ- 
ized, and  it  is  held  that  such  subscriptions  are  in  the  nature 
<rf  continuing  offers  to  take  stock  upon  the  organization  of  the 
corporation,  and  they  ripen  into  binding  contracts  when  the 
corporation,  after  becoming  a  corporate  body,  accepts  the  offer: 
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Cross  V.  PincJcneyville  Mill  Co.,  17  111.  54;  Tonica  etc.  R.  R. 
Co.  V.  McNeely,  21  111.  71;  2  Beach  on  Corporations,  sec.  612, 
and  numerous  decisions  cited  in  note. 

The  same  principle  is  held  to  be  applicable  to  other  prelim- 
inary contracts.  Thus  in  Johnston  v.  Ewing  Female  University, 
35  III.  518,  it  was  held  that  a  subscription  for  the  building  of 
a  university,  made  prior  to  its  incorporation,  but  in  contem- 
plation thereof,  was  legal  and  binding  upon  the  party  making 
it.  So  in  Snell  v.  Trustees  of  M.  E.  Church,  58  111.  290,  it  was 
held  to  be  no  defense  to  a  suit  to  enforce  a  subscription  to  aid 
in  building  a  church,  that  at  the  time  of  the  subscription  the 
society  was  not  incorporated. 

But  it  is  said  that  the  evidence  fails  to  show  an  acceptance 
of  the  subscription  by  the  plaintiff  after  its  incorporation. 
Whether  such  acceptance  took  place  or  not  is  a  mere  question 
of  fact  which  is  not  open  for  consideration  here.  It  may  be 
said,  however,  that  no  formal  acceptance  was  necessary,  an 
acceptance  being  inferable  from  the  conduct  of  the  plaintiff 
in  retaining  the  subscription  in  its  possession  and  expending 
large  sums  of  money  on  the  faith  of  it,  and  these  facts  the 
evidence  tends  to  prove. 

But  it  is  claimed  that  before  any  valid  acceptance  took 
place  the  defendant  recalled  its  offer,  and  thus  put  an  end  to 
its  liability.  Whether  such  withdrawal  took  place,  and  whether 
it  occurred  before  the  plaintiff  had  accepted  the  subscription, 
are  of  course  questions  of  fact  not  reviewable  here.  The  evi- 
dence tends  to  show  that  on  the  thirteenth  day  of  September, 
1887,  and  nearly  five  months  after  the  plaintiff's  incorpora- 
tion, Bemis,  the  defendant's  president,  met  one  of  the  plain- 
tiff's officers,  and  notihed  him  that  the  defendant  withdrew 
from  its  subscription,  at  the  same  time  producing  and  deliv- 
ering to  said  officer  his,  Bemis's,  check  for  one  hundred  dol- 
lars, and  telling  him  that  that  was  all  the  defendant  could 
do;  but  the  evidence  also  tends  to  show  that  long  before  this 
attempted  revocation,  the  plaintiff,  on  the  faith  of  this  and 
other  subscriptions,  had  expended  considerable,  if  not  large, 
sums  of  money,  and  had  incurred  divers  liabilities  in  at- 
tempting to  secure  the  attendance  at  the  proposed  military 
encampment  of  bodies  of  foreign  troops,  and  in  making  other 
preparations  for  said  encampment.  The  judgment  of  the 
appellate  court  has  settled  the  fact  that  the  plaintiff's  accept- 
ance of  the  subscription  was  prior  to  the  defendant's  attempted 
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withdrawal,  so  as  to  preclude  all  investigation  of  that  ques- 
tion here. 

It  is  also  contended  that  said  subscription  contract  is  void 
for  uncertainty,  there  being  no  dollar  mark  or  other  character 
showing  what  was  meant  by  the  figures  "  1000,"  and  therefore 
that  it  is  wholly  uncertain  what  subscription  was  intended. 
This  contention  we  think  cannot  be  sustained.  It  is  clear 
from  the  terms  of  the  instrument  that  the  subscription  was 
payable  in  money,  and  that  money  was  intended  to  be  sub- 
scribed, and  nothing  else.  The  terms  of  the  subscription, 
after  reciting  that  the  proposed  enterprise  could  be  creditably 
accomplished  only  "by  the  expenditure  of  large  sums  of 
money,"  are,  *' We,  tlie  undersigned,  do  hereby  subscribe  the 
sums  set  opposite  our  respective  names,  and  agree  to  pay  the 
same,  ...  -  the  sums  so  subscribed  and  paid  to  be  used  by 
said  directors,  ....  and  in  the  event  the  amount  of  money 
60  subscribed  shall  be  deemed  by  the  directors  to  be  insuffi- 
cient," etc.  The  subscription  being  in  money,  of  which  one 
dollar  is  the  unit,  the  number  expressed  in  figures  must  be 
taken,  prima  facie,  to  be  the  number  of  such  units  subscribed. 
The  subscription  of  1000  in  money  must,  prima  facie,  be  taken 
to  be  a  subscription  of  $1000.  This  view  seems  to  have  been 
adopted  in  Hunt  v.  Smith,  9  Kan.  140,  in  which  the  court  says: 
"  Whenever  figures  are  used  intending  to  represent  money, 
such  figures  must  of  course  be  understood  to  represent  dol- 
lars, unless  a  different  intention  is  clearly  expressed." 

A  number  of  decisions  in  this  state  are  referred  to  as  hold- 
ing a  contrary  doctrine,  but  those  are  all  cases  of  judgments, 
and  most  of  them  are  cases  of  judgments  for  the  sale  of  lands 
for  taxes,  and  it  was  there  held  that  a  judgment  expressing  a 
sum  in  figures,  without  any  dollar  mark  or  other  equivalent 
word  or  character  was  void,  upon  the  principle  that  all  judg- 
ments for  money  should  be  certain,  and  find  the  sum  for  which 
they  are  rendered,  and  that  failing  to  do  so,  they  are  fatally 
defective.  The  amount  for  which  a  judgment  is  rendered 
should  be  precisely  fixed  and  determined,  and  should  not  be 
left  to  construction;  but  this  rule  manifestly  does  not  apply 
to  contracts.  Their  construction,  for  the  purpose  of  arriving 
at  the  intention  of  the  contracting  parties,  is  always  admis- 
sible, and  in  applying  the  rules  of  construction,  everything 
within  "  the  four  corners  "  of  the  instrument  may  be  consid* 
ered.  If  from  the  whole  instrument  the  intention  of  the 
parties  can  be  discovered,  that  intention  will  be  supported, 
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however  imperfectly  it  may  be  expressed  in  portions  of  the 
contract. 

It  is  next  urged  that  said  subscription  by  the  defendant  is 
ultra  vires.  It  may  be  inferred  from  the  name  of  the  defend' 
ant  corporation  that  it  was  organized  for  the  purpose  of  main- 
taining and  operating  a  hoteh  It  also  appears  from  those 
portions  of  the  defendant's  certificate  of  incorporation  read  in 
evidence  that  the  object  for  which  it  was  incorporated  was  "  to 
conduct  a  general  hotel  business." 

In  our  opinion  a  subscription  for  the  purpose  for  which  the 
one  in  question  was  made  was  not  beyond  the  corporate  powers 
as  thus  shown.  The  establishment  and  holding  in  or  near 
the  city  of  Chicago  of  an  international  military  encampment 
upon  the  plan  pro])osed  by  the  plaintiff  was  a  scheme  likely 
to  bring  to  the  city  large  numbers  of  strangers  who,  while  in 
the  city,  would  necessarily  require  hotel  accommodations,  and 
would  tlius  largely  increase  the  patronage  of  the  various  hotels 
in  the  city,  the  defendant's  among  the  rest.  Power  to  carry 
on  the  hotel  business  necessarily  carries  with  it,  as  an  inci- 
dent, the  power  to  adopt  and  promote  all  reasonable  expedi- 
ents directly  calculated  to  increase  the  number  of  patrons  of 
the  hotel,  such  as  advertising,  employing  agents  to  solicit 
patronage,  running  omnibuses  and  other  vehicles  to  convey 
guests  to  and  from  the  hotel,  and  other  similar  expedients. 
Donations  of  money  to  enterprises  calculated  to  bring  to  the 
city  large  numbers  of  visitors  from  abroad  would  seem  to  fall 
within  the  same  reason. 

Perhaps  no  better  practical  confirmation  of  this  view  can 
be  found  than  that  furnished  by  this  subscription  paper,  by 
which  the  proprietors  of  most  of  the  leading  hotels  and  res- 
taurants of  the  city  subscribed  large  sums  of  money  to  help 
secure  the  holding  of  the  proposed  encampment.  It  is  scarcely 
to  be  presumed  that  these  men  were  willing  to  give  their 
money  for  the  mere  purpose  of  having  a  military  encampment 
held.  Such  exlribition  of  itself  was  no  more  to  them  than  to 
other  members  of  the  community.  They  doubtless  subscribed 
upon  business  principles  and  from  a  business  standpoint,  and 
because  they  believed  that  by  doing  so  they  could  best  promote 
their  own  business  enterprises.  In  view  of  the  practical  judg- 
ments of  these  men  thus  expressed,  the  courts  will  hardly 
undertake  to  say  that  the  objects  of  the  subscription  were  so 
foreign  to  the  business  which  the  defendant  was  incorporated 
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to  carry  on  as  to  call  for  an  application  of  the  doctrine  of 
ultra  vires. 

The  point  is  made  that  said  subscription  was  without  con- 
Bideration  and  therefore  void.  A  consideration  may  consist 
of  a  benefit  to  the  promisor  or  of  a  detriment  to  the  promisee. 
Wlietlier  said  subscription  in  fact  resulted  in  a  benefit  to  the 
defendant  or  not,  it  worked  a  detriment  to  the  plaintiff  in 
that,  on  the  faith  of  it,  the  plaintiff  expended  money  in  the 
promotion  of  the  enterprise  for  which  it  was  made.  In  Hud- 
son V.  Green  Hill  Seminary,  113  111.  618,  in  discussing  the  con- 
sideration of  a  subscription  to  a  seminary,  we  said:  "His 
promise  to  pay  was  a  mere  offer  until  acted  upon;  but  when 
money  was  expended,  or  materials  furnislied,  or  labor  bestowed 
on  the  faith  of  it,  it  became  irrevocable  and  binding  as  a  prom- 
ise to  pay,  and  this,  although  at  the  time  the  writing  was  ex- 
ecuted, the  corporation  was  only  in  contemplation.  Tlie  real 
consideration  upon  which  the  plaintiff  is  entitled  to  recover 
in  such  cases  is,  that  it  has  expended  money,  furnished  mate- 
rials, or  bestowed  labor,  upon  the  faith  of  the  promise  in 
writing,  and  not  any  special  benefit  derived  or  expected  to  be 
derived  by  the  promisor  from  the  corporation." 

Several  questions  are  raised  upon  the  rulings  of  the  court 
in  the  instructions  to  the  jury,  most  of  which,  however,  are 
substantially  disposed  of  by  what  we  have  already  said. 
Complaint  is  made  of  the  refusal  of  the  court  to  give  to  the 
jury  the  defendant's  second,  third,  fourth,  fifth,  sixth,  and 
eighth  instructions  and  in  modifying  its  seventh  instruction. 

The  second  instruction  was,  in  substance,  that  if  at  the 
time  the  subscription  was  signed,  the  plaintiff  had  not  been 
organized  as  a  corporation,  there  was  no  contract  relation  be- 
tween the  parties,  and  the  plaintiff  could  not  recover.  That 
this  is  not  the  law  sufficiently  appears  from  what  has  been  al- 
ready said. 

The  third  instruction  was  to  the  effect  that,  if  at  the  time 
tlie  subscription  was  signed,  the  plaintiff  was  organized  and 
existing  as  a  corporation  for  profit,  under  the  laws  of  this 
state,  then  the  subscription  was  without  consideration  and 
void.  We  are  unable  to  see  how  the  question  of  the  suflS- 
ciency  of  the  consideration  was  necessarily  dependent  upon 
the  fact,  if  it  was  a  fact,  that  the  plaintiff  was  incorporated 
for  the  purpose  of  holding  a  military  encampment  for  profit. 
The  sufficiency  of  the  consideration  depended  upon  whether 
the  plaintiff  expended  money  or  incurred  liabilities  on  the 
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faith  of  the  subscription,  and  that  might  be  the  case  just  the 
same,  whether  the  plaintifif  was  organized  under  the  statute 
for  pecuniary  profit,  or  not  for  pecuniary  profit. 

The  fourth  instruction  sought  to  raise  a  question  as  to  the 
authority  of  Bemis,  the  defendant's  president,  to  execute  the 
subscription  paper  in  its  behalf  so  as  to  bind  it.  As  no  plea 
verified  by  affidavit,  denying  the  execution  of  said  instru- 
ment by  the  defendant,  was  filed,  the  autliority  of  Bemis  to 
sign  the  paper  was  not  in  issue.  Under  the  provisions  of  the 
thirty-third  section  of  the  practice  act,  no  defendant  is  per- 
mitted to  deny,  on  trial  the  execution  of  any  instrument  in 
writing,  upon  which  any  action  may  have  been  brought,  with- 
out having  filed  a  plea,  verified  by  affidavit,  denying  its  exe- 
cution. In  Dwight  v.  Neioell,  15  111.  333,  this  section  was 
held  to  apply  to  an  instrument  signed  for  a  corporation  by 
parties  purporting  to  act  for  it,  and  tlie  rule  was  there  laid 
down,  that  unless  a  plea  verified  by  affidavit,  putting  in  issue 
the  authority  of  the  parties  signing  the  instrument  was  filed, 
its  execution  was  adniiited. 

The  fifth  instruction  held  that  if  the  plaintiff  was  a  corpora- 
tion organized  under  the  laws  of  this  state,  and  if  the  objects 
of  its  organization,  as  expressed  in  its  articles  of  incorporation, 
was  to  conduct  a  general  liotel  business,  and  that  only,  the 
contract  sued  on  was  ultra  vires  and  voitl.  The  unsoundness 
of  tliis  proposition  has  already  been  sufficiently  shown. 

The  sixth  instruction  held  that  the  subscription  in  question 
was  incomplete  in  law,  until  notice  to  the  defendant  of  its 
-acceptance  by  the  plaintiff,  and  that  until  such  notice,  the 
defesidant  had  a  right,  at  any  time,  to  withdraw  from  said 
subscription,  and  that  if  it  gave  the  plaintiff  notice  of  its  in- 
tention to  withdraw  before  it  had  received  notice  of  the  plain- 
tiff's acceptance,  the  subscription  was  not  binding.  We  know 
of  no  rule  of  law  which  made  said  subscription  inchoate  and 
incomplete,  though  accepted  and  acted  upon  by  the  plaintiff 
after  its  organization,  until  notice  to  the  defendant  of  its  ac- 
ceptance by  the  plaintiff,  and  counsel  has  referred  us  to  no 
authority  which  so  holds.  We  think  the  instruction  was 
properly  refused. 

The  eighth  instruction  was  as  follows:  "The  jury  are  fur- 
ther instructed  that  the  plaintiff  was  bound  to  make  out  its 
case  by  a  preponderance  of  the  evidence  U})on  every  material 
point,  and  the  jury  are  the  sole  judges  of  the  weight  and 
preponderance  of  the  evidence;   and  if  in  weighing  the  evi- 
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dence  the  jury  think  that  the  evidence  upon  any  point  neces* 
Bary  to  a  recovery  by  the  plaintifiF  is  evenly  balanced,  or  pre- 
ponderates ever  so  slightly  in  favor  of  the  defendant,  they,  th» 
jury,  should  find  for  the  defendant." 

This  instruction,  in  laying  down  the  rule  that  the  burden 
was  on  the  plaintiff  to  make  out  its  case  by  a  preponderance 
of  tlie  evidence,  announced  a  correct  proposition  of  law;  but 
its  application  of  that  rule  to  the  issues  before  the  jury  was 
such  as  was  likely  to  mislead  them.  The  case,  as  submitted 
to  the  jury,  did  not  consist  solely  of  issues  upon  the  declara- 
tion, but  also  included  affirmative  issues  raised  by  the 
defendant,  such  as  that  raised  by  the  defense  of  accord  and 
satisfaction,  of  fraudulent  representations,  and  of  failure  of 
consideration,  and  as  to  those  issues  the  burden  of  proof  was 
on  the  defendant;  but  the  instruction  held  that  if  on  any 
point  necessary  to  a  recovery  by  the  plaintiff  the  evidence 
preponderated  in  favor  of  tlie  defendant  or  was  equally  bal- 
anced, the  verdict  must  be  for  the  defendant.  The  plaintiff 
could  recover  only  by  having  every  point  or  issue  found  in  its 
favor,  and  that  of  course  included  those  as  to  which  the  bur- 
den of  proof  was  on  the  defendant;  and  so  the  instruction 
seems  to  throw  the  burden  of  proof,  even  as  to  them,  on  the 
plaintiff. 

The  defendant's  seventh  instruction  was  given  by  the  court 
to  the  jury  as  follows,  the  modification  complained  of  consist- 
ing of  the  insertion  of  the  words  "then  and  there":  — 

"  If  the  jury  believe  from  the  evidence  that  the  president  of 
the  defendant  corporation,  after  the  signing  of  the  contract  of 
subscription  offered  in  evidence,  and  before  notice  of  any  call 
for  the  payment  of  said  subscription,  notified  the  plaintiff  or 
its  agents  that  the  stockholders  of  the  defendant  corporation, 
or  some  of  them,  were  dissatisfied  with  said  contract,  and  that 
said  president  then  offered  the  plaintiff  the  sum  of  one  hun- 
dred dollars  in  satisfaction  of  said  contract,  and  that  said 
plaintiff,  by  its  officers  or  agents,  then  and  there  accepted 
such  sum  of  money  in  satisfaction  of  said  contract,  then  there 
is  no  further  liability  on  said  contract,  and  the  jury  should 
find  for  defendant." 

We  are  unable  to  perceive  any  substantial  objection  to  said 
modification,  especially  as  there  is  no  evidence  of  any  accept- 
ance of  said  one  hundred  dollars  by  the  oflicers  or  agents  of 
the  plaintiff  in  satisfaction  of  said  contract,  outside  of  the  evi- 
dence of  what  occurred  at  the  time  the  one  hundred  dollars- 
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was  paid  by  Bemis  to  an  officer  of  the  plaintiff.  If  that 
money  was  ever  accepted  by  the  plaintiff  in  satisfaction  of 
the  subscription,  such  acceptance,  so  far  as  the  evidence 
shows,  was  then  and  there,  to  wit,  at  the  time  the  money  was 
paid. 

The  defense  set  up,  based  upon  the  alleged  representations 
and  promises  made  to  the  defendant  by  the  agents  of  the 
plaintifl'  at  tlie  time  the  subscription  was  made,  presents 
mere  questions  of  fact  in  relation  to  which  the  evidence  is 
conflicting,  and  which  are  not  reviewable  here.  So,  also,  of 
the  defense  of  accord  and  satisfaction  sought  to  be  made  out 
from  the  occurrences  at  the  time  the  one  hundred  dollars  was 
paid  was  held  by  the  appellate  court,  as  well  as  by  the  jury 
in  the  trial  court,  not  to  be  proved.  Whether  it  was  or  not 
is  a  question  of  fact  as  to  which  the  judgment  of  the  appellate 
court  is  final. 

After  carefully  considering  the  entire  record,  we  are  of  the 
opinion  that  it  is  free  from  substantial  error,  and  the  judg- 
ment of  the  appellate  court  will  therefore  be  affirmed. 

Judgment  affirmed.  

Negotiable  Instruments  —  Fraud  as  a  Defknse.  —  To  avoid  payment 
of  a  note  ou  tlie  ground  of  fraud,  the  fraud  must  extend  to  the  whole  con- 
Bideration:  Harlan  v.  Read,  3  Ohio  285;  17  Am.  Dec.  594.  Defendant 
may  show  that  the  note  was  given  to  plaintiff  in  consideration  tliat  he 
would  surrender  certain  acce[)teil  drafts  in  plaintiff's  favor,  and  that,  after 
receiving  the  note,  plaintiff  refused  to  deliver  up  the  drafts  until  partial 
payment  had  heen  made  thereon,  acceptances  erased,  and  receipt  in  full  had 
been  given  to  acceptor:  Shepard  v.  Hnwley,  1  Conn.  307;  6  Am.  Dec.  244; 
but  where  a  surety  was  induced  to  renew  a  note  upon  the  representation  of 
the  payee  that  the  consideration  of  the  original  note  was  for  money  paid  to 
the  principal  maker  over  the  counter  of  a  bank  by  the  payee,  when  in  fact 
the  consideration  was  for  money  paid  by  the  payee  for  the  benefit  of  the 
principal  maker  to  another  party  for  the  purchase  price  of  an  interest  in  a 
patent  right,  no  such  fraud  or  deceit  is  shown  as  to  bar  tlie  recovery  on  tlie 
note  by  the  payee  against  the  surety:  Arker  v.   Warden,  47  Kan.  51. 

CORPOKATIONS.  —  SdBSCRIPTIONS  PrIOR  TO  THE  ORGANIZATION  OF  A  COR- 
PORATION inure  to  its  henefit  after  it  ia  formed:  Griswold  v.  Trusfees,  2(5  111. 
41;  79  Am.  Dec.  3(51;  Edinhoro  Academy  v.  Eohinson,  37  Pa.  St.  210;  78  Am. 
Dec.  421.  Such  subscriptions  are  in  the  nature  of  a  continuing  offer  to  the 
proposed  corporation,  which,  upon  acceptance  by  it  after  its  formation,  be- 
come as  to  each  subscriber  a  contract  between  him  and  the  corporation: 
Penoh^cot  R.  R.  Co.  v.  Dummer,  40  Me.  172;  63  Am.  Dec.  654;  Minneapolis 
etc.  Machine  Co.  v.  Daim,  40  Minn.  110;  Yz  Am.  St.  Rep.  701;  and  an  action 
may  be  maintained  by  the  corporation  when  formed  to  recover  the  subscrip- 
tions: Marysville  Electric  Liyht  etc.  Co.  v.  Johnson,  93  Cal.  5S8;  27  Am.  8t. 
Rep.  215;  Afhol  Music  Hall  Co.  v.  Carey,  116  Mass.  471;  Red  Wing  Hotel  Co. 
r.  Friedrich,  26  Minn.  112;  Hiujhea  v.  Antietam  Mfg.  Co.,  34  Md.  316;  Inter- 
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national  Fair  etc.  Ass'n  v.  Walter,  83  Mich.  3S6;  88  Mich.  62;  Ciirry  Hotel 
Co.  V.  MulUns,  93  Mich.  318;  but  the  liability  of  a  subscriber  may  be  qnali* 
lied  by  a  subsequent  agreement  between  him  aad  the  corporatioa:  Minne» 
iipolin  Indtiglriiil  Exposition  v.  Brown,  43  Minn.  77.  A  subscriptioa  paper  by 
which  the  subscribers  "promise  to  pay  the  trustee  of  the  hotel  to  be  bnilt 
at  at.  Joseph  the  sums  set  opposite  our  names,  to  be  taken  as  stock  at  twenty- 
five  dollars  per  share,"  is  insufficient  in  and  of  itself  to  form  a  contract;  and 
wl)en  two  of  the  subscribers  afterwards  refused  to  sign  a  more  formal  paper, 
and  the  corporation,  having  been  organized,  built  the  hotel  with  full  knowl- 
edge  of  the  refusal,  it  was  held  that  tlie  subscriptions  could  not  be  recovered: 
Plank's  Tavern  Co.  v.  Burkhard,  87  Mich.  182. 

Ne(}otiablk  In'strumrnts  —  Absencb  of  Dollar  Mark. — An  order 
drawn  for  "37.89"  without  any  "$"  is  not  void,  as  being  unintelligible) 
but  the  court  will  intend  that  the  figures  are  used  as  whole  numbers  and  de« 
ciinal.s  to  express  the  national  currency  of  the  United  States:  Northrop  y, 
:S  inborn,  22  Vt.  433;  54  Am.  Dec.  83.  A  note  beginning  "$409.68  cents," 
and  proceeding  with  a  promise  to  pay  "four  hundred  and  nine  68-100  in 
currency,"  omitting  the  word  "  dollars,"  will  be  construed  as  a  promise  to 
pay  such  amount  in  dollars  and  cents:  Petty  v.  Fleishel,  31  Tex.  169;^98  Am. 
Dec.  524. 

Corporations,  Powkrs  of.  —  A  corporation  has  a  right  to  conduct  its  le- 
gitimate business  by  all  means  necessary  to  efifect  its  object,  and,  within  its 
prescribed  range,  can  do  whatever  a  natural  person  could  do:  Killingstoorih 
V.  Portland  Trust  Co.,  18  Or.  351;  17  Am.  St.  Rep,  737;  ]Vrir/ht  v.  Hughes,  119 
Ind.  324;  12  Am.  St,  Rep,  412;  but  powers  not  expressly  granted  cannot  be 
exercised  unless  they  are  nece3<ary  to  carry  into  effect  those  specifically  con- 
ff-rred:  ChicarjoGas  etc.  Co.  v.  People's  Oas  etc.  Co.,  121  111.  530;  2  Am.  St. 
Hep.  124;  Pittsburg  etc.  R'y  Co.  v.  Lyon,  123  Pa.  St.  140;  10  Am,  St,  Rep,  517. 
An  incidental  power  is  one  that  is  directly  and  immediately  appropriate  to 
the  execution  of  the  specific  power  granted,  and  not  one  that  has  a  slight  or 
re:aote  relation  to  it:  People  v.  Chica'/o  Oas  etc.  Co.,  130  111.  2G8;  17  Am,  St. 
Rep.  319;  Elevator  Co.  v.  Memphis  etc.  R.  R.  Co.,  85  Tenn.  703;  4  Am.  St.  Rep. 
798,  Where  the  corporation  is  confined  to  one  business  it  cannot  lawfully 
engage  in  enterprises  foreis^n  to  that  busines:  People  v.  River  Raisin  etc.  R,  R. 
Co.,  12  Mich,  389;  86  Am.  Dec.  64;  Tennessee  etc.  Transportation  Co.  v.  Kava- 
uaujh,  93  Ala.  325;  Simmons  v.  Troy  Iron  Worki,  92  Ala.  427.  In  construing 
a  ;;rant  of  corporate  autliority,  the  fact  that  a  particular  power  is  omitted 
from  those  enumerated  in  the  charter,  is  to  be  given  the  effect  of  a  prohi- 
bition against  its  exercise,  unless  there  is  an  imperative  implication  of  its 
inclusion:  Groff'a  Appeal,  128  Pa.  St.  621,  A  contract  entered  into  by  a 
town  company,  incorporated  "for  the  purchasing  of  lands,  the  surveying 
and  platting  of  town  sites  and  selling  town  lots  and  other  lands,"  in  which 
it  was  agreed  that,  if  R,  would  remove  a  bank,  a  barn,  and  a  restaurant 
located  elsewhere  to  the  town  site,  the  town  company  would  convey  to  him 
certain  lots  in  the  town  and  pay  him  the  sum  of  $1,000,  tends  directly  to 
enhance  the  value  of  the  remaining  property  of  the  corporation,  and  is  not 
necessarily  ultra  vires,'  Sherman  Center  Town  Co.  r.  Russell,  46  Kan.  382. 
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€niOAao  Anderson    Pressed  Briok  Compant  v, 

Keinneiger. 

[140  Illinois,  834.] 

MA.STER  AND  SERVANT  —  MiNOR  EMPLOYEES.  — If  »  boy  employed  in  a  fewK 
tory  in  which  dangerous  machinery  is  used  is  of  sufficient  age,  intelU- 
gence,  and  discretion  to  understand  and  appreciate  the  risks  to  which 
he  is  exposed,  and  is  informed  of  the  dangerous  nature  of  the  work  in 
which  he  is  employed,  then  he  must  be  held  to  have  assumed  the  ordi- 
nary hazards  and  perils  of  such  employment  and  cannot  recover  for  an 
injury  which  is  the  result  thereof. 

Master  and  Skrvamt  —  Inexperienced  Employees.  — Employers  owe  it  as 
a  duty  to  inexperienced  employees  to  point  out  the  dangers  of  which 
they  theiriselves  have,  or  ought  to  have,  knowledge  and  to  give  such 
warnings  as  may  lead  to  the  avoidance  of  injury  by  the  exercise  of  rea- 
sonable care.  Most  especially  should  this  duty  be  performed  where  the 
dangers  and  the  means  of  avoiding  them  are  not  apparent,  or  fully  with- 
in the  coinpreliension  of  tlie  servant. 

Master  and  Servant  —  Questions  for  the  Jury. — Whether  a  servant 
was  such  a  person  as  was  entitled  to  have  special  instructions  concerning 
risks  to  which  he  was  exposed  and  the  means  of  avoiding  them,  and 
whether  the  duty  of  instructing  him  was  discharged  by  his  employer, 
are  matters  for  the  jury  to  determine  from  all  the  facts  and  circum- 
stances of  the  case.  The  burden  is  on  the  servant  to  prove  the  exist- 
ence and  breach  of  such  duty. 

Master  and  Servant.  — If  a  Minor  Employee  Knows  and  Appreciatbs 
THE  Danger  and  peril  of  the  work  in  which  he  is  engngml,  and  then 
chooses  to  engage  in  it,  he  must  assume  all  risks  to  which  he  thus  ex- 
poses himself  and  cannot  recover  for  an  injury  resulting  to  him  there- 
from. If,  on  the  other  hand,  from  his  youth  and  inexperience,  he  did 
not  know  and  appreciate  such  dangers  and  his  employer  knew,  or  had 
reason  to  know,  the  peril  and  danger  to  which  he  was  exposed  and  did 
not  explain  or  give  notice  thereof,  and  he,  while  not  guilty  of  negligence 
on  his  part,  is  injured  because  he  failed  to  understand  and  appreciate 
the  danger  to  which  he  was  exposed,  then  his  employer  is  answerable. 

Neqligenoe  —  Ordinary  Care. — In  determining  whether  a  minor  em- 
ployee was.  when  injured  by  dangerous  machinery,  exercising  ordinary 
care,  the  jury  may  take  into  consideration  his  age,  intelligence,  and  dis- 
cretion, and  his  knowledge  of,  or  inexperience  with,  machinery.  The 
same  degree  of  care  is  not  required  of  a  mere  boy  of  inexperience  and 
immature  judgment  as  of  a  person  of  mature  years. 

Master  and  Servant.  —  An  Infant  Servant  Must  be  Madr  to  Under- 
stand and  appreciate  the  perils  incident  to  the  work  upon  which  he  is 
engaged,  and  any  instruction  or  explanation  which  is  not  sutficient  to 
make  him  so  understand  and  appreciate  will  not  exonerate  the  master 
from  lialiility  for  injuries  received  by  such  servant  from  such  perils  be- 
cause of  his  not  understanding  and  appreciating  them. 

Evidence  in  REBorrAL. — If  witnesses  for  defendant  testified  that  it  wai 
impossible  for  plaintiff's  hand  to  have  been  drawn  umler  a  certain  frame- 
Work  in  the  manner  testilieil  by  him,  it  is  proper  in  rebuttal  to  receive 
evidence  of  other  witnesses  to  the  effect  that  they  knew  it  waa  possible 
and  that  they  had  seen  similar  occurrences  take  place. 
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S.  M.  Millard,  A.  C.  Barnes,  and  Hiram  Barber,  for  the  ap- 
pellant. 

Frcevian  and  Walker,  for  the  appellee, 

Maquuder,  C.  J.  This  is  an  action  for  damages  for  a  per- 
sonal injury  brought  in  the  circuit  court  of  Cook  County  by 
Morris  Reinneiger,  a  boy  who  sues  by  his  next  friend,  against 
the  appellant,  the  Chicago  Anderson  Pressed  Brick  Company. 
The  trial  below  resulted  in  a  judgment  for  three  thousand  dol- 
lars for  the  plaintiff,  the  appellee  here;  and  the  judgment  ha» 
been  affirmed  by  the  appellate  court. 

Tlie  injury  occurred  on  November  17,  1888,  while  appellee 
was  in  the  employ  of  the  appellant  company.  On  that  day 
he  was  at  work  upon  one  of  appellant's  brick  machines,  when 
his  hand  was  cauglit  by  a  part  of  the  machine  and  so  crushed 
as  to  necessitate  an  amputation  of  the  arm  below  the  elbow. 

A  portion  of  the  brick-pressing  machine  consisted  of  a  cir- 
cular table  or  disc,  which  revolved  horizontally  around  its 
center.  In  the  table  are  eight  pairs  of  molds,  which  receive 
the  clay  from  which  the  bricks  are  made.  As  the  table  re- 
volves on  its  center,  the  molds  are  brought  under  a  spout,  from 
which  the  pulverized  clay  is  dropped  into  them  as  they  pass 
successively  under  it.  About  eleven  or  twelve  inches  from 
the  feed  spout  is  the  frame,  made  of  an  upright  casting  of  heavy 
iron,  containing  what  is  called  the  "  plunger."  The  plunger 
is  a  heavy  iron  or  steel  beam,  impelled  by  steam,  sliding  up 
and  down  within  the  frame,  and  fitting  into  the  mold  beneath, 
into  which  it  descends  with  great  power,  and  forms  the  bricks 
by  pressing  the  clay  into  the  molds.  Each  mold,  after  pass- 
ing under  the  spout  and  being  there  filled  with  clay,  passes  on 
under  the  plunger.  The  boy  was  required  to  oil  and  insert  a 
piece  of  metal  called  a  "  gib,"  used  to  give  an  ornamental  shape 
to  the  brick,  into  the  empty  mold  before  it  reached  the  feed 
spout,  and  tlien  to  step  into  the  space  between  the  feed  spout 
and  plunger,  and  with  his  hand  brush  off  the  superfluous  clay 
from  the  mold,  after  it  left  the  feed  spout  and  before  it  reached 
the  plunger.  During  these  operations,  the  table  had  an  inter- 
mittant,  rotary  motion,  stationary  during  tlie  feeding  and 
pressing,  and  then  revolving  on  to  the  right  to  bring  the  next 
pair  of  molds  into  proper  positions  for  being  filled  and  pressed. 

It  is  claimed  by  the  appellee  that  his  hand,  while  he  was 
engaged  in  removing  the  surplus  clay  from  the  mold  and  press- 
ing what  was  left  to  make  it  even,  was  carried  forward  under 
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the  frame  and  thence  on  under  the  plunger,  and  that  the  dan- 
ger of  the  hand  being  thus  caught  was  inherent  in  the  mode 
of  operating  this  kind  of  a  machine,  and  that  the  hand  was 
l)articuhirly  lial)le  to  be  caught  in  the  machine  on  which  the 
boy  was  at  work  because  of  its  alleged  defective  character. 
On  the  other  hand,  the  appellant  claims  that  the  boy  must 
have  reached  around  to  the  opening  in  the  frame,  afid  placed 
his  hand  under  the  plunger  with  the  idea  that  he  could  re- 
move it  before  the  plunger  descended. 

The  plaintiff  did  not  request  the  giving  of  any  instructions, 
but  the  court  gave  an  instruction  of  its  own  motion,  a  portion 
of  wliich  is  claimed  by  the  appellant  to  have  been  erroneous. 
By  it  the  jury  were  told  that  if  a  boy  employed  in  a  factory 
where  dangerous  machinery  is  in  use  "is  of  sufficient  age, 
intelligence,  and  discretion  to  understand  and  appreciate  the 
risk  to  which  he  is  exposed,  and  if  he  is  informed  of  the  dan- 
gerous nature  of  the  work  in  which  he  is  engaged,  then  he 
must  be  held  to  have  assumed  the  ordinary  hazards  and  perils 
of  such  employment,  and  cannot  recover  for  an  injury  which 
is  the  result  of  the  ordinary  peril  and  danger  of  his  employ- 
ment." 

We  think  that  the  instruction  correctly  states  the  law: 
HincJdey  v.  Horazdowsky,  133  111.  359;  23  Am.  St.  Rep.  618; 
Coovihs  V.  New  Bedford  Cordage  Co.,  102  Mass.  572;  3  Am. 
Rep.  506;  Grizzle  v.  Frost,  3  Fost.  &  F.  622.  It  is  a  general 
rule  that  wlien  a  contract  of  employment  is  made  with  a 
minor  he  assumes  the  ordinary  hazards  of  such  employment 
in  the  same  manner  as  an  adult  assumes  them:  Gartland  v. 
Toledo  etc.  E'y  Co.,  67  111.  498.  But  the  rule  is  modified  in 
case  of  young  persons  of  inexperience  and  immature  judg- 
ment, who  are  not  capable  of  fully  understanding  and  appre- 
ciating the  perils  to  which  they  are  exposed.  They  are  entitled 
to  recover  for  injuries  which  result  from  such  perils  unless 
they  have  been  instructed  how  to  avoid  them.  Employers 
owe  it  as  a  duty  to  such  inexperienced  servants  to  point  out 
the  dangers  of  which  they  themselves  have,  or  ought  to  have, 
the  knowledge,  and  to  give  such  warnings  as  may  lead  to  the 
avoidance  of  injury  by  the  exercise  of  reasonable  care.  More 
especially  should  this  duty  be  performed  where  the  danger  and 
the  means  of  avoiding  it  are  not  a{)parent,  or  fully  within  the 
comprehension  of  the  servant:  1  Shearman  and  Redfield  oa 
Negligence,  4th  ed.,  sees.  218,  219. 

Whether  the  plaintiff  below  was  such  a  person  as  was  en- 
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titled  to  demand  of  the  defendant  the  performance  of  the  duty 
here  indicated,  and  whether  the  defendant  actually  discharged 
its  duty  towards  him  in  this  regard,  were  matters  for  the  jury 
to  determine  from  all  the  facts  and  circumstances  of  the  case. 
The  burden  was  upon  the  plaintiff  to  prove  the  existence  and 
hreach  of  such  duty:  Sullivan  v.  India  Mfg.  Co.,  113  Mass. 
399.  None  of  the  instructions  given  hold  that  the  burden  of 
proof  in  this  res[)ect  was  not  upon  the  plaintiff.  Nor  do  we 
agree  with  counsel  for  the  appellant  that  there  was  no  testi- 
mony in  the  case  which  justified  the  submission  to  the  jury 
of  the  question  whether  or  not  plaintiff  was  entitled  to  a  modi- 
fication in  his  favor  of  the  general  rule  above  stated. 

The  evidence  tended  to  show  that  appellee  was  only  sixteen 
years  old;  that  he  had  worked  for  appellant  about  a  year  in 
1887  and  1888,  but  only  five  or  six  times  upon  a  machine  like 
this;  that  he  had  not  been  hired  for  any  particular  service, 
but  with  the  exception  of  the  five  or  six  times  aforesaid,  had 
been  at  work  as  a  common  laborer  wheeling  brick  in  a  wheel- 
barrow from  the  press  to  the  kiln  and  cleaning  them;  that  at 
the  end  of  the  year  he  had  left  appellant's  service  and  re- 
mained away  three  or  four  months;  that  he  had  only  been  at 
work  for  appellant  about  three  weeks  after  his  return  before 
the  accident;  that  he  had  not  been  put  at  work  upon  the 
machine  which  caused  the  injury  until  the  day  the  accident 
occurred,  and  had  only  been  so  at  work  for  a  very  short  time 
before  the  accident;  that  there  was  space  enough  between  the 
bottom  of  the  frame  and  the  surface  of  the  table  for  the  hand 
and  wrist  to  pass  under  the  frame;  that  this  particular  ma- 
chine had  a  "jerky  "  motion,  not  noticed  in  others  of  the  same 
manufacture,  so  that  it  would  suddenly  pull  the  mold  and 
the  hand  upon  it  under  the  frame;  that  the  "gib"  in  use 
when  the  accident  occurred  was  of  a  larger  size  than  the  "gibs  " 
which  the  plaintiff  had  handled  before,  and  required  the  re- 
moval of  a  greater  surplus  of  clay;  that  the  space  between  the 
feed  spout  and  the  plunger  was  only  about  eleven  or  twelve 
inches,  so  that  plaintiff  could  not  stand  in  front  of  the  table, 
])ut  was  obliged  to  stand  with  his  side  to  it;  that  within  the 
space  of  ten  or  fifteen  seconds,  while  the  mold  with  the  "  gib  " 
in  it  was  passing  from  the  feed  spout  to  the  plunger,  the  boy 
was  required  to  remove  about  two  handfuls  of  clay  from  the 
mold  and  press  the  reinainder  evenly  in  the  corners,  judging 
by  the  eye  of  the  exact  quantity  to  be  removed,  so  that  the 
brick  should  not  be  spoiled   when   pressed  by  the  plunger; 
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that  the  hoy  was  put  at  work  upon  the  machine  in  question 
on  the  day  of  the  accident  by  appeUant's  foreman;  that  ap- 
peHant's  pressman  had  charge  of  the  machine  and  managed 
it  while  it  was  running;  that  the  pressman  was  supposed  to 
keep  liis  eye  on  the  boy  and  to  see  that  he  did  not  get  into 
danger;  that  the  pressman  to'd  tlie  boy  to  look  out  and  be 
careful  and  not  get  too  close  to  the  plunger,  and  to  take  his 
clay  out  in  time;  that  if  a  pressman  left  a  machine  "for  a 
mirmte  or  so,"  he  would  tell  the  boy  at  work  to  be  careful; 
that  plaintilT  was  not  allowed  to  move  the  lever  to  stop  the 
machine;  that  just  before  the  accident,  while  the  machine 
was  in  motion  and  the  plaintiff  was  at  work,  the  pressman 
told  him  that  he  was  going  to  dinner,  and  after  he  had  turned 
his  back  upon  the  machine  and  taken  three  or  four  steps  the 
accident  occurred;  that  the  disc  performed  a  revolution  in 
one  minute  and  fifty-five  seconds,  turning  a  brick  out  of  the 
pusli-out  at  the  opposite  side  from  the  feed  spout  at  the  end 
of  every  revolution;  that  only  five  or  six  bricks  had  been 
turned  out  when  the  injury  was  inflicted.  While  the  evidence 
tends  to  show  that  certain  general  cautions  and  instructions 
were  given  to  the  boy  as  to  the  use  of  the  machine,  yet  it  does 
not  show  that  he  was  informed  of  the  extra  labor  made  neces- 
sary by  the  use  of  so  large  a  "  gib,"  or  of  the  tendency  of  this 
machine  to  move  with  a  jerk,  so  as  suddenly  to  pull  tiie  mold 
under  the  frame. 

The  portion  of  the  instruction  given  by  the  court  of  its  own 
motion  which  followed  the  quotation  above  made  from  it  was 
authorized  by  the  evidence  and  correctly  set  for  the  principles 
of  law  applicable  thereto.     It  was  as  follows:  — 

"In  this  case,  if  you  believe  from  the  evidence  that  the 
plaintifi",  at  and  before  the  time  of  the  injury,  knew  and  ap- 
preciated the  danger  and  peril  of  the  work  in  which  he  was 
engaged  at  the  time  of  the  injury,  and  understood  the  same, 
and  then  chose  to  engage  in  tlie  work  which  exposed  him  to 
such  perils  and  danger,  he  cannot  recover,  and  your  verdict 
should  be  not  guilty;  and  in  deternjining  the  question  whetlier 
or  not  the  ])laintiff  knew,  appreciated,  and  understood  the 
perils  and  dangers  of  the  work  in  which  plaintifi"  was  engaged, 
you  will  consider  tlie  evidence  as  to  plaintiff's  age,  as  to  his 
previous  experience  with  the  machine  in  question  or  similar 
macliinery,  and  all  other  evidence  bearing  upon  said  issue. 
If,  on  the  other  hand,  you  find  and  believe  from  the  evidence 
that  the  defendant  company  and   its  ofiicers  knew,  or  bad 
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reason  to  know,  the  peril  and  danger  to  which  plaihtiflfwas 
and  would  be  exposed  while  in  the  work  and  employment  in 
which  he  was  engaged  at  the  time  of  the  injury,  and  did  not 
■ex{)hiiii  or  give  notice  of  such  danger  or  peril  to  the  plaintiff, 
and  if  you  further  find  that  at  the  time  of  the  injury  the  plain- 
tiff \v;i8  not  guilty  of  negligence  and  was  exercising  ordinary 
care,  and  that  from  his  youth  and  inexperience  he  failed  to 
know,  understand,  or  appreciate,  and  in  fact  did  not  know, 
understand,  or  appreciate  the  risk  or  danger  or  peril  to  which 
he  was  exposed  in  the  work  in  which  he  was  engaged  at  the 
time  of  the  injury,  and  that  in  consequence  he  was  injured, 
then  the  defendant  is  liable,  and  you  should  find  the  defend- 
ant guilty." 

We  do  not  thinl?  the  instruction  is  erroneous  as  assuming 
that  the  machine  was  a  dangerous  one.  It  assumes  tliat  the 
work  upon  which  appellee  was  engaged  was  attended  with 
hazard  and  danger,  but  only  in  the  sense  in  which  any  em- 
ployment requiring  the  use  of  heavy  machinery  propelled  by 
steam  is  hazardous.  It  is  true  that  appellant  introduced  some 
testimony  to  show  that  the  act  of  removing  the  superfluous 
clay  from  the  mold  was  not  necessarily  attended  with  diffi- 
culty or  danger,  but  it  was  admitted  that  there  was  danger  in 
being  near  and  working  upon  such  machinery  as  was  here  in 
use.  The  appellant  proved  that  its  foreman  and  pressman 
were  in  the  habit  of  warning  the  boys  to  keep  out  of  "  danger." 
The  very  theory  upon  which  both  sides  tried  the  case  and 
asked  instructions,  namely,  that  the  employee  assumes  the 
*'  ordinary  hazards  and  perils "  of  his  employment  implies 
that  such  "hazards  and  perils"  exist. 

The  court  modified  an  instruction  asked  by  the  defendant 
which  announced  that  if  the  plaintiff,  in  the  exercise  of  ordi- 
nary care  and  caution,  might  have  seen  the  danger  and  avoided 
it,  and  his  omission  to  do  so  directly  contributed  to  the  in- 
jury, then  he  was  guilty  of  such  negligence  as  would  prevent 
a  recovery — by  stating  to  the  jury,  that  in  determining  what 
was  ordinary  care  on  the  part  of  the  plaintiff,  they  might  take 
into  account  his  age, intelligence,  and  discretion,  and  his  knowl- 
edge of,  or  experience  with  machinery,  etc.  Appellant  claims 
that,  by  the  modification,  the  jury  were  told  that  want  of  in- 
telligence and  discretion  on  the  part  of  the  appellee  would  ex- 
cuse contributory  negligence  on  his  part.  Such  was  not  the 
effect  of  the  modification,  especially  when  read  in  connection 
with  the  other  instructions  which  were  given.     The  same  de- 
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gre'^  of  care  is  not  expected  or  required  of  a  mere  boy  of  inex- 
perience and  immature  judgment,  aa  is  required  from  a  person 
of  mature  years:  Chicago  etc.  R'y  Co.  v.  Eininger,  114  III.  79. 
The  modification  could  not  have  done  the  defendant  any  in- 
jury in  view  of  the  fact  that  the  court  gave  at  the  request  of 
the  defendant  the  following  instructions:  — 

1.  "The  court  instructs  the  jury  that  the  burden  of  prov- 
ing negligence  rests  on  the  party  alleging  it,  and  where  a  per- 
son charges  negligence  on  the  part  of  another  as  a  cause  of 
action,  he  must  prove  the  negligence  by  a  preponderance  of 
evidence;  and  in  this  case,  if  the  jury  find  that  the  weight 
of  the  evidence  is  in  favor  of  the  defendant,  or  that  it  is 
equally  balanced,  then  the  plaintiff  cannot  recover,  and  the 
jury  should  find  the  issues  for  the  defendant. 

2.  "The  court  instructs  the  jury  that  where  a  person  has 
attained  such  an  age  as  to  be  capable  of  exercising  judgment 
and  discretion,  he  is  held  to  such  a  degree  of  care  as  might 
reasonably  be  expected  of  one  of  his  age  and  mental  capacity. 
And  the  simple  fact  that  a  minor,  however  young,  has  been 
injured  by  another,  or  while  in  his  employ,  does  not  cast  lia- 
bility on  the  latter.  It  must  further  appear  that  the  latter 
was  guilty  of  negligence  or  some  wrong  in  violation  of  a  duty 
to  the  minor,  and  that  the  injury  proceeded  therefrom,  other- 
wise the  child  can  have  no  compensation  for  such  injury. 

3.  "If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff, previous  to  undertaking  the  kind  of  work  in  which  he 
was  engaged  at  the  time  of  the  injury,  was  cautioned  and  ad- 
vised by  the  defendant,  or  one  of  its  servants,  of  the  dangers 
involved  in  such  work,  and  that  the  plaintiff,  at  the  time  of 
such  injury,  had  attained  such  age  as  to  be  capable  of  exer- 
cising such  judgment  and  discretion  as  to  know  and  avoid 
such  dangers,  and  that  the  plaintiff  then  undertook  to  do  such 
work,  and  was  injured  by  disregarding  the  instructions  and 
advices  he  had  received,  the  plaintiff  cannot  recover." 

Appellant  also  assigns  as  error,  that  the  court  modified  the 
fifth,  sixth,  and  seventh  instructions  asked  and  given  for  the 
defenflant  by  adding  to  the  requirement,  that  plaintiff  had 
sudicient  intelligence  to  comprehend  the  movements  of  the 
machine  on  which  he  was  working,  the  further  requirement  that 
he  knew  and  understood  and  appreciated  the  same.  The  modi- 
fication was  not  erroneous.  Such  knowledge  on  the  part  of 
the  infant  servant  necessarily  results  from  the  explanation, 
which  it  is  the  duty  of  the  master  to  give  him,  of  the  hazards 
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and  dangers  connected  with  the  business.  If  it  is  the  duty  of 
the  master  to  give  the  infant,  wlioin  he  takes  into  his  service, 
such  instructions  and  precautions  graduated  to  his  youth, 
ignorance,  and  inexperience,  as  are  necessary  to  make  him 
aware  of  his  danger,  and  to  phice  him  in  the  same  situation  with 
reference  to  it  as  though  he  was  an  adult,  then  it  must  be  made 
to  appear  that  such  infant  understands,  as  well  as  that  he  has 
the  capacity  to  understand,  before  he  can  be  denied  the  right 
of  recovery:  2  Thompson  on  Negligence,  p.  977.  Of  course, 
it  will  be  assumed  that  he  understands  if  he  has  been  in- 
structed, but  he  may  have  the  capacity  to  understand  and 
yet  may  never  have  been  instructed.  Such  is  the  doctrine  of 
the  text-books.  "  It  is  the  master's  duty  to  warn  him  (the 
servant)  of  any  danger  incident  to  the  business,  and  if,  with 
such  knowledge,  he  chooses  to  assume  the  risk  and  is  capable 
ofappreciaiing  the  hazards  ....  the  master  is  then  absolved 
from  liability  for  injuries  resulting  from  the  ordinary  hazards": 
Wood's  Master  and  Servant,  sec.  349,  p.  718.  "The  master 
must  warn  such  young  servants  against  the  dangers,  to  which 
their  employment  exposes  them,  and  he  must  put  this  warn- 
ing in  such  plain  language  as  to  be  sure  that  they  understand 
it  and  appreciate  the  danger":  1  Shearman  and  Redfield  on 
Negligence,  4th  ed.,  sec.  219. 

There  was  no  error  in  refusing  the  instruction  as  to  the  right 
of  recovery  under  the  first  count  of  the  declaration,  because 
it  assumes  that  the  plaintiff  was  directed  to  remove  the  clay 
from  the  molds  by  the  foreman.  The  foreman  ordered  the 
plaintiflF  to  go  to  work  upon  the  machine,  but  the  directions 
as  to  the  details  of  the  work  were  given  to  him  by  the  press- 
man, who  had  charge  of  the  machine.  The  instruction  was 
calculated  to  confuse  the  jury  by  attributing  to  the  foreman 
what  had  been  done  by  the  pressman;  and  it  incorrectly 
represents  the  first  count  as  designating  the  foreman  alone 
whereas  it  refers  to  "  a  certain  then  foreman  or  servant  of  the 
defendant."  There  is  the  same  objection  to  the  instruction 
as  to  the  right  of  recovery  under  the  second  count.  Both 
these  instructions  are  also  objectionable  as  singling  out,  each 
of  them,  a  single  circumstance  as  constituting  a  basis  for  the 
right  of  recovery,  and  giving  such  circumstance  an  undue 
prominence  over  all  the  other  facts  disclosed  by  the  testimony. 
Such  instructions  have  often  been  condemned  by  this  court. 

There  was  no  error  in  refusing  to  submit  to  the  jury  the 
written  questions  of  defendant's  attorneys  calling  for  special 
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findings  of  fact,  because  it  can  be  seen,  that  answers  to  said 
questions  most  favorable  to  the  defendant  would  not  have 
constituted  a  finding  inconsistent  with  the  general  verdict: 
Chicago  etc.  R'y  Co.  v.  Dunleavy,  129  111.  132. 

It  is  claimed  that  the  court  erred  in  admitting  certain  tes- 
timony introduced  by  the  plaintiff  upon  the  rebuttal.  Wit- 
nesses for  defendant  had  sworn  that  the  boy's  hand  could  not 
have  been  drawn  under  the  framework  incasing  the  plunger 
in  the  manner  stated  by  him,  mainly  upon  the  alleged  ground 
that  there  was  not  space  enough  between  the  bottom  of  the 
frame  and  the  surface  of  the  disc  to  admit  the  hand.  The 
testimony  offered  in  rebuttal  was  that  of  other  workmen,  who 
had  worked  upon  that  machine  or  a  similar  one,  and  who 
swore  that  the  hand  could  be  drawn,  while  remaining  in  the 
mold,  sideways  under  the  framework  to  the  plunger,  and  that 
such  occurrences  had  actually  taken  place.  We  do  not  see 
why  the  evidence  was  not  competent,  as  being  in  rebuttal  of 
what  defendant  had  sought  to  show  as  to  the  impossibility  of 
receiving  the  injury  in  the  manner  claimed  by  the  plaintiff. 

The  judgment  of  the  appellate  court  is  aQirmed. 


Masteb  and  Servant  —  Young  or  Inexpkrienoed  Servant  —  Asscmp- 
TION  OF  Risks.  —  Minor  employees  who  uuderataad  that  au  employment  is 
dangerous,  and  nevertheless  engage  in  it  voluntarily,  cannot  recover,  not- 
withstanding their  youth:  Kehler  v.  Schwenk,  151  Pa.  St.  505;  31  Am.  St. 
Rep.  777,  and  note;  South  West  Imp.  Co.  v.  Smith,  85  Va.  306;  17  Am.  St. 
Rep.  59,  and  note;  White  v.  Wittemann  Lithographic  Co.,  131  N.  Y.  631. 
Minor  employees  assume  the  ordinary  risks  of  their  service  which  are  ob- 
vious to  them,  or  which  have  been  pointed  out  to  them  iu  a  manner  suited 
to  their  youth  and  inexperience:  Smith  v.  Irwin,  51  N.  J.  L.  507;  14  Am.  St. 
Rep,  699,  and  note;  Camphell  v.  Eveleth,  83  Me.  50;  Pratt  v.  ProxUy,  153 
Mass.  333;  Texas  etc  R'y  Co.  v.  Brick,  83  Tex.  598.  A  minor  employee 
properly  instructed  concerning  the  dangers  of  his  employment  stands  on  the 
Bame  plane  as  other  servants  with  respect  to  the  dangers  of  the  employment: 
Fisk  V.  Central  Pac  R.  R.  Co.,  72  CaL  38;  1  Am.  St.  Rep.  22,  and  extended 
note. 

Master  AND  Servant  —  Master's  Duty  to  Instruct  Youno  and  Inkx- 
PEurENCED  Servants.  — In  an  action  by  a  young  and  inexperienced  servant 
against  his  master,  the  want  of  specitic  instructions  as  to  the  dangers  of  the 
service  is  recognized  as  a  source  of  liability  against  the  master:  Kehler  r. 
SrhLccjik,  151  Pa.  St.  505;  31  Am.  St.  Rep.  777,  and  note;  note  to  Wa<fner  y. 
Jiiyiie  Cheini/'al  Co.,  30  Am.  St.  Rep.  750.  It  is  a  master's  duty  to  instruct 
an  inexperienced  servant  in  reference  to  dangerous  machinery;  Ingerman  v. 
Mnore,  90  Gal.  410;  25  Am.  St.  Rep.  133,  and  note  with  cases  collected| 
7V.7-,f.s  ,£r  Pac.  R'y  Co.  v.  Brick,  83  Tex.  598;  New  Albany  etc.  Mill  r.  Cooper, 
131  Ind.  3G3;  King  v.  Ford  River  Lumber  Co.,  93  Mich.  172. 

Masikii  and  Servant  —  iNEXPEKfENcED  Servant  —  Qoe.stion  for  Jury. 
^ViK  ther  a  minor  knew  that  his  employment  was  dangerous,  and  the  extent 
A.M.  ST.  Kep.,  Vol.  XXXIII.  — 17 
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of  the  danger,  and  had  discretion  enongh  to  understand  it  before  nndertak* 
ing  the  employment,  are  questions  of  fact  for  the  jury:  Texas  ds  Pae.  R'jf  Oo, 
V.  Brick,  83  Tex.  593;  Connora  v.  Oriltey,  155  Mass.  575;  Wynne  r.  Conl^n, 
b6  Ga.  40;  International  etc.  R'y  Co.  V.  Hinzie,  82  Tox.  623;  JngermcM  r.  Moort, 
90  CaL  410;  25  Am.  St  Rep.  138. 


Hatch  v.  Kizeb, 

[140  ILLINOIS,  683.] 
Specific  Performance  of  a  contract  to  convey  real  property  will  not  b« 

decreed  when  it  is  shown  that  it  was  entered  into  through  a  misappre- 
hension of  both  parties  in  believing  that  the  legal  title  was  vested  in  th« 
rendor,  and  it  appears  that  this  defense  can  be  interposed  by  the  ven- 
dor when  it  ia  the  purchaser  who  is  seeking  a  decree  for  specifio  per* 
formance. 
Specific  Performance  —  Laches.  —  Great  delay  in  complying  with  a  con- 
tract for  the  purchase  of  real  estate  or  in  filing  a  bill  to  enforce  the 
rights  of  a  party  to  such  contract,  amounts  to  an  abandonment  of  it  on 
his  part,  and  forbids  the  interference  of  equity  in  his  behalf;  hence  the 
■pecific  performance  of  a  contract  for  the  purchase  of  realty  will  not  be 
ordered  if  the  complainant  has  delayed  for  eight  years  after  the  time  he 
was  entitled  to  a  conveyance  by  the  terms  of  his  contraot  before  he  filed 
his  bill  for  8_pecific  performance. 

H.  S.  Mecartney,  for  the  appellant. 

Oeorge  Scoville,  for  the  appellee. 

Wilkin,  J.  On  the  eight  day  of  October,  1890,  appellant 
filed  his  bill  in  chancery  in  the  circuit  court  of  Cook  County, 
against  appellees,  to  specifically  enforce  the  performance  of 
the  following  contract:  — 

"This  agreement,  made  this  eleventh  day  of  December,  1882, 
by  and  between  John  Kizer  ....  and  George  H.  Chisholm: 

"Witnesseth:  Thatforandinconsiderationof  thesuraof  $500, 
—  $25  of  which  the  second  party  hereby  pays  to  the  first  party, 
and  receipt  of  which  is  hereby  acknowledged,  and  the  remain- 
der, of  $475,  the  second  party  hereby  agrees  to  pay  on  or  before 
four  (4)  months  from  date  of  this  instrument, — the  first  party 
hereby  covenants  and  agrees,  upon  the  payment  of  the  said 
sum  of  $500,  to  deed,  by  good  and  sufficient  warranty  deed,  in 
fee  simple  and  free  and  clear  of  all  encumbrance  whatever, 
except  as  to  taxes,  as  stated  below,  one  hundred  and  five  lots, 
situated  in  Kizer  and  Williams's  subdivision  of  the  north-east 
quarter  of  the  north-east  quarter  of  section  thirty-one  (31),  in 
township  thirty-seven  (37),  north,  range  fifteen  (15),  east  of 
the  third  principal  meridian,  in  town  of  Hyde  Park,  Cook 
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County,  state  of  IlHnoia.  Party  of  the  second  part  agrees  to 
assume  all  taxes  now  due,  and  unpaid  by  said  party  of  the 
first  part.  It  is  understood  by  the  parties  hereto  that  the  one 
hundred  and  live  lots  hereby  referred  to  are  now  owned  by 
said  Kizer,  as  shown  by  aa  abstract  displayed  by  first  party 
to  second  party. 

"To  the  fulfillment  of  this  covenant  we  bind  ourselves,  heirs, 
administrators,  and  assigns. 

John  Kizer.  (Seal.) 

Geo.  S.  Chisholm.     (Seal.) 
"  Witnessed  by  Pleasant  Amick." 

By  an  indorsement  on  said  contract  it  is  shown  to  have  been 
filed  for  record  in  the  recorder's  office  of  Cook  County,  July  26, 
1884.  The  bill  alleges  performance  of  the  contract  on  the  part 
of  Chisholm,  and  a  refusal  by  Kizer  to  convey  said  real  estate. 
The  latter,  by  his  answer,  among  other  things,  alleged  in  de- 
fense, laches,  uncertainty  in  the  description  of  the  premises  in 
said  contract,  that  he  had  not  the  legal  title  to  said  premises 
as  was  understood  by  both  parties  when  the  contract  was 
made,  and  that  the  complainant  had  failed  to  pay  said  $475 
within  the  time  limited  in  said  contract.  There  was  a  hear- 
ing in  the  circuit  court,  and  a  decree  entered  dismissing  the 
bill  at  complainant's  cost,  from  which  complainant  below 
prosecutes  this  appeal. 

We  think  the  decree  of  the  circuit  court  should  be  affirmed 
on  either  one  of  several  grounds.  In  the  first  place,  the  con- 
tract itself,  together  with  the  abstract  referred  to  in  it,  shows 
that  the  agreement  between  the  parties  was  entered  into  under 
a  mutual  misapprehension  as  to  the  title  to  said  lots.  It  shows 
that  both  parties  understood  that  the  legal  title  was  in  Kizer. 
It  is  not  claimed  that  such  mistake  was  the  result  of  fraud  or 
misconduct  on  the  part  of  Kizer.  He  furnished  an  abstract  of 
the  title  in  connection  with  the  agreement,  which  showed  that 
the  legal  title  was  in  another,  although  he  honestly  believed 
it  was  in  himself.  As  the  title  proved  to  be  in  a  third  party, 
Kizer  could  not  perform  the  contract  on  his  part,  neither  could 
he  have  required  Chisholm  to  do  so.  Whatever  might  have 
been  the  rights  of  the  parties  in  an  action  for  a  breach  of  the 
contract,  a  court  of  equity  would  not,  on  the  admitted  facts, 
decree  a  specific  performance  of  it.  The  rule  is  that  such  & 
decree  will  not  be  entered  unless  the  agreement  has  been  made 
with  "  perfect  fairness,  and  without  misapprehension,  misrep- 
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resentation  or  oppression  ":  Fri&hv  ▼.  Rallance,  4  Scam.  299^, 
39  Am.  Dec.  409;  Bowman  ▼.  Cunningham,  78  111.  48.  "  To 
entitle  a  party  to  a  decree  for  a  performance  of  the  agreement 
it  must  be  reasonable,  fair  and  equitable.  If  wanting  in  any 
of  these  particulars,  specific  performance  should  never  h& 
granted,  for  it  is  only  on  the  principle  tliat  it  is  unjust  and 
inequitable  to  permit  the  contract  to  remain  unexecuted,  that 
a  court  of  chancery  assumes  jurisdiction  to  enforce  it":  Tamm 
V.  Lavalle,  92  111.  263;  Woods  v.  Evans,  113  111.  186;  55  Am. 
Rep.  409. 

Again,  the  defense  of  laches  is  complete.  "It  is  the  settled 
doctrine  of  courts  of  equity  in  England,  and  of  this  court,  that 
great  delay  of  eitlier  party,  unexplained,  in  not  performing  the 
terms  of  a  contract,  or  in  not  prosecuting  his  rights  under  it 
by  filing  a  bill,  or  in  not  prosecuting  his  suit  with  diligence 
when  instituted,  constitutes  such  laci.es  as  would  forbid  the  in- 
terference of  a  court  of  equit}',  and  so  amount,  for  the  purpose 
of  specific  performance,  to  an  abandonment,  on  his  part,  of  the 
contract":  Fry  on  Specific  Performance,  218,  quoted  with  ap- 
proval in  Hough  v.  CougJthin,  41  111.  134.  Eight  years  elapsed 
between  the  time  when  Chisholm  was  entitled  to  a  deed  by  the 
terms  of  the  contract  described  in  the  bill,  and  the  bringing 
of  this  action.  True,  Chisholm  himself  filed  a  similar  bill  in 
the  circuit  court  of  Kane  County  about  one  year  after  the  con- 
tract was  made;  but  without  any  legal  excuse,  so  far  as  thia 
record  shows,  he  neglected  to  prosecute  it,  and  about  the  time 
of  the  filing  of  the  present  bill  dismissed  it  of  his  own  motion. 
The  attempted  explanation  for  this  delay  is,  that  Kizer  from 
time  to  time  said  he  would  "  fix  it  up."  There  is  no  prepon- 
derance of  evidence  in  favor  of  the  complainant  as  to  this  ex- 
planation, if  it  were  otherwise  sutficient.  Kizer  swears  that 
from  the  time  it  was  discovered  that  the  title  to  said  lots  was 
not  in  him,  he  told  Chisholm  that  he  could  not  make  a  deed, 
and  olfered  to  repay  him  the  twenty-five  dollars.  If,  as  is  now 
said,  it  was  the  duty  of  Kizer  to  make  a  deed  regardless  of  the 
outstanding  title,  Chisholm  should  have  prosecuted  his  suit  ia 
Kane  County  to  that  end.  The  failure  to  prosecute  his  action 
after  it  was  begun  was  as  fatal  to  his  right  to  a  specific  })er- 
formance  of  the  contract  as  would  have  been  his  laches  ia 
bringing  the  suit:  Hough  v.  Coughlin,  41  111.  134;  Sebring  v. 
Sebring,  43  N.  J.  Eq.  59.  There  is  also  a  failure  in  this  case 
to  show  by  a  clear  and  satisfactory  preponderance  of  the  evi- 
dence that  there  has  been  a  compliance  with  the  terms  of  tiie 
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contract  on  the  part  of  Chisholna  or  his  assignee.  See  Ralla 
V.  Ralh,  82  111.  243;  Rutherford  v.  Sargent,  71  111.  339. 

It  is  said  in  the  argument,  that  complainant  below  was  en- 
titled to  a  decree  for  a  quitclaim  deed  at  least.  That  is  not 
the  relief  prayed  for  in  the  bill,  nor  is  it  shown  that  Chisholra 
or  the  complainant  at  any  time  offered  to  accept  such  a  deed. 
Courts  will  not,  however,  specifically  enforce  a  contract  on 
terms  not  expressed  in  the  agreement. 

We  think  the  decree  of  the  court  below  is  in  conformity  with 
the  law  and  evidence  of  the  case,  and  should  be  affirmed. 

Decree  affirmed.  

Sfecifio  Pkrformanck  —  EFFiiCT  OF  Mistake. — An  agreement  Induced 
by  a  mistake  of  fact  of  one  of  the  parties  will  not  be  specitically  enforced 
against  him:  Frisbp  v.  Bailance,  4  Scam.  287;  39  Am.  Dec.  409,  and  note; 
iJhute  T.  Quincy,  156  Mass.  189;  Campbell  v.  Durluim,  86  Ala.  299;  Triffg  v. 
Jtead,  5  Humph.  529;  42  Am.  Dec.  447,  and  note;  Meaux  v.  Helm,  Siieed, 
252;  2  Am.  Dec.  716.  In  actions  for  the  specific  performance  of  contracts 
for  the  sale  of  lands,  equity  will  look  to  the  intention  of  the  parties:  T/iorii' 
burgh  v.  Fiah,  11  Mont.  53.     See  Vail  v.  Tillman,  2  VVaih.  476. 

Specific  Performance  —  Effecc  of  Laches.  —  Specific  performance  of  a 
contract  for  the  purchase  of  lands  will  not  be  decreed  at  the  instance  of 
the  buyer  when  he  has  been  guilty  of  laches  or  unnecessary  delay:  JolinHon 
V.  Jones,  85  Ala.  2S6;  Mei'llin;/  v.  Trefz,  48  N.  J.  Eq.  638;  Penrose  v.  Leeds, 
46  N.  J.  Eq.  294;  Knox  v.Spratt,  23  Fla.  64;  liequa  v.  Snow,  76  Cal.  590.  A 
party  seekin:.;  specific  perforuiance  must  show  that  lie  has  not  been  guilty  of 
laches  or  negligence,  but  that  he  lias  taken  all  proper  steps  toward  a  per- 
formance on  his  part:  Rogers  v.  Sawidcrs,  16  Me.  92;  33  Am.  Dec.  635,  and 
note;  Oreen  v.  Corellaud,  10  Cal.  317;  70  Am.  Dec.  725,  and  note;  Bryan  r. 
Lofflus,  1  Rob.  12;  39  Am.  Dec.  242;  Patterson  v.  Martz,  8  Watta,  374;  34 
Am.  Deo.  474,  and  note;  Iforihrup  v,  Stevens,  39.Mina.  105. 


Covington  v.  Neftzqer. 

[140  Illinois,  608.] 
Lunatics,  Actions  by,  Who  may  Bring.  — A  bill  in  equity  purporting  to 
be  by  a  lunatic  by  his  next  friend,  and  seeking  to  set  aside  a  deed  of 
■uch  lunatic  should  be  dismissed.  No  person  can  maintain  such  a  suit 
on  behalf  of  a  lunatic  unless  he  has  authority  to  act  for  him  and  to  bind 
his  estate,  and  this  authority  his  next  friend  does  not  posseaa. 

Mulkey  and  Sawyer,  for  the  plaintiff  in  error. 

James  E.  Courtney,  for  the  defendant  in  error. 

Craig,  J.  This  was  a  bill  in  equity,  brought  in  the  name 
•of  George  W.  Covington,  by  his  next  friend,  Alexander  Cov- 
ington, to  set  aside  a  certain  deed  executed  on  or  about  the 
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first  day  of  March,  1871,  by  the  said  George  W.  Covington, 
which  purported  to  convey  certain  premises  therein  described, 
situated  in  Pope  County.  The  ground  relied  upon  in  the  bill 
to  set  aside  the  deed  is,  that  George  W.  Covington,  at  the 
time  the  deed  was  executed,  was  insane,  and  that  he  has  re- 
mained insane  ever  since.  A  general  demurrer  was  inter- 
posed to  the  bill,  which  the  court  sustained,  and  the  bill  wa» 
dismissed. 

There  is  but  one  question  of  any  importance  presented  by 
this  record,  and  that  is  whether  the  action  was  properly 
brought  in  the  name  of  George  W.  Covington,  the  insane  per- 
son, by  his  next  friend.  In  Story's  Equity  Pleading  the 
author  (sec.  64)  says:  "The  care  and  commitment  of  the 
custody  of  the  persons  and  estates  of  idiots  and  lunatics  are, 
in  England,  the  special  prerogative  of  the  crown,  ....  and 
whenever  one  is,  by  an  inquisition,  found  to  be  an  idiot  or  lu- 
natic, the  person  holding  the  great  seal  commits  the  custoly 
of  the  person  and  estate  of  such  idiot  or  lunatic  to  some  suit- 
able person  or  persons,  who  is  or  are  called  the  committee  or 
committees  of  the  idiot  or  lunatic.  Tn  all  such  cases,  the  idiot 
or  lunatic  must  sue  by  the  committee  or  committees  of  their 
estates,  all  of  them  being  made  parties  plaintiff."  In  section 
65  it  is  said:  "In  some  of  the  states  in  America  the  courts  of 
equity  are  intrusted  with  the  like  authority  to  appoint  com- 
mittees for  idiots  and  lunatics,  and  in  such  cases  the  idiots 
and  lunatics  sue  by  their  committees.  In  other  states  idiots 
and  lunatics  are  by  law  placed  under  guardians  appointed  by 
jther  courts.  In  such  cases,  the  idiots  and  lunatics  sue  and 
defend  by  the  proper  guardians,  unless  some  other  is  specially 
appointed  for  that  purpose." 

A  very  interesting  case  on  this  subject  is  Ortley  v.  Me«- 
eere,  7  Johns.  Ch.  139,  where  a  bill  was  filed  in  the  name  of 
the  committee  alone,  to  set  aside  an  act  of  the  lunatic.  A 
demurrer  was  interposed  to  the  bill,  on  the  ground  that  the 
lunatic  should  have  been  joined  as  a  party  with  the  commit- 
tee. Chancellor  Kent,  in  delivering  the  opinion  of  the  court, 
said:  "  It  is  not  necessary  for  the  lunatic  herself  to  be  a  party 
plaintiff  with  her  committee  to  set  aside  an  act  done  by  her 
while  pi'^  was  under  mental  imbecility.  The  same  objection 
was  nwuie  in  the  case  of  Attorney-general  v.  Parkhurst,  1  Ch. 
Cas.  113,  and  overruled  by  the  lord  keeper  ....  In  another 
case  {Ridler  v.  Ridler,  1  Eq.  Cas.  Abr.  279)  the  bill  was  by  a 
lunatic  and  his  committee,  ....  and  a  demurrer  was  put  ia 
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because  the  lunatic  was  a  party  with  his  committee,  and  tha 
demurrer  was  overruled.  It  would  seem,  therefore,  to  be  im- 
material, and  but  matter  of  form.  The  lunatic  may  be  joined 
with  the  committee,  or  omitted,  according  to  these  cases. 
....  The  general  practice,  however,  is  to  unite  the  lunatic 
with  the  committee,  as  was  done  in  Addison  v.  Daioson,  2 
Vern.  678;  but  tliere  does  not  appear  to  be  any  use  in  it,  or 
:iny  necessity  for  it,  as  the  committee  have  the  exclusive  cus- 
tody and  control  of  the  estate  and  rights  6{  the  lunatic.  The 
lunatic  may  be  considered  as  a  party  by  his  committee,  and, 
like  trustees  of  an  insolvent  debtor,  the  committee  hold  the 
estate  in  trust,  under  the  direction  of  the  court." 

It  will  be  observed  that  the  principle  upon  which  the  chan-^ 
cellor  held  that  the  committee  was  the  proper  party  to  bring 
the  action  was,  because  they  have  the  exclusive  custody  and 
control  of  the  estate  and  rights  of  the  lunatic,  and  it  is  ob- 
vious that  a  person  not  clothed  with  authority  to  bind  the 
lunatic  or  control  his  estate  ought  not  to  be  permitted  to  file 
a  bill  to  set  aside  or  impeach  an  act  of  the  lunatic:  Nickol  v. 
Thomas,  53  Ind.  42.  A  person  suing  as  next  friend  has  no 
authority  to  bind  the  lunatic  or  his  estate.  He  is  a  mere  vol- 
unteer, clothed  with  no  authority  from  any  court.  He  may 
be  liable  for  costs,  but  he  does  not  control  the  lunatic  or  hia 
estate  in  any  maniier  whatever,  and  it  would  be  a  dangerous 
rule  to  hold  that  such  a  person  might,  at  his  own  will  or  dis- 
cretion, come  into  court  for  the  purpose  of  impeaching  a  trans- 
action in  which  he  has  no  interest,  as  trustee  or  otherwise,  and 
over  which  he  has  no  control.  The  rule  on  this  subject  is  well 
expressed  in  Dorsheimer  v.  Roorback^  18  N.  J.  Eq.  439,  where 
it  is  among  other  things  said:  "The  rule  is  a  wise  one.  It 
should  never  be  permitted  that  any  volunteer  should,  by 
styling  himself  the  next  friend  of  an  idiot,  bring  suit  for  him, 
and  lose  or  jeopard  his  rights." 

We  think  it  is  a  well  settled  principle,  that  the  person  who 
brings  a  bill  to  avoid  tlie  deed  of  an  insane  person  must  have 
l^ower  to  act  for  such  person,  and  bind  him  and  his  estate: 
Nichol  V.  Thomas,  53  Ind.  42.  The  lunatic  or  insane  person 
cannot  do  this  himself.  He  has  no  disposing  mind.  He  can 
do  no  binding  acts  himself  while  his  insanity  continues.  The 
lunatic  may  act  on  regaining  his  sanity,  as  held  in  Hovey  v. 
Ilobson,  53  Mo.  451,  89  Am.  Dec.  705;  or  his  heirs  may  act 
after  his  death:  Breckenridge  v.  Ormshy,  1  J.  J.  Marsh.  236, 
19  Am.  Dec.  71;  or  his  committee,  guardian,  or  conservator 
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may  bring  a  bill  during  his  insanity;  but  we  do  not  think, 
after  giving  the  subject  such  investigation  as  we  have  beea 
able  to  do,  that  a  bill  can  be  maintained  in  the  name  of  the 
lunatic  or  insane  person,  by  his  next  friend.  Provision  might 
be  made  by  statute,  under  which  a  bill  might  be  brought  by 
a  next  friend  in  a  case  like  the  one  involved;  but  we  have  no 
statute  authorizing  such  a  practice  where  real  estate  is  in- 
volved. Chapter  86  of  our  Revised  Statutes  of  1874  provides 
for  the  appointment  of  conservators  for  insane  persons.  Sec- 
tion 5  of  the  act  provides  that  such  conservator  shall  have 
the  care  and  management  of  the  real  and  personal  estate  of 
his  ward  and  the  custody  of  his  person,  uidess  otherwise  or- 
dered by  the  court.  Section  13  declares  "he  shall  appear  for 
and  represent  his  ward  in  all  suits  and  proceedings,  unless 
another  person  is  appointed  for  that  purpose,  as  conservator 
or  next  friend,"  while  section  5  of  the  chancery  act  provides 
that  suits  in  chancery  may  be  commenced  and  prosecuted  by 
infants,  either  by  guardian  or  next  friend,  and  by  conserva- 
tors on  behalf  of  the  persons  they  represent.  While  the  stat- 
ute does  not  determine  in  whose  name  a  suit  of  this  character 
shall  be  brought,  the  language  used  seems  to  point  to  the  con- 
clusion that  the  conservator  was  the  proper  person  to  bring 
the  action. 

We  have,  however,  been  referred  to  Lane  v.  Schermerhorn,  1 
Hill,  97,  as  an  authority  in  support  of  the  position  of  counsel 
for  plaintiff  in  error.  That  was  an  action  at  law  brought  by 
certain  persons,  as  a  committee  of  a  lunatic,  to  recover  money 
due  and  owing  to  the  lunatic,  and  the  court  held  that  an  ac- 
tion for  money  had  and  received  to  the  use  of  a  lunatic  can- 
not be  maintained  in  the  name  of  the  committee.  Whatever 
may  be  the  rule  at  law  in  an  action  to  recover  money  does  not 
affect  the  question  here,  as  this  is  a  proceeding  in  equity,  and 
as  we  understand  the  question,  it  rests  upon  a  different  prin- 
ciple. 

Jones  V.  Lloyd,  L.  R.  18  Eq.  Gas.  265,  has  also  been  cited. 
That  was  a  bill  brought  by  a  certain  person  described  as  a 
person  of  unsound  mind,  by  his  next  friend,  against  a  partner, 
for  the  protection  of  property  in  which  he  was  interested  as  a 
partner,  and  on  demurrer  to  the  bill  the  demurrer  was  over- 
ruled. But  while  the  court  overruled  the  demurrer,  it  expressly 
declined  to  decide  whether  a  decree  for  final  distribution  could 
be  made  without  the  appointment  of  a  committee  on  lunacy, 
as  is  apparent  from  a  quotation  from  the  opinion,  as  follows: 
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**  I  do  not  say,  it  is  not  necessary  for  me  to  say,  at  the  present 
moment,  whether  he  will  or  will  not  obtain  a  final  decree  with- 
out application  to  the  jurisdiction  on  lunacy." 

The  court  required  Covington,  the  next  friend,  to  file  bond 
for  costs,  but  this  cannot  be  construed  as  an  order  authorizing 
him  to  sue  as  next  friend. 

We  think  the  judgment  of  the  circuit  court  was  correct,  and 
it  will  be  affirmed. 

Judgment  affirmed.  

Insane   Persons — AcrioNS  bt  —  Who    Mat  Brtitq. — Insane  persons 

may  sue  by  their  next  friend  wlien  they  have  no  general  or  testamentary 
guardian:  Smith  v.  Smith,  106  N.  C.  49S;  Beese  v.  Reese,  89  Ga.  645;  Howard 
V.  Howard,  87  Ky.  61G.  An  action  on  a  judgment  recovered  by  a  lunatic  ia 
one  state,  suing  by  proche/n  ami  may  be  maintained  in  another  state  by  the 
lunatic  suing  by  the  same  next  friend:  Cook  v.  Thornhill,  13  Tex.  293;  65 
Am.  Dec.  63,  and  note.  When  a  bill  for  the  partition  of  lands  is  filed  in  the 
interest  of  a  lunatic,  it  must  bo  filed  in  his  name  by  his  guardian,  or  he  mast 
be  joined  aa  a  complainant  with  his  guardian;    Weat  r.  W^est,  90  Ala.  45S. 
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A  Will  Should  Possess  Four  Requisites.  It  should  be:  1.  In  writing 
signed  by  the  testator  or  attested  with  his  mark;  2,  Attested  by  two 
credible  witnesses  who  sign  it  -as  such  in  the  presence  of  the  testator  and 
by  his  request;  3.  Proved  by  the  oath  of  such  witnesses  or  of  one  of 
them  to  have  been  subscribed  by  the  testator  and  by  them;  and,  4.  The 
testator  should  be  of  sound  mind  when  he  executed  the  will. 

Wills.  — The  Mark  of  a  Testator  to  his  will  is  just  as  eflfective  aa  when 
he  signs  his  name. 

Wills.  —  Witnesses  to  a  Will  Need  Not  Subschibk  Any  Formal  Clausb 

OF    ArrESTATION. 

Wills.  —  Parol  Declarations  of  a  Testator  made  before  or  after  the 
execution  of  a  will  cannot  be  admitted  in  evidence  for  the  purpose  of  in- 
validating it,  but  may  be  received  for  the  purpose  of  showing  his  knowl- 
edge of  its  contents  when  it  is  claimed  that  he  was  imposed  upon  by  not 
being  informed  thereof. 

Wills. — A  Testator  is  Presumed  to  Have  Known  the  Contents  of  a 
will  when  his  execution  of  it  is  proved  in  such  manner  as  the  statute 
requires. 

Evidence,  Error  in  Receiving  when  may  bk  Disregarded.  — If  testi- 
mony only  tends  to  establish  what  in  its  absence  is  a  legal  presumption, 
it  may  be  irrelevant,  but  cannot  work  any  injury  when  no  evidence  ia 
offered  tending  to  rebut  such  presumption. 

Wills.  — That  a  Testator  Intended  an  Instrument  Executed  by  Him 
TO  BB  His  Will  is  sufficiently  manifested  by  his  telling  a  third  person 
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that  ho  was  making  his  will  and  reqnesting  snoh  third  person  to  witness 
it  and  signing  it  a  few  moments  afterwards. 
Will,  what  is.  —  A  writing  duly  signed  by  the  person  executing  it  and 
attested  by  witnesses  which  declares  that  he,  in  consideration  of  one 
dollar,  as  well  as  his  affection,  assigns  and  sets  over  to  his  daughter  all  his 
property,  real  and  personal,  to  have  the  same  after  his  death,  is  a  will. 

Bill  to  set  aside  the  will  of  Joseph  Robinson.  An  issue 
was  made  up  and  submitted  to  the  jury  as  to  whether  the 
paper  in  controversy  was  the  last  will  of  the  decedent,  and  a 
verdict  was  returned  in  favor  of  the  will.  The  alleged  will 
was  as  follows:  "Know  all  men  by  these  presents,  That  I, 
Joseph  Robinson,  for  the  consideration  of  one  dollar,  to  me  in 
hand  paid,  as  well  as  my  affection,  do  hereby  assign  and  set 
over  to  my  daugliter,  Eliza  Jane  Brewster,  all  of  my  property, 
both  personal  and  real,  to  have  the  same  after  my  death. 

''  Witness  my  hand  and  seal  this  7th  day  of  May,  1877. 

hli 

"Attest:   "J.  S.  Post,  Joseph  x  Robinson.     [Seal.] 

"E.  McClellan."  "'"^• 

W.  C.  Johns,  for  the  plaintiffs  in  error. 

]V.  T.  Cassius,  and  Buckingham  and  Schroll^  for  the  defend- 
ants in  error. 

Maqruder,  C.  J.  1.  As  to  the  execution  of  the  instrument 
admitted  to  probate  as  the  will  of  Joseph  Robinson,  deceased. 
There  is  a  concurrence  of  the  four  requisites  which  have  been 
held  to  be  necessary  in  order  to  entitle  a  will  to  probate: 
Canntsey  v.  Canatsey,  130  111.  897.  1.  The  instrument  is  in 
writing  and  was  signed  by  Joseph  Robinson.  McClellan 
swears  that  he  saw  Robinson  make  his  mark,  and  a  signature 
is  just  as  effective  where  the  testator  makes  his  mark,  as  where 
he  signs  his  name:  Doran  v.  Mullen,  78  111.  342.  2.  The  in- 
strument is  attested  by  two  credible  witnesses,  McClellan  and 
Post.  The  subscribing  witnesses  signed  the  instrument  in  the 
presence  of  Robinson  and  at  his  request,  and  their  names  are 
written  opposite  or  under  the  word  "attest."  It  is  not  indis- 
pensable that  the  witnesses  should  subscribe  any  formal  clause 
of  attestation:  1  Redfield  on  Wills,  4th  ed.,  p.  232,  sec.  6,  and 
note  14.  3.  McClellan,  one  of  the  subscribing  witnesses,  swears 
that  he  and  Post,  the  subscribing  witnesses,  were  present  when 
Robinson  signed  the  instrument,  and  that  he,  McClellan,  saw 
Robinson  sign  it,  and  that  it  was  so  signed  by  him  in  the 
presence  of  the  two  subscribing  witnesses.  The  two  subscri}> 
ing  witnesses  do  not  declare  on  oath  in  this  case  that  they 
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were  present  and  saw  the  testator  sign  the  instrument  in  their 
presence,  because  one  of  them  died  before  the  will  was  ad- 
mitted to  probate  in  the  county  court;  but  section  6  of  the 
act  in  regard  to  wills  provides  that  "in  all  cases  where  any 
one  ....  of  the  witnesses  to  any  will  ....  shalldie  .... 
so  that  his  ....  testimony  cannot  be  procured,  it  shall  be 
lawful  ....  to  admit  proof  of  the  handwriting  of  any  such 
deceased  ....  witness,.  .  .  .  and  such  other  secondary  evi- 
dence as  is  admissible  in  courts  of  justice  to  establish  written 
contracts  generally,  in  similar  casrs."  Here  it  was  proven 
that  the  signature  of  J.  S.  Post,  as  subscribed  to  the  instru- 
ment, was  in  the  handwriting  of  said  Post,  and  that  the  in- 
strument itself  was  in  his  handwriting,  and  that  he  was 
present  and  superintended  the  execution  of  the  instrument. 
We  think  that  the  proof  required  by  section  6  was  furnished, 
and  that  under  that  section  the  will  was  as  much  entitled  to 
probate  as  though  the  deceased  witness  had  been  present. 
4.  It  is  proven  by  the  testimony  of  McClellan  that  he  believes 
Robinson  to  have  been  of  sound  mind  and  memory  when  ho 
signed  the  instrument.  We  are  of  the  opinion  that  the  execu- 
tion of  the  instrument  was  properly  established  by  proof. 

2.  It  is  claimed  by  the  plaintiffs  in  error  that  the  court 
below  erred  in  admitting  evidence  of  the  declarations  of  the 
testator,  made  before  and  subsequent  to  his  execution  of  the 
instrument  in  question.  It  is  also  claimed  that  the  court 
erred  in  instructing  the  jury  that  the  presumption  of  the  tes- 
tator's knowledge  of  the  contents  of  the  instrument  arising 
from  the  fact  that  he  signed  it,  might  be  considered  by  them 
"in  connection  with  all  the  other  evidence  in  the  case  in  de- 
termining the  question  as  to  whether  he  actually  knew  the 
contents  of  the  paper  at  the  time  he  executed  it." 

The  parol  declarations  of  a  testator  made  before  or  after  the 
execution  of  the  will  cannot  be  admitted  for  the  purpose  of 
invalidating  the  will:  Dickie  v.  Carter^  42  HI.  376.  It  has 
been  held,  however,  that  declarations  of  a  testator  made 
subsequently  to  the  execution  of  a  will  may  sometimes  be 
admitted  merely  for  the  purpose  of  showing  his  knowledge  of 
its  contents  in  cases  where  it  has  been  charged  that  he  was 
imposed  upon  by  not  being  informed  of  such  contents:  1  Red- 
field  on  Law  of  Wills,  4th  ed.,  p.  567,  c.  10,  sees.  14,  15.  In 
the  present  case  we  think  that  the  evidence  of  such  declara- 
tions might  well  have  been  omitted,  but  we  do  not  think  that 
they  could  have  done  the  complainants  any  harm.    Where  th© 
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execution  of  a  will  by  tho  testator  is  proven,  as  was  done  in 
this  case,  in  such  manner  as  the  statute  prescribes,  it  will  be 
presumed  that  the  testator  knew  its  contents:  1  Redfield  on 
Law  of  Wills,  4th  ed.  p.  567,  c.  10,  sec.  14,  note  61.  Our 
statute  of  wills  does  not  require  that  the  party  executing  a 
will  shall  make  a  declaration  that  it  is  his  will:  Dickie  v. 
Carter,  42  111.  376.  In  this  case,  however,  the  proof  does 
show  that  the  testator  told  McClellan  he  was  making  his  will 
and  wanted  McClellan  to  witness  it.  The  paper  in  contro- 
versy was  produced  to  McClellan  a  few  minutes  after  he  was 
asked  to  go  to  Post's  office  to  witness  aAvill.  It  is  true  that 
the  instrument  was  not  read  over  to  Robinson  at  the  time  of 
its  execution,  nor  did  he  then  formally  declare  in  words  that 
it  was  his  will;  but  it  is  not  necessary  to  prove  that  the  tes- 
tator knew  the  contents  of  the  will.  Such  knowledge  is  pre- 
sumed from  the  fact  of  his  execution  of  it:  Doran  v.  Mullen^ 
78  111.  342;  Keithley  v.  Stafford,  126  111.  507. 

In  the  case  at  bar,  the  complainants  introduced  no  proof 
whatever  to  rebut  the  presumption  of  knowledge  arising  from 
the  execution  of  the  instrument.  If,  therefore,  the  evidence 
of  subsequent  parol  declarations  tending  to  show  knowledge 
of  its  contents  had  not  been  introduced,  the  jury  would  have 
been  justified  in  finding  that  Robinson  knew  the  contents  of 
the  paper  from  the  fact  that  he  signed  it.  The  evidence  of 
the  declarations  was  merely  cumulative  and  in  aid  of  the  pre- 
sumption arising  from  the  execution.  There  is  no  proof  that 
any  fraud  or  imposition  was  practiced  upon  Robinson,  or  that 
anything  was  done  to  conceal  from  him  the  nature  or  mean- 
ing of  the  instrument  which  he  was  signing.  Where  testi- 
mony only  tends  to  establish  what,  in  the  absence  of  proof,  is 
a  legal  presumption,  it  may  be  irrelevant,  but  it  can  certainly 
work  no  injury  in  the  absence  of  any  proof  tending  to  rebut 
or  overthrow  such  presumption:  Powell  v.  McCord,  121  111. 
330;  In  re  Will  of  Bonse,  18  111.  App.  433. 

3.  As  to  the  form  of  the  instrument.  "A  last  will  and  tes- 
tament maybe  defined  as  the  disposition  of  one's  property,  to 
take  effect  after  death  ":  1  Redfield  on  Law  of  Wills,  4th  ed., 
p.  5,  c.  2,  sec.  2,  par.  1.  The  instrument  in  controversy  is  a 
disposition  of  property  to  take  effect  after  death.  It  is  testa- 
mentary in  character,  and  wholly  executory.  The  daughter 
was  not  to  have  or  become  the  owner  of  the  estate  until  her 
fatlier's  death.  The  vesting  is  deferred  both  in  interest  and 
possession  until  the  death  of  the  maker.     The  statement  to 
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McClellan,  that  he  was  making  his  will,  and  the  request  to 
McClellaa  that  he  come  and  witness  the  will,  made  as  such 
statement  and  request,  were  only  a  few  moments  before  siga- 
ing  tlie  paper,  so  as  to  be  really  a  part  of  the  res  gestae,  indi- 
cate that  it  was  Robinson's  intention  to  make  this  instrument 
his  will:  Frew  v.  Clarke,  80  Pa.  St.  170;  Johnson  v.  Yancey, 
20  Ga.  707;  65  Am.  Dec.  646;  Badgley  v.  Votrain,  68  111.  25; 
18  Am.  Rep.  541;  Olney  v.  Howe,  89  111.  556;  31  Am.  Rep. 
105;  Roth  V.  Michalis,  125  111.  325;  Comer  v.  Comer,  120  111. 
420. 

4.  The  instructions  given  conform  to  the  views  herein  ex- 
pressed. The  only  one  of  the  given  instructions  which  is 
complained  of  has  already  been  noticed.  Counsel  for  plain- 
tiffs in  error  urge  it  as  error  that  the  court  below  refused  to 
give  instructions  numbered  five  and  six  asked  by  the  com- 
plainants. Upon  a  careful  comparison  of  these  refused  in- 
structions with  those  that  were  given,  as  they  are  set  forth  in 
the  record,  we  find  that  all  which  is  material  in  the  former 
is  expressed  in  the  latter. 

The  decree  of  the  circuit  court  is  affirmed. 

Wills  —  Requisites  of.  —  A  will  must  be  subscribed  by  at  least  two  dia- 
interested  witnesses:  Simmons  v.  Leonard,  91  Temi.  183;  30  Am.  St.  Rep. 
875;  and  the  testator  must  be  possessed  of  sulHoieat  intelligence  to  appreci- 
ate wliat  he  was  doing:  liichmo/id'a  Appe  il,  5'J  Conn.  22d;  21  Am.  St.  Rep. 
85,  and  note;  Converse  v.  Converse,  21  Vt.  1  »8;  52  Am.  Uoc.  58,  and  notej 
Coinstockv.  Hallyme Ecc.  Soc,  8  Conn.  254;  2l)  Am.  Dec.  lOJ;  Clark  v.  Finher, 
1  Paige,  171;  19  Am.  Dec.  402,  and  note;  and  it  must  be  signed  by  the  tea* 
tator:  Simmons  v,  Leonard,  91  Teun.  183;  30  Am.  St.  Rep.  875,  and  note. 

Will —  What  is.  — A  will  is  an  instrument  by  whicli  a  person  makes  a 
disposition  of  his  property,  to  take  effect  at  his  decease:  Barney  v.  Hayes,  11 
Mont.  571;  28  Am.  St.  Rep.  495,  and  note;  H<vil<'Jon  v.  Reed,  4l5  Kan.  73;  26 
Am.  St.  Rep.  86,  and  note;  Coner  v.  Stem,  67  Md.  449;  1  Am.  St.  Rep.  406, 
and  note;  Bahb  v.  Harrison,  9  Rich.  Eq.  Ill;  70  Am.  Dec.  203,  and  note. 

Wills — Wukthkr  Instrhmext  was  Intksded  as  Will — Evidknok. 
In  determining  whether  an  instrument  executed  by  a  testator  was  intended 
by  him  as  a  will,  evidence  as  to  the  instruction  he  gave  the  draughtsman  as 
to  the  nature  of  the  paper  he  was  asked  to  draw  is  adini3sii)!e:  Sharp  v.  Hall, 
86  Ala.  110;  11  Am.  St.  Rep.  28,  and  note  with  cases  collected.  See  nota 
to  Seals  V.  Pierce,  20  Am.  St.  Rep.  345. 

Wills  —  Sufficienct  ok  Testator's  Mark  as  a  SiONATaiiE  op  Namk. 
A  testator  may  sign  his  will  by  making  liis  mark:  Gliajfee  v.  BapfM  Mission- 
ary Convention,  10  Paige,  85;  40  Am.  Doc.  225,  and  note.  Contra,  Orahill  v. 
Barr,  5  Pa.  St.  441;  47  Am.  Dec.  418,  and  note.  A  blind  testator's  mark  ia 
equivalent  to  a  signature  when  he  is  incapable  of  subscribing  his  name:  Ray 
V.  Hill,  3  Strob.  297;  49  Am.  Dec.  647. 

WuLs.  — SuFFiciE.xcY  OF  ArrKSTATioM:  ^e&SimmonsY.  Leonard,  91  Tenn. 
183;  30  Am.  St.  Rep.  875,  and  note;  note  to  Cojjin  v.  Coffin,  80  Am.   Deo. 
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242;  note  to  Maynard  r.  Vinlon,  60  Am.  Rep.  285;  extended  note  to  Will  qf 
JHeurer,  23  Am.  Kep.  595. 

Wills.  —  Dbolarations  or  Tb.'JTatob  to  Ihpbach  or  Invalxdatb  his 
Will:  See  notes  to  Matter  of  Page,  69  Am.  Rep.  399;  Waterman  r.  WkUneif, 
62  Am.  Deo.  80;  extended  not«  to  Robert*  y.  Trawkk,  62  Am.  Deo.  167* 


Kamp  v.  People. 

[141  Illinois,  9.] 

ViLLAOK  OkOAKTZATION  —  ATTACK  BT  QCO  WARRANTO  OW  PeTITIOIT  FOB  Ob« 
OANJZATioN. — 111  quo  Warranto  proceedinga  to  determine  the  validity 
of  a  village  incorporation  under  the  Iliinoia  statute,  parol  evidence  ia 
admissible  to  contradict  the  petition  for  incorporation,  and  to  show 
that  at  the  time  of  filing  it  the  territory  did  not  have  the  required  popu- 
lation,  notwithstanding  the  recitals  in  such  petition  to  the  contrary. 

ViLLAOK  Orqanization  —  ATTACK  BY  Quo  Waruakto.  —  Under  the  Illinois 
statute,  the  duties  imposed  upon  a  county  judge  in  respect  to  the  pe- 
tition for  incorporation  and  the  steps  to  be  taken  thereunder,  are  purely 
ministerial,  and  not  judicial,  and  his  action  in  calling  an  election  for 
village  trustees  is  not  conclusive  of  the  validity  of  the  incorporation, 
which  may  be  attacked  by  quo  warranto,  and  the  recitals  in  the  petition 
for  organization  may  be  contradicted  by  parol  evidence  in  soch  proceed* 
ing. 

Village  Orqanization  —  JasTiFicATioN  on  Quo  Warranto  —  SirFnciBNOT 
OF  Answer.  —  When  the  validity  of  the  incorporation  of  a  village  under 
the  Illinois  statute  is  attacked  by  quo  warranto,  the  incorporators  must 
justify,  and  in  doing  so,  must  allege  in  their  answer  and  prove  the  ju- 
risdictional facts  necessary  to  the  validity  of  such  incorporation,  and 
their  failure  to  allea;e  such  facts  will  not  excuse  them  from  proving 
them,  as  their  existence  is  essential  to  such  justification. 

ViLLAOE  Organization  —  Quo  Warranto  —  Estoppel. — When  the  val- 
idity of  the  incorporation  of  a  village  is  attacked  on  quo  warranto  by 
the  state,  its  introduction,  in  evidence,  of  the  petition  for  incorporation, 
merely  for  the  purpose  of  identifying  the  records  to  be  used  in  the  ex- 
amination of  witnesses  to  contradict  its  recitals,  vrill  not  estop  it  from 
introducing  evidence  to  contradict  such  recitals. 

Village  Organization  —  Quo  Warranto  —  Laches  as  Defense.  —  When 
the  validity  of  the  incorporation  of  a  village  is  attacked  by  quo  warranto, 
and  the  statute  of  limitations,  or  laches  in  prosecuting  the  action,  is  not 
set  up  in  the  answer,  no  such  defense  will  be  presumed  or  considered. 

James  R.  Ward,  Frank  M.  Oreathouae,  and  Edward  A,  Pi- 

nero,  for  the  appellants. 

T.  J.  Selhy,  state's  attorney,  for  the  appellee. 

ScHOLFiELD,  J.  The  first  question  presented  in  argument 
is,  whether  it  is  competent,  in  a  proceeding  by  quo  warranto 
te  determine  the  validity  of  a  claimed  incorporation  of  a  vil- 
lage under  the  general  law,  to  receive  parol  evidence  tending 
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to  prove  that  there  was  not  a  population  of  three  hundred  in- 
habitants residing  on  the  territory  sought  to  be  incorporated, 
at  and  before  the  time  the  petition  to  become  incorporated 
was  presented  to  the  county  judge.  The  court  below  ad- 
mitted such  evidence  upon  the  trial,  and  its  judgment  was 
given  upon  a  finding  by  the  jury,  in  consequence  of  the  ad- 
mission of  parol  evidence  that  there  was  not  that  amount  of 
population  residing  on  the  described  territory  at  the  time 
mentioned. 

It  is  provided  in  section  5,  article  11,  chapter  24,  of  the 
Revised  Statutes  of  1874,  entitled  "cities,  villages,  and 
towns"  (page  242),  that  "whenever  any  area  of  contiguous 
territory,  not  exceeding  two  square  miles,  shall  have  resident 
thereon  a  population  of  at  least  three  hundred  inhabitants, 
....  the  same  may  become  incorporated  as  a  village,  under 
this  act,  in  the  manner  following:  Any  thirty  legal  voters 
resident  within  the  limits  of  such  proposed  village  may  peti- 
tion the  county  judge  of  the  county  in  which  they  reside,  to 
cause  the  question  to  be  submitted  to  the  legal  voters  of  such 
proposed  village  whether  tliey  will  organize  as  a  village  under 
this  act."  It  is  further  provided  in  the  next  section  (section 
6),  that  "upon  filing  such  petition  in  the  office  of  the  county 
clerk,  it  shall  be  the  duty  of  such  judge  to  perform  the  same 
duties  in  reference  to  fixing  the  time  and  place  of  such  elec- 
tion, giving  notice,  appointing  judges  thereof,  as  is  above  re- 
quired to  be  performed  by  the  president  and  trustees  in  towns 
already  incorporated."  And  it  is  provided  in  section  7,  that 
"if  a  majority  of  the  votes  cast  at  such  election  is  for  village 
organization  under  the  general  law,  such  proposed  village, 
with  the  boundaries  and  name  mentioned  in  the  petition, 
shall  from  thenceforth  be  deemed  an  organized  village  under 
this  act,  and  the  county  judge  shall  thereupon  call  and  fix 
the  time  and  place  of  an  election  to  elect  village  officers." 

These  are  the  only  provisions  of  the  statute  relating  to  the 
question.  It  will  be  seen  that  the  calling  of  the  election  to 
determine  whether  the  territory  shall  be  organized,  the  hold- 
ing of  that  election,  the  declaring  its  result,  and  the  declaring 
of  the  organization  of  the  village  pursuant  to  the  result  of  the 
election,  all  presuppose  that  there  is  at  least  a  population  of 
three  hundred  inhabitants  residing  on  the  territory  to  be  or- 
ganized, that  the  county  judge  is  not  required  to  find  what 
the  fact  is  in  that  respect,  that  no  tribunal  or  mode  of  ascer- 
taining what  the  fact  is,  in  that  respect,  is  provided  by  stat- 
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ute,  and  that  the  statute  does  not  make  the  petition  conclusive 
evidence  of  the  truth  of  the  facts  therein  alleged.  It  is  there- 
fore impossible  that  anybody  can  be  concluded  by  the  recitals 
of  the  petition  on  this  question. 

The  duties  imposed  upon  the  county  judge  are  upon  the 
individual  selected  and  designated  by  his  incumbency  of 
office,  and  they  are  purely  ministerial:  Owners  of  Land  v.  Peo- 
ple, 113  111.  296;  People  v.  Nelsori,  133  111.  565.  It  is  of  the 
essence  of  a  judgment,  conclusive  as  to  any  given  question, 
that  there  shall  be  both  jurisdiction  and  an  actual  decision 
of  the  question.  But  here  no  tribunal  decides  —  petitionera 
merely  recite  —  what  was  the  number  of  inhabitants:  People 
V.  McGnwan,  77  111.  646;  20  Am.  Rep.  254;  Schroeder  v.  Mer- 
chants' etc.  Ins.  Co.,  104  111.  71;  and  Kellij  v.  People,  115  111. 
589,  56  Am.  Rep.  184,  cited  by  counsel  for  appellants,  are 
therefore  wholly  unlike  the  present  case,  for  in  each  of  those 
cases  a  judgment  of  a  court  upon  the  particular  question  was 
under  consideration. 

It  was  incumbent  on  appellants  here  to  justify,  and  in 
doing  so  it  was  necessary  to  slate  particularly  the  organiza- 
tion of  the  village,  and  this  could  not  be  done  without  stating 
the  existence  of  the  jurisdictional  fact,  —  the  residence  of  the 
requisite  number  of  inhabitants  upon  the  territory  to  be  or- 
ganized, which  gave  the  right  to  file  the  petition  for  organiza- 
tion. The  people  were  not  bound  to  show  anything:  Clark  v. 
People,  15  111.  217;  Carrico  v.  People,  123  111.  203.  The  fail- 
ure of  appellants  to  set  up  the  fact  of  the  residence  of  the 
requisite  number  of  inhabitants  can  upon  no  principle  excuse 
them,  in  this  proceeding,  from  proving  that  fact,  for  without 
Buch  proof  they  do  not  justify. 

The  next  question  is,  whetlier  the  people  are  estopped  by 
the  recitals  in  the  petition,  because  of  the  petition  having 
been  read  in  evidence  by  the  state's  attorney  in  making  out 
his  case  in  chief.  It  was  unnecessary  for  the  state's  attorney 
to  introduce  this  evidence,  and  it  should  properly  have  come 
from  the  otlier  side;  but  it  is  manifest  that  his  intention  in 
introducing  it  was  merely  to  identify  the  records,  for  the  pur- 
pose of  calling  the  attention  of  the  witnesses  to  them,  in  their 
examination,  on  the  contested  fact.  It  was  not  introduced  to 
prove  the  number  of  inhabitants,  but  as  a  basis  for  contra- 
dicting its  recitals  in  that  respect.  We  think  the  people  were 
not  estopped  by  its  recitals. 

A  point  was  urged  in  argument,  that  great  injury  will  re- 
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suit  from  now  allowing  this  suit  to  be  prosecuted,  by  reason 
of  many  important  acts  having  been  done,  in  good  faith,  upon 
the  validity  of  the  organization.  It  is  a  sufficient  answer  to 
this,  that  no  statute  of  limitations,  and  no  facts  constituting 
laches  on  the  part  of  the  people  in  prosecuting  the  suit,  are 
set  up  in  the  answer.  We  cannot  presume  the  existence  of 
such  laches  as  sliould  bar  the  prosecution  of  the  suit  without 
allegation  or  proof. 

The  only  remaining  question  is  one  of  fact:  Does  the  evi- 
dence sustain  the  finding  of  the  jury  as  to  the  number  of  in- 
habitants residing  on  the  territory  sought  to  be  organized,  at 
the  time  the  petition  for  that  purpose  was  presented?  We 
are  unable  to  say  that  it  does  not.  In  our  opinion  there  is 
ample  evidence,  if  believed  by  the  jury,  to  sustain  their  find- 
ing, and  we  cannot  say  that  in  believing  it  they  must  have 
been  influenced  by  partiality  or  prejudice. 

The  judgment  is  affirmed. 

Quo  Warranto  —  Defkctively  Oroantzed  MunicipaIi  Corporatkjhs. 
An  infonujition  will  lie  against  a  de  facto  municipal  corporatioa  for  th« 
usurpation  of  corporate  franchises,  or  to  oust  it  from  the  enjoyment  of  th« 
privileges  thereof:  Slate  v.  Traa/,  4S  Min.  497.  When  an  information  in  the 
nature  of  a  quo  warranto  is  filed  quijstioning  the  legality  of  the  organized 
tion  of  a  municipal  corporation,  suoli  de  facto  corporation  is  a  proper  defend- 
ant: State  V.  CoiiiinUnonerSf  50  N.  J.  L.  457;  People  v.  Spring  Valley,  129  111. 
169.  For  a  discussion  of  the  subject  of  informations  in  the  nature  of  Qtto 
warranto  against  municipal  corporations,  see  extended  note  to  People  v. 
Pens^elaer  etc.  R.  R.  Co.,  30  Am.  Dec.  48,  49. 

Quo  Warranto  —  Lacues.  —  Lapse  of  time  is  no  bar  to  filing  an  infor- 
mation in  the  nature  of  a  quo  warranto  by  tlie  attorney-general:  Slate  tf. 
Fawtuxet  Turnpike  Co.,  8  E.  I.  521;  94  Am.  Deo.  123,  and  note. 
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[141  Illinois,  85.] 
Eminrnt  Domain — Use  o»  SxaEivrs  by  Railroad —  Damaoes. — When 
a  railroad  acquires  the  right  to  lay  its  tracks  in  the  streets  of  a  city, 
it  is  not  required  to  institute  condemnation  proceedings  in  respect  to 
damages  which  may  accrue  to  owners  of  property  abutting  thereon; 
and  when  no  part  of  such  property  is  taken  for  such  public  use,  the 
owner  is  not  entitled  to  have  proceedings  instituted  under  the  eminent 
domain  law  to  ascertain  what  damages  his  property  may  sustain  in 
oonsequence  of  the  construction  and  operation  of  tlie  railroad.  H«  ia 
remit-ted  to  his  action  at  law  to  recover  his  damages,  which  must  all  b« 
recovered  in  one  action. 
Am.  St.  Rep.,  Vou  XXXHL  —18 
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8trket3  —  UsK  or,  by  Railroad  —  Damaobs.  —  A  railroad  company  is  liabl* 
for  all  direct  physical  damar^e  accrning  to  a  coatiguous  or  abnt« 
ting  landowner  from  the  construction  and  operation  of  snch  railroad 
in  the  street,  although  no  land  is  actually  taken;  ami  in  such  case,  tho 
dain-vf^es,  past,  present,  and  future,  to  wliich  the  landowner  is  entitled, 
must  be  rocovered  in  one  action. 

Ehivknt  Domain  —  Public  Qsk — Taktvq  Property  fob  Railroad  is. 
Kailroaia  are  quasi  public  corporations,  and  the  taking  or  damaging  of 
private  property  for  their  construction  or  maintenance  ia  a  public  as« 
for  which  jmt  comppnJ?ation  must  be  made. 

Strkkts  —  Use  of  by  Railroad  —  Injunction  —  Damages. — An  injnno- 
tion  will  not  lie  at  the  suit  of  an  abutting  property  owner,  when  the 
entry  upon  a  street  by  a  railroad  is  under  the  authority  of  the  manici* 
pal  agency  invested  witli  the  control  of  such  street.  In  such  case,  th« 
abutting  property  owner  has  an  adequate  remedy  at  law  in  an  action  to 
recover  his  damages,  and  there  is  no  ground  for  the  interference  of  • 
court  of  equity. 

Streets  —  Use  of  by  Railroad  —  Damages  as  against  Encumbrancers  ob 
Alienees.  — Wlien  the  property  of  an  abutting  owner  is  taken  or  dam- 
aged by  the  construction  or  operation  of  a  railroad  in  a  street,  he  ia 
entitled  to  compensation  for  the  injury  received,  as  against  the  encum- 
brancers, alienees,  or  successors  of  such  railroad,  and  its  franchises  and 
property,  unless  he  has  done  some  act  amounting  to  a  waiver  of  bis 
right,  or  by  which  he  is  estopped  from  asserting  it. 

Streets — Use  of  by  Railroad — Damages  as  against  Alienee  or  En- 
cumbrancers.—  When  the  property  of  an  abutting  owner  ia  damaged  by 
the  construction  of  a  railroad  in  the  street,  he  may  be  without  means  of 
redress  until  by  appropriate  proceedings  he  has  had  the  extent  and 
amount  of  his  damage  ascertained;  but  when  tlie  ilamages  are  ascertained 
in  the  mode  provided  by  law  the  right  of  such  owner  to  the  payment  of 
the  same  as  compensation  out  of  the  railroad  property  is  absolute  as  • 
condition  to  the  continued  appropriation  of  the  street  to  such  public  use 
whereby  the  injury  is  inflicted,  and  it  is  not  in  the  power  of  the  railroad 
company  by  alienation  or  encumbrance  of  its  property  to  defeat  this 
riglit,  and  the  alienee,  encumbrancer,  or  successor,  will  take  with  notice 
of  the  provisions  of  law  restricting  the  power  to  take  or  damage  private 
property  for  a  public  use,  and  subject  to  the  burden  cast  upon  the  rail- 
road company  by,  through,  or  under  which  such  interest  is  acquired. 

Eminent  Domain  — Property  Taken  or  Damaged  by  Railroad  —  Recov- 
ery against  Mortgagees —  Priority  of  Lien.  —  When  a  mortgagee 
of  the  bonds  and  property  of  a  railroad,  is  notified  by  the  face  of  the 
bonds  that  they  are  issued  upon  a  projected  and  unfinished  road,  he 
takes  with  notice  that  the  right  of  way  must  be  acquired  in  some  of  the 
recognized  modes  known  to  the  law,  and  that  whan  the  road  is  built 
through  cities,  damages  may  thereby  be  caused  for  which  compensation 
must  be  made,  and  when  such  damages  have  accrued  and  have  been  re- 
duced to  judgment,  the  fact  that  the  bonds  and  the  mortgage  were 
executed  prior  to  the  recovery  of  snch  judgment,  will  not  give  the  mort- 
gage any  priority;  on  the  contrary,  upon  a  foreclosure  thereof,  the  judg- 
DTieat  for  damages  must  be  first  satisfied  out  of  the  proceeds  of  the  fore- 
closure sale  of  the  railroad  property. 

Eminent  Domain  —  Damage  to  Private  Property— Survival  of  AtmoN. 
Whea  a  cause  of  action  has  accrued  for  damages  to  private  property 
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from  the  constrnction  of  a  railroad,  and  suit  has  been  instituted  there« 
for  in  the  lifetime  of  the  party  damaged,  the  right  of  action  will  survive 
and  pas»  to  his  personal  representative  upon  his  death  and  not  to  bis 
heir  or  devisee. 

Eminent  Domain  —  Damaqk  to  Privatb  Property  —  Hiqht  of  AcrrioN  — 
Measure  of  Damages.  —  In  case  of  damage  to  private  property  from 
the  location  and  construction  of  a  railroad,  a  right  of  action  accrues  upon 
the  completion  of  the  road  to  recover  not  only  present  but  prospective 
damages,  but  the  injured  party  may  bring  his  action  at  any  time  within 
live  years  from  the  accruing  of  the  right.  He  may  wait  until  his  perma- 
nent damages  have  become  susceptible  of  absolute  proof  before  bringing 
his  action,  if  brought  within  the  five  years,  and  then  recover  his  perma- 
nent damages  instead  of  sooner  bringing  the  action  and  resorting  to  proof 
of  prospective  damages  arising  from  the  operation  of  the  road. 

Eminent  Domain  —  Measukb  of  Damage  to  Private  Protkutt  —  Stat- 
ute OF  Limitations.  —  Whenever  a  right  of  action  for  damages  for 
injury  to  private  property  from  the  location,  construction,  and  operation 
of  a  railroad  has  accrued,  and  the  action  has  been  brought  within  the 
period  of  the  statute  of  limitations,  proof  may  be  made  of  the  permanent 
damages  to  the  property,  and  the  recovery  being  once  for  all,  may  in- 
clude all  damages  flowing  from  the  location  and  ordinarily  skillful 
operation  of  the  road. 

Eminent  Domain  —  Damage  to  Private  Propertt  —  Measure  of  Dam- 
ages to  Tenant.  —  When  the  business  of  a  tenant  is  injured  by  the 
location  and  operation  of  a  railroad  in  front  of  the  leased  premises,  the 
measure  of  damages  which  may  be  recovered  by  the  tenant  is  limited 
to  the  loss  of  probable  profits  in  his  business  as  shown  by  the  evidence 
from  the  time  of  the  construction  of  tlie  road  and  its  operation  to  such 
time  as  the  tenant  might,  by  the  exercise  of  ordinary  diligence,  have 
procured  another  place  of  business  equally  eligible  for  the  transaction 
of  his  business,  including  a  reasonable  time  for  removal. 

Eminent  Domain  —  Invitation  to  Locate  Railroad  —  Estoppel  to 
Claim  Damaoes. — When  the  owner  of  property  urges  or  induces  a 
railroad  company  to  locate  its  road  on  an  adjacent  street  he  will,  after 
the  invitation  has  been  acted  upon,  be  estopped  from  claiming  damages 
or  enjoining  the  operation  of  tlie  road,  but  to  create  such  estoppel  there 
must  be  some  affirmative  act  by  such  owner,  in  reliance  upon  which  the 
railroad  company  has  acted  to  its  prejudice.  The  fact  that  such  owner 
requested  an  alderman  to  vote  for  an  ordinance  granting  the  right  to 
the  company  to  locate  its  road  on  the  street,  when  it  does  not  appear 
that  such  vote  was  necessary  to  the  passage  of  the  ordinance,  does  not 
estop  him  from  recovering  for  damages  to  his  business  arising  from  the 
location  and  operation  of  the  road. 

Eminent  Domain  —  Damage  to  Private  Propertt  —  Judgment  for, 
WHETHER  Binding  on  Mortgagees  of  Railroad.  —  A  judgment  by 
default  against  a  railroad  for  damages  to  adjoining  property,  arising 
from  the  construction  and  operation  of  the  road,  is  not  binding  aa  to 
amount  on  a  mortgagee  of  the  company  not  a  party  thereto,  and  in  a 
contest  between  such  mortgagee  and  the  owner  of  the  property  damaged 
as  to  priority  of  payment  out  of  the  proceeds  of  a  sale  of  the  road  and 
property  under  foreclosure,  the  court  may  reopea  sach  judgment  and 
require  a  reassessment  of  the  damages. 


276  Penn  Mutual  Life  Ins.  Co.  v.  HEisa      [Illinoiay 

Morrison  and  Whitlock,  for  the  appellants. 

T.  E.  Merritt,  and  Casey  and  Dwight,  for  the  appellees. 

Shope,  J.  The  principal  question  presented  in  this  case 
is,  whether  the  judgments  in  favor  of  appellees,  severally,  were 
entitled  to  priority  of  payment  out  of  the  funds  produced  by 
the  sale  of  the  railroad  in  the  foreclosure  proceeding  instituted 
by  appellants,  or  was  the  lien  of  the  mortgage  of  July  1,  1882^ 
paramount,  and  entitled  to  priority  of  payment  as  against 
those  judgments.  The  court  below  decreed  that  the  judg- 
ments, aggregating  $11,205,  were  entitled  to  priority,  and  di- 
rected the  master  to  pay  the  same  out  of  the  proceeds  of  the 
sale. 

The  Jacksonville  Southeastern  Railway  Company  was  or- 
ganized under  the  laws  of  this  state,  to  construct,  build,  and 
operate  a  line  of  railway  from  the  city  of  Jacksonville  to  the 
city  of  Centralia,  in  this  state.  It  acquired  title  to  an  exist- 
ing railway  from  Jacksonville  to  the  town  of  Virden,  and 
thereupon  issued  three  hundred  bonds,  of  one  thousand  dol- 
lars each,  and  executed  a  first  mortgage  on  the  road  from 
Jacksonville  to  Virden,  and  upon  its  projected  line  from  Virden 
to  Litchfield,  to  secure  the  same.  Subsequently,  on  July  1, 
1882,  it  executed  tiie  mortgage  in  question  upon  all  of  its 
line  of  road  then  constructed  and  thereafter  to  be  built  from 
Jacksonville  to  Centralia,  to  secure  eleven  hundred  and  twenty 
bonds,  of  one  thousand  dollars  each,  the  bonds  held  by  appel- 
lants being  parcel  thereof.  These  bonds  upon  their  face  con- 
tained a  condition  that  the  trustees  therein  named,  or  their 
successors  in  trust,  might  enter  upon  and  take  possession  of 
the  mortgaged  road  if  the  interest  provided  for  therein  should 
remain  due  and  unpaid  for  six  months,  or  the  taxes  on  the 
mortgaged  property  should  remain  unpaid  six  months  after  the 
same  became  due,  and  might  declare  the  principal  of  the  bonds 
due  and  payable.  By  the  terms  of  the  mortgage,  the  bonds  were 
to  be  issued  as  the  work  of  construction  progressed,  at  a  rate 
not  exceeding  ten  thousand  dollars  for  each  mile  of  completed 
road.  The  length  of  the  proposed  road  was  110  miles.  The 
road  was  completed  to  the  city  of  Centralia  from  Virden  in 
October,  1883.  By  ordinance  of  the  city  of  Centralia,  passed 
January  10, 1883,  the  railway  company  was  authorized  to  lay 
its  tracks  upon  and  along  Chestnut  Street  in  said  city,  which 
was  done.  Appellees  were  owners,  some  in  fee  and  others  by 
leasehold  interests,  of  lots  abutting  upon  Chestnut  Street, 


■May,  1S92.]     Penn  Mutual  Life  Ins.  Co,  v.  Heibs.  277 

eacli  of  vvliom,  with  others,  claims  that  his  abutting  property 
was  damaged,  and,  as  to  appellees  Heiss,  Prill,  and  Buehler, 
also  that  their  business  then  and  theretofore  carried  on  on 
said  street  was  damaged.  In  December,  1887,  and  January, 
1888,  suits  were  brought  by  appellees,  severally,  against  the 
railroad  company  to  recover  damages  therefor,  which  resulted 
in  judgments  for  the  plaintiffs.  Executions  issued  upon  these 
judgments,  and  were  returned  nulla  bona.  As  will  be  seen 
from  the  preceding  statement,  these  judgments  were  opened 
by  the  chancellor,  at  the  instance  of  appellants,  and  such 
proceedings  had  as  resulted  in  the  several  assessments,  by  a 
jury,  of  damages  to  the  property  of  appellees,  as  shown  by  the 
decree.  The  authority  of  the  city  to  authorize  the  laying  of 
the  railroad  tracks  in  Chestnut  Street,  and  its  use  for  railroad 
purposes,  is  not  questioned. 

The  constitution  of  1870,  article  2,  section  13,  provides 
"that  private  property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation.  Such  compensation, 
when  not  made  by  the  state,  shall  be  ascertained  by  a  jury 
as  shall  be  prescribed  by  law."  It  has,  however,  been  repeat- 
edly held  that  a  railroad  company  acquiring  the  right  to  lay 
its  tracks  in  the  streets  of  a  city  is  not  required  to  institute 
condemnation  proceedings  in  respect  of  damages  which  may 
accrue  to  owners  of  property  abutting  such  streets,  and  where 
no  part  of  the  land  of  an  abutting  lot  owner  is  entered  upon 
or  sought  to  be  condemned  for  public  use,  the  owner  is  not 
entitled  to  have  proceedings  instituted  under  the  eminent 
domain  law  to  ascertain  what  damage  his  property  may  sus- 
tain in  consequence  of  the  construction  and  operation  of  a 
railroad:  Peoria  etc.  Ky  Co.  v.  Schertz,  84  111.  135;  Stetson  v. 
Chicago  etc.  R.  R.  Co.,  75  111.  74;  but  the  landowner  is  re- 
mitted to  his  action  at  law  to  recover  his  damages.  The  right 
to  recover  damages  for  injury  to  private  property  occasioned 
by  the  occupation  of  a  public  street  by  a  railroad,  or  the  tak- 
ing of  other  property  for  the  public  use,  is  secured  to  the 
property  owner  by  the  provision  of  the  constitution  quoted: 
Chicago  etc.  R.  R.  Co.  v,  Ayres,  106  111.  511;  and  the  railroad 
comjiany  will  be  liable  for  all  direct  physical  damages  accru- 
ing from  the  construction  and  operation  of  such  railroad  to 
such  contiguous  or  abutting  owner:  Stone  v.  Fairbury  etc. 
R.  R.  Co.,  68  111.  394;  18  Am.  Rep.  556;  Eberhart  v.  Chicago 
etc.  Rhj  Co.,  70  111.  347. 

We  said  in  Chicago  etc.  R.  R.  Co.  v.  Loeb,  118  111.  203,  59 
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Am.  Rep.  341:  "The  just  compensation  to  be  made  for  dam- 
ages to  land  was,  in  our  opinion,  intended  as  an  indemnity, 
not  for  successive,  constantly  accruing  damages  recoverable 
as  tliey  may  afterwards  be  suffered,  but  for  all  the  damages 
the  landowner  may  suffer  from  all  the  future  consequences  of 
the  careful  and  prudent  operation  of  a  railroad,  it  being  the 
immediate  damage  done  to  the  landowner's  estate  by  chang- 
ing its  permanent  condition  and  impairing  its  present  value. 
The  action  for  damages  may  be  regarded  as  in  the  nature  of 
one  kind  of  condemnation  proceedings."  And  we  there  held 
that  under  the  clause  of  the  constitution  of  1870  restrictive  of 
the  exercise  of  the  power  of  eminent  domain  in  that  private 
property  shall  not  be  taken  or  damaged  for  public  use  with- 
out just  compensation,  the  proceedings  for  the  recovery  of 
damages  for  property  damaged  but  not  taken  should  bo 
simihvrly  regarded  as  the  provision  iu  regard  to  the  taking  of 
property  where  there  is  but  one  proceeding,  and  an  assess- 
ment of  compensation  for  damages  once  for  all;  and  that  in 
cases  where  no  land  was  taken  or  appropriated  there  should 
be  but  o:ie  proceeding  for  recovery  of  damages,  "in  which 
there  should  be  recovery  for  the  entire  damage,  past,  present, 
and  future." 

Ti  '  constitution  of  1848  provided  only  that  private  property 
should  not  be  taken  for  public  use  without  just  compensation, 
and  it  was  held  that  damages  were  not  recoverable  for  injury 
to  private  property  not  touched  by  the  public  improvement. 
To  obviate  this  supposed  defect,  the  constitution  of  1870  pro- 
vided that  private  property  should  not  be  taken  or  damaged 
for  public  use  without  just  compensation.  Property  is  neither 
to  be  taken  nor  damaged  witliout  just  compensation.  Both 
provisions  are  of  equal  importance,  and  are  alike  restrictions 
upon  the  exercise  of  the  power  of  eminent  domain.  It  is  true 
when  compensation  is  not  to  be  made  by  the  state  it  is  to  bo 
ascertained  by  a  jury  as  may  be  prescribed  by  law.  But  it 
cannot  be  important  that  the  legislature  has  failed  to  provide 
in  the  eminent  domain  act  for  the  assessment  of  such  dam- 
ages. The  property  owner  is  not  thereby  left  remediless,  but 
may  nevertheless  have  his  action  at  common  law,  and  thereby 
have  his  compensation  "ascertained  by  a  jury,"  as  required 
by  the  constitution.  It  became  necessary  for  the  legislature 
by  the  eminent  domain  act,  to  provide  for  the  right  of  entry 
upon  and  possession  of  the  private  property  of  the  citizen, 
and  as  a  necessary  incident  to  prescribe  the  mode  of  ascer- 
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tainment  of  compensation  in  cases  where  the  property  was  to 
be  actually  appropriated  to  the  public  use;  but  no  such  neces- 
sity existed  when  there  was  not  a  physical  taking  or  appro- 
priation for  the  reason  that  the  common  law  furnished  ample 
means  for  the  ascertainment  of  the  damages  done  the  prop- 
erty not  so  entered  upon  or  taken. 

The  right  of  eminent  domain  is  an  essential  attribute  of 
sovereignty,  inherent  in  every  independent  government,  and 
to  be  exercised  in  the  discretion  of  the  sovereign  power,  to 
promote  the  general  welfare  of  the  people.  The  right  of  the 
citizen  to  own,  possess,  and  enjoy  his  property  must  neces- 
sarily give  way  to  the  right  of  the  state  to  appropriate  it  to 
public  uses,  when,  in  the  judgment  of  the  sovereign  power, 
public  interest  will  be  promoted.  It  is  universally  conceded 
that  railroads  are  quasi  public  corporations,  and  that  the  tak- 
ing or  damaging  of  private  property  for  their  construction  and 
maintenance  is  a  public  use,  within  the  meaning  of  the  con- 
stitution. The  sovereign  power  of  the  state  has  seen  proper, 
for  wise  purposes  and  in  the  interest  of  natural  justice,  to 
place  an  absolute  restriction  upon  the  exercise  of  the  right 
either  to  take  or  damage  private  property,  that  just  compensa- 
tion for  the  taking  or  damaging  shall  be  paid.  It  lias  been 
uniformly  held  in  this  country,  that  the  compensation  need 
not  be  paid  before  the  taking, — it  is  sufficient  that  provision 
be  made  for  compensation  afterwards,  provided  the  payment 
be  made  certain.  So  enactments  providing  for  taking  posses- 
sion of  property  sought  to  be  condemned  for  public  use,  upon 
giving  bond,  etc.,  have  been  held  valid.  The  rule  is  stated 
by  Chancellor  Walworth  {Bloodgood  v.  Mohawk  etc.  R.  R.  Co.y 
18  Wend,  9,  31  Am.  Dec.  313)  that  the  compensation  must  be 
either  ascertained  and  paid  before  the  property  is  appropri- 
ated, or  an  appropriate  remedy  must  be  provided,  and  upon 
an  adequate  fund,  that  it  may  be  reached  by  the  owner  through 
the  medium  of  the  courts  of  justice;  and  in  Gardner  v.  Vil- 
lage of  Newburgh,  2  Johns.  Ch.  162,  7  Am.  Dec.  526,  Chan- 
cellor Kent  held,  that  if,  in  any  case,  the  government  proceeded 
without  taking  these  preliminary  steps,  their  agents  and  offi- 
cers may  and  should  be  restrained  by  injunction.  Potter's 
Dwarris,  392. 

It  will  be  unnecessary  to  pursue  this  branch  of  the  subject, 
for  the  reason  that  this  court  is  probably  committed  to  the 
doctrine  that  injunction  will  not  lie  at  the  suit  of  the  abutting 
property  owner  when  the  entry  upon  and  occupation  of  the 
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Btreet  by  a  railroad  is  by  the  authority  of  the  municipal 
agency  invested  with  the  control  of  such  street:  Stetson  v, 
Chirago  etc.  R.  R.  Co.,  75  111.  74;  Patterson  v.  Chicago  etc. 
R.  R.  Co.,  75  111.  583;  Chicago  etc.  R.  R.  Co.  v.  McGinnis,  79 
111.  269;  Truesdale  v.  Peoria  etc.  Co.,  101  III.  564;  Peoria  etc, 
R'y  Co.  V.  Schertz,  84  111.  135. 

It  was  held  in  these  cases,  that  the  provisions  of  the  emi- 
nent domain  act  providing  for  the  recovery  of  compensation 
for  property  damaged  but  not  taken,  applied  to  cases  where, 
a  portion  of  the  land  having  been  taken,  damages  resulted  in 
consequence  thereof  to  the  residue  of  the  land  of  the  same 
proprietor,  but  the  damages  resulting  to  abutting  or  adjacent 
lands  in  consequence  of  the  construction  and  operation  of  a 
railroad  upon  its  own  land  or  upon  the  lands  of  another  was 
not  within  its  contemplation,  and  that  the  railroad  company, 
having  the  right  to  enter  upon  its  own  land  or  to  enter  upon 
the  street  by  license,  its  act  of  entry,  and  of  constructing 
thereon  its  road,  was  not  unlawful,  and  hence,  there  being  a 
remedy  at  law  in  an  action  for  the  damages  occasioned,  there 
was  no  ground  for  the  interference  of  a  court  of  equity.  After 
citing  numerous  English  authorities  it  is  said  in  the  case  of 
Stetson  V.  Chicago  etc.  R.  R.  Co.,  75  111.  74:  "the  reason  given 
is,  the  impracticability  in  many  casesof  knowing  whether  dam- 
age will  be  sustained  or  not,  and  of  measuring  it  if  it  were 
certain,"  until  after  the  completion  and  operation  of  the  road; 
and  it  was  further  said,  that  the  company  was  not  bound  to 
make  compensation  for  expeetofl  damages  before  it  entered 
upon  the  work  it  had  a  lawful  right  to  perform.  "The  party 
will  be  left  to  his  action.  When  he  has  settled  his  right  to 
damages,  and  ascertained  the  measure  in  an  action  at  law,  if 
any  reason  exists  why  he  cannot  have  execution  of  the  same, 
equity  will  assist  him,  but  not  before:"  Dunning  v.  City  of 
Auro'ra,  40  111.  481;  Bliss  v.  Kennedy,  43  111.  67. 

Without  pausing  to  note  further  the  rulings  in  this  regard, 
or  to  express  our  approval  or  disapproval  of  the  same,  it  will 
be  seen  that  the  right  to  recover  compensation  for  such  con- 
sequential damages  as  may  accrue  to  abutting  property,  by 
the  appropriate  remedy  at  law,  is  clearly  recognized,  and  that 
the  want  of  power  of  a  court  of  equity  to  interfere  by  injunc- 
tion to  restrain  the  supposed  damaging  of  such  property  is 
predicated  upon  the  impracticability  of  its  ascertainment  be- 
fore the  damage  has  been  occasioned,  and  also  a  clear  recog- 
nition of  the  power  of  a  court  of  equity  to  interpose,  by  way 
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of  execution,  after  the  exhaustion  of  the  legal  remedy.  Many 
cases  are  to  be  found  in  the  books  where  the  question  has 
arisen  as  to  the  right  of  compensation  to  the  landowner  where 
liis  land  has  been  taken  and  appropriated,  and  between  the 
owner  and  encumbrancers  or  alienees  of  the  railroad  and  ita 
franchise  and  property,  and  the  uniform  holding  has  been, 
unless  the  owner  lias  done  some  act  amounting  to  a  waiver  of 
his  riglit  to  comi)ensatioii,  or  by  which  he  is  estopped  from 
asserting  it,  that  his  riglit  to  compensation  remains  unaffected 
by  the  alienation.  In  many  of  the  cases  the  right  is  placed 
upon  the  ground  that,  the  compensation  not  having  been  paid, 
the  title  to  the  land  sought  to  be  taken  remains  in  the  original 
proprietor,  and  that  ejectment  will  lie  at  his  suit  to  recover 
the  land,  or,  where  the  amount  of  compensation  has  been 
ascertained  by  condemnation  proceedings,  it  may  be  treated 
as  a  forced  sale  of  the  land,  and  a  lien  in  the  nature  of  a  ven- 
dor's lien  enforced  against  the  property.  The  right  to  com- 
pensation, before  tlie  owner  can  be  deprived  of  his  property, 
being  secured  by  constitutional  provision,  such  title  cannot 
be  divested,  except  upon  payment  of  the  compensation  (or  its 
equivalent),  by  any  act  of  the  legislature  or  of  the  railroad 
company,  and  an  alienee  or  encumbrancer  thereof  will  take 
cum  onere  the  right  of  the  owner  to  compensation,  and  is  not, 
therefore,  an  innocent  purchaser:  Rio  Grande  etc.  Ry  Go.  v. 
Ortiz,  75  Tex.  602;  Howe  v.  Harding,  76  Tex.  17;  18  Am.  St. 
Rep.  17;  Borough  of  Easton's  Appeal,  47  Pa.  St.  255;  Lycoming 
etc.  Co.  V.  Moyer,  99  Pa.  St.  615;  Western  Pennsylvania 
R.  R.  Co.  v.  Johnston,  59  Pa.  St.  290;  Drury  v.  Midland 
R.  /?.  Co.,  127  Mass.  571;  Mims  v.  Macon  etc.  R.  R.  Co.,  3  Ga. 
<533;  White  v.  Nashville  etc.  R.  R.  Co.,  7  Heisk.  51S;  Lake  Erie 
etc.  R'y  Co.  v.  Griffin,  107  InJ.  464;  Pfeifer  v.  Sheboygan  etc. 
R.  R.  Co.,  18  Wis.  155;  86  Am.  Dec.  751;  Adams  v.  St.  Johnshury 
etc.  R.  R.  Co.,  hi  Vt.  240.  A  careful  study  of  these  and  like 
oases  will  disclose  with  what  care  and  pertinacity  the  courts 
have  sought  to  protect  the  constitutional  right  of  the  citizen 
against  encroachments  upon  his  property  without  indemity 
against  loss,  by  reason  of  the  appropriation  of  his  property  to 
a  public  use. 

It  is  said  in  this  case,  however,  that  the  doctrine  of  these 
cases  does  not  apply,  for  the  reason  that  the  title  of  appellees 
to  their  property  is  unatFocted,  and  it  is  not  sought  to  interfere 
with  their  right  of  possession  or  occupancy,  and  therefore,  no 
riglit  in  their  property  being  sought  by  the  railroad,  no  lien 
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can  be  declared  in  their  favor  for  the  consequential  damages 
resulting  to  such  property  by  the  building  and  operation  of 
the  railroad.  It  must  be  conceded  that  the  right  of  appellees^ 
here,  cannot  be  predicated  upon  atiy  supposed  sale  of  their 
land,  80  that,  by  analogy,  a  vendor's  lien  might  be  declared 
in  their  favor.  Nevertheless,  there  is  a  forced  deprivation  of 
property  or  damaging  of  property  of  the  abutting  owners  with- 
out their  consent,  by  reason  of  the  appropriation  of  the  street 
to  the  particular  public  use,  and  there  is,  therefore,  in  every 
just  sense,  a  taking  of  the  private  property  of  the  abutting 
owner  to  the  extent  to  which  it  is  thus  damaged.  Property 
consists,  not  of  the  physical  thing  of  which  it  is  predicated, 
but  in  tlie  dominion  tliat  is  riglitfully  and  lawfully  obtained 
over  it,  —  the  riglitto  its  use,  enjoyment,  and  disposition.  If 
a  railroad  company,  by  building  its  road  upon  the  street  front- 
ing upon  a  lot  reduces  the  value  thereof  from  five  thousand 
dollars  to  three  thousand  dollars,  it  has  as  certainly  taken 
from  the  owner  two  thousand  dollars  of  his  property  as  if  it 
had  occupied  a  strip  of  his  land  of  that  value,  —  and  this 
seems  to  be  the  current  of  later  authority:  Lewis  on  Eminent 
Domain,  sees.  53-59,  and  cases  cited;  Rlgaey  v.  City  of  Chicago^ 
102*111.  6-4.  But  for  the  consent  of  the  city,  a  mere  instru- 
mentality of  government,  lo  the  occupation  of  this  street  by 
the  r.iili'oad  company,  it  must  have  acquired  such  right  under 
the  eminent  domain  laws  of  this  state,  and  it  cannot  affect 
the  right  of  the  abutting  owners  to  compensation,  that  the 
street  is  apjiropriated  to  the  pul  lie  use  by  the  railroad  by 
consent  of  tlie  government,  instead  of  having  been  acquired 
by  another  exercise  of  its  sovereign  power. 

It  is  not,  however,  as  we  have  already  seen,  an  open  ques- 
tion in  this  state  that  adjacent  lot  owners  may  recover  dam- 
age occasioned  by  the  building  and  maintaining  of  a  railroad 
in  the  streets  of  a  city  by  and  with  the  consent  of  the  muni- 
cipal authorities,  —  that  is,  that  damages  not  common  to 
property  in  general  resulting  to  abutting  property  from  the 
ap[)r()priation  of  the  street  by  the  railroad  is  damaging  pri- 
vate property  within  the  purview  of  the  constitutional  provis- 
ion before  quoted:  Rlgney  v.  City  of  Chicago,  102  111.  64; 
Chicago  etc.  R.  R.  Co.  v.  Loeh,  118  111.  203;  59  Am.  Rep.  34 L 
And  private  property  is,  by  the  constitutional  guaranty, 
secured  against  being  thus  damaged  for  such  public  use 
without  compensation.  Therefore,  to  hold  that  a  railroad 
may  occupy  the  streets  of  a  city,  and  thereby  damage  the 
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])rivate  property  of  abutting  or  adjacent  lot  owners,  and  by 
reason  of  alienation  or  its  insolvency  may  continue  the  occu- 
pancy and  infliction  of  the  injury,  without  indemnifying  such 
owner,  is  to  render  the  constitutional  provision  nugatory,  and 
the  safeguards  specifically  intended  by  the  people  to  be  thrown 
around  the  citizen  in  the  protection  of  the  right  of  private 
property,  is  rendered  of  no  avail.  It  may  be,  as  we  have  be- 
fore seen  it  has  been  held,  that  the  citizen  is  remediless  until 
the  damage  has  actually  occurred,  and  by  appropriate  remedy 
he  lias  determined  the  extent  and  amount  thereof;  but  when 
the  damages  are  ascertained  in  tlie  mode  provided  by  law^ 
the  riglit  of  the  lot  owner  to  the  payment  of  the  same,  aa 
compensation,  is  guaranteed  to  him  by  the  constitution  as  a 
condition  to  the  continued  appropriation  of  the  street  to  the 
public  use,  whereby  the  injury  to  his  private  property  is 
inflicted. 

As  we  have  seen,  it  is  not  in  the  power  of  the  railroad,  by 
alienation  or  otherwise,  to  defeat  this  constitutional  guaranty, 
and  the  alienee,  purchaser,  or  successor  will  be  required  to 
take  notice  of  the  provisions  restricting  the  power  to  take  or 
damage  private  property  for  public  use,  and  be  held  to  take 
subject  to  the  burthen  cast  upon  the  railroad  by,  through,  or 
under  which  the  interest  is  acquired.  It  by  no  means  fol- 
lows, as  seems  to  have  been  supposed  in  some  of  the  cases* 
that  a  right  of  action  would  exist  against  the  new  company, 
who  might  as  successor  to  the  original  railroad  company,  be- 
come possessed  of  the  franchise  and  property;  but  when  a 
mortgagee  or  a  successor  company  insists  upon  a  continuation 
of  the  use,  or  where  there  is  an  appropriation  of  that  part  of 
the  railroad  whereby  the  damage  has  been  occasioned,  the 
right  of  the  lot  owner  to  compensation  out  of  the  rea  is  abso- 
lute. 

It  is  said,  however,  that  appellants,  mortgage  bondholders, 
are  innocent  purchasers  of  the  bonds,  without  notice  of  any 
equities  in  appellees;  that  the  mortgage  by  which  the  bonds 
purchased  by  them  are  secured,  is  prior,  both  in  date  of  exe- 
cution and  recording,  to  the  judgments  of  appellees  and  to 
the  accruing  of  the  damages  for  which  the  judgments  were 
rendered.  It  is  true,  as  we  have  seen,  that  the  mortgage  was 
executed  July  1,  1882,  and  that  the  road  was  not  constructed 
along  the  street  in  question  until  October,  1883,  and  that  the 
damage  suits  were  not  brought  until  in  1887,  and  judgments 
not  recovered  until  Aucrust,  1888.     If  these  bondholders  were 
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not  required  to  take  notice  of  the  rights  of  appellees,  and  it 
is  necessary  to  bring  notice  home  to  them,  evidence  thereof  is 
not  wanting  in  this  record.  They  were  notified  upon  the  face 
of  the  bond  and  mortgage  tliat  the  bonds  were  issued  upon  an 
unfinished  line  of  road,  and  that  they  were  to  be  issued  at 
the  rate  of  ten  thousand  dollars  a  mile,  as  the  projected  line 
of  railroad  was  completed.  The  mortgage  executed  to  secure 
these  bonds  was  made  to  cover,  not  only  the  small  portion  of 
the  road  then  constructed,  but  the  franchise  and  property  of 
the  railroad  company  then  owned  or  thereafter  to  be  acquired, 
and  the  projected  line  of  road  as  it  might  be  completed  through 
to  the  city  of  Centralia.  It  was  apparent  on  the  face  of  the 
security  that  the  railroad  and  property  of  the  company  then 
in  existence  were  not  intended  as  the  sole  security  for  these 
bonds,  but  tlie  security  was  to  be  appreciated  and  perfected 
by  the  acts  of  the  railroad  company  in  the  building  and  com- 
pletion of  the  railroad.  Every  person  buying  these  bonds 
must  be  presumed  to  have  known  that  the  right  of  way  must 
be  acquired  in  some  of  the  recognized  modes  known  to  the 
law,  and  that  when  the  road  was  built  through  cities,  dam- 
ages might  be  thereby  occasioned.  They  were  bound  to  take 
notice  of  the  provisions  of  tlie  constitution  of  the  state,  and  of 
the  riglits  of  all  persons  whose  property  was  taken  or  dam- 
aged in  the  completion  of  this  public  work  to  just  compensa- 
tion for  such  taking  or  dan:»aging.  It  is  apparent,  therefore, 
that  in  respect  of  priority  over  the  judgments  of  appellees, 
ai)pell;ints  are  in  no  better  condition  than  they  would  have 
been  had  the  mortgage  been  subsequent  to  the  accruing  of 
the  damages  or  the  rendition  of  the  judgments.  It  can  no 
more  be  said  that  the  fact  that  the  bonds  were  executed  at  a 
date  prior  to  the  building  of  the  road  will  entitle  thera  to 
priority  against  persons  whose  property  was  damaged  for  the 
public  use,  than  it  could  be  that  they  are  entitled  to  priority 
as  against  persons  whose  lands  may  have  been  taken  and 
appropriated  to  the  public  use,  and  in  the  latter  case  it  will 
not  be  contended  that  the  mortgage  would  have  priority. 
The  railroad  company  was,  in  a  sense,  agent  of  the  bond- 
holders to  perfect  their  security,  and  the  latter  must  be  held 
bound  by  the  acts  of  the  company  in  respect  of  the  comple- 
tion of  the  projected  road,  so  far,  at  least,  as  such  acts  can  be 
held  to  have  been  clearly  within  the  contenjplation  of  the 
parties  in  appreciating  and  perfecting  the  security. 

By  the  original  bill  it  was  souglit  to  subject  the  corpus  of 
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the  i.iilroad  to  the  satisfaction  of  these  judgments  for  dam- 
ages. The  bondholders  and  trustees  having  been  made  par- 
ties, answered,  setting  up  their  bonds  and  mortgage,  the  bonds 
having  been  declared  due,  as  might  be  rightfully  done,  for 
the  nonpayment  of  the  interest,  filed  their  cross  bill  to  fore- 
close the  mortgage,  and  insisting  upon  the  priority  of  the 
mortgage  over  the  judginents.  The  foreclosure  was  decreed, 
and  the  question  sharply  presented  was  as  to  the  right  of 
appellees  to  satisfaction  of  their  judgments  out  of  the  proceeds 
of  the  sale  of  the  property.  It  is  apparent  that  appellants 
were  seeking  to  avail  of  the  security  as  it  had  been  perfected 
by  the  railroad  company.  This  appellants  could  not  do  with- 
out incurring  the  obligation  to  discharge  the  liability  of  the 
railroad  to  appellees.  It  was  necessary  in  the  completion  of 
the  road,  in  the  exercise  of  the  discretion  committed  to  the 
railroad  company,  to  procure  the  right  of  way  in  Chestnut 
Street,  which  was  done,  and  the  road  constructed  therein. 
The  road  thus  constructed  formed  parcel  of  the  security 
wliich  appellants  were  seeking  to  avail  of.  Before  they  could 
do  this,  as  we  have  seen,  the  railroad  company  was  required 
to  pay  the  damages  occasioned  to  appellees  by  the  building 
of  the  railroad  and  the  continued  use  of  the  street  for  that 
particular  public  use,  which  was  guaranteed  to  appellees  by 
the  organic  law  of  the  land.  It  is  not  necessary,  as  seems  to 
be  supposed,  that  we  sliould  hold  that  a  lien  was  created  by 
the  constitutional  provision  for  the  damages  to  abutting  prop- 
erty. It  is  sufficient  that  appellees  were  possessed  of  8U{)erior 
equities,  and  entitled  to  be  first  paid  out  of  the  proceeds  of 
the  sale  of  the  property.  The  right  to  the  continued  use  and 
enjoyment  of  the  railroad  upon  Chesttiut  Street,  and  its  avail- 
ability, therefore,  as  security  to  the  bondholders,  depended 
upon  tlie  payment  of  compensation  to  appellees  as  ascertained 
by  law.  We  therefore  hold  that  the  court  did  not  err  in  de- 
creeing that  the  damage  to  abutting  property  owners,  appel- 
lees, should  have  priority  of  payment  out  of  the  proceeds  of 
the  sale  of  the  railroad  under  the  decree  of  foreclosure. 

There  are  some  minor  contentions  which  we  deem  it  neces- 
sary to  notice.  It  is  insisted  by  appellants  that  the  judgment 
in  favor  of  Vortride,  administrator  of  the  estate  of  Minnie 
Vortride,  deceased,  is  erroneous,  in  that  the  right  of  action 
survived  to  the  heir,  and  not  to  the  administrator.  The  suit 
was  originally  brought  by  Minnie  Vortride,  as  owner  of  the 
abutting  property  damaged,  and  she  having  died  pending  the 
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suit,  her  administrator  was  substituted  as  party  plaintiff;  and 
the  same  question  is  raised  in  respect  of  the  judgment  in  favor 
of  Barbara  Widmann,  administratrix  of  the  estate  of  Phillip 
Widinann,  deceased.  It  is  conceded  that  the  cause  of  action 
accrued  during  the  lifetime  of  the  decedent  owners,  and  the 
question  is,  to  whom  did  the  action  survive?  As  we  have  be- 
fore seen,  the  recovery  in  this  class  of  actions,  where  the  struc- 
ture from  which  tlie  injury  flows  is  permanent  in  its  character, 
and  the  damages  therefore  permanent,  should  and  maybe  for 
all  damages  arising  therefrom,  past,  present,  and  prospective. 
It  was  said  in  Ohio  etc.  R'y  Co.  v.  Wachter,  123  lil.  440,  5  Am. 
St.  Rep.  532,  that  the  decisions  of  this  court  go  to  the  length 
of  holding  "that  all  special  damages,  present,  and  prospective, 
to  the  owners  of  lands,  resulting  or  to  result  from  properly 
constructing,  maintaining,  and  operating  a  railroad  under  the 
laws  of  tills  state,  constitute,  as  to  such  landowner,  one  single, 
indivisible  cause  of  action,  which  may  be  enforced  under  the 
eminent  domain  act,  or  any  other  appropriate  form  of  action." 
It  is  also  there  held  that  when  after  such  right  of  action  has 
once  accrued,  the  land  is  conveyed  to  another,  the  latter  can 
maintain  no  action  for  damages  which  could  have  been  an- 
ticipated and  allowed  as  prospective  damages  in  a  suit  which 
the  grantor  might  have  brought.  The  right  of  action  accrued 
in  this  case  when  the  railroad  was  built  and  put  in  operation: 
adcago  etc.  R.  R.  Co.  v.  Loeh,  118  111.  203;  59  Am.  Rep.  341; 
Wabash  etc.  Wy  Co.  v.  McDougall,  118  111.  229;  Chicago  etc.  R.  R, 
Co.  V.  McAuley,  121  111.  160.  And  it  does  not  appear,  from  the 
record,  tliat  any  element  of  damage  or  depreciation  in  value 
of  the  property  entered  into  the  judgments,  other  than  that  for 
which  the  riglU  of  recovery  existed  in  the  lifetime  of  the  own- 
ers. The  right  of  action  was  then  a  personal  right,  unassign- 
able by  conveyance  of  the  land,  and  it  could  be  enforced  by 
the  owner  or  his  personal  representatives,  only:  1  Chitty'a 
Pleadings,  177.  It  would  not  pass  with  the  land  to  his  grantee, 
devisee,  or  heir,  and  surviving  under  the  statute,  the  suits  were 
properly  prosecuted  in  the  name  of  the  personal  representa- 
tive of  the  deceased  owner. 

It  is  next  insisted,  the  court  erred  in  instructing  the  juries 
called  to  assess  appellees'  damages,  under  the  order  of  court, 
opening  the  judgment,  and  providing  for  the  trial  of  the  issues 
of  fact  as  to  such  damages.  It  is  sufficient  to  say  that,  tak- 
ing the  series  of  instructions  together,  the  law  was  given  in 
each  case  with  substantial  accuracy.     No  good  purpose  can 
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be  served  by  an  extended  discussion  of  the  various  points 
made.  Moreover,  the  verdicts  of  the  juries,  while  not  per- 
haps advisory  to  the  conscience  of  the  chancellor  merely,  as 
in  ordinary  submissions  of  issues  of  fact  out  of  chancery,  were 
nevertheless  peculiarly  under  the  control  of  the  chancellor, 
and  upon  a  consideration  of  the  whole  case  he  could  reverse  or 
cet  them  aside.  If,  therefore,  upon  consideration  of  the  whole 
case,  it  is  found  that  the  verdicts  were  warranted  by  the  proofs, 
error  in  instructions  would  not  necessarily  reverse  the  judg- 
ments. But  as  before  said,  we  find  no  substantial  error,  either 
as  to  the  law  as  given  by  the  chancellor  to  the  jury,  or  in  the 
verdicts  upon  the  evidence  submitted. 

The  particular  objection  to  the  instructions,  however,  seems 
to  present  tlie  question  as  to  whether  the  recovery  should  be 
limited  to  the  damages  accruing  at  the  time  of  the  comple- 
tion of  tlie  road  or  within  a  reasonable  time  thereafter,  or 
whether  the  jury  would  be  at  liberty  to  consider  the  actual 
depreciation  from  the  location  and  operation  of  the  road  to 
the  time  of  bringing  the  suits.  As  we  have  seen,  the  right  of 
action  accrued  upon  the  happening  of  the  injury,  occasioned 
by  the  completion  of  the  road,  to  recover  not  only  present  but 
prospective  damages.  It  by  no  means  follows  that  because 
the  right  of  action  then  accrued  it  must  then  be  enforced. 
The  action  may,  under  the  statute,  be  brought  at  any  time 
within  five  years  from  the  accruing  of  the  right,  and  the  rail- 
road company  or  appellants  cannot  complain  that  the  plain- 
tiff has  waited  until  his  damages  have  become  susceptible  of 
absolute  proof  before  bringing  his  action,  instead  of  resorting 
to  proof  of  prospective  damages.  The  authorities  are,  that 
whenever  tlie  suit  is  brought,  if  within  the  statute  of  limita- 
tions, proof  may  be  made  of  the  permanent  damages  to  the 
property,  and  the  recovery  being  once  for  all,  may  include  all 
damages  flowing  from  the  location  and  ordinarily  skillful 
operation  of  the  road. 

It  is  also  said  that  the  court  erred  in  instructing  the  jury 
i\,3  to  the  measure  of  damages  to  the  leasehold  interest  and 
business  of  appellee  Buehler.  The  court  instructed  the  jury, 
at  the  instance  of  appellants,  in  respect  of  the  loss  to  his  busi- 
ness, tliat  "  the  measure  of  his  recovery  is  limited  to  the  loss 
of  probable  profits  of  his  business,  if  any  shown  by  the  evi- 
dence, from  the  time  of  the  construction  of  the  railroad  track 
on  Chestnut  Street  and  its  operation,  and  such  time  as  the 
plaintiff  might,  in  the  opinion  of  the  jury  from  the  evidence. 
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by  the  use  of  reasonable  diligence,  have  procured  another 
place  of  business  equally  eligible  for  the  transaction  of  busi- 
ness of  the  kind  he  was  engaged  in,  including  a  reasonable 
time  for  removal  to  the  same."  This  instruction,  it  is  con- 
ceded, lays  down  the  correct  rule.  It  is,  however,  said  that 
the  instructions  given  for  appellees  were  in  conflict  with  thia 
instruction.  We  have  carefully  examined  the  instructions, 
and  there  is  nothing  that,  in  our  judgment,  conflicts  with  the 
principle  announced  in  the  instruction  quoted,  or  to  indicate 
tiiat  the  jury  did  not  follow  it  in  considering  the  evidence 
and  making  tlieir  finding.  Other  minor  objections  were  in- 
sisted upon,  but,  as  before  said,  we  find  no  prejudicial  error. 

It  is  next  insisted  that  appellee  Ileiss  is  estopped  frona 
claiming  damages  to  his  property  by  reason  of  the  location 
and  operation  of  the  railroad  in  Chestnut  Street,  because  it 
was  thus  located,  as  it  is  claimed,  by  his  invitation.  The 
rule  as  laid  down  by  Mr.  Lewis  (Eminent  Domain,  sec.  120) 
is:  "  Where  the  owner  of  property  urges  or  induces  a  railroad 
company  to  locate  its  road  upon  the  adjacent  street,  he  will, 
after  the  invitation  has  been  acted  upon,  be  estopped  from 
claiming  damages  or  enjoining  the  operation  of  the  road  "; 
and  the  same  principle  has  found  recognition  by  this  court  in 
Illinois  Cent.  R.  R.  Co.  v.  Allen,  39  111.  205,  and  Toledo  etc. 
R^y  Co.  v.  Hunter,  50  111.  325.  It  appears  that  Heiss  at- 
tended meetings  of  citizens  called  for  the  purpose  of  devising 
ways  and  means  to  procure  the  building  of  the  road  to  Cen- 
tralia,  and  it  is  shown  by  Huisseller,  a  member  of  the  city 
council,  that  his  recollection  is  that  Heiss  asked  him  to  vote 
for  the  ordinance  granting  the  right  to  the  railroad  company 
to  locate  their  railroad  on  Chestnut  Street,  and  that  after- 
wards Heiss  and  Son,  of  which  firm  appellee  was  a  member, 
subscribed  one  hundred  dollars  toward  the  cost  of  building  a 
depot  at  Centralia,  a  fund  having  been  raised  therefor  by  the 
citizens  as  an  inducement  to  build  the  railroad  to  Centralia. 
In  respect  of  the  latter,  it  is  clear  that  it  had  nothing  to  do 
with  the  location  of  the  road  on  the  particular  street  in  ques- 
tion. The  line  had  been  located  for  a  year  before  that  time 
to  Centralia.  Moreover  Heiss  and  Son,  who  thus  subscribed, 
are  allowed  nothing  by  the  decree.  If  it  be  regarded  as  true 
that  Heiss  urged  the  member  of  the  city  council  to  vote  for 
the  ordinance,  it  does  not  appear  that  his  vote  was  neces- 
sary to  its  passage,  or  that  the  ordinance  would  not  have  been 
passed  but  for  his  action.     We  are  of  opinion  that  it  cannot 
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be  said  that  the  railroad  company  was  induced  to  locate  ita 
road  upon  Chestnut  Street  by  the  invitation  of  Heiss.  To 
create  the  estoppel  there  must  be  some  affirmative  act  by  the 
person  sought  to  be  estopped,  in  reliance  upon  which  the 
company  has  acted  to  its  prejudice. 

It  was  not  error  for  the  court  to  open  the  judgments,  and 
require  a  reassessment  of  the  damages  by  a  jury.  The  origi- 
nal judgments  had  been  entered  by  default  against  the  rail- 
road company  only.  If  appellants  were  liable,  or  the  property 
in  their  hands  liable  to  be  subjected  to  damages  which  had 
accrued  to  appellees,  it  was  only  for  damages  actually  sus- 
taineJ,  and,  as  to  such  damages,  appellants  were  not  bound 
by  the  original  judgments. 

We  find  no  error  in  this  record  for  which  the  decree  should 
be  reversed,  and  it  is  accordingly  affirmed. 

Railroad  in  Streets  —  Consent  of  Abuttino  Ownkr3.  —  When  street* 
ftre  needed  for  railroad  purposes,  the  righta  and  interests  of  the  abutting 
owners  must  be  obtained,  with  their  consent,  or  by  the  exercise  of  the  right 
of  etniaeiit  domain:  T/ieobold  v.  Louisville  etc.  R'y  Oo.,  66  Miss.  279;  14  Am. 
St.  Rep.  564,  and  note  with  cases  discussing  this  subject  collected;  note  to 
/oM«.«  V.  EHe  etc  R.  R.  Co.,  31  Am.  St.  Rep.  733. 

Railroads  in  STaEBTS. —Damages  to  Abutting  Owners:  See  note  to 
Jones  V.  Erie  etc.  R.  R.  Co.,  31  Am.  St.  Rep.  733.  An  owner  of  property 
who  has  sustained  s[)ecial  dam  iges  by  the  construction  of  a  railroad  in  close 
proximity  to  liis  property,  may  recover  therefor  though  there  has  been  no 
actual  takinij  of  his  property:  Omaha  etc.  R.  R.  Co.  v.  Janecek,  30  Neb.  276; 
27  Am.  St.  Rep.  391),  and  note;  Adams  v.  Chicacjo  etc  R.  R.  Co.,  39  Minn. 
286;  \'l  Am.  St.  Rep.  644,  and  note;  extended  note  to  Sheehy  v.  Kansas  City 
etc  R'l/  Co.,  4  Am.  St.  Rep.  402;  Fort  Worth  etc  R'y  Co.  v.  Downie^  82  Tex. 
383;  Fox  v.  Baltimore  etc  R'y  Co.,  34  VV.  Va.  466. 

Eminent  Domain  —  Public  Use — Railroads. — Taking  property  for 
railroad  purposes  is  a  taking  for  public  use:  Toledo  etc  R'y  Co.  v.  Detroit  etc 
R.  R.  Co.,  62  Mich.  564;  4  Am.  St.  Rep.  875,  and  note;  Little  Rock  etc  R.  A 
Co.  V.  iVoodriiff',  49  Ark.  331;  4  Am.  St.  Rep.  51,  and  note;  Brown  v.  Bealty, 
34  Miss.  227;  69  Am.  Dec.  389,  and  note;  Small  v.  Georgia  etc  R'y  Co.,  87 
G;».  602;  Ornnd  Rapids  etc  R'y  Co.  v.  Weiden,  70  Mich.  390.  See  extended 
note  to  Beekman  v.  Saratoga  etc  R.  R.  Co.,  22  Am.  Dec.  695. 

Railroads  in  Strkets.  —  Measure  of  Damages  to  Abuttino  Owners: 
See  note  to  Jones  v.  Erie  etc  R.  R.  Co.,  31  Am.  St.  Rep.  734;  Adams  v. 
Chimgo  etc  R.  R.  Co.,  39  Minn.  286;  12  Am.  St.  Rep.  644,  and  note;  FuU<m 
v.  Short  Route  etc  Co.,  85  Ky.  640;  7  Auj.  St.  Rep.  619,  and  note. 

Eminent  Domain  —  Railroads.  — The  successors  in  interest  to  a  railway 
are  liable  for  the  value  of  lands  taken  by  the  old  railway  company  for  rail- 
way purposes:  Pfeifer  v.  Sheboygan  etc  R.  R.  Co.,  18  Wis.  165,  86  Am.  Dec. 
751,  and  note  discussing  this  subject. 

E.MINENT  Domain  —  Damages  to  Tenant. — Where  land  condemned  for 
railroad  purposes  is  occupied  by  a  tenant  he  may  recover  for  damage  dona 
to  his  crops  planted  before  notice  that  his  possession  would  bo  interfered 
AM.  .ST.  Kkp.,  Vou  XXXIII.  — 19 
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with,  but  he  cannot  complain  that  the  value  of  his  term  has  been  diminishedt 
Lafferty  v.  Schuylkill  etc.  R.  R.  Co.,  124  Pa.  St.  297;  10  Am.  St  Rep.  687. 
See  also  Fulton  v.  Short  Route  etc.  Co.,  85  Ky.  640;  7  Am.  St.  Rep.  619. 

Eminent  Domain  —  Railroads  —  iNjaNcriON.  —  A  railroad  will  be  an- 
joiued  from  appropriating  land  admitted  or  proved  to  belong  to  plaintifl 
when  not  authorized  to  do  so  by  its  charter:  Bird  r.  Wilmington  «U.  R.  B. 
Co.,  8  Riuh.  Eq.  46;  64  Am.  Deo.  739,  and  note.  See  Keraeyr.  BchuyMi 
He.  R.  R.  Co.,  133  P*.  St  234;  19  Am.  St  Rep.  632. 


ScHULTZ  V.  Plankinton  Bank. 

(141  Illinois,  116.] 

MoRTGAOB  AND  NoTES  Seoorbd  Thbrbbt  CONSTRUED  Togetheb.  —  When 
a  mortga<;;e  is  given  to  secure  the  payment  of  several  notes  described 
therein,  such  mortgago  and  notes  must  be  construed  as  one  instrument 
or  contract. 

MoRTOAOE  Securino  DIFFERENT  NoTKS  —  Prioritt. — When  A  mortgage 
is  given  to  secure  several  notes  maturing  at  different  dates,  the  notes 
are  entitled  to  priority  of  payment  from  the  proceeds  of  the  property 
embraced  in  the  mortgage,  in  the  order  in  wbioii  they  respectively  be* 
come  due. 

MoRTGAoH  Secdrino  Sbveral  Note3  —  Prioritt  —  Evidence  to  Vart.  — 
When  a  mortgage  is  given  to  secure  several  notes  maturing  at  different 
dates,  parol  evidence  of  an  agreement  made  contemporaneously  with  the 
mortgage,  by  which,  on  foreclosure,  the  proceeds  of  the  sale  are  to  be 
first  applied  to  the  payment  of  the  note  last  maturing  to  relieve  the  in- 
dorser  thereof,  is  not  admissible  in  favor  of  such  indorser. 

Moetgages  —  Evidence  Admissible  to  Show  Consideration,  but  not  to 
Vary.  —  When  the  consideration  expressed  in  a  mortgage  is  in  dispute, 
parol  evidence  is  admissible  to  show  the  real  consideration;  but  when 
the  consideration  is  not  in  dispute,  parol  evidence  is  not  admissible  to 
change  the  terms  of  the  mortgage  in  regard  to  the  payment  of  note* 
described  therein. 

Assumpsit  by  the  Plankinton  Bank  against  Albert  Schultz 
to  recover  from  him  as  indorser  of  a  note  for  two  thousand 
dollars  executed  by  Henry  Schultz.  The  note  is  the  fifth 
mortgage  note  mentioned  in  the  opinion.  Judgment  for  plain- 
tiflF.     Tiie  defendant  appealed. 

KrauSy  Mayer,  and  Stein,  for  the  plaintiff  in  error. 

Mosea  and  Pam,  for  the  defendant  in  error. 

Craiq,  J.  On  the  trial,  the  court  excluded  the  parol  agree- 
ment set  up  in  the  affidavit  for  a  continuance,  and  on  the 
propositions  of  lavr  Bubmitted,  held  that  a  parol  agreement 
entered  into  at  the  time  the  mortgage  was  executed,  was  not 
admissible  to  vary  the  contract  between  the  bank  and  Henry 
6chultz,  embraced  in  the  chattel  mortgage,  and  the  propriety 
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of  this  ruling  is  the  principal  question  presented  by  the  record 
for  our  consideration. 

Parol  evidence  is  not  admissible  to  vary  or  contradict  the 
terms  of  a  written  agreement.  This  principle  of  law  is  so  well 
understood  and  so  thoroughly  settled  that  it  will  not  be  neces- 
sary to  cite  authorities  in  its  support.  What  did  the  defend- 
ant undertake  to  prove  as  a  defense  to  the  note  ?  Upon  an 
examination  of  tlie  affidavit  relied  upon,  it  will  be  found  that 
tlie  defendant  undertook  to  show  that  at  the  time  Schultz 
executed  and  delivered  to  the  bank  a  chattel  mortgage  to 
secure  an  overdraft  of  $175.44,  and  five  promissory  notes,  in- 
cluding the  one  in  suit,  it  was  agreed  between  Schultz  and 
the  bank,  that  when  the  property  embraced  in  the  mortgage 
was  sold,  the  note  in  suit  should  be  first  paid  from  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property.  If  the  alleged 
agreement  had  been  incorporated  in  the  mortgage,  of  course 
it  would  have  been  binding;  but  it  was  not,  and  the  question 
is,  whether  a  parol  agreement  made  at  the  same  time  the 
mortgage  was  executed,  is  admissible  for  the  purpose  for 
which  it  was  offered. 

In  disposing  of  this  question,  the  mortgage,  and  the  prom- 
issory not'es  described  in  the  mortgage,  must  be  considered 
together  and  treated  as  one  instrument.  When  this  is  done, 
it  appears  upon  the  face  of  the  mortgage,  by  its  terms,  that 
the  property  therein  described  was  conveyed  by  Henry  Schultz 
to  the  bank,  to  secure:  1.  An  overdraft  of  $175.44;  2.  A  note 
for  $2,500,  dated  March  3,  1888,  and  due  on  demand;  3.  A 
note  for  $500,  due  August  13,  1888;  4.  A  note  for  $1,250,  due 
September  19,  1888;  5.  A  note  for  $2,000,  due  September  19, 
1888;  and  6.  A  note  for  $1,250,  due  October  15,  1888.  These 
notes  were  all  executed  by  Henry  Schultz,  and  the  several 
amounts  therein  specified  he  promised  to  pay  on  the  date 
named  in  each  note.  The  mortgage  and  the  notes  constituted 
a  contract  in  writing  between  Henry  Schultz,  the  mortgagor, 
and  the  Plankinton  Bank,  the  mortgagee.  As  stated  before, 
tlie  mortgage  was  given  to  secure  several  notes  which  became 
due  and  payable  at  different  dates.  The  law  is  well  settled, 
by  the  decisions  of  this  court  as  well  as  by  the  decisions  of 
other  courts,  that  where  a  mortgage  is  given  to  secure  the 
payment  of  several  promissory  notes  maturing  at  different 
dates,  the  notes  are  entitled  to  priority  of  payment  from  the 
proceeds  of  the  property  embraced  in  the  mortgage,  in  thu 
order  in  which  they  respectively  become  due  and  payable. 
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The  first  becoming  due  has  the  first  lien  on  the  mortgaged 
property  for  payment,  the  next  note  becoming  due  will  have 
the  second  lien,  and  so  on  to  the  last:  Vansant  v.  Allmoriy  23 
111.  31;  Walker  v.  Dement^  42  111.  272;  Gardner  v.  DiederichSf 
41  111.  158. 

The  rule  on  this  subject  is  well  stated  in  State  Bank  v. 
Ttoeedy,  8  Bhickf.  447,  46  Am.  Dec.  486,  where  it  is  held  that 
the  different  installments  in  a  mortgage,  where  secured  by 
corresponding  notes,  may  be  regarded  as  so  many  successive 
mortgages,  each  having  priority,  according  to  its  time  of  be- 
coming payable.  Applying  this  rule  of  construction  to  the 
mortgage  in  question,  three  thousand  dollars  of  the  mortgage 
indebtedness,  in  addition  to  the  overdraft,  became  due  before 
the  note  indorsed  by  the  defendant,  and  that  amount  was  en- 
titled to  be  paid  out  of  the  proceeds  of  the  mortgaged  property 
before  the  bank  was  under  any  obligation  to  apply  any  of  the 
proceeds  on  the  note  indorsed  by  the  defendant,  which  would 
exhaust  all  the  proceeds  of  the  mortgaged  property,  and  leave 
nothing  to  apply  on  the  note  indorsed  by  the  defendant;  but 
if  the  parol  agreement  made  at  the  same  time  the  mortgage 
was  executed  is  admissible,  what  is  the  result?  The  terms 
of  the  mortgage  —  the  written  contract  between  the  parties  — 
are  changed  by  the  parol  evidence,  and  the  note  which  stands 
in  the  fifth  order  of  payment  is  advanced  to  the  first.  We 
are  aware  of  no  rule  of  law  un'ler  which  this  can  be  done. 
Indeed,  the  admission  of  the  evidence  would  violate  one  of  the 
elementary  rules  of  evidence. 

But  it  is  said  the  agreement  proposed  to  be  proved  is  colla- 
teral to  the  mortgage,  and  upon  that  ground  it  is  admissible. 
The  parol  agreement  was  made  at  the  same  time  the  mortgage 
was  executed.  It  was  made  by  and  between  the  mortgagor 
and  mortgagee.  It  related  to  the  same  subject  embraced  in 
the  mortgage  contract,  and  it  is  nothing  but  a  part  and  parcel 
of  the  mortgage  contract,  which  the  parties  failed  to  incorpo- 
rate therein  as  a  part  of  their  contract. 

It  is  also  said  the  parol  agreement  was  the  consideration 
for  the  mortgage,  and  under  the  general  rule  which  admits 
parol  evidence  to  explain  the  consideration  in  a  deed  or  show 
a  differeut  consideration  for  the  one  expressed,  this  evidence 
may  be  admitted.  It  is  a  well  understood  rule  that  parol 
evidence  may  be  given  to  explain  a  receipt,  and  upon  the  same 
principle  the  acknowledgment  of  the  receipt  of  a  certain  con- 
sideration expressed  in  a  deed  may  be  changed  or  varied  by 
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parol  evidence;  but  that  doctrine  has  no  application  to  the 
question  involved  here.  The  consideration  named  in  the  mort- 
gage was  not  in  dispute.  Whether  it  was  one  sum  or  another 
had  no  special  bearing  on  the  case.  The  offered  evidence  had 
no  bearing  on  the  consideration  of  the  mortgage.  Its  object 
and  only  purpose  was  to  change  the  terms  of  the  mortgage  in 
regard  to  the  payment  of  the  notes  described  in  the  mortgage, 
and  as  such  it  was  not  admissible  on  the  pretense  that  it  had 
a  bearing  on  the  consideration  named  in  the  mortgage. 

But  it  is  said  the  defendant  is  not  a  party  to  the  mortgage 
or  in  privity  with  a  party  to  it,  and  being  a  stranger  he  may 
contradict  it,  by  parol  or  otliervvise.  It  is  true  that  the  de- 
fendant is  not  a  party  to  tlie  mortgage,  but  he  claims  under 
it.  He  introduced  it  in  evidence.  Indeed,  the  mortgage  ia 
the  foundation  of  the  defendant's  claim.  Take  the  mortgage 
out  of  the  case  and  the  defendant  has  no  ground  whatever  to 
Btand  upon.  Claiming,  then,  as  defendant  does,  under  the 
mortgage,  and  under  a  contract  alleged  to  have  been  made  by 
the  mortgagor  and  mortgagee  at  the  time  tlie  mortgage  was 
executed,  lie  has  no  more  riglit  to  introduce  evidence  to  vary 
or  contradict  the  terms  of  the  mortgage  than  he  would  if  he 
was  a  party  to  the  instrument. 

Many  authorities  have  been  cited  by  counsel  in  their  argu- 
ment to  sustain  their  position.  These  authorities  have  been 
examined,  and  the  questions  presented  have  been  carefully 
considered,  but  we  perceive  no  ground  upon  which  the  parol 
agreement  set  upin  the  affidavit  can  be  admitted  in  evidence. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


Mortgage  and  Notes  Secured  Thereby  Constuued  Togethbr.  —  A 
trust  deed  by  a  banking  association  to  secure  notes  issued  in  violation  of  a 
•tatute  ia  void:  Leavitt  v.  Palmer,  3  N.  Y.  19;  51  Am.  Dec.  333;  Heburn 
V.  Wdrner,  112  Mass.  271;  17  Am.  Rep.  86,  and  note  discussing  the  prop- 
osition as  to  whether  or  not  a  mortgage  is  void  when  the  note  which  it 
eeenrej  is  void. 

MouTQAGE  Skcurtvo  Skveral  Notes  —  pRiORiTT.  —  When  a  mortsrags 
is  given  to  secure  several  notes  which  mature  at  different  times  and  ar« 
assigned  to  different  persons,  and  the  proceeds  of  the  mortgaged  property 
are  not  suthcient  to  pay  all  the  notes,  such  proceeds  must  be  distributed 
among  the  different  holders  pro  rata  irrespective  of  the  dates  of  the  note* 
or  the  dates  of  the  assignments:  Penzel  v.  Brookmire,  51  Ark.  105;  14  Am, 
St.  Rep.  23,  and  note  with  cases  collected  discussing  this  subject:  Whitehead 
V.  Moil-ilk  108  N.  C.  66. 
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Gordon  v.  Gordon. 

[141  ILUNOIS,  160.[ 

DivoROS  —  Defendant  in  Contkmpt  Entitlbd  to  Makb  Defbnsk.  — When 
•  defendant  in  a  suit  for  divorce  is  in  contempt  in  failing  to  obey  the 
order  of  the  court  for  the  payment  of  temporary  alimony,  the  oonrt  ha* 
no  power  to  prevent  him  from  iuterposiug  a  defense  to  the  merits  of  th* 
bill  by  striking  out  his  answer. 

DiTORCK  FOB  Adultery  —  Countercharge  by  Defendant  in  Oontemft. 
When  the  party  suing  for  a  divorce  on  the  ground  of  adultery  is  guilty 
of  the  same  ofifense,  the  defendant  may  allege  it  in  defense.  His  an« 
swer  cannot  be  stricken  out  because  he  is  in  contempt  for  failure  to 
pay  temporary  alimony  as  ordered  by  the  court. 

Divorce.  —  Adultery  to  Justify  Divorce  must  be  Voluntary  and  not 
committed  by  the  wife  when  she  is  compelled  by  force  or  ravishment, 
nor  when  she  has  intercourse  with  a  man  not  her  husband  by  mistake 
in  believing  him  to  be  her  husband,  nor  where  she  marries  and  live» 
with  another  man  in  the  belief  that  her  husband  is  dead,  unless  th« 
statute  makes  the  second  marriage  void  and  not  voidable,  in  which  case 
voluntary  cohabitation  under  tiie  second  marriage  is  adultery. 

Divorce  —  Adultery  what  is  not.  —  If,  after  a  formal  divorce,  a  party 
thereto  should  suppose  it  valid  when  it  is  void  for  facts  not  known  to 
him,  cohabitation  under  a  second  marriage  does  not  constitute  adultery, 
unless  continued  after  knf)w!eil'4e  of  the  facta. 

Divorce  —  CoHAurrATioN  under  Secoxd  Marriage,  when  Adulterous. 
When  after  the  hearing  of  an  action  for  divorce,  the  attorney  for  the 
wife  liands  her  what  pur[jort3  to  be  a  copy  of  a  decree  of  divorce,  and 
informs  her  that  she  is  free  to  marry  again,  and  she,  acting  upon  such 
information,  thereupon  without  investigating  the  facts  which  are  opea 
to  her,  marries  another  man  and  cohabits  with  him  for  twenty  days 
prior  to  the  time  when  the  decree  of  divorce  is  actually  rendered,  tho 
second  marriage  is  void  and  such  cohabitation  is  adulterous  on  her 
part. 

Divorce  —  Second  Marriage  when  Void.  — The  marriage  of  a  man  and 
woman  when  one  of  them  has  a  husband  or  wife  then  living  and  un» 
divorced  is  void,  although  the  parties  in  contracting  the  second  marriage 
acted  in  the  honest  belief  of  a  prior  divorce. 

D.  T.  Duncombe  and  Ernest  Langtry,  for  the  appellant. 

Frank  Ives,  for  the  appellee. 

Craig,  J.  Two  questions  are  presented  by  this  record: 
1.  Whether  the  court  erred  in  striking  out  the  answer  of 
the  defendant,  George  B.  Gordon,  for  his  failure  to  pay  tem- 
porary alimony,  as  decreed  by  the  court;  and  2.  Whether 
Ada  E.  Gordon,  the  complainant,  was  guilty  of  adultery  by 
her  marriage  with  Harvey  Wilson  on  the  seventh  day  of  May, 
1887,  and  her  subsequent  cohabitation  with  him  as  his  wife 
from  that  date  until  the  second  day  of  March,  1889,  wheu  she 
discovered  that  her  decree  for  divorce  was  invalid. 
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Tlie  questions  involved  are  important,  and  not  entirely  free 
from  didiculty.  It  is  clear  that  the  defendant  was  in  con- 
tempt of  court  in  failing  to  obey  the  decree  of  the  court  in  or- 
dering the  payment  of  temporary  alimony,  and  while  tha 
court  had  the  power  to  resort  to  such  means  as  are  provided  iu 
chancery  practice  to  enforce  obedience  to  its  decrees,  whether 
the  court  had  the  power  to  go  so  far  as  to  prevent  the  defend- 
ant from  interposing  a  defense  to  the  merits  of  the  bill,  while 
he  was  in  contempt  of  court  in  failing  to  comply  with  a  decree 
for  the  payment  of  temporary  alimony,  presents  a  eerioua 
question.  There  are  authorities  which  sustain  the  ruling  of  tha 
court.  Walker  v.  Walker,  82  N.  Y.  260,  may  be  regarded  as  a 
leading  case  on  the  question.  There,  as  here,  the  defendant 
in  a  suit  for  divorce  was  in  contempt  because  of  disobedience 
of  an  order  of  the  court  directing  the  payment  of  alimony, 
and  it  was  hold  that  an  order  directing  defendant's  answer  to 
be  stricken  out  unless  he  obey  the  previous  order  within  five 
days,  and  also  an  order  striking  out  the  answer  upon  his  fail- 
ure to  obey,  and  directing  a  reference  to  take  proof  of  the 
facts  stated  in  the  complaint,  were  proper. 

Where  a  complainant  is  in  contempt  there  may  be  cogent 
reasons  for  holding  that  his  proceedings  shall  be  stayed  so 
long  as  he  remains  in  contempt,  under  the  well-known  maxim 
that  "he  who  seeks  equity  mast  do  equity."  But  this  well- 
known  principle  cannot,  in  reason,  be  applied  to  a  defendant 
who  is  merely  defending  himself  against  attack.  Indeed,  a 
rule  denying  a  defendant  a  right  of  defense  solely  upon  the 
ground  that  he  had  failed  to  pay  a  money  decree  in  a  divorce 
proceeding  would  seem  to  be  a  harsh  one,  and  one,  too,  which 
in  many  cases  might  work  great  injustice.  The  rule,  there- 
fore, in  Walker  v.  Walker,  82  N.  Y.  260,  has  not  been  looked 
upon  with  favor,  and  in  many  of  the  states,  in  its  application 
to  divorce  cases,  the  courts  have  not  followed  it,  but  held  the 
contrary  doctrine:  Peel  v.  Peel,  50  Iowa,  521;  Baily  v.  Baily^ 
69  Iowa,  77;  Johnson  v.  Superior  Court,  63  Cal.  578.  Tliese 
cases  hold  that  although  the  defendant  maybe  contumacious, 
the  court  cannot  deprive  him  of  the  right  of  defense.  In 
Haldine  v.  Eckford,  L.  R.  7  Eq.  425,  where  the  doctrine  con- 
tended for  was  attempted  to  be  applied,  the  vice-chancellor 
said:  "Although  the  contempt  committed  by  the  defendants 
had  been  of  the  most  flagrant  kind,  yet  as  what  they  asked 
was  for  the  purpose  of  defending  themselves,  he  had  no  juris- 
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diction  to  refuse  the  order  ":  See  also  King  v.  Bryant^  8  Mylne 
&  C.  191;   Wilson  v.  Bates,  3  Mylne  &  C.  197. 

The  power  of  the  court  to  commit  the  defendant  until  hd 
obeyed  the  order  of  the  court  or  showed  a  satisfactory  excuse 
for  a  failure  to  comply,  is  not  questioned  or  denied;  but  upon 
jvhat  principle  of  justice  can  a  ruling  be  sustained  which  de- 
nied a  defendant  all  right  to  be  heard  in  defense  of  the  case 
made  in  the  bill?  If  the  court  had  the  power  to  strike  out 
the  answer  it  necessarily  had  the  power  to  refuse  to  hear  any 
evidence  the  defendant  might  offer  in  answer  to  the  bill  or  in 
support  of  the  matters  set  up  in  the  answer.  A  rule  of  this 
cliaracter  once  established  in  divorce  cases  would  not,  in  our 
judgment,  have  a  beneficial  effect  upon  the  rights  of  parties, 
and  in  many  cases  the  tendency  of  the  rule  would  be  to  bring 
the  law  into  disrepute.  Underour  practice  divorces  are  granted 
and  marriage  contracts  set  aside  quite  as  readily  as  could  bo 
desired,  if  proper  regard  is  given  to  the  well-being  of  society; 
but  should  a  defendant  be  denied  the  right  of  all  defense  for 
nonpayment  of  alimony,  in  many  cases,  doubtless,  divorces 
would  be  granted  and  marriage  contracts  set  aside  upon  false 
or  insufficient  evidence,  for  the  reason  the  defendant  was  de- 
nied the  riglit  to  expose  a  false  or  fictitious  case.  It  is  true 
that  the  defendant's  counsel  was  permitted  to  cross-examine 
complainant's  witnesses,  but  this  did  not  cure  the  error.  When 
tiie  answer  was  stricken  out  the  foundation  for  the  defendant's 
defense  was  gone.  He  had  the  right  to  presume  that  no  evi- 
dence would  be  allowed  or  considered  in  defense  of  the  matters 
relied  upon  to  defeat  the  bill. 

Section  10  of  chapter  40  of  the  Revised  Statutes  of  1874 
provides  that  in  suits  for  divorce  when  adultery  is  the  ground 
of  complaint,  if  it  appears  that  both  parties  have  been  guilty 
of  adultery,  no  divorce  shall  be  decreed.  The  defense  inter- 
posed in  this  case  was  that  the  complainant  had  been  guilty 
of  adultery,  and  if  the  facts  as  they  appear  in  the  record  are 
sufficient  to  sustain  that  charge,  although  the  answer  was 
stricken  from  the  files,  the  decision  of  the  appellate  court 
holding  that  complainant  had  been  guilty  of  adultery  will 
have  to  be  affirmed. 

In  Bishop  on  Marriage  and  Divorce,  vol.  1,  sec.  1507,  the 
author  lays  down  the  rule  that  adultery,  to  justify  divorce, 
must  be  voluntary.  The  doctrine  is  also  laid  down  that 
adultery  is  not  committed  where  the  party  is  compelled  by 
force  or  ravishment,  or  where  the  wife  has  intercourse  with  a 
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man  not  her  husband  through  mistake,  she  believing  him  to 
be  her  husband,  or  where  the  wife  marries  another  man  through 
the  belief  that  her  former  husband  is  dead,  and  during  the 
contiiuiaiice  of  this  belief  lives  in  matrimonial  intercourse 
with  him.  Tlie  author  then  adds:  **If  in  the  case  last  men- 
tioned the  statute  makes  the  second  marriage  voidable,  .... 
in  distinction  from  void,  a  cohabitation  under  it  is  not  adul- 
tery." In  section  1511  the  author  says:  "If  the  second  mar- 
riage is  void,  a  voluntary  cohabitation  under  it,  otherwise 
than  througli  innocent,  mistake,  as  just  explained,  will  be 
adultery."  In  section  1514  the  author  says:  "If,  after  a 
formal  divorce,  the  defendant  should  suppose  it  valid  when  it 
was  void  because  of  some  fact  he  had  no  knowledge  of,  then, 
since  parties  are  not  concluded  to  know  facts,  cohabitation 
under  a  second  marriage  contracted  by  hira  would  not  be 
adultery,  unless  continued  after  he  became  aware  of  the  facts." 

As  we  understand  the  argument  of  appellant's  counsel,  they 
rely  mainly  on  the  doctrine  last  announced  by  Bishop.  In 
the  argument  it  is  said:  "  What  the  appellant  did  in  this  case 
she  did  under  the  sanction  of  the  law  and  under  a  decree  of 
the  court.  When  she  married  the  second  time  that  decree 
remained  absolutely  good,  and  was  binding  until  it  was  set 
aside,  and  she  has  the  right  to  claim,  as  she  had  the  right  and 
still  has  the  right  to  claim,  the  protection  under  that  decree 
up  to  the  time  it  was  set  aside." 

In  order  to  determine  whether  complainant  falls  within  any 
of  the  rules  heretofore  alluded  to,  it  will  be  necessary  briefly  to 
refer  to  the  facts. 

On  the  second  day  of  March,  1887,  complainant  filed  her 
bill  for  divorce  against  George  B.  Gordon,  in  the  superior 
court  of  Cook  County,  on  the  ground,  as  alleged  in  her  bill,  of 
cruel  treatment  and  adultery.  Service  was  had  by  publica- 
tion, and  defendant  did  not  appear.  On  the  seventh  day  of 
"May,  1887,  the  cause  was  called  for  trial,  and  complainant 
testified  as  a  witness  in  the  case.  After  the  hearing,  and  on 
the  same  day,  complainant  was  informed  by  her  solicitor  that 
slie  had  obtained  a  decree  of  divorce,  and  he  gave  her  what 
purported  to  be  a  copy  of  the  decree,  certified  by  him,  as 
notary  pul)lic,  and  informed  her  that  she  liad  a  right  to  marry. 
He  went  with  her  to  the  office  of  the  county  clerk  and  ob- 
tained a  license,  and  on  that  day  she  was  married  to  M.  H. 
Wilson,  and  cohabited  with  him  as  his  wife  until  March, 
1S8'J.     It  turned  out,  however,  that  no  decree  was  rendered 
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on  May  7th,  but  on  May  27th,  more  evidence  was  taken,  and 
a  decree  of  divorce  entered  on  May  28,  1887.  In  July  or 
August,  1887,  complainant  learned  that  tlie  paper  her  solicitor 
had  furnished  her  was  not  a  copy  of  a  decree,  and  she  then 
procured  a  certified  copy  of  the  decree  of  May  28th,  and  in 
the  following  January  she  was  again  married  to  Wilson.  On 
February  7,  ISSO,  the  defendant  appeared  in  court  and  filed 
a  petition  to  s..  aside  the  decree  of  divorce,  on  the  ground  that 
it  had  been  obtained  by  false  and  fraudulent  evidence,  and 
on  April  13th  the  decree  was  vacated  and  set  aside.  On  Sep- 
tember 19,  1889,  the  complainant,  Ada  E.  Gordon,  filed  this 
her  second  bill  against  George  B.  Gordon,  charging  him  with 
adultery. 

It  will  be  observed  that  the  complainant  cohabited  with 
Wilson  as  his  wife  from  May  7th,  until  May  28th,  —  a  period 
of  twenty-one  days,  —  while  she  was  the  lawful  wife  of  the  de- 
fendant, before  she  obtained  a  divorce,  so  that  during  this 
period  she  cannot  claim  the  protection  of  any  decree,  either 
void  or  voidable,  as  no  decree  was  in  existence  until  May  28, 
18S7.  It  will  tb('!ofore  serve  no  useful  purpose  to  enter  upon 
a  discussion  of  the  question  whether  the  decree  of  May  28th,. 
was  vo'.l  or  voidable,  or  whether  the  cohabitation  of  com- 
plainant with  Wilson  after  the  rendition  of  that  decree  was 
adulterous  or  not,  because  if  the  complainant  was  not  guilty 
of  adultery  by  cohabiting  with  Wilson  after  the  decree  vas 
rendered,  the  question  would  still  remain  as  to  the  legal  e.'^gct 
of  her  cohabitation  before  the  decree  was  rendered.  We  r*^'U 
therefore  confine  what  we  may  say  to  that  branch  of  the 
case. 

Bailey  v.  Bailey,  45  Hun,  280,  has  been  cited  and  relied  on 
by  counsel  for  appellant.  In  that  case  a  decree  of  divorce 
having  been  granted  in  favor  of  the  complainant,  he  at  once 
married  another  woman.  Subsequently,  the  defendant  ap- 
pealed, but  the  complainant  continued  to  cohabit  with  his 
wife  by  the  second  marriage  for  about  ten  months,  when  the 
judgment  was  reversed,  and  the  question  presented  was, 
whether  complainant  was  guilty  of  adultery  with  a  woman 
under  a  second  marriage  while  the  judgment  granting  him  a 
divorce  was  in  full  force,  and  the  court  held  he  was  not. 
Without  stopping  to  determine  whether  the  rule  laid  down  in 
this  case  is  the  correct  one  or  not,  it  is  manifest  that  the  case 
cannot  be  regarded  as  an  authority  on  the  question  involved, 
for  the  reason  that  the  cohabitation  of  complainant  with  Wil- 
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son,  relied  upon  here,  was  not  under  a  judgment  or  decree  of 
court. 

The  next  case  relied  upon  is  Valleau  v.  Valleau,  6  Paige, 
207.  In  this  case  the  husband  deserted  his  wife  for  more 
than  five  years,  and  after  an  absence  of  seven  years,  the  wife, 
not  knowing  that  the  husband  was  alive,  in  good  faith  mar- 
ried and  cohabited  witli  a  second  husband,  and  it  was  held 
that  the  wife  was  not  guilty  of  adultery.  This  decision  is 
predicated,  to  a  great  extent,  on  a  statute  of  New  York,  which 
provides  that  a  second  marriage  contracted  in  good  faith, 
where  the  first  husband  has  absented  himself  for  five  years 
without  being  known  by  the  wife  to  be  living,  is  only  voidable. 
See  Bishop  on  Marriage  and  Divorce,  sec.  283. 

Oram  v.  Oram,  3  Redf.  300,  has  also  been  cited.  This  was 
an  application  to  revoke  letters  of  administration  granted  to 
a  wife  on  the  estate  of  a  second  husband,  the  former  husband 
being  alive  when  the  second  marriage  was  entered  into,  and  it 
was  held  that  the  second  marriage  was  void,  and  the  letters 
of  administration  granted  to  her  as  the  widow  of  the  second 
husband  should  be  revoked.  This  case  has  no  special  bear- 
ing on  the  question  involved. 

Smith  V.  Smith,  64  Iowa,  632,  has  also  been  cited,  but  this 
case,  upon  examination,  will  be  found  not  to  be  in  point.  In- 
deed, no  authority  has  been  cited  which  holds  that  the  cohab- 
itation of  the  complainant  with  Wilson  before  a  decree  of 
divorce  was  granted  is  not  adultery,  and  so  far  as  our  inves- 
tigation has  gone,  we  have  found  no  such  authority,  —  indeed, 
the  authorities  all  seem  to  hold  a  contrary  view.  Stewart  on 
Marriage  and  Divorce,  sec.  242,  says:  "  bona  fide  but  erroneous 
belief  of  a  husband  that  his  wife  is  divorced  from  him  does  not 
save  his  intercourse  with  another  woman  from  being  adultery." 

State  V.  Goodenow,  65  Me.  32,  is  a  case  in  point.  The  de- 
fendants were  on  trial  for  adultery,  and  they  offered  to  prove, 
as  a  defense,  that  Hussey,  the  former  husband,  deserted  his 
wife  and  married  another  woman;  that  the  justice  of  the 
peace  who  united  the  defendants  in  marriage  advised  them 
that  on  account  of  such  desertion  and  marriage  they  had  the 
right  to  intermarry,  and  that  they  believed  the  statement  to 
be  true,  and  acted  upon  it  in  good  faith.  It  is  there  said: 
"The  defendants  say  that  they  were  misled  by  the  advice  of 
the  magistrate  of  whom  they  took  counsel  concerning  their 
marital  relations.  But  the  gross  ignorance  of  the  magistrate 
cannot  excuse  them.     They  were  guilty  of  negligence  and 
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fault  to  take  his  advice.  They  were  bound  to  know  or  ascer- 
tain the  law  and  the  facts  at  their  peril The  facts 

jiroved  may  mitigate  but  cannot  excuse  the  oflfense  charged 
agaiti>-t  them." 

Moors  V.  Moors,  121  Mass.  232,  is  also  a  case  in  point.  It  is 
there  said:  "The  decree  msi  heretofore  entered  in  this  case, 
as  the  term  imports,  is  provisional  only,  and  did  not  have  the 
eHect  of  dissolving  the  marriage  between  the  parties.  The 
libelant  was  not  entitled  to  a  full  divorce  until  he  had  proved 
that  he  had  given  the  notice  required  by  the  rule  of  the  court 
under  the  statute,  and  that  no  cause  to  the  contrary  had  been 
made  to  appear.  Of  course,  the  subsequent  marriage  which 
the  libelant  has  undertaken  to  contract  with  another  woman 
is  illegal  and  void:  Graves  v.  Graves,  108  Mass.  314;  Edgerly 
V.  Edgerly,  112  Mass.  53.  It  is  urged  that  as  the  libelant  acted 
under  the  belief  that  he  had  obtained  a  divorce  and  was  at 
liberty  to  marry  again,  his  intercourse  with  the  woman  whom 
he  had  since  married  was  not  adulterous.  But  we  do  not  find 
in  the  facts  ....  anything  to  justify  him  in  such  assump- 
tion  If  he  acted  in  good  faith,  and  under  an  honest 

mistake  as  to  his  rights  and  duties,  that  fact  might  properly 
be  considered  in  mitigation  of  punishment  if  he  should  be  in- 
dicted for  adultery,  but  it  would  be  of  no  avail  as  a  ground  of 
defense."  See  also  Bishop  on  Statutory  Construction,  sec.  664; 
Simonds  v.  Simonds,  103  Mass.  572;  4  Am.  Rep.  576;  Com- 
monwealth v.  Thompson,  11  Allen,  23;  87  Am.  Dec.  685. 

It  is  true  that  after  the  hearing  the  complainant's  solicitor 
gave  her  what  purported  to  be  a  copy  of  a  decree  of  divorce, 
which  he  certified  as  a  notary  public,  and  the  complainant 
also  testified:  "After  the  hearing  Mr.  Beatty  told  me  I  had 
my  decree,  and  that  I  could  marry,  or  do  as  I  pleased."  Reli- 
ance seems  to  be  placed  upon  what  the  complainant's  solicitor 
did  and  said,  as  a  justification  of  the  complainant's  inter- 
course with  Wilson  before  she  obtained  a  decree  of  divorce. 
If  the  complainant  was  on  trial  on  a  charge  of  adultery,  and 
hal  acted  in  good  faith,  in  an  honest  belief  of  the  truth  of 
what  her  solicitor  said  and  did,  such  facts  might  properly  be 
considered  in  mitigation  of  punishment;  but  such  facts  can 
not  be  relied  upon  as  a  ground  of  defense  in  this  action.  The 
complainant  seems  to  have  been  a  woman  of  intelligence,  and 
at  least  of  ordinary  business  capacity.  Slie  appeared  at  the 
trial  on  her  application  for  divorce.  Wilson,  the  man  she 
rnarried,  was  also  present,  and  she  liad  an  opportunity  to  con- 
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suit  with  him.  There  was  no  difficulty  in  ascertaining  whctlu  r 
she  had  obtained  a  decree  of  divorce,  or  not.  If  she  or  Wil- 
son had  gone  to  the  clerk  of  the  court,  he  would  have  informed 
them  in  regard  to  the  matter.  It  was  the  duty  of  complain- 
ant to  ascertain  and  know,  before  she  entered  into  the  mar- 
riage relation  with  another  man,  that  she  had  procured  a 
divorce.  She  had  no  right  to  rely  upon  the  falsehood  of  an 
unscrupulous  attorney,  when  without  trouble  or  expense,  sha 
could  have  gone  to  the  clerk  of  the  court  where  the  cause  was 
heard  and  learned  the  truth,  and  the  ignorance  or  dishonesty 
of  her  solicitor  cannot  be  relied  on  as  an  excuse  for  her  negli. 
gence.  As  said  before,  the  complainant  was  present  at  the 
hearing,  and  had  as  good  an  opportunity  to  learn  and  know 
the  result  of  her  case  as  did  her  solicitor,  and  under  such  cir- 
cumstances she  had  no  right  to  rely  upon  any  false  statement 
her  solicitor  might  see  proper  to  make.  Indeed,  while  the 
conduct  of  complainant's  solicitor  in  furnishing  her  a  copy  of 
a  decree  when  none  had  been  rendered,  and  saying  to  her  that 
she  was  at  liberty  to  enter  into  the  marriage  relation,  cannot 
be  excused,  at  the  same  time  the  facts  surrounding  the  trans- 
action seem  to  indicate  that  undue  haste  for  a  second  mar- 
riage had  at  leabt  some  influence  on  the  conduct  of  com- 
plainant. Her  marriage  with  Wilson  before  she  obtained  a 
divorce  from  Gordon  was  void. 

The  law  on  this  sulyect  is  well  settled  by  the  decisions  of 
this  court,  as  well  as  by  the  decisions  in  other  states.  In 
Reeves  v.  Reeves,  54  111.  333,  on  a  petition  for  a  divorce,  it  was 
held  that  the  marriage  of  a  woman  with  a  man  whose  wife  by 
a  former  marriage  was  still  living  undivorced,  was  void.  In 
Cartwright  v.  McQown,  121  111.  388,  2  Am.  St.  Rep.  105,  in  con- 
sidering the  effect  of  a  second  marriage  where  a  divorce  had 
not  been  granted,  it  is  said:  "The  marriage  of  a  man  and 
woman  where  one  of  them  has  a  husband  or  wife  of  a  prior 
marriage  who  is  then  living  and  undivorced,  is  void,  and  not 
merely  voidable," 

If  the  marriage  of  the  complainant  with  Wilson  was  void, 
as  held  in  the  cases  cited,  we  are  aware  of  no  principle  upon 
which  it  can  be  held  that  her  cohabitation  witli  him  was  not 
adulterous.  The  marriage  with  Wilson  being  void,  she  occu- 
pied the  same  position  that  she  would  have  occupied  if  she 
had  cohabited  with  him  without  marriage. 

The  judgment  of  the  appellate  court  will  be  affirmed. 

Shope,  J.,  dissenting. 
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Contempt —Defendant  in,  whether  Entitled  to  Maks  Defense.^ 
A  dcfondant  ia  contempt  can  neither  rile  an  answer  nor  be  permitted  to 
make  a  motion  to  dismiss  a  bill  until  be  ia  discharged  of  such  contempt  by 
order  of  the  court:  Ount  v.  Oant,  10  Humph.  464;  53  Am.  Dec.  736,  and  notab 
The  application  of  a  party  in  conteiript  for  a  favor,  and  not  for  a  matter  of 
strict  ri(;ht,  will  not  be  granted  until  he  has  purged  himself  of  the  00tt> 
tempt:  Johnson  r.  P'mney,  1  Paige,  646;  19  Am.  Dec  459,  and  note. 

Divorce  fob  Aditltert.  — Adultrry  must  bb  Voi-ontart,  hence  adu1t> 
ery  by  an  insane  person  is  not  cause  for  a  divorce:  Nichols  v.  Nichols,  31  Vt. 
328;  73  Am.  Dec.  352.     See  note  to  Malchia  v.  Matrhin,  47  Am-  Dec.  469. 

Marriaqe  and  Divorce  —  Second  Marrtaob  when  Void.  —  A  marriage 
contracted  while  a  previous  marriage  of  tlie  husband  remains  ananualled, 
tliough  he  had  previously  obtained  a  void  decree  of  divorce  in  another  state, 
has  no  lecral  force  whatever:  Collins  v.  Voorhees,  47  N.  J.  Eq.  31^;  24  Am. 
St.  Rep.  412.  A  marriage  ia  void,  and  no  decree  is  required  to  avoid  it,  if 
either  of  the  contracting  parties  has  a  hnsband  or  wife  then  living  and  un- 
divorced:  Carlivriijht  v.  McGown,  121  III.  388;  2  Am.  St.  Rep.  105,  and  note; 
Freeman  v.  Freeman,  49  N.  J.  Eq.  102.  A  marriage  contracted  with  a  third 
party  by  a  divorced  person  within  the  period  allowed  for  an  appead  from  the 
judgment  granting  the  divorce  ia  void,  although  they  continue  to  live  to- 
gether as  man  and  wife  after  the  time  within  which  they  could  lawfully 
marry:  Estate  of  Smith,  4  Wash.  702;  notes  to  Oreenhow  v.  James,  56  Am. 
Rep.  600,  and  OcUhimja  y,  Williams,  44  Am.  Dec.  54,  discussing  the  legality 
of  marriages  where  prior  marriages  remain  nndiasolved.  See  also  BawMm  r. 
Raw&on,  156  Mass.  67di. 
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Banks  and  Banking  —  Special  Deposit.  —  When  money  of  any  description 
is  deposited  in  bank,  and  the  identical  gold  or  silver  or  bank  bills  depot* 
ited  are  to  be  returned  to  the  depositor,  the  deposit  is  special.  It  is 
then  the  duty  of  the  bank  to  safely  keep  and  return  the  identical 
money. 

Banks  and  Banking  —  General  Deposit.  —  When  money  is  deposited  in  % 
bank  without  any  understanding  that  the  identical  money  shall  be  re- 
turned, but  only  that  a  like  sum  of  lawful  money  shall  be  repaid,  the 
deposit  is  general,  tlie  bank  is  permitted  to  use  the  money  in  its  business, 
and  the  relation  of  debtor  and  creditor  is  created  by  the  transaction. 

Banks  and  Banking  —  General  Deposit  —  Check  Deposited  as  Indem- 
NIT7.  — When  a  check  is  deposited  in  bank  to  indemnify  the  sureties  oa 
an  appeal  bond,  and  the  bank  issues  a  certificate  of  deposit  reciting  tho 
appeal  and  the  giving  of  the  bond,  and  that  when  the  sureties  are  dis- 
charged the  deposit  is  to  be  returned,  the  deposit  is  a  general  one,  and 
after  it  has  been  mingled  with  the  other  money  of  the  bank,  and  its 
identity  lost,  the  depositor  is  not  entitled  to  a  prior  lien  as  against  the 
other  creditors  of  the  bank  in  the  event  of  its  insolvency.  Soch  deposit 
creates  the  relation  of  creditor  and  debtor  as  between  the  bank  and  the 
depositor,  and  the  latter  ia  only  entitled  to  the  rights  of  a  general 
creditor. 
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TnusT  Funds  —  CoNVERsioir  —  Right  ov  Benefictai,  Owner  to  Recover. 
When  a  trustee  changes  the  form  of  trust  property,  the  right  of  the 
beneficial  owner  to  reach  it  and  compel  its  transfer  may  still  exist  if  th« 
trust  property  can  be  identified  as  a  distinct  fund,  and  is  not  so  mingled 
with  other  property  that  it  can  be  no  longer  separated.  If  it  haa  lost 
its  identity,  the  beneficial  owner  must,  and  nnder  other  circamstances 
may,  resort  to  the  personal  liability  of  the  wrongdoing  trustee. 

TausT  Funds  —  Conversion  —  Right  of  Beneficiai.  Owner  to  Follow 
INTO  Hands  of  Assignee.  — When  a  trustee  has  converted  trust  funda 
into  money,  and  mingled  it  with  his  other  money,  so  that  it  cannot  bo 
separated  therefrom,  the  beneficial  owner  occupies  the  position  of  m 
general  creditor  of  the  estate,  and  cannot  follow  the  trust  funds  into 
tiie  hands  of  an  assignee  for  the  benefit  of  creditors. 

Action  by  the  Mutual  Accident  Association  to  recover  the 
cum  of  six  thousand  dollars,  deposited  by  check  with  the 
banking  house  of  Samuel  A.  Kean  &  Co.  as  indemnity  on  an 
appeal  bond.  The  plaintiff  claims  this  money  as  a  special 
deposit,  held  in  trust  by  said  Kean,  notwithstanding  his  in- 
solvency; and  it  also  claims  the  right  to  recover  it  of  his 
assignee,  the  defendant,  B.  F.  Jacobs,  as  soon  as  the  sureties 
on  the  appeal  bond  named  in  the  following  certificate  of  de- 
posit issued  by  the  bank  have  been  discharged:  — 

"Chicaqo,  October  4,  1890. 

"This  is  to  certify  that  the  Mutual  Accident  Association  of 
the  Northwest  has  deposited  with  Samuel  A.  Kean,  of  the 
county  of  Cook,  state  of  Illinois,  the  sura  of  six  thousand  dol- 
lars, to  be  held  by  the  said  Kean  upon  the  following  con- 
ditions: Whereas,  one  Emma  A.  Tuggle,  of  the  county  of 
McDonough,  recovered  a  judgment  against  the  said  accident 
company  for  the  sum  of  five  thousand  dollars  and  costs,  from 
which  the  said  accident  company  have  taken  an  appeal  to 
the  appellate  court;  and  whereas,  the  said  Samuel  A.  Kean 
and  Jesse  H.  Cummings  have  signed  the  appeal  bond  in  the 
said  case,  now,  therefore,  this  six  thousand  dollars  deposited 
with  Samuel  A.  Kean  is  to  be  held  by  the  said  Kean  to  in- 
demnify himself  and  the  said  Jesse  H.  Cummings  from  any 
loss  or  liability  incurred  by  them,  or  either  of  them,  by 
reason  of  having  signed  said  appeal  bond,  and  after  the  said 
Jesse  H.  Cummings  and  Samuel  A.  Kean  are  fully  discharged 
from  all  liability  under  said  bond,  then  the  said  six  thousand 
dollars  is  to  be  returned  to  the  said  Mutual  Accident  Associa- 
tion, but  not  otherwise.  "S.  A.  Kean  &  Co.  (Branch), 

"Wesley  L.  Knox,  Manager.* 

Judgment  for  the  defendant.     Plaintiff  appealed. 
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Albert  IT.  Veeder  and  Mason  B.  Loomis,  for  the  appellant. 

Jesse  A.  Baldwin^  and  KrauSf  Mayer^  and  Stein,  for  the 
appellee. 

Crato,  J.  The  six  thousand  dollars  was  not  passed  over 
to  S.  A.  Kean  in  currency  or  other  money,  but  as  appears 
from  the  evidence,  the  officers  of  the  accident  association 
drew  a  check,  payable  to  the  order  of  S.  A.  Kean  &  Co.,  for 
six  thousand  dollars,  on  the  Union  National  Bank,  and  de- 
livered the  check  to  Kean  &  Co.,  and  the  money  was  drawn 
on  the  check  and  used  by  Kean  in  his  banking  business.  It 
is  also  plain  from  the  evidence  that  the  accident  association 
knew  that  the  check  was  paid,  and  that  the  money  passed 
into  the  bank  and  was  used  by  the  bank  in  the  same  manner 
as  other  funds  which  were  received  by  the  bank  in  the  usual 
course  of  business.  Under  such  circumstances,  can  it  be  held 
that  the  bank  received  the  money  as  a  special  deposit, — that 
the  money  became  a  trust  fund,  and  was  of  such  a  character 
that  the  court  was  autliorized  to  take  it  out  of  the  hands  of 
the  general  creditors  and  turn  it  over  to  petitioner? 

If  the  evidence  established  tlie  fact  that  the  six  thousand 
dollars  had  been  placed  in  the  hands  of  Kean  &  Co.  as  a 
special  deposit,  we  think  the  petitioner  was  entitled  to  be 
protected.  But  was  this  a  special  deposit?  As  we  under- 
stand the  question,  there  is  a  wide  difference  between  a  special 
and  a  general  deposit  as  those  terms  are  understood,  not  only 
by  bankers,  but  by  the  public,  who  are  transacting  business 
daily  with  banks.  Where  money  of  any  description  is  de- 
posited in  a  bank,  and  the  identical  gold  or  silver  or  bank 
bills  which  were  deposited  are  to  be  returned  to  the  depositor, 
and  not  the  equivalent,  the  deposit  will  be  special,  while  on 
the  other  hand,  a  general  deposit  is  "a  deposit  which  is  to  be 
returned  to  the  depositor  in  kind  ":  Anderson's  Law  Diction- 
ary, 344;  1  Morse  on  Banking,  sec.  190;  2  Am.  &  Eng.  Eucy. 
of  Law,  92;  Keene  v.  Collier,  1  Met.  (Ky.)  415. 

Where  gold  or  silver  coin,  or  a  package  of  bills  or  currency, 
is  received  in  a  bank  as  a  special  deposit,  the  identical  money 
to  be  returned,  the  bank  has  no  authority  to  use  the  money 
in  its  business,  —  its  duty  is  to  safely  keep  and  return  the 
identical  money;  but  where  there  is  a  general  deposit,  the 
understanding  being  that  a  like  sum  of  lawful  money  should 
be  returned,  the  bank  is  permitted  to  use  tlie  money  in  its 
general  business,  and  the  relation  of  debtor  and  creditor  is 
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created  by  the  transaction.  There  is  nothing  in  the  certificate 
of  deposit  which  was  issued  by  Kean  &  Co.  which  indicates 
that  a  package  amounting  to  six  thousand  dollars  had  been 
deposited,  there  to  remain  for  a  time  and  be  returned.  That 
was  not  the  transaction,  but  as  is  clearly  shown  from  the  evi- 
dence, the  petitioner  gave  Kean  &  Co.  a  check  on  another 
bank,  which  went  through  the  clearing  house  and  was  paid, 
and  Kean  &  Co.,  with  the  knowledge  of  the  petitioner,  mingled 
the  money  with  the  general  funds  in  the  bank.  This  six 
thousand  dollars  was  commingled  with  the  general  funds  of 
the  bank  in  the  same  manner  as  money  deposited  by  other 
depositors.  The  money  thus  became  the  funds  of  the  bank, 
and,  as  such,  apon  the  failure  of  Kean  &  Co.,  could  not  be 
followed  by  the  petitioner.  If  the  six  thousand  dollars  had 
been  placed  in  a  separate  package  and  thus  deposited  in  the 
bank,  and  had  never  been  mingled  with  the  general  funds  of 
the  bank,  the  position  of  the  petitioner  might  be  sustained; 
but  such  was  not  the  case. 

Otis  V.  Gross,  96  111,  612,  36  Am.  Rep.  157,  is  a  case  where 
the  same  principle  was  Involved  as  here.  There  moneys  had 
been  deposited  under  an  order  of  court,  but  had  not  been  kept 
separate  from  the  general  funds  of  the  bank,  and  it  was  held 
that  the  deposit  was  not  a  special  one  or  a  mere  bailment,  but 
the  money  deposited  became  liiat  of  the  bank. 

School  IVusfees  v.  Kirwin,  25  111.  73,  is  a  case  where  the 
same  principle  is  involved;  and  in  Union  Nat.  Bank  v.  Goetz, 
138  111.  127,  32  Am.  St.  Rep.  119,  after  referring  to  the  Kirwin 
case  and  various  other  authorities,  it  is  said:  "  Many  other 
cases  might  be  cited,  but  enough  has  been  shown  to  clearly 
indicate  the  line  of  decisions  holding  the  doctrine  that  trust 
funds  can  only  be  pursued  when  they  can  be  clearly  distin- 
guislied  from  other  property  held  by  the  trustee  or  by  those 
representing  him,  and  this  court  is  fully  committed  to  this 
rule." 

Wetherell  v.  O'Brien,  140  III.  146,  33  Am.  St.  Rep.  221,  is 

also  a  case  in  point.     There  a  deposit  had  been  made  with  a 

banker,  the  intention  of  the  depositor  being  that  the  deposit 

should  be  invested  in  a  loan  on  real  estate  to  be  procured  by 

the  banker,  and  it  was  insisted  that  the  money  was  deposited 

for  a  special  purpose,  and  hence  a  trust  for  that  purpose  arose. 

In  the  decision  of  the  case  it  is  said:  "Where  the  money  which 

is  delivered  to  a  bank,  even  though  it  be  for  some  specified 

purpose,  as,  for  instance,  investment  in  a  mortgage  security, 
Am.  St.  Rep.,  Vol  XXXIIL  — 20 
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has  been  mingled  with  the  funds  of  the  bank,  as  was  done 
here,  there  is  no  reason  why  the  depositor  should  be  preferred 
above  any  other  creditor.  Where  a  trustee  changes  the  form 
of  the  trust  property,  the  right  of  the  beneficial  owner  to  reach 
it  and  compel  its  transfer  may  still  exist  if  the  property  can 
be  identified  as  a  distinct  fund,  and  is  not  so  mixed  up  with 
other  moneys  or  property  that  it  can  no  longer  be  specifically 
separated.  'If  the  trust  property  has  been  transferred  tea 
bona  fide  purchaser  for  value  without  notice,  or  has  lost  its 
identity,  the  beneficial  owner  must,  and  under  other  circum- 
stances he  may,  resort  to  the  personal  liability  of  the  wrong- 
doing trustee':  2  Pomeroy's  Equity  Jurisprudence,  sec.  1058. 
Where  a  trustee  has  converted  a  trust  fund  into  money  and 
mingled  it  with  his  other  moneys  so  that  it  cannot  be  sepa- 
rated from  the  latter,  the  beneficial  owner  occupies  the  posi- 
tion of  a  general  creditor  of  the  estate,  and  cannot  follow  the 
fund  into  the  hands  of  an  assignee  for  the  benefit  of  creditors: 
Illinois  etc.  Bank  v.  Smith,  21  Blatchf.  275,  and  cases  there 
cited.  Its  identification  is  a  prerequisite  to  the  exercise  of 
the  right  to  follow  it:  2  Story's  Equity  Jurisprudence,  sec. 
1259.  Wliile  it  may  not  be  necessary  to  point  to  the  particu- 
lar pieces  of  money  or  the  particular  bank  bills  that  were  de- 
posited with  the  trustee,  if  the  trust  property  be  money,  yet 
there  must  be  a  preservation  of  the  distinctness  of  the  trust 
fund." 

Here  the  money  passed  into  the  bank  as  a  general  deposit. 
It  was  mingled  with  other  funds  deposited  in  the  bank,  so 
that  there  is  no  means  of  separating  it  from  other  moneys 
received  by  the  bank  in  its  usual  course  of  business,  and  the 
petitioner  occupies  the  position  of  a  general  creditor. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


Bank  —  Liabilitt  roa  Special  Deposits.  —  A  special  deposit  cannot  be 
nsecl  or  appropriated  by  the  bank  without  a  breach  of  trust:  Foster  y.  Essex 
Bank,  17  Mass.  479;  9  Am.  Dec.  168,  and  note  with  cases  collected;  note  to 
Eawea  r.  Blackwell,  22  Am.  St.  Rep.  876.  The  relation  between  the  bank 
and  a  depositor  is  that  of  debtor  and  creditor,  unless  the  deposit  is  special: 
Grissom  t.  Commercicd  Nat.  Bank,  87  Tenn.  350;  10  Am.  St.  Rep.  669.  A 
bank  and  a  depositor  are  bailee  and  bailor,  where  funds  are  deposited  in  the 
bank  to  be  held  and  returned  in  the  same  bills  or  coin:  Marint  Bcutk  v. 
Chandler,  27  111.  625;  81  Am.  Dec.  249.  See  extended  note  to  Matter  of 
Franklin  Bank,  19  Am.  Dec.  423,  for  a  discussion  of  special  depodta.  See 
alao  WetltereUv.  O'Brien,  140  III.  146;  ante,  p.  221,  and  note. 

Banks  —  General  Deposit  —  Relation  to  Depositor,  —  A  bank  in  re« 
ceiviug  ordinary  deposits  becomes  the  debtor  of  the  depositor:  Janin  y.  Lon» 
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don  etc.  Bank,  92  Cal.  14;  27  Am.  St.  Rep.  82,  and  note;  S/a'pman  v.  Bank, 
126  N.  Y.  318;  22  Am.  St.  Rep.  821,  and  note;  extended  note  to  National 
Bank  v.  Smith,  23  Am.  Rep.  60;  Marine  Bank  v.  Chandler,  27  III.  525;  81 
Am.  Deo.  24'J,  and  note. 

Tkust  Funds  —  Convkrsioh  — Right  of  Beneficial  Owner  to  Pun- 
SUE.  — A  trust  fund  which  has  wrongfully  been  converted  into  otlier  prop- 
erty may  so  loog  as  its  identity  can  be  traced,  be  pursued  and  held  liable  ia 
its  new  form  to  the  rights  of  the  cestui  que  truat,  except  as  against  a  bona  fide 
purchaser  without  notice;  but  this  right  fails  when  the  means  of  ascertain- 
ing its  identity  are  lost.  This  is  always  the  case  when  the  subject-matter  ia 
turned  into  money,  or  becomes  mixed  in  a  general  mass  of  property  of  tha 
same  description:  Union  Nat.  Bank  v.  Goetz,  138  111.  127;  32  Am.  St.  Rep. 
119,  and  extended  note  at  page  125  discussinii  this  subject.  See  also  not* 
to  BalUng  v.  Kirby,  24  Am,  St.  Rep.  800. 
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BviDENCB — Books  o»  Account.  —  At  common  law  it  was  necessary,  in 
order  to  make  books  of  account  admissible  in  evidence,  that  the  entries 
therein  should  be  proved  by  the  clerk  or  servant  who  made  them,  if  be 
was  alive  and  could  be  produced,  and  that  they  should  have  been  made 
by  a  person  whose  duty  it  was  to  make  them,  and  that  they  were  made 
in  the  ordinary  course  of  business,  and  contemporaneously  with  the  de- 
livery of  the  goods,  so  as  to  form  a  part  of  tiie  res  gestce.  The  Illiuoia 
statute  has  simply  enlarged  this  rule  without  repealing  it,  by  permitting 
the  owner  who  keeps  the  books  to  testify  to  the  original  entries  made 
therein. 

Evidence  —  Books  of  Account  Kept  bt  Party.  — When  a  party  to  an  ac- 
tion keeps  his  own  book  of  original  entries,  it  is  admissible  to  sustaia 
an  account  therein  composed  of  many  items  upon  proof  that  some  of  the 
articles  were  delivered  at  or  about  the  time  the  entries  purported  to 
have  been  made;  that  such  entries  were  in  the  handwriting  of  the  party 
producing  the  book;  that  he  kept  no  clerk  at  the  time,  and  that  his  cus- 
tomers had  settled  by  the  book  and  found  it  to  bo  fair  and  correct. 

Evidence  —  Books  of  Account.  —  When  the  clerk  who  makes  original 
entries  in  boolcs  of  account  has  no  knowledge  of  their  correctness,  but 
makes  them  as  the  items  are  furnished  by  another,  it  is  essential  that 
the  party  furnishing  the  items  should  testify  to  their  correctness,  or 
that  satisfactory  proof  thereof  from  other  sources  should  be  produced 
before  the  books  are  admissible  in  evidence. 

EviDKNCE,  Books  of  Account.  — When,  in  an  action  on  account,  the  clerk 
who  kept  the  books  of  orii^inal  entries  testifies  to  their  correctness,  and 
the  party  furnishing  the  items  to  such  clerk  testifies  to  the  correctness 
of  such  items,  and  it  is  also  shown  tliat  the  goods  described  were  deliv- 
ered to  defendant,  who  paid  part  of  the  account  without  objection,  and 
accepted  a  statement  thereof,  saying  it  was  all  right,  and  without  ob- 
jecting to  its  correctness  for  three  years,  the  books  of  account  are  ad- 
missible in  evidence. 

Contract  "on  Sale  and  Return  "is  an  Agreemejit  by  which  eroods  are 
delivered  by  a  wholesale  to  a  retail  dealer,  to  be  paid  for  at  a  certaiu 
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rate  if  boH  agafn  by  the  latter,  and  if  not  sold,  to  be  retnrned  within  » 
reasonable  time,  if  no  time  is  specified.     What  is  such  reasonable  tim* 
depends  upon  the  circumstances  of  each  case, 
Undbk  a  Contract  "on  Salk  and  Rkioun,"  if  the  vendee  returns  tha 

goods  within  a  reasoiiahle  time,  no  time  being  specified  for  their  return, 
the  contract  of  sale  is  at  an  end;  if  lie  does  not,  the  sale  becomes  abso- 
lute, and  the  price  of  the  goods  may  be  recovered  in  an  action  for  goode 
■old  and  delivered. 

Umder  a  CoNTRAcr  "on  Salk  and  Rbturn,"  Pbopbrtt  is  thb  Goods 
PASS^:.s  TO  the  Purohaskr,  subject  to  an  option  in  him  to  return  them 
within  a  rea-^onable  time.  If  tlie  price  is  fixed  at  the  time  of  the  salo 
and  delivery  of  tiie  goods,  the  purcliaser  deals  with  them  as  his  own, 
disposes  of  tliem  as  lie  pleases,  for  cash  or  on  credit,  is  under  no  obliga- 
tion to  give  any  account  of  his  disposition  of  them,  and  is  only  liable  to 
pay  for  them  at  a  price  fixed  beforeliand,  without  reference  to  the  pries 
at  which  he  sella  them. 

Contract  "on  Salk  or  Return" — Ltability  of  PaRciiASEB.  — Contract* 
"on  sale  or  return  "are  subject  to  a  condition  subsequent  that  if  the 
goods  are  not  sold  they  shall  be  returned.  The  i>roperty  in  the  goods 
vests  presently  in  the  vendee,  defeasible  on  the  perforinauco  of  the  con- 
dition; and  if  the  vendee  disables  himself  from  performing  the  condition 
or  fails  to  perform  it  within  a  reasonable  time,  his  liability  to  pay  the 
price  fixed  becomes  unconditional,  and  the  plaintifif  may  declare  as  upon 
an  indebitalus  assumpsit. 

Contract  "on  Salk  or  Reiurn" — Liability  of  Plrchaser.  — Pur- 
chaser of  goo:ls,  to  be  paid  for  at  a  given  price  when  sold,  and  those  not 
sold  to  be  returned,  is  lial)le  for  all  the  goods  at  the  price  a<!;reed  upon 
wiiea  none  are  returned  for  more  than  tliree  years,  and  uo  ofiFer  to  re- 
turn them  is  made  when  a  statement  of  the  account  is  rendereiL 

Contract  "on  Sale  or  Return"  —  Liabilitt  of  Purchaser. — Under 
a  contract  "on  sale  or  return,"  the  buyer  juakes  himself  liable  for  the 
price  fixed  by  refusing  to  return  the  property  upon  demand  made  by  the 
seller;  but  if  the  seller  does  not  want  the  property,  and  makes  no  de- 
mand for  it,  the  buyer  will  become  liable  for  the  price  fixed  upon  fail- 
ing to  return  the  property  within  a  reasonable  time. 

Assumpsit  on  an  account  under  a  contract  by  the  purchas- 
ers of  goods  to  pay  a  certain  price  for  those  sold  by  them  and 
to  return  those  not  sold.  Judgment  for  the  plaintififs,  and 
the  defendant  appealed. 

Flowery  Smith,  and  Musgrave,  for  the  appellant. 

Weigley,  Bulkley,  and  Gray,  for  the  appellees. 

Maqruder,  C.  J.  It  is  aspigned  as  error  that  the  trial 
court  received  in  evidence  the  books  of  account  of  Beak  and 
Bucher  showing  the  items  of  the  accounts  sued  upon.  It  is 
claimed  that  a  proper  foundation  was  not  laid  for  the  intro- 
duction of  the  books,  and  that  therefore  they  should  not  have 
been  admitted. 

We  think  that  the  books  were  properly  admitted  in  con- 
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nection  with  the  evidence.  The  court  did  not  determine  the 
weight  of  the  books  as  testimony,  but  simply  their  admissi- 
bility. It  was  for  the  jury  to  decide  what  weight  should  be 
given  to  them.  The  defendants  had  the  right  to  introduce 
l)roof  for  the  purpose  of  contradicting  them,  or  showing  their 
incorrectness,  but  they  failed  to  introduce  any  testimony 
whatever;  and  the  books,  together  with  the  other  evidence 
which  accompanied  them,  made  a.  prima  facie  case. 

The  third  section  of  the  act  in  regard  to  evidence  and  depo- 
sitions in  civil  cases  is  as  follows:  *'  Where  in  any  civil  action, 
suit,  or  proceeding  the  claim  or  defense  is  founded  on  a  book 
account,  any  party  or  interested  person  may  testify  to  his 
account  book,  and  the  items  therein  contained;  that  the  same 
is  a  book  of  original  entries,  and  that  the  entries  therein  were 
made  by  himself,  and  are  true  and  just;  or  that  the  same 
were  made  by  a  deceased  person  or  by  a  disinterested  person, 
a  nonresident  of  the  state  at  the  time  of  the  trial,  and  were 
made  by  such  deceased  or  nonresident  person  in  the  usual 
course  of  trade,  and  of  his  duty  or  employment  to  the  party 
BO  testifying;  and  thereupon  the  said  account  book  and  en- 
tries shall  be  admitted  as  evidence  in  the  cause":  1  Starr  and 
Curtis  on  Annotated  Statutes,  1076. 

This  statute  permits  the  party  himself  to  testify  to  his  own 
books.  The  party  himself  was  not  allowed  so  to  testify  at 
common  law.  The  common  law  requires  that  the  entries  in 
the  book  should  be  proved  by  the  clerk  or  servant  who  made 
them,  if  such  clerk  or  servant  be  alive  and  can  be  produced: 
Burnham  v.  Adams,  5  Vt.  313.  It  was  necessary,  in  order  to 
make  the  book  admissible,  that  the  entries  therein  should 
have  been  made  in  the  ordinary  course  of  business  by  a  per- 
son whose  duty  it  was  to  make  them,  and  that  they  should 
have  been  made  contemporaneously  with  the  delivery  of  the 
goods,  so  as  to  form  a  part  of  the  res  gestx:  1  Greenleaf  on 
Evidence,  sees.  115-120;  Chicago  etc.  K'y  Co.  v.  IngersoU,  65 
III.  ol)9.  Section  3,  which  was  first  passed  in  1867  (Laws  of 
1867,  sec.  3,  p.  184),  adds  to  and  enlarges,  but  does  not  re- 
peal, the  common-law  rule.  A  contrary  statement  made  in 
Presbyterian  Church  v.  Emerson,  66  111.  269,  was  mere  dictum, 
and  not  necessary  to  the  decision  of  the  case.  It  was  not  the 
intention  of  the  statute  to  prohibit  the  introduction  in  evi- 
dence of  books  of  account  kept  by  a  clerk,  when  such  clerk  ia 
living  in  the  state  and  is  able  to  testify  to  the  correctness  of 
the  books. 
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In  Taliaferro  v.  Ives,  51  111.  247,  we  said  that  this  statute 
of  1867  did  not  materially  change  the  rule  announced  in  Boyer 
V.  Sweety  3  Scam.  120.  It  was  held  in  the  latter  case,  that 
the  rule  in  England,  which  allows  the  books  of  a  tradesman 
to  be  introduced  in  evidence  when  they  are  supported  by  the 
oath  of  the  clerk  who  made  the  entries,  was  the  rule  also  ia 
this  state.     See  also  Ruggles  v.  Gatton,  50  111.  412. 

In  Kibbe  v.  Bancroft,  77  111.  18,  we  again  held  that  the  stat- 
ute of  186/  did  not  materially  change  the  existing  rule  as  to 
the  admission  of  books  of  account  in  evidence,  but  merely 
permitted  an  interested  witness  to  testify  to  all  the  facts,  the 
proof  of  which  had  theretofore  been  decided  to  be  necessary^ 
in  order  to  lay  a  foundation  for  the  admission  of  the  account 
books. 

The  existence  of  the  common-law  rule,  which  permits  the 
clerk  who  has  kept  the  books  to  testify,  was  again  recognized 
in  Stettauer  v.  White,  98  111.  72. 

In  a  number  of  cases,  we  have  held  that  there  are  certain 
limitations  upon  the  rule  permitting  such  books  of  account  to 
be  introduced  in  evidence.  In  Bayer  v.  Sweet,  3  Scam.  120^ 
where  the  party  kept  the  books  himself,  the  books  of  original 
entries  were  held  to  be  admissible  to  sustain  an  account  com- 
posed of  many  items,  upon  proof  being  made  that  some  of  the 
articles  were  delivered  at  or  about  the  time  the  entries  pur- 
ported to  have  been  made;  that  the  entries  were  in  the  hand- 
writing of  the  party  producing  the  books;  that  he  kept  no 
clerk  at  the  time;  and  that  persons  having  dealings  with  him 
had  settled  by  the  books,  and  found  them  to  be  fair  and  cor- 
rect. 

In  Humphreys  v.  Spear,  15  111.  275,  the  same  state  of  facts 
was  shown  to  exist  as  in  Boyer  v.  Sweet,  3  Scam.  120,  except 
that  the  books  were  kept,  not  by  the  tradesman  himself,  but 
by  his  clerk;  the  clerk  was  introduced  as  a  witness,  and  gave 
evidence  tending  to  show  the  correctness  of  the  account;  and 
we  there  said:  "It  is  very  clear  that  the  books  were  admissi- 
ble in  evidence  in  connection  with  the  testimony  of  the  clerk. 
It  is  well  settled  in  this  country  that  entries  made  by  a  clerk, 
in  the  regular  and  usual  course  of  business,  are  admissible  in 
evidence  after  his  death  on  proof  of  his  handwriting;  and  dur- 
ing his  life,  if  authenticated  by  him.     Such  entries  form  part 

of  the  res  gestae,  and  are  admissible  as  original  evidence 

If  it  appears  that  some  of  the  goods  were  delivered  contempo- 
raneously with  the  entries  made  by  the  clerk,  and  that  the 
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books  were  fairly  and  honestly  kept,  the  jury  may  reasonably 
conclude  that  the  entire  account  is  correct."  See  also  Law- 
rence V.  Stiles,  16  111.  App.  489.  The  doctrine  of  Humphieys 
V.  Spear,  15  111.  275,  was  not  changed  by  the  statute  of  1867. 

In  Stetlauer  v.  White,  98  111.  72,  it  was  held  that  where  the 
clerk  wlio  makes  the  entries  has  no  knowledge  of  their  correct- 
ness, but  makes  thein  as  tlie  itenis  are  furnished  by  another, 
it  is  essential  that  the  party  furnishing  the  items  should  tes- 
tify to  their  correctness,  or  that  satisfactory  proof  thereof 
(such  as  the  transactions  were  reasonably  susceptible  of) 
from  other  sources  should  be  produced.  It  is  to  be  observed 
that  in  the  Stettauer  case  there  was  no  evidence  except  the 
carrier's  shipping  receipt  that  any  portion  of  the  articles  had 
been  delivered.  In  Kent  v.  Garvin,  1  Gray,  148,  one  of  the 
cases  upon  which  the  Stettauer  case  is  based,  the  failure  "to 
show  that  at  the  time  the  charges  were  made,  any  articles, 
similar  in  character  to  those  charged,  were  delivered  by  the 
plaintiff  to  the  defendant"  is  commented  upon  as  significant. 

In  the  case  at  bar  there  is  evidence  that,  of  the  goods  de- 
Bcribed  in  the  accounts,  an  amount  exceeding  in  value  five 
thousand  dollars  was  delivered  to  the  defendants;  and  not 
only  does  Henry,  who  kept  the  books  of  original  entries,  swear 
to  their  correctness,  but  in  addition  to  this,  Richard  Beak, 
who  furnished  the  items  to  Henry,  testifies  to  the  correctness 
of  the  items. 

The  proof  establishes  all  the  facts  necessary  to  bring  the 
present  case  within  the  requirements  of  the  cases  of  Boyer  v. 
Sweet,  3  Scam.  120;  Humphreys  v.  Spear,  15  111.  275;  Ruggles 
V.  Gatton,  50  111.  412;  and  Stettauer  v.  White,  98  111.  72;  ex- 
cept as  to  one  matter.  We  find  no  evidence  by  any  customer 
of  Beak  and  Bucher,  that  he  settled  with  them  by  their  books 
and  found  them  correct:  Ingersoll  v.  Banister,  41  III.  388.  The 
failure  of  the  proof,  however,  in  this  regard  would  not  havo 
justified  the  exclusion  of  the  books  in  view  of  the  facts,  that 
the  defendants  paid  one  thousand  dollars  upon  the  account 
late  in  December  without  questioning  it,  and  accepted  a  state- 
ment of  the  account,  as  assigned,  with  the  remark  that  it  was 
"all  right,"  and  although  more  than  three  years  elapsed  after 
the  account  was  presented  before  suit  was  brought,  during 
which  time  many  applications  were  made  to  them  or  some 
one  of  them  for  payment,  tliey  at  no  time  ever  urged  any  ob- 
jections to  the  correctness  of  the  account.  A  careful  examina- 
tion of  the  authorities  hereinbefore  referred  to  will  show,  that 
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before  the  statute  of  1867  was  passed,  testimony  from  third 
persons,  as  to  settlements  made  by  the  books,  was  more  es- 
pecially required  in  cases  where  the  tradesman  had  no  clerk, 
but  kept  his  own  books.  In  such  cases,  the  party  testifying 
to  the  correctness  of  the  books  being  interested,  it  was  held 
that  his  testimony  should  be  supported  by  that  of  customers 
who  had  settled  by  the  books:  Boyer  v.  Sweet,  3  Scam.  120; 
lagcrsnll  v.  Banister,  41  III.  388;  Ruggles  v.  Gatton^  50  111.412; 
Waggeinan  v.  Peters,  22  111.  42. 

It  is  further  assigned  as  error,  that  the  court  refused  to  in- 
struct for  the  defendants  as  follows:  "  The  jury  are  instructed 
that  as  to  the  claim  of  plaintiffs  for  goods  claimed  to  have 
been  consigned  by  plaintiffs  to  defendants,  there  is  no  sufficient 
evidence  to  support  a  verdict,"  etc.  The  point  is  made,  that 
a  portion  of  the  goods  was  consigned  to  the  defendants  to  be 
paid  for  when  sold,  and  to  be  ret.irned  if  not  sold,  and  that 
an  action  of  ajfsumpsit  on  the  common  counts  cannot  be  main- 
tained to  recover  for  the  goods  so  consigned,  because  there  is 
no  evidence  of  their  sale  by  the  defendants,  or  of  a  demand 
for  their  return  by  the  plaintiffs. 

Under  the  proofs  in  this  case,  the  goods  in  question  were 
not  consigned  to  the  defendants  to  be  soil  by  the  latter  as 
agents  of  the  plaintiffs,  but  the  agreement  between  the  parties 
was  what  is  known  us  a  contract  *'  on  sale  or  return."  "A  con- 
tract 'on  sale  and  return'  is  an  agreement,  by  which  goods 
are  delivered  by  a  wholesale  dealer  to  a  retail  dealer  to  be  paid 
for  at  a  certain  rate,  if  sold  again  by  the  latter;  and  if  not  sold 
to  be  returned":  Story  on  the  Law  of  Sales,  sec.  249.  If  the 
vendee  returns  the  goods,  the  contract  of  sale  is  at  an  end;  if 
he  does  not,  the  sale  becomes  absolute,  and  the  price  of  the 
goods  may  be  recovered  in  an  action  for  goods  sold  and  de- 
livered. If  no  time  is  specified  within  which  the  return  is  to 
be  made,  the  law  implies  that  they  are  to  be  returned  within 
a  reasonable  time.  What  is  a  reasonable  time  will  depend 
upon  the  circumstances  of  each  case:  Story  on  the  Law  of 
Sales.  In  such  cases,  the  property  in  the  goods  passes  to  the 
purchaser  subject  to  an  option  in  him  to  return  them  within 
a  fixed  or  reasonable  time;  the  price  is  fixed  at  the  time  of  the 
sale  and  delivery  of  the  goods;  the  purchaser  deals  with  the 
goods  as  his  own,  disposes  of  them  as  he  pleases  for  cash  or 
on  credit,  is  under  no  obligation  to  give  any  account  of  his 
disposition  of  them,  and  is  only  lial^le  to  pay  for  them  at  a 
price  fixed  beforehand,  without  any  reference  to  the  price  at 
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Avhicli  he  sells  them:  Jameson  v.  Gregory^  4  Met.  (Ky.)  863; 
In  re  Linforth,  4  Saw.  370;  Ex  parte  White,  in  re  Neville^  L.  R. 
6  Ch.  897. 

In  Moss  V.  Sweet,  20  L.  J.  Q.  B.  (U.  S.)  167,  where  goods  were 
delivered  to  the  defendant  to  sell  again,  upon  his  agreement 
to  account  for  such  as  were  sold  at  the  invoice  price,  with  an 
option  to  return  the  residue  within  a  reasonable  time,  and 
where  he  sold  a  portion  but  failed  to  return  the  rest,  it  was 
held  that  his  failure  to  return  rendered  him  liable  as  upon  an 
absolute  sale,  and  to  an  action  for  goods  sold  and  delivered. 

The  bargain,  called  "sale  or  return,"  means  "a  sale  with  a 
right  on  the  part  of  the  buyer  to  return  the  goods  at  his  op- 
tion within  a  reasonable  time,  and  ....  the  property  passes; 
and  an  action  for  goods  sold  and  delivered  will  lie,  if  the 
goods  are  not  returned  to  the  seller  within  a  reasonable  time": 
2  Benjamin  on  Sales,  6th  Am.  ed.,  sec.  913,  p.  794. 

Such  sales  may  be  regarded  as  subject  to  a  condition  sub- 
sequent, that  is,  upon  condition  that,  if  the  goods  are  not 
sold,  tliey  are  to  be  returned.  Therefore,  the  property  vests 
presently  in  the  vendee,  defeasible  on  the  performance  of  the 
condition.  If  the  defendant  disables  himself  from  perform- 
ing the  condition,  or  fails  to  perform  it  within  a  reasonable 
time,  his  liability  to  pay  the  price  fixed  becomes  uncondi- 
tional, and  the  plaintiff  may  declare  as  upon  an  indebitatus 
assumpsit:  Ray  v.  Thompson,  12  Cush.  281;  59  Am.  Dec.  187. 

These  definitions  of  a  contract  "on  sale  or  return"  fit  the 
facts  in  the  case  at  bar.  The  prices  were  fixed  upon  the 
goods  when  they  were  ordered.  The  consigned  goods  were  to' 
be  paid  for  when  sold  at  the  prices  invoiced,  and  such  as  were 
not  sold  were  to  be  returned.  As  no  time  for  the  return  was 
fixed,  a  reasonable  time  was  implied.  The  defendants  kept 
the  goods  for  more  than  three  years  without  offering  to  return 
them,  and  accepted  itemized  accounts  of  them  without  objec- 
tion. Demands  were  frequently  made  upon  them  to  pay  for 
the  consigned  goods,  and,  if  such  goods  were  unsold  at  the 
dates  of  such  demands,  offers  should  have  then  been  made  to 
return  them.  Under  the  circumstances,  we  think  the  defend- 
ants failed  to  exercise  their  option  within  a  reasonable  time, 
and  are  liable  as  upon  an  absolute  sale.  There  was  therefore 
no  error  in  refusing  the  instruction. 

The  cases  of  Creel  v.  Kirkham,  47  111.  344,  and  Johnston  v. 
Salisbury,  61  111.  316,  have  no  application  here,  as  in  those 
cases  there  was  no  sale  of  the  personal  property  by  a  vendor 
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to  the  vendee  so  as  to  vest  the  title  thereto  in  the  latter  at  the 
time  of  delivery.  Nor  do  we  think  that  the  case  oi  Jones  v. 
Wrightf  71  III.  61,  conflicts  with  the  doctrine  here  announced. 
It  was  there  said,  that  the  arrangement  was,  in  legal  effect,  a 
sale  with  the  privilege  of  returning  the  property  when  the 
buyer  should  choose  to  make  such  return,  or  on  the  demand 
of  the  seller.  Tlie  buyer  may  make  himself  liable  to  pay  the 
price  fixetl  in  the  agreement  by  refusing  to  return  the  prop- 
erty upon  demand  made  for  it  by  the  seller;  but,  if  the  seller 
does  not  want  the  property  and  makes  no  demand  for  it,  it  is 
none  the  less  true  that  the  buyer  will  become  liable  to  pay 
the  price  fixed,  upon  failing  to  return  the  property  within  a 
reasonable  time.  In  the  present  case,  demands  made  for  the 
price  of  the  consigned  goods,  unanswered  by  either  the  pay- 
ment of  the  money  or  an  offer  to  return  the  goods,  amounted 
substantially  to  such  a  refusal  to  surrender  on  demand,  as 
was  held  to  be  suflicient  in  the  Jones  case. 

The  judgment  of  the  appellate  court  is  affirmed. 

EviDEKCB  —  Books  of  Accocnt.  — An  account  book,  fair  on  ita  face,  and 
shown  to  have  been  kept  iu  the  nsual  courae  of  business,  is  admissible  in  evi- 
dence even  in  favor  of  the  party  by  whom  it  was  kept:  Anchor  Milling  Co.  v. 
Walsh,  108  Mo.  277;  32  Am.  St.  Rep.  600,  and  note  witli  the  cases  discuss- 
ing this  subject  collected;  extended  note  to  Union  Bank  v.  Knapp,  15  Am. 
Dec  191. 

Contracts  of  "Salb  or  Return." — Such  agreements  are  upon  a  con- 
dition that  the  buyer  may  return  the  goods  within  a  fixed  or  reasonable  time 
at  his  option.  It  has  been  held  that  the  goods  so  sold  pass  to  the  purchaser, 
subject  to  the  option  in  him  to  return  them,  and  if  he  fails  to  exercise  the 
option  within  the  proper  time,  the  price  of  the  goods  may  be  recovered  as 
upon  an  absulute  sale:  note  to  Hotrhkiss  v,  Hi'jrjins,  52  Am.  Rep.  5S6;  Child) 
v/McDoniifU.  84  Mich.  533;  Jameson  v.  Orejory,  4  Met.  (Ky.)  363;  Quinn  r. 
Stout,  31  Mo.  100. 

Where  one  purchases  goods  under  an  agreement  that  for  all  he  nsea  or  dis- 
poses of  he  shall  pay  for  below  the  invoice  price,  with  the  privilege  of  return- 
ing such  as  are  not  used  or  disposed  of,  if  he  refuses  or  fails  to  return  on 
demand  the  goods  not  used  or  sold,  the  sale  become  absolute  and  he  will  be 
liable  according  to  the  contract  price:  Jonei  v.  Wright,  71  IlL  61. 
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C0KP0BATI0N3  —  PuRCUASK  BY  DiitEOTOK  OF.  —  A  director  ia  a  private  cor- 
poration whose  duty  it  is  to  preserve  its  property  and  protect  it  agaiusfc 
loss,  so  far  as  that  can  be  done  by  the  exercise  of  ordinary  care  and  dili« 
gence,  cannot  himself  become  the  purchaser  of  any  property  of  the  cor* 
poratiun  which  it  is  his  duty  to  sell. 

Tbusiees  —  PuKciiASK  BY  AT  THEIR  OWN  Sale.  —  A  trustee  ia  disqualified 
to  act  by  the  iiiteiveation  of  a  personal  interest  in  the  performance  of 
his  duties  as  trustee,  and  he  cannot  obtain  title  to  property  wlien  he  has 
a  duty  to  perform  inconsistent  with  the  character  of  a  purchaser  on  his 
own  account. 

Sale  —  Ratification.  —  Whether  or  not  a  ratification  of  a  sale  is  efiFectiv* 
in  any  case  de[)enilsuprtn  whether  those  assuming  to  ratify  might  hav» 
legally  authorized  the  sale  to  be  made  in  the  first  instance. 

CJoRPORATfONs  —  Right  of  Majority  Stockholder  to  Porchasb  its 
Property  on  Windino  up  its  Affairs.  —  When  it  is  determined  to 
wind  up  a  corporation  and  to  settle  its  business,  the  holder  of  a  majority 
of  its  stock  cannot  make  or  ratify  a  sale  of  all  its  property  to  himself 
against  the  protest  of  a  holder  of  minority  of  its  stock  and  in  disregard 
of  his  rights,  but  the  minority  owner  may  elect  to  treat  the  majority 
owner  as  a  purchaser  and  require  him  to  account  for  the  value  of  th* 
property. 

CJorforations  —  Right  of  Majority  Stockholdkr  on  Winding  up. — A 
majority  stockholder  in  a  corporation  may,  when  the  law  authorizes  a 
Tote  of  stockholders,  so  vote,  upon  any  matter  of  policy  in  the  conduct 
of  the  corporation,  as  to  best  subserve  his  own  interests,  and  this  may 
relate  to  the  ceasing  to  do  corporate  business,  the  winding  up  of  its  aflfairs, 
and  the  sale  of  its  property;  but  the  action  resulting  from  such  vote  must 
not  be  so  detrimental  to  the  corporation  itself  as  to  lead  to  the  necessary 
inference  that  the  interests  of  the  majority  of  the  shareholders  lie  wholly 
outside  of  and  in  opposition  to  the  interests  of  the  corporation  and  of 
the  minority  of  the  shareholders,  and  that  the  action  of  the  majority  is 
a  wanton  or  fraudulent  destruction  of  the  rights  of  the  minority. 

Teu.stee3 — Rights  TO  Become  Interested  IN  Trust  Property.  —  Whea 
one  person  has  the  power  to  dispose  of  the  property  of  another  without 
the  consent  of  the  latter,  he  is  not  allowed  to  become  personally  inter- 
ested in  it  himself,  without  regard  to  any  question  of  fairness  in  the 
transaction,  as  he  is  not  allowed  to  occupy  a  position  where  self-interest 
will  tempt  a  betrayal  of  duty. 

OOBPORATIONS  —  PdkCHASE  OF  PROPERTY  BY  MAJORITY  STOCKHOLDER.  —  It 
is  illegal  and  fraudulent  for  a  majority  stockholder  to  purchase  the  prop- 
erty of  the  corporation  at  a  sale  authorized  by  himself,  and  such  pur- 
chase may  be  set  aside  in  the  same  way  and  to  the  same  extent  that  a 
purchase  of  corporate  property  by  a  director  may  be  set  aside  at  the  in- 
stance of  a  minority  stockholder. 

Corporations  —  Improper  Sale  of  Property,  Setting  Aside.  — A  sale  of 
the  property  of  a  corporation  under  a  resolution  appointing  its  president 
and  secretary  a  committee  to  dis[i03e  of  it,  wiil  be  set  aside  on  the  suit 
of  a  contesting  stockholder,  when  such  sale  is  made  to  a  purchaser  un- 
der an  agreement  with  the  secretary  for  their  joint  acquisition  of  the 
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property.  In  such  case,  the  power  conferred  on  the  president  and  seo* 
retary  requires  the  action  of  both,  jointly,  and  the  secretary  is  disqaalU 
tied  to  act,  on  account  of  his  personal  interest. 

■CoKPORATioNs  —  Improper  Salk  of  PROPBRxy,  SurriMoAsiDB.' — An  acti<Mi 
to  set  aside  a  sale  of  property  of  a  corporation  because  in  fraud  of  its 
stockliolders,  may  be  maintained  by  one  of  the  latter  without  a  previous 
demand  on  the  corporation  to  bring  the  action,  when  it  appears  that  the 
directors  thereof  are  under  the  control  of  the  person  in  whose  interest 
the  sale  was  made. 

Purchaser  under  Contract  Bictwekn  Third  Persons,  Whethkr  Affkotkd 
BY  Existing  EQarriEs.  —  VVlien  a  party  furnishes  the  money  and  b^ 
comes  the  i)urcha3er  of  property  under  a  contract  made  between  third 
persons,  he  takes  subject  to  such  contract  and  all  equities  existing 
against  it. 

Bill  in  chancery  by  C.  T.  Yerkea,  a  stockholder  in  the 
Chicago  Hansom  Cab  Company,  against  such  company,  War- 
ren Springer,  Rose  Abernethy,  and  others,  to  have  a  certain 
«ale  and  conveyance  of  the  property  of  the  company  to  Aber- 
nethy declared  void  and  set  aside,  and  for  an  injunction  and 
the  appointment  of  a  receiver.  Upon  the  final  hearing,  com- 
plainant filed  a  supplemental  bill  to  wind  up  the  affairs  of 
the  corporation,  sell  the  property  belonging  thereto,  apply  the 
proceeds  to  the  payment  of  the  corporate  debts,  and  distribute 
any  surplus  remaining  among  the  stockholders.  The  court 
granted  the  relief  prayed  for,  and  Springer  and  Abernethey 
appealed. 

The  Chicago  Hansom  Cab  Company  was  organized  as  a 
corporation  in  1884,  with  a  capital  stock  of  one  hundred  thous- 
and dollars,  divided  into  one  thousand  shares  of  one  hundred 
dollars  each.  It  acquired  the  property  in  dispute  in  its  busi- 
ness, but  as  that  business  proved  unprofitable,  and  as  it  was 
largely  indebted,  some  of  its  debts  having  been  reduced  to 
judgment  and  others  secured  by  mortgage  on  its  property,  it 
was  the  desire  of  all  the  stockholders  to  wind  up  its  affairs 
and  close  out  its  business.  A  meeting  of  stockholders  was 
called  by  Yerkes  for  this  purpose,  on  April  13,  1889,  but  that 
meeting  was  adjourned  to  April  15, 1889.  On  April  13,  1889, 
Yerkes  requested  C.  A.  Need  ham,  the  secretary  of  the  corpo- 
ration, to  inform  all  stockholders  that  he,  Yerkes,  would  sell 
his  stock  or  purchase  theirs  for  thirty-five  cents  on  the  dollar. 
On  that  dayNeedham  entered  into  the  following  agreement 
with  one  Warren  Springer:  — 

"This  agreement,  made  April  15,  1889,  between  Warren 
Springer,  party  of  the  first  part,  and  Charles  A.  Needham, 
party  of  the  second  part, — 
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"Witnessoth,  that  said  parties  mutually  agree  to  purcliaso 
the  stock  of  the  Chicago  Hansom  Cah  Company,  and  thus 
obtain  control  of  its  property,  real  and  personal,  and  then  to 
pay  tlie  debts  of  and  wind  up  the  affairs  of  the  said  company, 
and  divide  the  property  of  the  same,  as  hereinafter  provided. 
To  accomplish  this,  the  said  first  party  agrees  to  furnish  the 
sum  of  sixty  thousand  dollars  to  purchase  said  stock  and  pay 
the  debts  of  said  company,  —  thirty-five  thousand  dollars  to 
purchase  the  stock  of  said  company,  and  twenty  thousand 
dollars  to  pay  the  debts  of  said  company,  except  two  judg- 
ments, one  in  favor  of  Sophia  Havlick,  for  the  sum  of  three 
thousand  five  hundred  dollars,  and  one  in  favor  of  John  Mc- 
Carthy, for  the  sum  of  fifteen  hundred  dollars,  and  to  pay 
said  judgments  in  case  they  or  either  of  them  shall  be 
afiirmed,  with  interest.  Second  party  agrees  to  furnish  the 
money  required  to  pay  all  of  the  debts  of  said  company,  and 
to  purchase  the  stock  of  the  same,  except  that  above  agreed 
to  be  furnished  by  first  party. 

"  It  is  further  agreed  that  said  stock  shall  be  bought  in  the 
name  of  ....  ,  and  duly  and  legally  transferred  to  the  said 
first  party,  to  be  held  by  him  as  security  for  the  money  ad- 
vanced by  him  to  purchase  said  stock  and  pay  said  debts,  till 
the  division  of  said  property,  as  hereinafter  provided.  When 
said  stock  shall  have  been  all  acquired,  and  said  debts  paid 
as  aforesaid,  it  is  mutually  agreed  that  the  real  estate  belong- 
ing to  said  company,  consisting  of  seventy-five  feet  front  on 
Clinton  Street  by  one  hundred  and  fifty  feet  deep,  and  now 
occupied  as  the  barn  and  ofilce  of  said  company,  shall  be 
deeded  to  the  party  of  the  first  part,  free  and  clear  of  all  liens 
and  encumbrances,  except  the  judgments  above  mentioned, 
and  that  all  the  personal  property  now  belonging  to  said 
company  shall  be  legally  and  properly  transferred  to  said 
second  party. 

*'  It  is  mutually  agreed  that  said  Needham  shall  have  the 
right  to  carry  the  appeals  already  taken  from  said  judgments 
to  the  appellate  courts  or  supreme  court,  if  he  shall  see  fit  so 
to  do,  he  agreeing  to  pay  all  costs  and  expenses  of  the  same. 
In  case  said  judgments,  one  or  both,  shall  be  affirmed,  the 
said  first  party  agrees  to  pay  the  same,  with  interest,  but  if 
either  one  or  both  shall  be  defeated,  and  said  company  saved 
from  liability  on  account  of  the  same,  tlien  the  amount  saved 
shall  be  divided  equally  between  the  parties  liert.'to,  tlie 
expense  from  this  time  being  first  paid  by  said  Needham. 
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**  Said  second  party  agrees  that  at  the  tirae  said  personal 
property  is  transferred  to  him,  he  will  make,  execute,  and 
deliver  to  the  said  first  party  his  three  notes  for  five  thousand 
dollars  each,  payable  on  or  before  eight,  sixteen,  and  twenty- 
four  montiis  after  date;  and  as  a  part  of  the  purchase  price 
of  said  personal  property,  and  payment  for  the  aid  given 
by  said  first  to  said  second  party  in  settling  the  affairs  of 
said  company,  said  second  party  agrees  that  if  said  notes  of 
five  thousand  dollars  are  not  paid  within  those  dates,  he  will 
pay  to  said  first  party  the  sum  of  one  atid  one  half  per  cent 
per  month  upon  the  amount  unpaid  as  liquidated  damages. 
Said  second  party  also  agrees  to  make,  execute,  acknowledge, 
and  deliver  to  said  first  party,  to  secure  his  said  notes  and 
agreement,  a  chattel  mortgage  upon  the  entire  amount  of 
said  personal  property,  and  to  insure  the  same  in  the  sum  of 
fifteen  thousand  dollars  for  the  benefit  of  said  first  party,  and 
keep  the  same  so  insured  until  the  said  notes  are  paid. 

"  It  is  mutually  agreed  that  said  second  party  shall  have 
the  bills  receivable,  cash  on  hand,  and  the  earnings  of  said 
company  until  said  property  shall  be  divided,  and  that  ho 
shall  have  the  right  to  sell  fifty  hansom  cabs,  twenty  har- 
nesses, and  forty  horses  for  such  prices  and  upon  such  terms  as 
he  shall  see  fit,  said  Needhara  agreeing  to  turn  over  the  avails 
of  said  sale,  except  the  sum  of  two  thousand  five  hundred 
dollars,  to  the  said  first  party  to  apply  on  said  notes.  Said 
Needhara  guarantees  that  the  debts  of  said  company  do  not 
exceed  twenty-three  thousand  dollars,  exclusive  of  said  judg- 
ments. Until  said  personal  property  is  transferred,  said  sec- 
ond party  is  to  pay  said  first  party  the  sum  of  three  hundred 
dollars  per  month  for  rent  of  said  real  estate,  from  date 
thereof." 

At  the  time  this  contract  was  executed  the  stock  of  the  cor- 
poration was  owned  as  follows:  C.  T.  Yerkes,  375  shares;  A. 
B.  Pullman,  265  shares;  W.  M.  Van  Northwick,  100  shares; 
E.  Leger,  30  shares;  G.  L.  Dunlap,  100  shares;  N.  L.  Jones, 
50  shares;  J.  W.  Cotton,  60  share?;  W.  Flagg,  5  shares;  An- 
derson, 5  shares;  J.  N.  Cutler,  10  shares;  and  the  officers  and 
directors  of  the  corporation  for  the  year  1889  were  A.  B.  Pull- 
man, President;  C.  H.  Needham,  Secretary;  and  these,  to- 
gether with  W.  M.  Van  Northwick,  J.  W.  Cotton,  and  C.  T. 
Yerkes,  directors.  When  the  stockholders'  meeting  was  held 
on  April  15th,  Needham  had  purchased  all  the  certificates  of 
shares  in  the  corporation  except  those  standing  in  the  name 
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of  Yerkes  and  Pullman,  paying  Springer's  money  therefor,  and 
he  afterwards,  on  May  8,  1889,  completed  the  purchase  of 
Pullman's  shares  in  the  same  way.  At  the  time  of  such 
meeting  Yerkes  was  ignorant  of  the  contract  existing  between 
Needham  and  Springer,  and  of  the  purchases  of  stock  made 
by  the  former  for  the  latter,  and  with  money  furnished  by 
him.  By  direction  of  Springer,  290  shares  of  the  stock  thus 
purchased  for  him  were  transferred  to  K.  Himrod,  and  30 
of  such  shares  were  transferred  to  T.  A.  Haggerty.  On  May 
6,  1889,  such  original  certificates  of  stock  were  taken  up  and 
canceled,  and  new  ones  issued  in  lieu  thereof  directly  to  Him- 
rod and  Haggerty.  At  the  stockholders'  meeting  held  on 
April  .15,  1889,  Pullman  offered  to  buy  Yerkes's  stock  at 
thirty-five  cents  on  the  dollar,  with  money  furnished  by 
Springer  and  as  his  agent,  although  the  latter  facts  were  un- 
known to  Yerkes,  who  refused  the  ofi'er  and  declined  to  sell. 
No  other  action  was  taken  at  this  meeting  in  regard  to  the 
sale  of  the  corporation  property.  Another  stockholders' 
meeting  was  held  on  May  6,  1889,  when  the'following  resolu- 
tion was  adopted  by  the  vote  indicated  therein,  as  shown  by 
the  record  of  that  meeting:  — 

"  Wliereas,  the  object  of  this  meeting  being  to  devise  ways 
and  means  to  raise  money  to  meet  the  indebtedness  of  this 
company,  and  as  part  of  this  indebtedness  is  past  due  and 
must  be  met  at  once;  therefore  be  it 

"Resolved,  That  a  committee,  consisting  of  the  president  and 
secretary,  be  appointed  to  mortgage  or  sell  all  or  part  of  the 
property  of  the  company,  at  their  discretion,  and  be  author- 
ized to  sign,  seal,  and  deliver  any  mortgage,  deed,  or  bill  of 
sale  necessary,  and  to  report  at  an  adjourned  meeting,  May 
8th,  at  2:30  p.  m.,  at  the  same  place. 

"The  following  was  the  stock  voted  for  or  against  said  res- 
olution: In  favor  of  the  same  —  Cutler,  10  shares  (by  A.  B. 
Pullman);  Pullman,  265  shares;  Himrod,  290  shares;  Cotton, 
30  shares  (by  Himrod);  Haggerty,  30  shares;  total,  625 
shares.  Against  said  resolution — Yerkes,  375  shares  (by 
Furbeck,  proxy). 

"There  being  a  majority,  the  resolution  was  carried,  and 
there  being  no  other  business,  meeting  adjourned  to  Wednes- 
day, May  8th." 

The  minutes  of  such  adjourned  meeting,  held  May  8,  1889, 
showed  that  the  secretary  read  the  following  report,  and  also 
the  transaction  of  other  business  as  follows:  — 
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*^Report  of  A.  B.  Pullman,  president,  and  Charles  A.  Need' 
ham,  secretary:  — 

"Under  instructionB  contained  in  a  resolution  passed  at 
stockholders'  meeting  lield  May  6th,  and  knowing  it  was  the 
wish  of  all  the  stockholders  that  the  business  of  the  company 
be  immediately  closed,  we  have  to  report  that  we  have  sold 
the  real  estate  of  the  conipany,  consisting  of  the  property 
where  the  stables  are  now  located,  for  the  sum  of  $40,000  in 
cash,  and  have  received  the  money  therefor,  less  the  amounts 
of  encumbrances  and  liens  thereon,  which  the  purchaser  has 
assumed  and  agrees  to  pay;  less,  also,  the  sum  of  $14,500,  for 
which  a  certified  check  has  been  given  and  placed  in  the 
hands  of  a  third  party,  to  be  handed  to  us  as  soon  as  the  first 
mortgage,  which  has  been  paid,  is  released,  there  being  no 
record  to  show  that  the  same  has  been  released,  although  said 
$14,500,  and  interest,  has  been  paid;  and  we  have  also  sold 
the  personal  property  of  the  company  for  the  sum  of  $20,000, 
and  received  ca^h  therefor;  that  the  debts  of  the  company 
amount  to  the  sum  of  $10,540.38,  exclusive  of  liens  on  said 
real  estate;  that  checks  have  been  prepared  and  signed  to 
pay  the  debts  of  said  company  and  the  amounts  coming  to 
the  stockliolders.  We  have  acted  thus  because  we  know  it 
to  be  the  wishes  of  the  stockholders  that  the  business  of  the 
company  be  closed." 

The  secretary  then  handed  around  the  checks  and  vouchers 
for  inspection.    Mr.  Himrod  offered  the  following  resolution:  — 

"Resolved,  That  the  foregoing  report  be  approved  and  in 
all  respects  ratified;  and  further  resolved,  that  the  business 
of  this  company  be  declared  ended,  and  the  president  and 
secretary  are  authorized  and  requested  to  pay  the  debts  of 
said  company,  and  divide  the  moneys  left  pro  rata  among  the 
stockholders,  and  that  the  books  and  papers  remain  in  the 
hands  of  the  secretary." 

The  president  having  put  the  above  resolution,  it  was 
voted  for  as  follows:  For — A.  B,  Pullman,  275  shares;  Kirk 
Himrod,  350  shares;  total,  625  shares.  Against — C.  T, 
Yerkes,  375  shares.     Resolution  declared  carried. 

The  sale  was  made  to  Springer  and  Needliam,  the  former 
furnishing  the  money,  and  both  the  real  estate  and  the  per- 
sonal property  of  the  corporation  was  conveyed  to  Rose  Ab- 
ernethy  by  his  direction,  the  conveyances  being  delivered  to 
him.  These  conveyances  were  executed  by  Pullman  and 
Needham,  as  president  and  secretary  of  the  corporation,  and 
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dated  May  6,  1889.  After  May  8,  18S9,  Needham  continued 
the  business  formerly  carried  on  by  the  corporation,  under  a 
lease  from  said  Abernethy,  executed  by  said  Springer,  her 
attorney  in  fact. 

Miller,  Slarr,  and  Leman,  for  the  appellant. 

Goudy,  Green,  and  Goudy,  for  the  appellee. 

ScHoi.FiELD,  J.  From  the  foregoing  statement  it  is  clear 
that  when  Needbam  entered  into  the  contract  with  Springer, 
the  former  was  a  director  in  the  Chicago  Hansom  Cab  Com- 
pany, and  its  secretary.  As  director  he  owed  the  duty  to  the 
conipany  to  preserve  its  property  and  protect  the  company 
against  loss,  so  far  as  that  could  be  done  by  the  exercise  of 
ordinary  care  and  diligence,  and  he  could  not  himself  be- 
come the  purchaser  of  any  property  of  the  corporation  which 
it  was  his  duty  to  sell:  Wardell  v.  Railroad  Co.,  103  U.  S.  651. 
The  contract  between  Needham  and  Springer  requires  the 
purchase  of  all  the  property  of  the  cab  company,  and  the  sub- 
eequent  transfer  of  the  personal  property  to  Needham.  It  is 
an  entire  and  indivisible  contract,  and  Needham  is  therefore 
directly  interested  in  every  part  of  the  claimed  contract  of 
sale  by  the  company  to  Springer. 

But  it  is  claimed  tlie  autliority  to  make  this  sale  is  derived 
from  a  vote  of  a  majority  of  the  stockholders.  That  vote  was 
given  at  the  stockholders'  meeting  on  the  6th  of  May,  1889, 
in  these  words:  "Therefore  belt  resolved  that  a  con)mittee, 
consisting  of  the  president  and  secretary,  be  appointed  to 
mortgage  or  sell  all  or  part  of  the  property  of  the  company, 
at  their  discretion,  and  be  authorized  lo  sign,  seal  and  deliver 
any  mortgage,  deed  or  bill  of  sale  necessary,  and  to  report  at 
an  adjourned  meeting,  May  8th,  at  2:30  p.  m,,  at  the  same 
place."  This  required  the  exercise  of  judgment  and  discre- 
tion by  both  the  president  and  the  secretary,  and  being  a 
s{)ecial  power,  it  could  not  be  exercised  by  one  only:  Perry  on 
Trusts,  sec.  413;  Hartford  Fire  Ins.  Co.  v.  Wilcox,  57  111.  180; 
and  so  necessarily  if  one  was  disqualified  to  act,  neither  could 
act.  The  resolution  of  the  stockholders  invested  Needham, 
as  well  as  Pulhnan.  with  a  special  confidence  and  trust,  which 
required  that  he  should  act  solely  with  a  view  to  the  best  in- 
terests of  all  the  stockholders.  But  he  was  disfjualified  to 
thus  act  by  reason  of  his  previous  contract  with  Springer, 
which  gave  him  a  personal  ititerest  to  be  promoted  l)y  his 
action  under  tlie  resohition.     The  rule  is  familiar  that  a  truelce 
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is  disqualified  to  act  by  the  intervention  of  a  personal  interest 
in  the  performance  of  his  duties  as  trustee.  He  cannot  ob- 
tain title  to  property  where  he  has  a  duty  to  perform  incon- 
sistent with  the  character  of  a  purchaser  on  his  own  account: 
Borders  v.  Murphy,  125  111.  577. 

It  is,  however,  contended  that  this  sale  was  ratified  by  a 
vote  of  a  majority  of  the  stockholders  at  their  meeting  on  the 
8th  of  May.  Whether,  in  any  case,  a  ratification  is  efifective, 
deiw'nds  upon  whether  those  assuming  to  ratify  might  have 
legally  authorized  the  act  to  be  done  in  the  first  instance.  At 
the  time  this  vote  was  taken  Springer  either  really  owned  or 
liad  contracted  to  purchase,  and  by  virtue  thereof  was  entitled 
to  and  did  control  a  majority  of  the  shares  of  stock,  — indeed, 
all  except  those  owned  by  Yerkes;  and  so,  upon  the  record  of 
the  meeting  of  the  Sth  of  May,  the  names  and  votes  of  Pull- 
man, Himrod,  Haggerty,  Cotton  and  Cutler,  being  the  votes 
in  favor  of  the  ratification  of  the  sale,  are  but  another  form 
of  expressing  the  name  and  votes  of  Springer  in  favor  of  it. 
The  question  is  therefore  presented  whether  after  it  is  deter- 
mined to  wind  up  a  corporation  and  settle  its  business,  it  is 
competent  for  a  holder  of  a  majority  of  its  shares  of  stock  to 
make  or  ratify  a  sale  of  all  its  property  to  himself,  against 
the  protest  of  a  holder  of  a  minority  of  its  shares,  and  in 
disregard  of  his  rights. 

That  a  holder  of  a  majority  of  the  shares  of  stock  in  a 
corjioration  may,  where  the  law  authorizes  a  vote  of  stock- 
liolders,  so  vote  upon  any  matter  of  policy  in  the  conduct  of 
the  corporation  as  to  best  subserve  his  own  interests,  and 
that  this  may  relate  to  the  ceasing  to  do  corporate  business, 
the  winding  up  of  its  affairs  and  the  sale  of  its  property,  we 
do  not  question;  but  the  authorities  cited  by  counsel  for  ap- 
pellant {Gamble  v.  Queens  County  Water  Co.,  123  N.  Y.  91, 
and  Northwest  Transportation  Co.  v.  Bedtty,  L.  R,  12  App.  Cas. 
5S9),  concede  that  even  in  such  cases  the  action  resulting 
from  such  vote  must  not  be  so  detrimental  to  the  corporation 
itself  as  to  lead  to  the  necessary  inference  that  the  interests 
of  the  majority  of  the  shareholders  lie  wholly  outside  of  and 
in  opposition  to  the  interests  of  the  corporation  and  of  the 
minority  of  the  shareholders,  and  that  their  action  is  a  wanton 
or  a  fraudulent  destruction  of  the  rights  of  such  minority.  In 
the  cases  cited,  and,  so  far  as  we  are  informed,  in  all  other 
cases  where  the  majority  of  the  stockholders  may  by  their 
votes  lawfully  affect  the  interests  of  the  minority  of  tlie  stock- 
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holders,  the  interests  of  the  minority  are,  theoretically  nt  l(>ast, 
protected  either  by  directors  or  trustees  of  the  corporation, 
who  it  will  not  be  presumed  will  betray  their  trust  by  acting 
in  the  interest  of  one  stockholder  to  the  prejudice  of  another, 
or  by  reason  of  the  transaction  being  such  as  is  presumed  to 
be  alike  beneficial  to  all  stockholders,  —  as  where  the  corporate 
property  is  in  good  faith  appropriated  to  the  payment  of  the 
corporate  debts,  or  is  sold  at  a  fair  sale;  and  no  case  cited  or 
within  our  knowledge  goes  to  the  extent  of  holding  that  a 
majority  of  the  stockholders  may  take  the  j)roperty  of  tho 
corporation  and  retain  it  if  the  minority  shall  elect  to  deny 
its  right  to  acquire  title  to  it  in  that  way.  Undoul>te(lly  if  in 
such  case  the  minority  of  the  stockholders  shall  elect  to  treat 
the  majority  as  purchasers,  they  may  do  so,  and  require  them 
to  account  for  the  value  of  the  property.  Here  Springer,  who 
through  Pullman,  Himrod,  Haggerty,  Cotton  and  Cutler  as- 
sumes to  ratify  this  sale,  is  the  same  Springer  who  with  Need- 
ham  is  the  purchaser  of  the  property,  —  in  otiier  words,  he 
assumes  to  ratify  a  sale  to  himself;  but  a  man  cannot  be  both 
buyer  and  seller  in  the  same  transaction,  and  wiiere  he  assumes 
to  be  such,  his  action  simply  amounts  to  a  taking  of  the  prop- 
erty, and  would  be  quite  as  valid  without  as  with  the  circum- 
locution of  the  form  of  a  sale  through  dummies. 

The  right  of  a  majority  of  the  stockholders  to  sell  the  cor- 
porate property  can  by  no  reasonable  construction  be  held  to 
involve  the  right  to  seize  the  property  to  their  own  use.  A 
sale  conducted,  as  it  must  be,  fairly  and  openly,  cannot,  theo- 
retically, operate  to  the  prejudice  of  one  stockholder  more 
than  to  another.  There  is  in  such  case  no  presuniptive  an- 
tagonism between  the  dirferent  stockholders;  but  where, 
under  pretense  of  a  sale  to  themselves,  the  majority  seize  the 
property  and  undertake  to  invest  themselves  with  title,  their 
interests  are  wholly  hostile,  for  the  gain  of  the  one  is  the  loss 
of  the  other. 

It  is  a  general  rule,  administered  by  courts  of  equity,  that 
where  one  person  has  the  power  of  disposition  of  the  property 
of  another  without  the  consent  of  that  other,  he  shall  not  be 
allowed  to  become  personally  interested  in  it  himself,  —  and 
this  without  regard  to  any  question  of  fairness  in  the  imme- 
diate transaction,  —  for  he  shall  not  be  allowed  to  occupy  a 
position  where  self-interest  would  tempt  a  betrayal  of  duty. 
This  rule  is  plainly  applicable  here,  and  it  has  been  so  ap- 
plied in   adjudicated  cases.     It  is   said   in   Cook  on  Stock- 
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holders,  sec.  656:  "It  is  illegal  and  fraudulent  for  the  major- 
ity of  tlie  stockholders  to  purchase  the  property  of  the  company 
at  a  sale  authorized  by  themselves.  Such  a  purchase  by  the 
majority  may  be  set  aside  in  the  same  way  and  to  the  same 
extent  that  a  purchase  of  corporate  property  by  a  director 
may  be  set  aside."  See  also  2  Bigelow  on  Frauds,  645,  where 
it  is  said,  "no  act  of  the  majority  can  purge  the  fraud  "  of 
appropriating  the  common  property  to  their  own  benefit  by 
any  portion  of  the  corporators;  and  to  like  effect  is  the  ruling 
in  Meeker  v.  WiiUhrop  Iron  Co.,  17  Fed.  Rep.  49,  and  Ervin  v. 
Oregnn  R.  R.  etc.  Co.,  20  Fed.  Rep.  577;  and  see  also  Menier 
V.  lloiiper's  Telegraph  Works,  L.  R.  9  Ch.  350;  Brewer  v. 
Boston  Theatre,  104  Mass.  378;  Preston  v.  Grand  Collier  Dock 
Co.,  11  Sim.  327;  Hodgkinson  v.  National  etc.  Ins.  Co.,  26 
Beav.  473;  Atwool  v.  Merryweather,  L.  R.  5  Eq.  464,  and 
note. 

The  action  of  the  board  of  directors  on  the  8th  of  June,  as 
affecting  the  validity  of  the  sale,  is  not,  under  the  pleadings, 
properly  before  us  for  consideration.  Counsel  for  appellant 
are  mistaken  in  saying,  as  they  do,  that  appellee  in  his  sup- 
plemental bill  relies  upon  it.  The  allegation  of  the  supple- 
mental bill  to  which  reference  is  made  is  this  only:  "  Your 
orator  further  shows  that  a  majority  of  the  stockholders  of 
said  corporation  having  resolved  to  discontinue  the  business 
of  said  corporation,  the  directors  of  said  corporation,  since 
the  filing  of  said  bill,  have  ratified  such  action  of  the  major- 
ity of  the  stockholders."  There  is  no  reference  whatever  to  the 
sale  of  the  property.  "  Such  action  "  means  plainly  the  reso- 
lution to  discontinue  the  business  of  the  company. 

We  think  it  uniiuportant  whether  the  money  furnished  by 
Springer,  and  used  by  Needham  in  purchasing  the  stock  of 
the  corporation  and  in  paying  for  the  property  claimed  to  be 
purchased  from  it,  was  that  of  Rose  Abernethy,  as  said  by 
Springer  at  the  time  he  began  negotiating  with  Needham,  or 
whether,  as  tlie  evidence  strongly  tends  to  prove,  it  was  in 
fact  that  of  Springer,  for  in  either  view  the  money  was  fur- 
nished and  used,  as  is  shown,  in  performance  of  the  contract 
between  Needham  and  Springer;  and  Rose  Abernethy  can 
therefore  only  take  subject  to  that  contract,  and  she  must  be 
affected  by  whatever  has  been  done  by  Needham  and  Springer 
to  acquire  title  to  the  property. 

It  appears  from  the  evidence  that  the  directors  of  the  cor- 
poration   were    in    the    interest    and    under    the    control   of 
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Springer,  so  that  a  demand  upon  the  corporation  to  bring 
suit  against  him  would  have  been  unavailing,  and  the  suit  ia 
therefore  properly  brought  by  Yerkes:  Chicago  v.  Cameron, 
120  111.  447. 

We  are  unable  to  perceive  any  sufficient  reason  for  revers- 
ing the  decree  below.     It  is  therefore  aflSrmed. 

Corporations — Directors  —  Duties  and  Powers  op  in  Respect  to 
Corporate  Property.  —  An  agreement  by  the  directors  of  a  corporation  by 
which  its  property  is  disposed  of  for  their  own  use  and  benefit  will  not  be 
upheld  against  the  creditors  or  stockiiolders:  Ooodin  v.  Cincinnati  etc.  Canal 
Co.,  18  Oliio  St.  1G9;  98  Am.  Dec.  95,  and  note.  The  directors  of  a  corpora- 
tion are  trustees  of  its  assets  and  may  be  prohibited  from  purchasing  the 
trust  property  and  thus  securing  a  preference  over  other  creditors:  Beach  v. 
Miller,  130  111.  162;  17  Am.  St.  Rep.  291,  and  extended  note.  See  also  ex- 
tended notes  to  Garrett  v.  Burlington  Plow  Co.,  59  Am.  Rop.  4t)6,  and  Hodges 
V.  New  England  Screw  Co.,  53  Am.  Dec.  G37,  in  which  the  rights  and  liability 
of  directors  as  trustees  of  the  property  of  the  corporation  is  discussed. 

Corporations  —  Actions  by  Stockholders  to  Annul  Improper  Acts  of 
DiRKCroiiS.  —  A  stockliolder  can  appeal  to  a  court  of  equity  to  prevent  the 
directors  or  a  majority  of  the  stockholders  from  doing  some  act  which  is 
ultra  vires  or  from  making  some  fraudulent  disposition  of  the  cor{)orate  prop- 
erty: Davis  V.  Oeinmell,  73  Md.  53J.  or  for  redress  where  some  such  wrong 
has  boon  done:  Perry  v.  Tmkaloosa  etc.  Mill  Co.,  93  Ala.  3G4;  Millar  v.  Mur- 
ray,  17  Col.  408;  Woodroo/v.  Howes,  83  Cal.  184;  Oamhle  v.  Queens  County 
Waf.er  Co.,  1-J3  N.  Y.  91;  Rothwell  v.  Rohin.-ion,  39  Minn.  1;  12  Am.  St.  Rep. 
G08,  and  note;  Alexander  v.  Searcy,  81  Ga.  536;  12  Am.  St.  Rep.  337;  Sears 
V.  IIoicliWs,  25  Conn.  171;  65  Am.  Dec.  557,  and  note.  In  the  three  cases 
last  cited  as  in  the  principal  case  the  majority  sought  to  purcliase  the  prop- 
erty of  the  corporation  for  tlieir  own  benefit.  See  extended  note  to  Mersey 
V.   Veazie,  41  Am.  Dec.  S67,  for  a  further  discussion  of  this  subject. 

RATiFiCATroN.  — There  cannot,  in  law,  be  a  ratification  of  a  contract,  which 
could  not  have  been  made  binding  on  the  ratifier  at  the  time  it  was  made  be- 
cause the  ratifier  was  not  then  in  existence:  McArthur  v.  Times  Printing  Co., 
48  Minn.  319;  31  Am.  St.  Rep.  653.  The  officers  of  a  corporation  without 
the  authority  to  bind  the  corporation  by  their  acts  have  no  power  to  ratify 
an  unauthorized  contract  by  a  failure  to  repudiate  a  claim  arising  out  of  it: 
Lyndon  Mill  Co.  v.  Lyndon  Literary  etc.  Inst.,  63  Vt.  581;  25  Am.  St.  Rep.  783. 
See  also  Duke  v.  Markham,  105  X.  C.  131;  18  Am.  St.  Rep.  889,  as  to  tlie  power 
of  a  corporation  to  ratify  a  contract  which  it  could  not  legally  make. 

A  Stockholder  of  a  Corporation  May  Purchase  for  His  Own  Bene- 
fit the  corporate  property  at  a  sheriff's  sale  thereof,  afid  in  the  absence  of 
fraud  cannot  be  called  to  account  to  the  other  stockholders,  although  the  pur- 
chase was  at  a  low  price:  Mickles  v.  Rochester  etc  Bank,  11  Paige,  118;  42  Am. 
Dec.  103. 
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Hayes  v.  Boylan. 

[141  Illinois,  400.] 

DiXDS  —  Dblivert,  What  dobs  not  Constitdtb.  —  If  a  father  execntet 
and  acknowledges  a  deed  purporting  to  grant  an  estate  to  his  three  adult 
sons,  and  to  operate  presently,  and  then  delivers  the  deed  to  one  of 
then),  saying,  "Take  this  deed  and  put  it  in  onr  box  at  the  bank," 
without  doing  any  other  act  showing  an  intention  to  formally  deliver 
the  deed,  and  himself  retaining  possession  of  the  land  granted,  receiving 
the  rents  and  profits  during  his  lifetime,  the  instrument  is  inoperative 
as  a  deed  for  want  of  sufficient  delivery. 

Dbbds —  Delivbry,  What  la  not.  —  When  a  grantor  in  a  deed  hands  it  to 
the  grantee,  telling  him  to  "  take  this  deed  and  put  it  in  our  box  at  the 
bank,"  this  does  not  constitute  a  present  delivery  of  the  deed  to  the 
grantee,  but  a  mere  employment  of  him,  as  agent  of  the  grantor,  to  do 
an  act  for  the  grantor  whereby  the  latter  could  retain  the  custody  of 
the  deed. 

Dbbo  to  Infant  —  Delivery,  when  Sdfficient. — When  a  parent  exe- 
cutes a  deed  to  an  infant  child  and  in  his  interest,  and  manifests,  by 
his  words  and  conduct,  an  intention  that  the  deed  shall  operate  at  once» 
a  delivery  will  be  presumed,  and  proof  of  actual  delivery  is  unnecessary, 
because  it  is  the  duty  of  the  parent  to  accept  and  preserve  the  deed  for 
such  infant  until  he  arrives  at  his  majority. 

Deed  —  Dkhveuy,  when  SaFFiciENX. — If  a  grantor  intends,  when  exe- 
cuting a  deed,  to  be  uiulerstood  as  delivering  it,  that  will  be  sufficient 
as  a  delivery,  or  when  he  induces  the  grantee  to  believe  that  a  deed  has 
been  executed  which  makes  him  the  owner  of  land  on  wliich  he  is  after- 
wards permitted  to  erect  valuable  improvements,  the  grantor  is  not 
allowed  to  set  up  that  the  deed  is  in  fact  inoperative  for  want  of  formal 
delivery. 

Sheen  and  Lovett,  for  the  appellant. 

Puterhaughf  Page,  and  Puterhaugh,  for  the  appellees. 

ScHOLFiELD,  J.  Tlioinas  Boylaa  and  John  Boylan  filed 
their  petition  for  partition  in  the  circuit  court  of  Livingston 
County,  praying  for  the  partition  of  a  certain  tract  of  land 
lying  in  that  county,  which  they  allege  was  conveyed  to  them 
and  their  brother,  Charles  Boylan,  as  tenants  in  common,  by 
deed  of  their  father,  Patrick  Boylan.  Mary  W.  Hayes  and 
Charles  Boylan  were  made  defendants  to  the  petition,  and 
they  each  answered,  —  the  answer  of  Mary  W.  Hayes  denying 
that  the  deed  under  which  the  petitioners  claim  was  ever 
delivered,  and  alleging  that  the  land  in  question  was  devised 
by  the  last  will  and  testament  of  Patrick  Boylan  to  Charles 
Boylan,  in  trust,  in  part  for  her  use.  On  hearing,  the  circuit 
court  decreed  that  the  prayer  of  the  petition  be  granted,  and 
that  partition  be  made  accordingly,  and  Mary  W.  Hayes  by 
her  appeal  brings  that  decree  before  us  for  review. 
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The  decree  finds  that  title  was  vested  in  the  petitioners  by- 
virtue  of  the  deed  of  Patrick  Boylan.  Tiiat  deed  ia  incon- 
sistent with  and  repugnant  to  the  rights  of  the  heirs  at  law  of 
Patrick  Boylan,  deceased,  if  he  died  intestate,  and  it  is  also 
inconsistent  with  and  repugnant  to  the  devises  in  what  is  set 
up  in  the  answers  as  his  last  will  and  testament.  The  ques- 
tion, therefore,  whether  the  decree  of  the  circuit  court  is  erro- 
neous, depends  entirely  upon  whether  that  deed  operated  as  a 
valid  conveyance  of  the  land,  and  in  the  determi tuition  of  that 
question  it  can  not  be  necessary,  nor  even  proper,  to  either 
pass  upon  the  validity  of  the  will  or  to  give  construction  to 
its  terms. 

The  only  evidence  in  the  record  in  Regard  to  the  execution 
of  the  deed  is  that  of  Charles  Boylan.  The  evidence  of  John 
Boylan  having  been  objected  to  for  incompetency,  must  be 
excluded  under  section  2,  chapter  51,  page  488,  of  the  Revised 
Statutes  of  1874. 

Charles  Boylan  produced  the  deed,  and  testified  in  regard 
to  its  execution,  thus:  "My  father  signed  a  deed  to  the  Liv- 
ingston County  land  at  my  house,  in  my  presence,  while  ho 
was  residing  with  me.  No  one  else  was  present.  I  have  tho 
deed  with  me.  This  is  it.  I  think  father  signed  it  the  day  it 
bears  date.     Pie  signed  it  the  day  before  Mr.  Hough  took  the 

acknowledgment No  part  of  the  six  thousand  dolhirs 

mentioned  in  the  deed  was  paid  father.  Nothing  was  paid 
for  it.  After  father  signed  the  deed  it  remained  in  his  room. 
I  think  I  saw  him  hand  it  to  Hough.  When  Hough  signed 
it  he  gave  it  to  father,  and  father  kept  it.  I  went  down  stairs 
with  Hough  and  came  back,  and  he  handed  me  the  deed  and 
said;  'Take  this  deed  and  put  it  in  our  box  in  the  bank.' 
Before  his  sickness  we  each  had  one  private  box  in  the  bank. 
His  eyes  were  so  bad  that  he  could  not  attend  to  it.  Some- 
times he  had  the  cashier  at  the  bank  to  look  over  his  papers. 
He  had  me  bring  his  box  home  and  look  his  papers  over,  and 
took  such  of  his  papers  as  he  thouglit  valuable  and  put  them 
all  in  the  box  with  mine.  He  said:  'Take  this  deed  and  put 
it  in  the  box  in  the  bank.'  When  he  gave  me  the  deed  he 
said:  'Tlie  boys  need  not  know  anything  about  this  till  after 
my  death';  that  was  all  he  said.  I  put  the  deed  with  the 
other  papers  as  directed,  and  it  remained  there  till  after  fatli- 
er's  death."  On  cross-examination  he  further  testified,  aujong 
other  tilings:  "John  was  there  one  day  talking  about  his  fam- 
ily.    He  had  a  large  family  of  girls,  was  hard  up,  and  owvd 
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fiither  some  interest,  and  father  said:  *  You  are  better  off  than 
you  think  you  are, — you  will  get  two  thousand  dollars  out  of 
tiie  l.ind  over  the  river  after  I  am  dead,  and  that  will  come 
IhHi'iy';  about  two  thousand  dollars,  I  think,  is  the  way  he  put 
it.  Fatlier  retained  possession  of  the  land  through  John  Kane 
and  his  sons  during  his  life.  They  had  a  written  lease.  In 
ISOO,  after  njaking  the  deed,  he  got  some  cash  rent  from  there. 
....  When  father  first  spoke  of  making  the  deed  he  spoke 
of  reserving  the  rents;  that  was  a  couple  of  months  before  he 

made  it The  deed  was  given  to  me  immediately  after 

it  was  acknowledged.  He  told  me  to  put  it  in  the  box  —  in 
the  box  he  and  I  kept  our  papers  in,  —  and  I  did  so.  It  was 
my  hox,  and  he  had  papers  in  it,  and  the  deed  was  put  in 
tliere.     It  was  delivered  the  way  I  stated." 

This  leaves  no  doubt  that  no  act  was  done  by  the  grantor 
intended  as  a  present  delivery  of  the  deed,  for  handing  it  to 
Charles  Boylaii,  and  at  the  same  time  telling  him  to  "take 
this  deed  and  put  it  in  our  box  in  the  bank,"  was  not  a  deliv- 
er}' to  Charles,  but  it  was  the  mere  employing  him,  as  an  agent 
of  the  grantor,  to  do  an  act  for  him,  whereby  he  could  retain 
the  custody  of  the  deed  during  his  life.  In  thus  taking  and 
depositing  the  deed  the  act  of  Charles  was  the  act  of  Patrick, 
and  although  the  box  in  the  bank  belonged  to  Charles,  yet 
since  it  was  used  by  both  Patrick  and  Charles,  and  under  the 
control  of  each,  the  deed  in  that  box  was  just  as  much  within 
the  possession  and  control  of  Patrick  as  if  he  had  retained  it 
a])Out  his  person:  Jordan  v.  Davis,  108  111.  336;  Bovee  v.  Hinde^ 
135  111.  137;  Chadwick  v.  Webber,  8  Greenl.  141;  14  Am.  Dec. 
222. 

It  is  plain  that  the  intention  of  Patrick  Boylan  was  to  have 
the  deed  to  take  effect  only  after  his  death.  On  its  face  the 
deed  purported  to  operate  presently,  but  he  intended  to,  and 
did,  retain  the  possession  of  the  land,  and  received  and  en- 
joyed its  rents  during  his  life.  He  did  not  deliver  the  deed 
in  escrow,  to  a  third  party,  with  direction  to  him  to  deliver  it 
to  the  grantees  therein  named  after  his  death,  but  he  retained 
its  possession  himself  until  his  death,  intending  that  it  should 
become  operative  only  after  that  event;  in  other  words,  he  in- 
tended it  should  operate  precisely  as  a  will,  without  having  it 
executed  and  witnessed  as  a  will. 

It  has  been  held  that  where  a  parent  executes  a  deed  to  an 
infant  child  which  is  beneficial  to  the  child,  and  manifests 
by  his  words  and  conduct  that  he  intends  that  the  deed  shall 
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operate  at  once,  a  delivery  will  be  presumed,  and  proof  of 

actual  delivery  is  unnecessary;  but  this  is  because  the  infant 
is  incapable  of  doing  any  act  in  regard  to  the  deed  which  he 
might  not  avoid  on  reaching  his  majority,  and  it  is  the  duty 
of  the  parent,  as  his  natural  guardian,  to  accept  and  preserve 
the  deed  for  him:  Bryan  v.  Wash,  7  111.  568;  Masterson  v.  Cheek, 
23  ill.  72;  ^'ewton  v.  Bealer,  41  Iowa,  334.  The  grantees  in 
this  deed  were  all  beyond  the  age  of  infancy, —  men  of  fami- 
lies, who  had  for  many  years  been  acting  for  themselves.  It 
has  also  been  held  that  wliere  a  grantor  intends  when  exe- 
cuting a  deed  to  be  understood  as  delivering  it,  that  will  be 
suflicient;  and  also  that  where  the  grantor  induces  the  grantee 
to  believe  that  a  deed  had  been  executed  which  made  him  the 
owner  of  certain  premises,  and  afterwards  permits  such  gran- 
tee to  act  upon  this  belief  in  the  construction  of  valuable  im- 
provements on  the  land,  he  can  not  then  be  allowed  to  say 
that  the  deed  was  in  fact  inoperative  for  want  of  a  formal 
delivery:  Masterson  v.  Cheek,  23  111.  72;  Walker  v.  Walker,  42 
111.  311;  89  Am.  Dec.  445;  Reed  v.  Douthit,  62  111.  348;  but 
it  has  been  seen  that  Patrick  Boylan  did  not  here,  as  evinced 
by  anything  proved  to  have  been  said  or  done  by  him  at  the 
time,  intend  when  executing  the  deed  to  be  understood  as 
delivering  it,  and  no  act  is  proved  to  have  been  done  by  the 
grantees  upon  the  faith  of  anytliing  said  by  him  as  to  the 
execution  of  the  deed. 

Tliis  case  is  analogous  to  Cline  v.  Jones,  111  111.  563,  only 
there  tlie  circumstances  tending  to  prove  that  what  was  done 
was  intended  as  a  delivery  of  the  deed  were  much  stronger 
than  they  are  here.  There,  John  Cline  went  alone  before  a 
justice  of  the  peace  and  had  drawn  up,  and  he  signed  and 
acknowledged,  a  warranty  deed  of  the  land  in  controversy  to 
Mrs.  Jones,  his  daughter,  the  deed  reciting  it  was  niade  in 
consideration  of  filial  love  and  affection,  and  one  dollar.  At 
the  time,  the  grantor  told  the  justice  that  he  had  given  all  his 
other  children  land,  but  none  to  Mrs.  Jones,  and  he  felt  he 
ought  to  give  her  this  land.  The  grantor  took  the  deed  away 
and  ever  after  retained  it  in  his  possession  till  his  death.  He 
also  kept  possession  of  the  land,  received  the  rents  from  it 
and  paid  the  taxes  on  it  until  his  death.  After  he  had  thus, 
signed  and  acknowledged  the  deed  he  told  different  persons 
^hat  he  had  made  it;  that  he  had  made  all  his  children  equal; 
that  the  land  would  be  Mrs.  Jones's  at  his  death;  and  to  Mrs. 
Jones  and  her  husband  he  said,  several  times,  he  had  fixed  it 
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so  that  the  land  would  be  hers  at  his  death,  hut  that  if  she 
would  move  od  it  and  live  there,  it  should  then  be  hers.  This 
she  did  not  do.  We  held  there  was  no  delivery  of  the  deed, 
and  that  for  that  reason  it  conveyed  no  title.  The  conclusion 
was  reached  after  a  careful  examination  of  all  the  authorities 
bearing  upon  the  question,  and  the  reasons  therefor  are  given 
in  an  elaborate  opinion  by  Mr.  Justice  Sheldon.  Among  otlier 
things  it  is  said  in  the  opinion:  "  The  deed  by  its  purport  was 
absolute,  conveying  the  grantor's  entire  interest,  to  operate 
immediately;  but  the  evidence  sin  vs  the  deed  was  not  in- 
tended to  be  absolute,  but  to  be  qualified  in  its  effect;  that  it 
was  not  intende  1  to  convey  the  grantor's  whole  interest,  but 
that  lie  meant  to  have  a  life  estate  unless  the  grantee  should 
move  upon  the  land,  which  she  never  did;  that  the  deed  was 
not  intended  to  operate  presently,  but  only  upon  the  grantor's 
death,  or  going  upon  the  land  to  reside.  The  evidence  shows 
the  distinct  intention  not  to  create  a  present  estate  in  the 
grantee.  As  then  there  was  never  any  actual  delivery  of  the 
deed,  but  the  grantor  ever  kept  it  in  his  own  possession,  and 
as  it  never  was  his  intention  that  the  deed  should  presently 
take  eflfect  and  become  operative  according  to  its  terms,  there 
was  no  delivery  of  the  instrument  as  the  deed  of  the  grantor, 
and  it  was  not  valid  as  a  deed.  As  Mrs.  Jones  never  moved 
on  the  land,  this  made  the  deed  one  to  take  effect  at  the 
grantor's  deatli,  which  was  a  disposition  of  property  of  a  tes- 
tamentary character,  and  invalid  because  not  in  compliance 
with  the  statute  of  wills."  See  also  Byars  v.  Spencer^  101  111. 
429;  40  Am.  Rep. .21 2;  Price  v.  Hudson,  125  111.  284;  Bovee  v» 
Hinde,  135  111.  137. 

The  decree  of  the  court  below  is  reversed. 


Deeds  —  What  Necessary  to  Constitutb  Valid  Deuvert. — To  con* 

Btitute  a  valid  delivery  the  dominion  over  the  instrument  must  pass  from 
jhe  grantor  with  the  intent  that  it  pass  to  the  grantee  if  the  latter  will 
accept  it:  Tykr  v.  Hall,  106  Mo.  313;  27  Am.  St.  Rep.  337;  Deany.  Parker, 
88  Cal.  283.  In  determining  the  question  of  delivery  in  any  case  the  inten- 
sion with  respect  thereof  is  the  controlling  element:  Gordon  v.  Adams,  127 
111  2-23;  Vreeland  v.  Vreeland,  48  N.  J.  Eq.  56;  Price  v.  JIud.-<on,  125  111. 
284.  It  is  essential  to  the  delivery  of  a  deed  that  the  grantor  surrender  all 
power  and  control  over  it  for  tlie  bonetit  of  the  grantee  at  the  time  of  the 
delivery:  Porter  v.  Woodhouse,  59  Conn.  5(38;  21  Am.  St.  Rep.  131,  and  note; 
Sckuffert  T.  Orote,  83  Mich.  650;  26  Am.  St.  Rep.  316,  and  note  with  cases 
collected.  For  a  furtiier  discussion  as  to  the  sufficiency  of  the  delivery  of 
deeds  and  the  evidence  to  show  the  same,  see  extended  notes  to  Fain  v. 
Smith,  58  Am.  Rep.  289,  and  Jo7iea  v.  Jones,  16  Am.  Doc.  39. 
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Peers  —  SuFFrciENcr  ot  Delivebt  of  to  Infants.  — A  voluntary  eon» 
▼eyaace  absoluto  in  form  and  beneficial  in  effect  by  a  parent  to  one  who  is 
not  am  juriSt  and  placing  it  upon  record,  although  possibly  not  effeotnal  a» 
a  delivery  between  adults,  is  deemed  to  evince  an  unmistakable  intent  on 
the  part  of  the  grantor  to  give  the  deed  effect  and  to  pass  the  title  to  the 
grantee:  Colfe  v.  Colea,  122  Ind.  109;  17  Am.  St.  Rep.  345,  and  note;  Gedl 
V.  Beaver,  28  Iowa,  241;  4  Am.  Rep.  174. 


COMMEROIAL    NATIONAL    BaNK    V.    BuROH. 

[141  Illinois,  519.| 

Receiver  —  Order  Appointinq  —  Collateral  Attack.  —  When  the  courk 
appointing  a  receiver  for  an  insolvent  corporation  has  jurisdiction  of  the 
subject-matter  and  of  the  parties,  its  order  appointing  the  receiver,  no 
matter  how  erroneous,  cannot  be  collaterally  attacked. 

Corporations  —  Assignment  by  Ofkiceus  of.  — Under  a  resolution  passed 
by  the  board  of  directors  of  an  insolvent  corporation  authorizing  its  presi- 
dent and  secretary  "to  hereafter  execute  judgment  notes,  chattel  mort* 
gages,  bills  of  sale,  or  other  instruments  in  their  judgment  necessary  t» 
the  financial  interests  of  the  company,"  such  officers  have  power  to  mak» 
an  assignment  of  the  book  accounts  of  the  corporation  to  a  creditor  hold* 
ing  its  judgment  notes. 

Corporations.  — Purchase  op  Its  Own  Stock  by  a  Corporation  by  ex- 
change for  its  property  of  equal  value,  though  made  in  good  faith  and 
without  any  element  of  fraud,  or  anything  in  the  apparent  condition  of 
the  corporation  to  interfere  with  the  making  of  the  exchange,  will  not 
be  allowed  when  it  injuriously  affects  a  creditor  of  the  corporation,  even 
though  the  fact  of  the  indebtedness  ia  not  at  the  time  established  or 
known  to  the  stockholders. 

Corporations  —  Capital  Stock  —  Trust  Fond  in  Hands  op  Directors  ob 
Stockholders,  — The  capital  stock  of  a  corporation  is  a  fund  set  apart 
for  the  payment  of  its  debts,  and  the  directors  hold  it  in  trust  for  that 
purpose.  The  stockholders  of  the  corporation  are  conclusively  charged 
with  notice  of  the  trust  character  which  attaches  to  its  capital  stock; 
as  to  it  they  cannot  occupy  the  status  of  innocent  purchasers,  and  when 
they  have  in  their  hands  any  of  this  trust  fund,  they  hold  it  cum  onere, 
subject  to  all  equities  which  attach  to  it. 

Corporations  —  Assignment  of  Book  Accounts  —  When  Subject  to  De- 
fenses. —  When  an  insolvent  corporation  buys  some  of  its  capital  stock, 
giving  its  note  secured  by  an  assignment  of  its  book  accounts  in  pay- 
ment therefor,  and  the  payee  of  the  note  transfers  it  as  well  as  th» 
book  accounts  to  an  innocent  purchaser  for  value  before  the  maturity  of 
the  note,  such  purchaser  takes  the  note  free  of  all  defenses,  but  he  takes 
the  accounts  subject  to  all  defenses,  and  therefore  subject  to  the  claim 
by  the  creditors  of  the  corporation  that  such  assignment  is  based  upon 
an  illegal  consideration. 

Assignments  —  Defenses  against  Assignee.  — Each  successive  assignee  of 
a  chose  in  action  takes  it  subject  to  the  equities  existing  between  the 
original  assignor  and  his  immediate  assignee. 
Fkaud  —  Equity  will  not  Relieve  against. — A  party  will  not  be  per- 
mitted to  come  into  a  court  of  equity  to  enable  him  to  reap  the  fruits  of 
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fraud;  and  if  it  is  fonnd  that  the  right  sought  to  be  enforced  is  nncon- 
scioiiable,  or  has  been  obtained  by  fraud,  deceit,  or  covin,  a  coart  of 
equity  will  not  lend  its  aid. 
FfiAUD  — Equitt  will  not  Relikvk  against  Fbaodulbnt  Assionhbnt. 
A  creditor  of  an  insolvent  corporation  who  obtains  an  assignment  of  its 
book  accounts  through  fraud  is  not  entitled  to  the  aid  of  a  court  of  equity 
to  enforce  iiis  claim  under  the  assignment. 

Bill  by  creditors  to  dissolve  a  private  corporation  known 
as  the  J.  L.  Regan  Printing  Company.  On  October  27,  1887, 
one  J.  J.  West  held  the  judgment  notes  of  such  cori)oration 
for  more  than  forty  thousand  dollars.  Such  corporation  also 
owed  the  Kalamazoo  Paper  Company  $2,576,  West  acting  aa 
the  agent  of  the  latter  company  for  the  purpose  of  closing  its 
indebtedness  with  the  former  corporation.  One  Yaggy  owned 
130  sliares  of  the  stock  of  the  printing  company,  and  also  its 
note  for  a  large  amount;  and  West  refused  to  advance  any 
more  money  to  such  company  until  Yaggy's  stock  was  pur- 
chased and  his  note  paid.  West  then  purchased  the  stock 
held  by  Yaggy  for  said  company,  transferred  such  stock  to 
said  company,  and  took  its  judgment  note  for  thirteen  thou- 
sand dollars  therefor,  such  note  being  payable  to  the  order  of 
the  maker  ninety  days  from  date,  and  indorsed  in  blank  by 
said  company.  On  October  11,  1887,  the  printing  company 
executed  to  the  Kalamazoo  Paper  Company  its  note  for 
$2,570.25,  payable  three  months  from  date.  A  warrant  of  at- 
torney authorizing  confession  of  judgment  was  attached  to 
both  these  notes.  On  October  27,  1887,  West  procured  from 
said  printing  company  a  written  assignment  of  all  its  book 
accounts  amounting  to  more  than  thirty  thousand  dollars. 
This  assignment,  though  absolute  on  its  face,  was  taken  as 
collateral  security  for  the  notes  held  by  West  and  the  Kala- 
mazoo Paper  Company,  and  on  the  same  day  West  had  judg- 
ment to  the  amount  of  forty-five  thousand  dollars  entered  on 
all  the  notes  except  the  one  for  thirteen  thousand  dollars.  On 
the  same  day  a  sheriff  under  direction  of  West  took  posses- 
sion of  all  the  property  of  the  printing  company  except  said 
book  accounts,  vvliich  West  immediately  took  and  carried 
away  without  the  knowledge  or  consent  of  said  company,  and 
deposited  them  with  his  attorney.  Two  days  later  West  took 
the  tliirteen  tliousand  dollar  note  given  by  said  company  for 
the  Yaggy  stock,  together  with  the  assignment  of  the  book 
accounts,  and  delivered  them  to  the  Commercial  National 
Bank  as  colLateral  security  for  a  loan  of  twenty-five  tliousand 
dollars  from  tiie  bank.     All  of  the  property  of  said  printing 
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company  was  seized  under  executions  issued  upon  the  judg- 
ments in  favor  of  West,  whereupon  the  creditors  of  said  com- 
pany filed  the  present  bill.  Other  facts  are  stated  in  the 
opinion. 

Weigley,  Bidkley,  and  Gray,  for  the  appellant. 

Matthew  P.  Brady,  and  Cratty  Brothers,  for  the  receiver, 

Shope,  J.  The  original  bill  was  a  proceeding  under  section 
25,  chapter  32,  of  the  Revised  Statutes,  entitled  "Corpora- 
tions," to  dissolve  the  corporation  known  as  the  J.  L.  Regan 
Printing  Company,  to  enjoin  the  sale  of  its  property,  and  to 
procure  the  appointment  of  a.  receiver  to  wind  up  its  affairs. 
The  objection  is  made  that  the  original  bill  fails  to  show  a 
right  in  the  circuit  court  to  entertain  jurisdiction  and  to  ap- 
point a  receiver.  The  objection  is  based  on  the  assumption 
tliat  the  proceeding  is  a  creditor's  bill,  which  will  not  lie  un- 
til the  creditor  has  first  reduced  his  demand  to  judgment,  and 
exhausted  his  remedy  at  law  by  the  return  of  an  execution 
nulla  bona.  The  propriety  of  the  original  decree  appointing 
the  receiver  is  not  involved  on  this  appeal.  Tlie  decree  was 
entered  by  consent  of  the  corporation  and  most  of  its  officers, 
and  the  receiver  was  acting  under  that  decree  when  leave  was 
granted  to  the  Commercial  National  Bank  and  Kalamazoo 
Paper  Company  to  intervene.  They  each  filed  their  petition, 
not  to  vacate  any  former  order  or  decree,  nor  questioning  the 
power  and  jurisdiction  of  the  court  in  the  appointment  of  a 
receiver,  but  for  an  order  directing  the  receiver  to  pay  the 
petitioners'  claims  in  full  out  of  the  collections  made  by  him 
out  of  the  book  accounts  of  the  insolvent  corporation.  This 
was  the  relief  sought.  The  court  denied  this  relief  and  dis- 
missed the  petition,  and  from  this  order  they  severally  ap- 
pealed to  the  appellate  court.  The  appeals  will  not  bring  up 
for  review  tiio  order  appointing  tlie  receiver  and  directing  the 
property  to  be  turned  into  his  hands.  The  relief  asked  by 
petitioners  was  in  subordination  to  such  orders,  and  in  recog- 
nition of  their  validit}'.  Moreover,  the  attack  is  here  made 
collaterally,  and  as  the  court  had  jurisdiction  of  the  subject 
matter  and  of  the  parties,  its  order,  no  matter  how  erroneous, 
cannot  be  thus  attacked:  Harris  v.  Lester,  80  111.  807;  Wing 
V.  Dodge,,  80  111.  564;  Hernandez  v.  Drake,  81  111.  34;  Wenner 
V.  Thornton,  98  111.  156. 

The  order  dismissing  the  petitions  is  sought  to  be  upheld 
upon  the  ground  that  the  president  and  secretary  of  the  print- 
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ing  company  were  witliout  power  or  authority  to  execute  the 
assignment  to  West,  and  that  it  ia  therefore  void.  It  appears 
that  the  board  of  directors  had,  prior  to  this  assignment, 
parsed  a  resolution,  as  follows:  "The  president  and  secretary 
of  this  company  are  authorized  to  hereafter  execute  judgment 
notes,  chattel  mortgages,  bills  of  sale,  or  other  instruments  in 
thciir  judgment  necessary  to  the  financial  interests  of  the  com- 
pany." We  are  inclined  to  concur  with  the  appellate  court 
that  the  president  and  secretary,  under  such  resolution,  had 
power  and  authority  to  execute  said  assignment. 

The  only  remaining  question  to  be  considered  is,  whether 
the  court  below  erred  in  refusing  to  direct  tlie  payment  of  the 
money  of  the  insolvent  debtor  corporation,  derived  from  the 
collection  of  the  book  accounts,  to  be  first  applied  on  the  claims 
of  the  intervening  petitioners.  In  respect  of  the  petition  of 
the  Commercial  National  Banlr  we  are  inclined,  after  full 
consideration  of  the  case,  to  adopt  the  opinion  of  the  appellate 
court,  which  is  as  follows:  — 

"The  sole  consideration  of  the  thirteen  thousand  dollar 
note,  to  satisfy  which  the  bank  now  seeks  to  have  the  book 
accounts  which  were  assigned  to  West,   and  by  him  to  the 
bank,  applied,  was  the  purchase  of  a  portion  of  the  capital 
stock  of  the  printing  company.     The  financial  condition  of 
the  printing  company  at  the  time  that  West  purchased  the 
said  shares  of  stock  was  not  such  as  would,  under  the  law  as 
announced  by  our  supreme  court,  permit  it  to  thus  diminish 
its  capital  stock  and  impair  the  rights  of  its  creditors,  —  and 
that  condition   was  known  to  West.     The  purchase  of  the 
stock  by  West  from  Yaggy  made  West  a  stockholder  of  the 
company,  and  he,  knowing  its  condition,  could  not  sell  that 
stock  to  the  company  in  such  a  manner  as  to  hold  property 
received   from  the  company  in  consideration  thereof,  against 
then  existing  creditors  of  the  company.     The  question  is  set- 
tled by  the  decision  of  the  case  of  Clapp  v.  Peterson,  104  111. 
26,  where  it  is  held  that  the  purchase  of  its  own  stock  by  a 
corporation  by  the  exchange  of  its  property  of  equal  value, 
though  made  in  good  faith  and  without  any  element  of  fraud 
about  it,  there  not  being  anything  in  the  apparent  condition 
of  the  corppany  to  interfere  with  the  making  of  the  exchange, 
will  not  be  allowed  where  it  injuriously  affects  a  creditor  of 
the  company,  even  though  the  fact  of  the  indebtedness  was 
not  at  the  time  established  or  known   to  the  stockholders. 
The  court  holdfl  that  the  capital  stock  of  an  incorporated 
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company  is  a  fund  set  apart  for  the  payment  of  its  debts,  and 
that  the  directors  of  the  connpany  hold  it  in  trust  for  that 
purpose,  and  say:  *  The  shareholders  of  the  corporation  are 
conclusively  charged  with  notice  of  the  trust  character  which 
attaches  to  its  capital  stock.'  As  to  it  they  cannot  occupy 
the  status  of  innocent  purchasers,  but  they  are  to  all  intents 
and  purposes  privies  to  the  trust.  When,  therefore,  they 
have  in  their  hands  any  of  this  trust  fund,  they  hold  it  cum 
onere  subject  to  all  equities  which  attach  to  it.  Now,  the  evi- 
dence, so  fir  as  it  shows  the  purpose  for  which  the  assign- 
raent  of  the  book  accounts  was  made,  establishes  that  it  was 
made  as  security  for  the  note  for  thirteen  thousand  dollars, 
given  in  consideration  of  the  transfer  of  the  stock  to  the  com- 
pany, and  as  security  for  the  payment  of  the  debt  due  to  the 
Kalamazoo  Paper  Company.  This  is  the  testimony  of  West 
and  of  the  secretary  of  the  company,  and  is  substantially  un- 
contradicted. The  transfer  of  the  notes  from  West  to  the 
bank  having  been  made  before  the  note  was  due,  made  the 
bank  an  innocent  holder  of  the  note  for  value,  and  protected 
it  under  the  rule  which  protects  the  innocent  purchaser  of 
negotiable  paper;  but  the  book  accounts  were  mere  choses 
in  action,  and  the  assignment  of  them  a  transfer  of  so  much 
of  the  property  of  the  J.  L.  Regan  Printing  Company  to  West 
to  satisfy  the  said  note.  Each  successive  assignee  of  a  chose 
in  action  takes  it  subject  to  the  equities  existing  between  the 
original  assignor  and  his  immediate  .  ssignee.  Therefore,  if 
West  could  not  hold  the  book  accounts  as  collateral  security 
for  the  payment  of  the  thirteen  thousand  dollar  note,  the 
bank  cannot  hold  it,  for,  as  far  as  the  assignment  of  the  book 
accounts  was  concerned,  the  bank  stands  in  the  shoes  of  West. 
It  holds  its  negotiable  promissory  notes  relieved  from  all  de- 
fenses, but  held  the  book  accounts  subject  to  all  defenses,  and 
therefore  subject  to  the  claims  of  the  creditors  of  the  corpora- 
tion. The  court  therefore  properly  dismissed  the  intervening 
petition  of  the  said  bank,  but  such  dismissal  will  not  operate 
to  prevent  said  bank  from  proving  up  its  claim  upon  the  note, 
and  sharing  pro  rata  in  the  assets  of  the  printing  company  in 
the  hands  of  the  receiver." 

In  respect  of  the  decree  dismissing  the  intervening  petition 
of  the  Kalamazoo  Paper  Company,  we,  however,  feel  con- 
strained to  differ  with  that  court  in  the  result  reached.  There 
is,  as  it  is  said,  no  question  that  the  claim  of  the  paper  com- 
pany was  bona  fide.     The  Regan  Printing  Company  was  at 
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the  timo  a  going  corporntion,  and,  as  said  by  this  court  in 
Burch  V.  West,  134  111,  258,  it  is  clear  that  the  officers  of  the 
corporation  did  not  contemplate  that  the  corporation  would 
make  a  voluntary  assignment  of  its  property,  and  that  those 
in  charge  of  its  business  wore  using  every  endeavor  to  tide 
over  the  iiulebtedness  of  the  corporation  with  a  view  of  an 
improvement  in  its  affairs.  In  that  case  the  question  was, 
whether  the  execution  and  delivery  of  the  judgment  note 
amounted  to  a  voluntary  assignment,  and  it  was  held  that  it 
did  not.  The  court  there  found  that  the  judgments  sought 
to  be  enjoined  were  based  upon  full,  adequate,  and  valuable 
considerations,  and  it  was  said  that  nothing  appears  in  the 
record  to  charge  any  of  the  judgment  creditors  with  fraud,  or 
to  show  that  the  judgments  were  coUusively  entered.  The 
judgments  being  in  nowise  impeached  under  the  statute 
(Rev.  Stats,  p.  69,  sec.  7),  could  not  be  enjoined,  and  it  was 
accordingly  held  that  the  bill  seeking  to  enjoin  the  collection 
of  the  judgment  was  properly  dismissed.  In  this  case  no  at- 
tack is  made  upon  tlie  judgment  of  the  Kalamazoo  Paper 
Company,  nor  is  it  sought  in  any  way  to  interfere  with  its 
collection.  On  the  contrary,  the  Kalamazoo  Paper  Company 
comes  into  a  court  of  equity  and  seeks  affirmative  relief  in 
its  own  behalf.  To  entitle  it  to  such  relief  it  must  come  with 
clean  hands,  and  be  prepared  to  do  equity.  A  party  will  not 
be  permitted  to  come  into  a  court  of  equity  to  enable  him  to 
reap  the  fruits  of  fraud;  and  if  it  appears  that  the  right 
sought  to  be  enforced  in  equity  is  unconscionable,  or  has  been 
obtained  by  fraud,  deceit,  or  covin,  a  court  of  equity  will  not 
lend  its  aid. 

It  is  conceded  that  James  J.  West  was  the  authorized  agent 
of  the  Kalamazoo  Paper  Company.  At  the  time  of  the  exe- 
cution of  the  note  to  the  paper  company  and  the  assignment 
of  the  book  accounts  to  West,  he  knew  that  the  J.  L.  Regan 
Printing  Company  was  an  insolvent  corporation,  that  it  was 
largely  indebted  to  other  persons  and  corporations,  and  un- 
able to  pay  its  debts.  The  Kalamazoo  Paper  Company  must 
be  held  responsible  for  the  knowledge  and  conduct  of  its  agent, 
West.  He,  by  his  representations  and  conduct,  had  led  the 
president  of  the  Regan  Printing  Company  to  believe  that  he 
was  friendly  to  it,  and  would  aid  it  financially.  The  proof 
tends  to  show  that  West  applied  in  the  afternoon  to  the  presi- 
dent of  the  company  for  the  execution  of  the  assignment, 
saying  in  effect  that  he  only  wanted  it  as  protection  in  the 
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event  that  anything  happened;  that  the  [iicsMcnt  mlghi,  be 
killed  in  going  up  and  down  the  elevator,  and  the  like;  that 
it  was  intended  to  put  the  notes  away  where  they  could  not 
be  seen,  and  the  assignment  would  he  used  only  in  the  event 
of  disaster  overtaking  the  company,  and  tiiat  the  president 
was  induced  by  tliese  representations  to  execute  tlie  formal 
assignment.  On  the  same  afternoon,  after  procuring  the  as- 
signment, West  caused  judgments  to  be  entered  up  upon  the 
notes  which  he  held  for  over  forty  thousand  dollars,  and  exe- 
cution immediately  to  be  issued,  and  the  sherifif  put  in  posses- 
sion of  all  the  property  of  the  company  on  the  same  day,  and 
its  business  closed.  On  the  same  afternoon,  in  the  absence  of 
the  officers  of  the  company,  and  in  apparent  violation  of  the 
understanding,  the  books  were,  by  West's  orders,  loaded  into  a 
wagon  and  taken  to  the  office  of  West's  attorney,  and  two  days 
later  delivered  into  the  possession  of  the  Commercial  National 
Bank  as  collateral  to  the  note  of  West.  As  said  by  the  appel- 
late court,  "the  fact  that  West  intended,  at  the  time  he  took 
the  assignment,  to  enter  up  his  judgments  and  levy  upon  the 
remaining  property  of  the  company,  and  leave  other  creditors 
with  their  debts  unpaid,  may  be  fairly  inferred  from  the  evi- 
dence"; but  there  is  more  than  this.  He  procured  the  prefer- 
ence by  unquestioned  fraud  and  overreaching,  and  now  he  or 
his  principal,  for  whom  he  acted,  seeks  the  aid  of  a  court  of 
equity  to  reap  the  fruits  of  his  fraudulent  practices. 

We  fully  recognize  the  doctrine  that  the  law  favors  the  dili- 
gent creditor,  and  will  uphold  him  in  pursuing  all  legitimate 
means  to  secure  or  satisfy  his  debt,  whether  the  debtor  be  an 
insolvent  corporation  or  an  insolvent  person;  but  here  the 
means  resorted  to  were  not  legitimate,  but  were  in  the  highest 
sense  culpable  and  fraudulent.  The  officers  of  the  company 
were  led  to  believe  that  by  taking  this  step  they  would  be  per- 
mitted to  go  on,  with  a  fair  hope  of  meeting  the  obligations 
of  the  corporation.  Without  the  active  fraud  practiced,  it  is 
clear  the  assignment  would  not  have  been  made.  As  said  by 
this  court  in  Forlier  v.  Darst,  31  111.  212:  "A  party  wlio  comes 
into  a  court  of  equity  asking  for  equitable  relief,  which  a 
court  of  law  cannot  afford  him,  and  exhibits  a  case  all 
blotched  over  with  fraud  and  overreaching,  as  this  is,  must 
expect  but  little  favor  or  sympathy  at  our  hands."  Here  the 
assignment  was  obtained  through  falsehood,  fraud,  and  de- 
ception, and  possession  of  the  books  of  account  taken  forcibly 
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and  without  leave  of  tlie  company,  and,  as  before  Baid,  at 
lc:ist  in  api)arent  violation  of  the  understanding. 

It  is  not  necessary  to  here  determine  whether  the  oflBcera 
of  an  insolvent  corporation,  knowing  it  to  be  insolvent,  may 
prefer  creditors,  for  the  preference  here  obtained  was  not  by 
the  consent  fairly  or  lawfully  obtained  from  any  oflficer  of 
this  corporation.  In  equity  and  good  conscience  it  should 
be  treated  as  if  no  assignment  had  been  attempted  to  be 
made. 

We  are  of  opinion  that  the  appellate  court  erred  in  revers- 
ing so  much  of  the  decree  of  the  circuit  court  as  dismissed 
the  intervening  petition  of  the  Kalamazoo  Paper  Company, 
and  in  so  far  the  judgment  will  be  reversed.  In  all  other  re- 
spects the  judgment  is  affirmed. 

It  being  admitted  that  the  debt  was  bona  fide,  there  is  no 
objection  apparent  in  permitting  the  Kalamazoo  Paper  Com- 
pany to  prove  its  claim,  and  share  pro  rata  in  the  assets  in 
the  hands  of  the  receiver  with  the  other  unsecured  creditors. 

Judgment  affirmed  in  part,  and  in  part  reversed. 


Corporations  —  Property  of  —  Trctst  Fund  for  Payment  of  CREonw 
ORS.  — The  property  of  a  corporatioa  is  a  trust  fund  for  the  payment  of  its 
debts:  Hospes  v.  Northwestern  Mfg.  Co.,  4S  Minn.  174;  31  Am.  St.  Rep.  637, 
and  note.  The  capital  stock  of  a  corporation,  including  unpaid  subscrip- 
tions thereto,  constitute  a  trust  fund  for  the  benefit  of  the  creditors  of  the 
corporation:  Marshill  Foundry  Co.  v.  Killian,  99  N.  C.  501;  6  Am.  St.  Rep. 
539;  Thompson  r.  Reno  Sav.  Bank,  19  Nev.  103;  3  Am.  St.  Rep.  797,  and  ex. 
teuded  note;  International  Fair  etc  Asi'n  r.   Walker,  88  Mich.  6*2. 

Corporations  —  Power  to  Make  Assionments. — A  conveyance  by  • 
corporation  of  all  of  its  property  for  the  payment  of  all  of  its  creditors  with- 
out preference  is  valid:  Pope  v.  Brandon,  2  Scew.  401;  20  Am.  Dec.  49;  Sat' 
gent  v.  Webster,  13  Met.  497;  46  Am.  Dec.  743,  and  note;  Lexington  etc  Ins. 
Co.y.  Par/'',  17  B.  Mon.  412;  66  Am.  Dec.  165.  and  note;  Tripp  v.  Northwest' 
em  Nat.  Bank,  41  Minn.  400. 

Equity.  —  He  that  Comes  into  Equity  must  Come  with  Clean  Hands: 
Mc  Vey  v.  Brendel,  27  Am.  St.  Rep.  630;  Solia  Cigar  Co.  v.  Pozo,  25  Am.  St. 
Rep.  2S5;  Power's  Appeal,  125  Pa,  St.  175;  11  Am.  St.  Rep.  882.  A  court 
of  equity  will  not  lend  its  aid  until  all  the  circumstances  of  the  case  are  dis- 
closed, that  it  may  see  that  there  is  no  fraud  and  that  everything  is  fair: 
Clay  V.  Williama,  2  Munf.  105;  5  Am,  Dec.  453.  Relief  against  impositioa 
and  oppression  may  be  obtained  in  chancery,  but  the  applicant  must  be 
guiltless  of  fraud  or  chicanery:  McDonald  v.  Neilson,  2  Cow.  139;  14  Am. 
Dec.  431. 

'  Assignment  —  Rights  of  Assignees. — An  assignee  of  anon-negotiable 
chose  in  action  takes  it  subject  to  the  equities  existing  against  it  in  the  hands 
of  the  assignor  at  the  time  of  the  assignment:  Tirnms  v.  Uliannon,  19  Md. 
296;  81  Anu  Deo.  632,  and  note;  Robeson  v.  Roberts,  20  Ind.  155;  83  Am. 
Dec.  308;  Warner  t.  WhiUaker,  6  Mich.  133;  72  Am.  Dec  65,  and  note;  Slati 
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r.  Hearn,  109  N.  C.  150;  Scott  y.  Maghughlin,  13.3  111.  33;  Owen  v.  Evans, 
134  N.  Y.  514;  Stephens  v.  Weldon,  151  Pa.  St.  520. 

Corporation  —  Power  op  to  PoRcnASB  rrs  Owv  Capital  Stock. — In 
England  the  rule  is  well  settled,  both  at  coinmou  law  and  under  the  stat- 
utes, that  a  corporatioa  has  no  power  to  purchase  ita  own  capital  stock 
eitlier  directly  or  indirectly,  unless  it  is  given  authority  so  to  do  either  by 
and  under  its  charter  or  its  articles  of  association.  In  the  absence  of  au- 
thority expressly  given  to  traffic  in  its  own  stock,  the  purcliase  thereof  by 
the  corporation  is  ultra  vires  and  invalid  as  an  attempt  to  reduce  the  capitfl,! 
of  the  company  and  does  not  relieve  the  selling  shareliohler  from  liability 
for  hid  contrilniti)ry  share  in  the  settlement  of  the  debts  of  the  com- 
pany on  a  windinjT  up  of  its  affairs:  Hope  v.  Li'ern'ttioiial  etc.  Soc,  L.  R.  4 
Ch.  Div.  327;  Hall's  Case,  L.  R.  5  Ch.  707;  In  re  London  etc.  Bank,  L.  R. 
6  Ch.  444;  Ex  parte  Morgan,  1  Macn.  &  G.  223;  Dankll's  Case,  22 
Beav.  43;  Raymond's  Case,  3  De  Gex  &  S.  96;  Walters  Second  Case,  3  Da 
Hex  &  S.  244;  Bennett's  Case,  5  De  Gex,  M.  &  G.  284;  Eyre's  Case,  31  Beav. 
177;  Morgan's  Case,  1  De  Gex  &  S.  750.  The  object  of  this  rule  manifestly 
is  to  preserve  the  rights  of  the  corporate  creditors  by  preventing  a  diminu- 
tion of  the  stock,  and  also  to  confine  the  corporation  witliin  tiie  express 
powers  given  it,  and  the  implied  powers  necessary  to  the  transaction  of  its 
business.  On  the  other  hand  if  the  corporatioa  is  expressly  or  impliedly 
authorized  to  purchase  its  own  stock  by  its  articles  of  incorporation,  it  may 
80  purchase  from  a  shareholder  and  he  will  then  be  relieved,  as  to  the  shares 
so  purchased  by  the  corporation,  from  all  liability  for  contribution  on  the 
winding  up  of  the  corporate  affairs.  And  this  is  true,  although  the  transfer 
of  the  shares  sold  by  the  stockholder  to  the  corporation  is  not  made  in  strict 
accordance  with  the  provisions  of  the  articles  of  association:  Nicols'  Case,  3 
De  Gex  &  J.  337;  Cockhurn's  Case,  4  De  Gex  &  S.  177;  Grady's  Case,  1  De 
Gex,  J.  &  S.  4S8;  Teasdale's  Case,  L.  R.  9  Ch.  54;  Thomas's  Case,  L.  R. 
13  Eq.  437.  The  articles  of  association  of  some  corporations  empower  them 
to  accept  a  surrender  or  forfeiture  of  his  shares  from  a  stocklioMer,  In 
such  case  the  power  will  be  strictly  construed,  and  if  any  doubt  exists  as  to 
the  faots  or  any  irregularity  appenrs  in  the  transaction  it  will  be  hehl  to  bo 
a  sale  instead  of  a  surrender  and  cancellation,  and  the  stockholder  will  be 
deemed  liable  for  his  contributory  share  on  the  winding  up  of  the  affairs  of 
the  corporation:  Hall's  Case,  L.  11.  5  Ch.  707. 

liule  in  United  States.  — In  America  the  great  weight  of  authority  sustains 
a  doctrine  directly  opposed  to  that  announced  by  the  English  courts,  and  ia 
this  country  it  is  very  generally  uiamtained  that  in  the  absence  of  statutory 
prohibition,  a  solvent  corporation  or  its  officers  may  invest  its  funds  in  the 
purchase  of  its  own  stock;  or  may  take  such  stock  in  payment  of  debts  due 
it  from  a  stockholder;  or  may  take  it  in  exch mge  for  other  property  owned 
by  the  corporation.  It  seems,  from  an  examination  of  the  decisions  upon 
this  subject  that  the  creditors  of  the  corporation  can  question  such  purchase 
or  exchange  only  when  tlie  circumstances  are  such  as  to  show  that  the 
transaction  was  fraudulent  in  fact,  or  that  the  corporatioa  was  insolvent, 
or  in  process  or  contemplation  of  dissolution  at  the  time  the  purchase  or 
exchange  was  made,  and  also  that  the  transaction  diminished  their  security 
for  the  debts  due  them.  No  case  has  been  found  maintaining  that  the  sliare- 
liolders  have  any  right  to  question  the  authority  of  the  corporation  to  pur- 
chase its  own  stock  under  any  circumstances,  while  on  the  other  hand  it 
hM  been  said  that  "there  are  numerous  cases  which  hold  that  a  corporation 
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may  do  so,  and  violate  no  duty  to  the  stockholders,  unless  prohibited  by  it» 
charter":  Chpllain  v.  B'-puhUc  Life  Ins.  Co.,  86  111.  220-225. 

The  controUinfj  dootriue  as  deduced  from  a  majority  of  the  cases  is  ex« 
cellently  and  clearly  stated  in  Fraser  v.  lUtdiie,  8  111.  App.  554,  as  follows: 
"It  must  be  admitted  tiiat  no  fixed  nor  very  well-defined  rule  is  deducible 
from  the  authorities  as  to  the  riglit  of  a  corporation  to  nse  its  corporate 
funds  or  property  in  the  piirchane  of  its  stock.  Tiie  doctrine  as  conitnonly 
stated  in  general  terms  is  that  the  capital  stock  of  a  corporation  constitutes 
a  trust  fund  for  the  payment  of  its  del)t3,  such  stock  being  regarded  as  a 
substitute  for  the  personal  liability  which  subsists  in  private  partnerships. 
It  is  said  that  when  debts  are  incurred,  a  contract  arises  with  the  creditora 
that  tlie  capital  stock  or  pro[)erty  of  the  company  shall  not  be  withdrawn  or 
applied  otlierwise  than  to  the  satisfaction  of  their  demands;  that  the  credi- 
tors have  a  lien  upon  it  in  equity,  and  that  if  diverted,  they  may  follow  it 
as  far  as  it  can  be  traced,  and  subject  it  to  the  payment  of  tlieir  claims,  ex- 
cept as  against  hoUUrs  who  have  taken  it  bona  fide,  for  a  valuable  consider- 
ation witliout  notice.  This  principle,  as  a  general  proposition,  would  seem 
to  be  founded  in  reason  and  justice,  and  may  be  regarded  as  settled  law. 
But  it  remains  to  be  considered  whether  the  principle  as  stated  is  one  of 
universal  application,  admitting  of  no  exceptions,  or  whether  it  is  limited  in 
its  application,  depending  upon  the  circumstances  of  each  particular  case, 
the  time  and  manner  of  its  application,  the  provisions  of  the  charter  of  tha 
corporation,  the  nature  of  its  business,  etc.  In  England  tlie  doctrine  seema 
to  be  settled  that  corporations,  whatever  may  be  the  nature  of  their  busi- 
ness, cannot,  without  an  express  autliority  in  their  charters,  deal  in  their 
own  stock.  The  current  of  American  autiiorities,  on  tlie  otiier  hand,  seems 
to  be  to  the  elFect  that  under  certain  circumstances,  and  for  certain  purpuses, 
moneyed  corporations  and  corporations  possessing  banking  powers,  and  in 
some  instances  other  corporations,  may  invest  their  funds  in  the  purchase  of 
their  own  stock,  subject  to  certain  restrictions  and  limitations,  one  of  which 
is  that  it  shall  not  be  done  at  a  time  and  in  such  manner  as  to  take  away  the 
security  upon  which  the  creditors  of  tiie  corporation  have  a  right  to  rel}-  for 
the  payment  of  their  claims,  or,  in  other  words,  so  as  not  to  diminish  the 
fund  createtl  for  their  benefit.  Each  case  must  therefore  depend  upon  and 
be  determined  by  its  own  facts  and  tlie  circumstances;  and  the  difhculty 
sometimes  met  with  grows  out  of  the  proper  application  of  the  rule  of  law 
to  the  facts  of  a  particular  case.  Upon  principle  we  think  it  would  be  push- 
ing the  doctrine  of  trusts  as  applied  to  the  capital  stock  of  a  corporation  too 
far  to  hold  that  it  takes  away  the  power  of  the  corporation  to  purchase  its 
own  stock  under  any  and  all  circumstances,  for  this  would  be  to  deprive  it 
of  the  right  to  make  an  investment  which,  in  a  given  case,  might  be  highly 
advantigeous  both  to  the  creditor  and  the  corporation,  and  would  moreover 
ignore  all  distinctions  between  a  corporation  which  is  insolvent,  or  in  process 
of  dissolution,  and  one  which  is  engaged  in  a  prosperous  and  active  business, 
with  abundant  means  to  meet  all  its  obligations.  If  in  contemplation  of 
winding  up,  or  wlien  insolvent,  a  corporation  should  attempt  to  divide  its 
effects  among  its  stockholders,  either  directly  or  indirectly,  by  accepting  a 
surrender  ot  their  stock  in  exchange  for  the  corporate  property,  the  transac- 
tion would  not  be  upheld  as  against  the  equitable  rights  of  creditors,  and 
this,  it  is  apprehended,  is  the  limited  application  of  the  doctrine  which  the 
American  courts  and  text- writers  have  intended  when  speaking  of  the  trust 
property  of  the  capital  stock,  rather  than  that  general  and  universal  appli- 
cation which  would  deprive  a  corporation  of  all  power  and  discretion  in  re- 
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Bpect  to  the  disposition  of  its  capital  stock.  Without  going  more  at  largo 
into  this  branch  of  the  case,  our  conclusion  ia,  that  the  weight  of  authority 
in  this  country  is  in  favor  of  the  power  of  a  corporation  to  purchase  its  own 
capital  stock,  except  where  the  circumstances  are  siicli  as  to  show  that  the 
puriihase  was  fraudulent  in  fact,  or  that  the  corporation  was  insolvent,  or  ia 
process  or  contemplation  of  dissolution,  at  the  time  of  the  purchase. 

•'  Most  of  the  cases  which  we  have  examined  were,  it  is  true,  cases  relating 
to  financial  or  commercial  corporations,  but  we  are  unable  to  see  any  valid 
grounds  for  holding  that  a  corporation  for  manufacturing  purposes  may  not, 
as  between  itself  and  its  creditors,  invest  its  surplus  earnings  in  tlie  purchase 
of  shares  of  its  stock,  which  would  not  apply  with  equal  force  to  the  former 
class":  Fraserv.  RUchie,  8  111.  App.  558-561,  To  the  same  eflfect  is  CVapp 
T.  Peterson,  104  111.  26,  maintaining  that  private  corporations  may  purchasa 
their  own  stock  in  exchange  for  money  or  otlier  property,  and  hold,  reissue, 
or  retire  it,  if  it  is  done  in  good  faitii  for  equal  value,  and  is  free  from  fraud, 
actual  or  constructive,  and  if  the  corporation  is  not  insolvent  or  in  process 
of  dissolution,  and  the  rights  of  creditors  are  not  thereby  afTected  to  their 
injury.  The  court,  in  First  Nat.  Bank  v.  Salem  etc.  Flour  MilU  Co.,  39  Fed. 
Rep.  89,  also  maintained  that  the  rule  is  well  settled  in  the  United  States 
that  a  corporation  may,  unless  prohibited  by  a  statute,  purcliase  its  own 
stock,  if  this  is  done  in  good  faith  without  intent  to  injure  the  corporate 
creditors,  and  they  are  not  injured  thereby. 

"A  corporation  may,  if  it  acts  in  good  faith,  buy  and  sell  shares  of  its  own 
stock.  The  surrender  by  stockholders  to  the  company  of  the  certificates  of 
stock  upon  which  twenty  per  cent  had  been  paid,  and  the  issuance  to  such 
stockholders  of  certificates  for  paid-up  stock  was  in  substance  and  in  legal 
effect  a  purchase  by  the  company  of  the  unpaid  stock  at  its  par  value.  The 
transaction  was  not  ultra  vires.  It  was  based  upon  resolutions  adopted  by 
the  corporation  at  a  stockholders'  meeting.  It  does  not  appear  that  any 
stockholder  has  ever  objected  either  to  the  resolutions  or  to  the  transfers  of 
stock,  which,  in  conformity  therewith,  took  place  between  the  corporation 
and  such  of  the  stockholders  as  elected  to  avail  themselves  of  the  privilege 
given  thereby.  The  contracts  were  valid  as  between  the  company  and  the 
stockholders,  who  gave  up  their  part-paid  stock  for  one  fifth  the  amount  re- 
linquished. The  transaction  was  binding  upon  the  company,  and  the  stock- 
holders who  sold  their  stock  to  the  corporation  should  be  protected  against 
further  payments  upon  their  subscriptions,  unless  there  were,  at  the  time  of 
such  transaction,  existing  creditors  in  respect  to  whose  rights  it  was  fraudu- 
lent. It  is  to  be  noted  that  thereafter,  as  between  such  stockholders  and  tha 
company,  there  was  no  indebtedness  to  the  company  in  regard  to  the  sub- 
scriptions for  stock  ":  Republic  Life  Ina.  Co.  v.  Swigert,  135  111.  150-162. 
The  right  of  a  corporation  to  purchase  shares  of  its  own  capital  stock  is  rec- 
ognized in  Pennsylviinia,  although  the  court  in  Coleman  v.  Golum'na  Oil  Co., 
51  Pa.  St.  74,  said  that,  "the  employment  of  corporate  funds  to  speculate  in 
the  stock  of  the  company  to  which  the  funds  belong  is  not  a  practice  to  be 
encouraged.  But  the  present  plaintifif  (a  stockholder)  is  not  in  position  to 
censure  the  practice.  As  to  him,  we  must  regard  the  purchase  as  valid  and 
fair,  and  all  we  have  to  decide  is  how  far  it  inures  to  his  benefit."  The  court 
then  proceeded  to  give  its  reasons  why  a  stockholder  could  not  object  to 
Buch  purchase,  and  said:  "When  a  company  buys  in  shares  of  its  own  stock 
outstanding,  it  enriches  the  shares  of  every  holder;  for  whetlier  the  pur- 
chased shares  be  sunk,  or  sold  at  a  profit,  or  distributed  pro  rata  among  tlia 
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■tockholders,  the  chance  for  an  increase  of  dividend  or  of  shares  enhances  th» 
value  of  each  existing  share." 

A  corporation,  wliile  solvent,  may  purchase  and  retire  a  portion  of  it* 
capital  stock,  and  such  act  will  not  relieve  the  otiier  stockholders  from  their 
liability  for  calls  after  the  company  has  become  bankrupt:  In  re  licpublic 
Ins.  Co.,  3  Bias.  452. 

It  is  uniformly  and  well  settled  that  a  banking  or  other  moneyed  corpora- 
tion, if  solvent,  may  purchase  shares  of  its  own  stock  or  take  it  in  payment 
of  a  debt  due  from  the  shareholder:  Taylor  v.  Miami  Exporting  Co.,  6  Ohio, 
177;  and  the  corporation  may,  after  such  purchase,  hold  the  stock  uuex* 
tinguislied,  and  it  may  resell  and  reissue  it:  City  Bank  v.  Bruce,  17  N.  Y. 
507;  Vail  v.  Hamilton,  85  N.  Y.  453-457;  Haitridge  v.  Rockwell,  R.  M. 
Charlt.  260:  Robinson  v.  Beall,  26  Ga.  17;  Clulllcothe  Branch  of  State  Bank 
V.  Fox,  3  Blatchf.  431;  Williams  v.  Savaje  Mfg.  Co.,  3  Md.  Ch.  418-452; 
Ex  Tparle  Holmes,  5  Cow.  426.  Altlioui^h  it  is  generally  said,  in  the  fore- 
going cases,  that,  in  the  absence  of  prohibitory  statute,  a  banking  corpo- 
ration may  purchase  its  own  stock,  still  it  is  determined,  in  Farmer's  etc. 
Bank  v.  Champlain  Transportation  Co.,  18  Vt.  131,  that  a  clause  in  the  char- 
ter of  such  corporation  wliich  prohibits  it  from  dealing,  directly  or  indi- 
rectly, in  buying  or  selling  any  goods,  wares,  or  merchandise,  or  commodities 
whatsoever,  will  not  prevent  it  from  buying  the  stock  of  one  of  its  share- 
holders, if  the  purchase  is  made  in  good  faith.  Altliongha  corporation  is 
not,  strictly  speaking,  a  banking  or  moneyed  institution,  it  may  make  a  valid 
and  bindinor  contract  for  the  purchase  of  its  own  stock  when  one  of  the  ex- 
pressed purpo^ses  of  its  organization  and  incorporation  is  to  "  purchase  and 
hold,  sell  or  exchange  any  real  estate  or  other  property  deemed  desirable  in 
the  transaction  of  its  business,"  and  when  the  purchase  of  its  stock  by  it  is 
bona  fide,  and  not  in  fraud  of  creditors:  Io>oa  Lumber  Co.  v.  Foster,  49  Iowa, 
25;  31  Am.  Rep.  140.  In  regard  to  the  enforcement  of  a  contract,  by  a  cor- 
poration, for  the  purcliase  of  its  own  stock,  it  was  said,  in  Blalock  v,  Ker^ 
nersviUe  Mfg.  Co.,  110  N.  C.  99-103,  that,  "  in  the  absence  of  statutory  pro- 
vision to  the  contrary,  it  might  buy  such  shares  for  its  own  benefit  from 
t'ne  owner  of  them  upon  such  terms  as  might  be  aa;reed  upon,  subject  to  the 
jjghts  of  its  creditors  in  proper  cases  to  resort  to  its  capital  stock,  paid  and 
unpaid,  as  a  trust  fund  out  of  which  they  may  be  entitled  to  have  their 
debts  paid.  It  is  bound  by  its  agreements  with  persons  from  whom  it  may 
purchase  such  shares  of  stock,  and  they  may  enforce  the  same  by  proper 
legal  remedies,  just  as  they  might  do  in  case  of  like  agreements  in  respect 
to  any  other  species  of  property.  Hence,  if  it  made  its  promissory  notes  to 
one  of  its  stockholders  for  the  price  of  any  part  that  it  had  agreed  to  pay 
him  for  his  shares  of  stock,  he  would  have  his  remedy,  so  far  as  it  is  con- 
cerned, just  as  any  other  creditor  would,  certainly  subject  only  to  the  possible 
rights  of  other  creditors  against  him  as  a  stockliolder  in  some  cases  wherein  ha 
might  be  liable."  Thus,  a  railway  corporation  may,  for  legitimate  purposes, 
purchase  shares  of  its  own  stock  which  it  has  issued  to  individuals  or  muni- 
cipal corporations,  and  such  purchase  is  a  sufficient  consideration  to  support 
an  agreement  to  pay  money:  Chicago  etc.  R.  R.  Co.  v.  Marseilles,  84  111.  145, 
643;  and  a  corporation  with  the  usual  powers  may,  in  the  absence  of  statu- 
tory  proliibition,  contract  for  a  surrender  as  well  as  a  purchase  of  its  own 
Btock:  Rollins  v.  Shaver  Wagon  Co.,  80  Iowa,  380,  20  Am.  St.  Rep.  427;  or 
for  an  exchange  of  its  property  for  its  stock:  Morgan  v.  Leiois,  46  Ohio  St.  1. 
A  corporation,  cliartered  witli  power  to  purchase  anil  hoi  1  water  power  and 
real  estate,  may,  when  its  water  privileges  can  no  longer  be  used  with  proiit,^ 
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and  its  water  power  has  been  extinguished,  lawfully  sell  its  lands  and  re- 
ceive its  own  stock  in  payment  therefor:  Dupee  v.  Boston  Water  Power  Co., 
114  Mass.  37.  In  this  case,  the  court  said  that,  "in  the  absence  of  legisla- 
tive provision  to  the  contrary,  a  corporation  may  purchase  ita  own  stock, 
or  receive  it  in  pledge  or  in  payment,  in  the  lawful  exercise  of  its  corporate 
powers." 

In  the  absence  of  proof  of  the  powers  of  a  foreign  corporation  in  regard  to 
the  purchase  of  its  own  stock,  it  will  be  presumed  for  the  purpose  of  uphold- 
ing a  contract  that  the  corporation  possesses  such  powers:  Yeaton  v.  Eagl« 
Oil  etc.  Co.,  4  Wash.  183.  The  assignment  to  a  corporation  of  its  own  stock 
as  collateral  security  for  a  deljt  due  it  from  its  stockliolder  will  divest  the 
title  of  the  assignor  so  that  the  stock  cannot  be  sold  under  an  execiitioQ 
against  him:  Early's  Apj^eal,  89  Pa,  St.  411;  Ehpv.  Guest,  94  Pa.  St.  1(50. 

UtocJc  Not  Merged  or  lieduced  by  Purchase. — When  a  corporation  purchases 
•hares  of  its  own  capital  stock,  such  stock  is  not  thereby  reduced  by  that 
amount  nor  is  the  stock  merged:  State  t.  Smith,  48  Vt.  2GG;  City  Bank  v. 
Bruce,  17  N.  Y.  507;  Vail  v.  Hamilton,  85  N.  Y.  453-456;  ChilUcothe  Branch 
of  State  Bank  v.  Fox,  3  Blatchf.  431;  Williams  v.  Savage  Mfg.  Co.,  3  Md.  Ch. 
418.  In  Commonwealth  v.  Boston  etc.  R.  R.  Co.,  142  Mass.  146-155,  it  was 
said,  "It  has  not  been  considered  in  this  commonwealth  that  shares  in  a  cor- 
poration  are  necessarily  extinguished  by  being  transferred  to  the  corporation, 
BO  that  they  cannot  be  reissued,  or  that  the  amount  of  capital  stock  is  tliereby 
reduced,  nor  has  such  rule  prevailed  in  this  conntt-y  generally."  So  long, 
however,  as  the  corporation  retains  the  ownership  of  the  purchased  stock  the 
latter  is  lifeless  and  it  cannot  be  voted:  State  v.  Smith,  38  Vt.  266;  but  the 
corporation  holds  it  as  unextinguished  and  may  at  any  time  resuscitate  it 
by  selling,  reissuing,  and  transferring  it  to  a  purehasur:  City  BanJcv.  Bruce, 
17  N.  Y.  507;  Williams  v.  Savage  etc.  Mfg  Co.,  3  Md.  Ch.  418;  Chilliothe 
Branch  of  State  Bank  v.  Fox,  3  Blatclif.  431;  State  v.  Smith,  48  Vt.  26(3;  Cur- 
rier V.  Lehnion  Slate  Co.,  56  N.  H.  2G2-268.  In  Vail  v.  Hamilton,  85  N.  Y. 
453-457,  it  was  claimed  that  shares  of  stock  purchased  by  the  corporation 
first  issuing  constituted  a  merger  of  so  much  of  the  stock,  but  the  court  said: 
"  The  shares  transferred  ought  not  to  be  so  treated,  as  to  them  at  least,  tliora 
was  no  merger  in  the  general  fund  of  the  company.  They  were,  in  the  first 
instance,  duly  issued  for  value  received  by  it,  and  niiglit  be  lawfully  repur- 
chased or  retaken  in  payment  of  debts  due,  or  otlierwise  acquired  by  the  cor- 
poration. In  some  way  it  had  become  the  owner  of  these  shares,  not  for  the 
purpose  of  diminishing  its  capital  stock,  but  for  enjoyment  as  property.  As 
such  they  stood  upon  its  books,  until  in  the  regular  transaction  of  business 
the  stock  was  transferred  to  Conklin.  The  company  had  a  right  to  hold  it 
unextinguished,  and  a  right  to  reissue  it." 

Purchase  of  Stock  as  Affected  by  Creditor  »  Rights.  —  In  the  cases  already 
considered  the  rights  of  creditors  of  the  corporation  buying  its  own  stock 
were  not  directly  involved,  and  as  a  consequence  they  universally  maintain 
that  such  purchase  is  valid,  although  they  also  state  the  rule  to  be  that  if 
the  corporation  at  the  titne  of  making  a  purchase  of  its  own  stock  is-  in  an 
insolvent  condition,  or  about  to  dissolve  and  wind  up  its  affairs,  or  if  for  any 
other  reason  the  purchase  is  to  the  prejudice  of  corporation  creditors,  by 
diminishing  their  chances  of  collecting  their  claims,  a  different  doetrine 
would  be  applied.  We  will  now  consider  those  cases  where  the  rights  of 
creditors  are  directly  involved  in  the  purchase  by  a  corporation  of  its  own 
Btoclc  These  cases  generally  hold  that  such  purchases  will  be  declared 
illegal  and  voidable  at  the  iustauce  of  corporate  creditors  who  are  injured 
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thereby.  The  latter  may  always  object  that  under  and  by  snch  purchasa 
the  corporate  funds  are  expended,  and  no  property  is  received  by  the  corpo- 
ration, except  the  ri^ht  to  resell  the  stock.  These  cases  also  maintain,  aa  • 
general  rule,  that  the  money  paid  by  tiie  corpuratioa  for  its  own  stock  is  • 
trust  fund  in  the  hands  of  the  stock  seller,  and  that  it  may  be  pursued  by 
the  corporate  creditors  when  the  purchase  is  to  their  injury:  Crandall  v.  Liri' 
coin,  52  Conn.  73;  52  Am.  Rep.  5(30;  Currier  v.  Lebanon  Slate  Co.,  56  N.  H. 
2G2;  QUI  V.  Balis,  72  Mo.  42-1;  Henqie  v.  People's  etc.  Aaa'n,  107  N.  C.  5S1; 
Jietit  V,  Bart,  10  Mo.  App.  143-147;  Oernian  Sav.  Bank  v.  Wulfekuhler, 
19  Kan.  60;  Coyinn  v.  Greenles  etc.  Co.,  38  Ohio  St.  275;  43  Am.  Kep.  425. 
The  reasons  underlying  the  doctrine  announced  by  tliese  cases  are  well 
stated  in  Cramhdl  v.  Lincoln,  52  Conn.  73-99,  52  Am.  Rep.  560,  where  it 
was  said  that,  "w  here  it  is  provided  by  law  that  each  stockholder,  in  case  of 
insolvency,  shall  be  liable  to  contribute  a  sum  equal  to  the  nominal  value  of 
bis  stock,  there  is  an  obvious  reason  why  the  company  cannot  become  a 
stockholder.  If  it  may,  it  withdraws  from  the  fund  designed  to  secure  cred- 
itors a  sum  equal  to  the  nominal  value  of  the  stock  so  owned.  But  in  this 
case  and  in  other  cases  where  stockholders  are  not  liable  to  contribution,  the 
only  security  wliich  creditors  have  being  the  capital  stock,  it  is  very  important 
that  the  law  should  guard  that  security  with  the  greatest  care  and  vigilance, 
and  not  allow  trust  funds  belonging  to  creditors  to  be  appropriated  by  stock- 
holders who  have  no  equitable  right  to  them.  These  views  are  abundantly 
sustained  by  authority.  We  do  not  intend  to  say  that  under  no  circum- 
etances  can  a  corporation  legally  become  the  owner  of  its  own  stock.  Should  it 
loan  money  to  a  stockliolder,  and  be  obliged  to  take  its  own  stock  in  payment, 
*hat  would  not  be  illegal  per  se.  So  it  may  be  allowable  for  a  company  to 
purchase  stock  temporarily  with  its  surplus  earnings;  but  stock  should  not 
be  held  indefinitely;  it  should  be  disposed  of  in  a  reasonable  time.  If  not, 
and  should  creditors  thereby  be  prejudiced,  perhaps  the  managers  of  the 
company  might  be  liable.  Nor  do  we  intend  to  say  that  a  direct  purchase 
would  be  declared  illegal  at  the  instance  of  a  party  to  the  transaction.  If 
the  stock  is  reissued,  and  creditors  are  not  prejudiced,  probably  the  courts 
would  not  interfere.  But  as  a  rule,  to  which  there  are  few  if  any  exceptions, 
when  a  stockholder  conveys  his  stock  to  the  company,  and  receives  in  return  a 
poition  of  the  capital,  he  holds  the  money  so  received  as  subject  to  the  supe- 
rior equities  of  creditors.  Our  conclusion  is  that  the  capital  stock  of  the 
company  being  impaired  when  the  stock  in  this  case  was  purchased,  and  the 
stock  in  each  case  having  been  paid  for  from  the  capital,  the  transactions 
were  illegal,  and  cannot  be  sustained.  If  the  view  we  have  taken  of  the 
character  and  nature  of  this  stock  is  sound,  that  it  is  a  trust  fund  for  the 
security  of  creditors,  and  we  have  no  doubt  that  it  is,  the  conclusion  inevi- 
tably  follows  that  under  no  circumstances  can  a  stockholder  sell  his  stock  to 
the  company  and  take  therefor  his  portion  of  the  capital  stock  to  the  preju- 
dice of  creditors.  The  illegality  of  the  transaction  does  not  at  all  depend 
npon  the  actual  knowledge  or  mala  fidea  of  the  seller,  if  he  in  fact  sella  to 
the  company  and  receives  in  return  a  part  of  the  capital;  the  policy  of  the 
law  requires  him  to  know  it,  and  conclusively  charges  him  with  kuo»vledge. 
Thus  selling,  he  sells  at  his  peril.  In  no  other  way  can  the  rights  of  credi- 
tors be  protected.  The  seller  can  protect  himself  by  selling  to  other  parties, 
or  he  may  hold  his  stock,  taking,  as  he  is  bound  to,  the  risk  of  his  invest- 
ment. The  creditor  is  not  bound  to  assume  any  part  of  the  stockholder's 
risk,  and  be  has  no  way  of  protecting  himself.     The  law  is  his  only  protec- 
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tion."  In  Bent  v.  Hart,  10  Mo.  App.  143-147,  the  court  said:  "Suppose  the 
shareholder  sells  and  transfers  the  share  or  right  held  by  him  to  another  for 
a  money  consideration  7  If  the  transfer  be  to  the  corporation  itself,  it  la 
obvious  that  the  money  paid  ia  only  so  much  of  the  shareholder's  original 
contribution  returned  to  him.  In  other  worils,  the  capital  stock  is  dimin- 
ished to  that  extent.  The  corporation  relinquishes  a  part  of  the  very  fund 
which  the  creditors  have  relied  upon  for  the  security  of  their  claims,  and 
gets  literally  nothing  in  return.  A  certain  claim  upon  its  future  dividends 
is  extinguislied;  but  with  that  extinction  is  destroyed,  at  the  same  time,  the 
corresponding  quota  of  working  capital  which  was  to  lielp  create  them.  The 
transaction  is  in  this  aspect  a  violation  of  trust,  and  equity  in  a  proper  case 
will  annul  it." 

In  Herjgie  v.  People's  etc  Ass'n,  107  N.  C.  581,  it  was  decided  that  a  cor- 
poration might  buy  in  and  cancel  its  own  stock  if  creditors  were  not  aCFected 
injuriously  thereby;  but  that  tliis  could  never  be  done  in  derogation  of  the 
rights  of  corporate  creditors.  Hence  a  corporation  could  not  settle  with  its 
members  and  stockholders  by  the  application  of  its  assets  to  the  retirement 
or  re<1emption  of  its  stock  until  it  had  first  settled  and  discharged  all  its 
liabilities.  Any  agreement  between  the  corporation  looking  to  such  aa 
arrangement  will  be  void  as  to  creditors.  Under  the  New  Hampshire  stat- 
ute an  insolvent  corporation  cannot  purchase  a  part  of  its  own  stock,  and 
when  the  stock  of  such  corporation  is  fixed  and  limited  and  lias  not  been  fully 
paid  in  the  corporation  cannot  relieve  a  delinquent  stockiiolder  from  the 
payment  of  assessments  on  his  shares  by  a  purchase  thereof,  as  against  the 
objection  of  another  stockholder:   Currier  v.  Lebanon  Slate  Co.,  5G  N.  H.  262. 

Ca.tes  Denying  Right  of  Corporation  to  Purchase  its  Stock.  —  A  few  of  the 
American  cases  adopt  the  English  rule  and  deny  the  right  of  a  solvent  cor- 
poration to  purchase  its  own  stock  under  any  circumstances,  unless  expressly 
empowered  so  to  do  by  statute,  or  perhaps  to  secure  a  debt  due  from  the 
etockhohler  from  whom  it  purchases.  Those  cases  maintain  this  doctrine 
without  any  regard  as  to  whether  the  corporation  is  solvent  or  insolvent,  or 
whether  it  is  free  from  liability  to  creditors  or  not:  German  Sav.  Bank  v. 
Wuljekuhler,  19  Kan.  60;  Abeles  v.  Cochran,  22  Kan.  405;  31  Am.  Rep,  194; 
State  v.  Oherlin  etc.  Ass'n,  35  Ohio  St.  258;  Coppin  v.  Greenles  etc.  Co.,  38 
Ohio  St.  275;  43  Am.  Rep.  425;  Cartwright  v.  Dickinson,  88  Tenn.  476;  17 
Am.  St.  Rep.  910;  St.  Louis  Carriage  Mfg.  Co.  v.  Hilhert,  24  Mo.  App.  338. 
In  Cartwright  v.  Dickinson,  88  Tenn.  476,  17  Am.  St.  Rep.  910,  it  was  held 
that  although  a  corporation  may  have  the  right  to  deal  in  its  own  stock  to 
eecure  a  debt,  it  cannot  reduce  its  authorized  capital  stock  by  purchasing  its 
shares  for  cancellation;  and  in  St.  Louis  Carnage  Mfg.  Co.  v.  HiVtert,  24 
Mo.  App.  338,  it  was  decided  that  a  business  corporation  cannot  exchange 
its  goods  for  its  capital  stock  so  as  to  reduce  or  retire  the  latter.  The  cor- 
poration may  deny  the  legality  of  a  contract  for  such  exchange  when  it  has 
not  received  the  benefit  of  the  consideration.  The  court  said  in  this  case: 
"The  better  reason  is  that  a  trading  corporation  should  not  be  permitted  to 
traffic  in  its  own  stock,  where  by  so  doing  it  decreases  the  security  which 
all  parties  dealing  with  it  have  in  the  individual  liability  of  stockholders, 
for  the  unpaid  part  of  the  stock."  Tiie  case  of  Johnson  v.  Bush,  3  Barb.  Ch. 
207,  ia  also  in  harmony  with  this  ruling. 

In  the  case  of  German  Sav.  Bank  v.  Wulfekuhler,  19  Kan.  60-65,  the 
court  said:  "  A  bank  cannot  purchase  its  own  stock,  except  in  some  few 
oases  for  tbo  purpose  of  securing  some  previously  existing  debt.     There  is 
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no  law  that  attempts  to  give  a  bank  any  auch  power,  and  the  pnrchasing  by 
•  bank  of  its  own  stock  is  not  one  of  the  ohjecta  for  which  banks  are  created, 
and  is  not  legitimate  banking  business.  For  a  batik  to  ase  ita  funds  in  tho 
purchase  of  stock  is  to  withdraw  that  much  of  its  capital  from  legitimate 
banking  business,  and  to  purciiase  its  own  stock  is  in  effect  a  withdrawal  of 
that  much  of  its  stock  from  actual  existence,  and  in  that  way  the  bank 
might  reduce  the  amount  of  its  capital  stock  below  the  amount  required  by 
law,  and  might  also  impair  or  even  destroy  all  security  given  by  law  to  the 
creditors  of  the  bank.  The  law  provides  in  effect  that  not  only  the  bauk» 
with  all  its  property,  shall  be  liable  for  its  debts,  but  also  that  each  stock- 
holder in  the  bank  to  the  amount  of  his  stock,  shall  also  be  held  liable; 
but  if  a  bank  may  purchase  in  all  its  stock,  and  own  it  itself,  then  where 
would  be  the  security  to  the  creditors  of  the  bank,  except  in  the  bank  it- 
self? They  could  not,  after  exhausting  the  property  of  the  bank,  find  any 
•tockholders  to  sue.     The  law  never  contemplated  such  a  thing." 

Again  in  State  v.  Oberlin  etc,  Ass'n,  35  Ohio  St.  258,  263,  the  court 
said:  "  We  do  not  deny  that  a  corporation  has  power  to  receive  shares  of  ita 
stock  as  security  for  a  debt  or  other  similar  purpose;  but  here  the  associa- 
tion purchased  its  own  shares  of  stock  in  several  instances  for  the  purpose  of 
disposing  of  them  to  persons  not  intendmg  to  become  members  of  the  asso- 
ciation, and  with  a  view  of  making  such  shares  the  basis  of  loans  to  such  per- 
sons. The  law  will  not  uphold  such  transactions."  In  Coppin  v.  Oreenles 
etc.  Co.,  38  Ohio  St.  275,  43  Am.  Rep.  425,  the  right  of  a  corporation  to  pur- 
chase its  own  stock  at  pleasure  was  denied  and  tiie  court  held  that  a  con« 
tract  between  a  manufacturing  corporation  and  one  of  its  stockholders  for  its 
purchase  of  his  stock  could  not  be  enforced  eitlier  in  an  action  for  speeitio 
performance  or  for  damages.  The  court  said:  "  And  if  a  corporation  can  buy 
one  share  of  its  stock  at  pleasure  why  may  it  not  buy  every  share?  If  tlie 
right  of  a  corporation  exists  to  purchase  its  own  stock  at  pleasure,  and  is 
unlimited,  where  is  the  provision  intended  for  the  benefit  of  creditors?  Tiiis 
is  not  the  security  to  which  the  constitution  invites  the  creditors  of  a  cor- 
poration. I  am  aware  that  the  amount  of  stock  required  to  be  issued  is  not 
fixed  by  the  constitution  or  by  statute,  and  also  that  provision  is  made  by 
statute  for  the  reduction  of  the  capital  stock  of  corporations,  but  of  these 
matters  creditors  are  bound  to  take  notice.  They  have  a  right  to  assume, 
however,  that  stock  once  issued,  and  not  called  back  in  the  manner  provided 
by  law,  remains  outstanding  in  the  liands  of  stockholders,  liable  to  respond 
to  creditors  to  the  extent  of  theindiviilual  liability  prescril^ed.  In  this  view 
it  matters  not  whether  tlie  stock  purchased  by  the  corporation  that  issued  it, 
becomes  extinct,  or  is  held  subject  to  be  reissued.  It  is  enough  to  know  that 
the  corporation,  as  purchaser  of  its  own  stock,  does  not  afford  to  creditors  the 
security  intended;  and  surely,  if  the  law  forbids  the  organization  of  a  corpora- 
tion without  stock,  because  the  required  security  is  not  given  or  furnished,  it 
cannot  be,  that  having  brought  the  corporation  into  existence,  it  invests  it 
with  power  to  assume  at  pleasure  the  identical  character  or  relation  to  the 
public  that  was  an  insurmountable  objection  to  the  giving  of  corporate 
existence  in  tlie  first  place."  In  accord  with  this  view  it  was  decided  in 
Barton  v.  Port  Jackson  etc.  Road  Co.,  17  Barb.  397,  that  it  was  again -^t  pub- 
lic policy  to  allow  a  corporation  to  enter  into  a  binding  agreement  to  pur- 
chase its  own  stock.  Statutes  may  be  and  frequently  are  passed  prohibit- 
ing corporations  from  purchasing  or  dealing  in  its  own  stock.  Thus  under 
the  Revised  Statutes  of  the  United  States,  section  5201,  national  banks  are 
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prohibited  from  purchasing  their  own  stock,  unless  necessary  to  prevent  loss 
apon  a  debt  previously  contracted  in  good  faith,  and  in  the  latter  case  th« 
•tock  purchased  must  be  sold  or  reissued  within  six  months  from  the  time 
of  the  purchase,  or  a  receiver  may  be  appointed  to  wind  op  the  affairs  of  th« 
corporation:  Johmlon  y.  Lujlia,  103  U.  S.  800-S02. 


Harding  v,  Hawkins. 

[141  ILLINOIS,  672.) 

COLLATSBAL  SECURrTT  —  EFFECT  OF  REDUCING  TO  JCDOMKNT. — A  Creditor 
who  holds  the  note  of  a  third  person  indorsed  to  him  by  his  debtor  as 
collateral  security  for  his  debt  may,  after  maturity,  reduce  the  collat- 
eral to  judgment.  The  judgraeut  will  then  take  the  place  of  the  collat- 
eral and  st:ind  as  security  for  the  payment  of  the  debt,  but  satisfaction 
of  the  debt  is  also  a  satisfaction  of  the  judgment,  upon  wiiich  no  action 
can  thereafter  be  maintained. 

Evidence.  —  Allegations  in  an  Answer  not  Responsive  to  the  bill  are 
not  evidence  in  favor  of  the  defendant,  but  to  be  available  as  a  defense 
must  be  proved. 

Judoments  —  Relief  aoainst  in  Equity.  —  When  a  party  to  an  action  at 
law  neglects  to  make  a  defense  known  to  him,  or  which  might  have  been 
known  by  the  exercise  of  proper  diligence,  the  judgment  rendered  there- 
in will  not  be  enjoined,  or  the  party  relieved  in  equity  from  the  result 
of  his  own  want  of  proper  care  and  diligence,  unless  he  was  prevented 
from  discovering  and  availing  himself  of  such  defense  by  the  fraud  of  the 
opposite  party,  or  by  other  cause  beyond  his  control. 

JuDOMSNTs  —  Relief  against  in  Equity.  —  A  judgment  at  law  may  be  en- 
joined or  other  equitable  relief  given  against  it  notwithstanding  an  in- 
effectual attumpt  to  defend  at  law,  if  an  existing  equitable  defense  was 
not  available  in  the  action  in  which  such  judgment  was  rendered. 

TtTDGMENTS.  — Equh'Y  WILL  Grant  Reltef  AGAINST  a  judgment  at  law  only 
when  it  is  shown  that  there  is  a  good  and  valid  defense  on  the  merits,  of 
which  defendant  was  ignorant  at  the  time  of  the  trial,  and  which  he 
could  not  have  discovered  by  the  exercise  of  reasonable  and  proper  dili- 
gence in  time  to  set  it  up,  or  when  an  existing  equitable  defense  is  not 
available  in  the  action  at  law.  This  rule  applies  as  well  to  sureties  as 
to  principals  or  other  parties. 

JODGMENTS  —  ACTIONS  ON  —  Plea  OF  PAYMENT. — In  an  actiou  on  a  judg. 
ment,  the  defendant  may  plead  payment  and  this  issue  will  then  i)e  sub- 
mitted to  a  jury,  and  if  it  is  found  that  the  judgment  is  in  fact  paid,  tha 
eourt  will,  on  motion,  stay  further  proceedings,  and  order  aa  entry  of 
the  satisfaction  of  the  judgment  to  be  made  on  the  record. 

JiriKJMENTs  —  Equitable  Relief  against,  when  Refused. — The  collec- 
tion of  a  judgment  will  not  be  enjoined  or  relieved  against  in  equity  on 
the  ground  that  it  was  recovered  on  a  prior  judgment  on  a  note  held  as 
collateral  security  when  the  debt  was  paid  long  before  the  recovery  o! 
the  second  judgment,  if  the  debtor  might  have  ascertained  that  fact  by 
inquiry  or  the  exercise  of  reasonable  diligence,  and  had  an  ample  rem- 
edy at  law,  by  motion  before  the  second  judgment  was  rendered,  to  havo 
WQ  entry  of  satisfaction  made  of  record. 


-''-iS  Harding  v.  Hawkins.  [IHinoia, 

William  J.  Ammen,  for  the  appellant. 
D.  Blackmail^  for  the  appellee. 

Shope,  J.  This  was  a  bill  filed  by  Charles  and  Frederick 
Hawkins  in  the  Cook  circuit  court  against  George  F.  Harding 
and  R.  M.  Whipple  to  enjoin  the  collection  of  a  judgment  re- 
covered by  Harding  in  the  superior  court  of  that  county, 
December  20,  1888,  against  the  complainants  on  a  prior  judg- 
ment in  favor  of  Harding  and  against  them,  recovered  in  the 
superior  court  of  Chicago,  in  May,  1867,  for  $3,530.31.  The 
bill  was  taken  as  confessed  as  to  Whipple.  Harding  answered 
under  oath,  the  oath  not  being  waived,  and  the  cause  was 
heard  on  the  bill,  answer,  replication,  exhibits,  and  the  testi- 
mony of  the  parties  and  witnesses  taken  in  open  court.  The 
circuit  court  dismissed  the  bill  for  want  of  equity.  Complain- 
ants appealed  from  this  decree  to  the  appellate  court,  where 
the  decree  of  the  trial  court  was  reversed. 

A  brief  statement  of  the  facts  is  necessary  to  an  under- 
standing of  the  points  determined.  On  December  19,  1866, 
Wliipple  gave  to  Harding  five  promissory  notes,  aggregating 
$32,150.47,  two  of  which  were  signed  "  R.^M.  Whipple  &  Co.," 
and  the  others  "  R.  M.  Whipple."  At  the  time  of  their  execu- 
tion, Whipple  delivered  to  Harding  divers  notes  and  obliga- 
tions as  collateral  security  for  the  payment  of  said  notes, 
among  which  was  the  note  of  Charles  and  Frederick  Hawkins, 
upon  which  judgment  was  obtained  by  Harding,  as  before 
mentioned,  in  1867.  The  note  was  for  three  thousand  five 
hundred  dollars,  payable  to  Whipple  three  months  after  date, 
and  by  Whipple  assigned  to  Harding  as  collateral  to  said  five 
principal  notes.  As  between  the  Hawkinses  and  Whipple  it 
was  accommodation  paper.  There  is,  however,  no  evidence 
charging  Harding  with  notice  thereof.  Whipple  gave  to 
Harding  a  power  of  attorney,  authorizing  him  to  sell  so  much 
of  these  collaterals  as  might  be  necessary  to  pay  the  principal 
debt,  and  Harding  agreed,  in  writing,  to  return  the  residue  to 
Whipple.  As  we  understand  the  record  it  is  not  claimed  that 
more  than  fifteen  thousand  dollars  of  the  principal  debt  had 
been  paid  at  the  time  Harding  recovered  judgment  against 
Hawkins  on  said  collateral  note.  Harding  then  had  the  riglit 
to  reduce  the  collateral  to  judgment,  and  a  defense  by  the 
makers,  so  far  as  appears,  would  have  been  wholly  unavailing. 
The  judgment  took  the  place  of  the  notes,  and  stood  as  secur- 
ity merely  for  the  payment  of  the  residue  of  the  principal 
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debt.  Oil  the  6th  of  April,  1837,  Harding  bruuglit  an  acliuu 
of  debt  in  the  superior  court  of  Cook  County,  founded  upoa 
this  judgment  rendered  against  the  Hawkinses  upon  said  note. 
Appellees  interposed  the  plea  of  rial  tiel  record  only.  Tho 
issue  was  found  in  favor  of  Harding,  and  judgment  entered 
against  appellees  for  eight  thousand  two  hundred  dollars. 

This  bill  is  filed  upon  the  theory  that  before  the  entry  of 
the  last  judgment  the  five  promissory  notes  given  to  Harding 
by  Whipple  had  been  fully  paid  and  discharged  by  Whipple. 
It  is  conceded  that  if  Harding  had  received  full  payment  from, 
Whipple  the  Hawkins  note  would  be  released  from  pledge  as 
collateral,  and  under  the  contract  between  Harding  and  Whip- 
ple should  be  returned  to  Whipple  by  Harding  unless  he  had 
acquired  a  right  to  retain  the  benefit  of  the  judgment  in  some 
other  way.  Upon  the  return  of  the  note  to  Whipple,  it  being 
accommodation  paper,  as  before  stated,  it  would  cease  to  bo 
binding  upon  the  Hawkinses.  It  is  conceded  that  the  note  \\\ 
controversy  originally  came  into  the  hands  of  Harding  as  col- 
lateral merely  to  said  principal  debt.  Harding,  in  his  orig- 
inal answer,  sets  up  that  after  the  delivery  and  maturity  of 
the  said  three  thousand  five  hundred  dollar  note,  by  virtue  of 
the  transaction  with  Whipple,  he  became  the  absolute  and 
sole  owner  of  said  note;  and  by  his  amended  answer  "that 
shortlv  after  the  said  collateral  was  deposited  with  him  by 
said  Whipple,  and  before  said  notes  upon  which  it  was  de- 
posited as  collateral  became  due,  he  bought  the  note  of  said 
complainants  described  in  said  bill, of  said  Whipple,  and  paid 
in  cash  or  its  equivalent,  to  the  said  Whipple,  the  value  thereof 
at  par,  in  full."  Both  the  original  and  amended  answers 
deny  notice,  when  purchasing  of  Whipple,  of  any  defense  to 
said  collateral  note.  These  allegations  of  the  answer  are  not 
responsive  to  the  bill,  and  to  be  of  avail  as  a  defense  to  com- 
plainants' right  of  recovery,  must  be  proved:  1  Daniell'a 
Chancery  Practice,  844,  and  note. 

On  tlie  hearing  the  five  principal  notes  mentioned  were  pro- 
duced by  Whipple  who  testified  that  Harding  had  surrendered 
the  notes  to  him  in  May,  1873.  Harding  testifies  that  accord- 
ing to  his  recollection  they  were  surrendered  in  July,  1869; 
but  under  what  circunistances,  why  they  were  surrendered, 
and  what  took  place,  the  testimony  of  Whipple  and  Harding, 
who  alone  have  knowledge  upon  tlie  subject,  is  wholly  irre- 
concilable. Their  interests  iti  the  result  are  equal.  If  Hard- 
ing recovers,  Whipple  will  be  liable  over  to  the  Hawkinses. 
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Whipple  testifies  that  the  notes  were  paid.  Harding  insists 
that  in  some  way  —  how  he  is  not  definite  or  certain  —  there 
was  a  mere  change  in  the  form  of  the  indebtedness.  The 
notes  having  originally  come  to  the  hands  of  Harding  as  col- 
lateral merely,  the  presumption  would  be  that  he  still  held 
them  in  that  capacity:  1  Greenleaf  on  Evidence,  sec.  41.  The 
principal  notes  being  produced  by  Whipple  from  his  posses- 
sion, the  presumption  was  that  they  were  paid:  Walker  v. 
Douglas,  70  111.  445;  Sutphen  v.  Cusfnnnn,  35  111.  186.  The 
burden  being  upon  Harding  to  establish  his  ownership  of  the 
Hawkins  note,  it  is  apparent  he  must  fail  if  his  evidence  and 
that  of  Whipple  are  to  be  regarded  as  of  equal  credit,  unless 
other  evidence  can  be  found  to  overcome  the  presumptions 
arising  from  the  possession  of  the  original  notes  by  Whipple, 
and  the  original  possession  of  the  note  as  collateral  by  Hard- 
ing. There  are  in  this  record  some  circumstances  tending  to 
corroborate  Harding.  If  the  original  notes  were  paid  in  1869, 
at  the  time  Harding  says  they  were  surrendered,  or  in  1873, 
when  Whipple  says  they  were  paid,  it  is  at  least  strange  that 
neither  Whipple  nor  appellees  procured  an  assignment  or  sat- 
isfaction of  the  judgment  then  standing  of  record  against  ap- 
pellees. The  note  upon  which  it  was  rendered  having  been 
accommodation  paper,  it  was  the  duty  of  Whipple  to  have 
had  satisfaction  entered. 

But  it  is  unnecessary  to  determine  the  case  on  the  merits. 
The  real  question  presented  is  whether  conceding  the  com- 
plainants' case,  they  have  a  standing  in  a  court  of  equity. 
The  general  rule  is,  that  if  the  complainants  had  a  defense  at 
law  they  cannot  be  relieved  from  the  judgment  entered  in  the 
common  law  suit  by  application  to  a  court  of  equity.  Where 
a  party  neglects  to  make  a  defense  at  law  which  is  known  to 
him  or  might  have  been  known  by  the  exercise  of  proper  dili- 
gence, the  judgment  will  not  be  enjoined,  or  the  party  relieved 
in  equity  from  the  result  of  his  own  want  of  proper  care  and 
diligence,  unless  he  was  prevented  from  discovering  and  avail- 
ing himself  of  such  defense  by  the  fraud  of  the  opposite  party 
or  byotiier  cause  beyond  his  control:  1  Black  on  Judgments, 
see.  387;  More  v.  Bagley,  Breese,  94;  12  Am.  Dec.  144;  Beauge- 
non  V.  Turcotte,  Breese,  167;  Palmer  v.  Bethard,  66  III.  529; 
Ames  V.  Snider,  5o  111.  498;  Winchester  v.  Grosvenor,  48  111.  517; 
Galena  etc.  R.  R.  Go.  v.  Ennor,  116  111.  55;  Warren  v.  Cook,  116 
111.  199;  Tone  v.  Wilson,  81  111.  529. 

It  is  here  insisted  that  complainants'  case  is  taken  out  of 
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the  rule;  1.  Because  they  were  ignorant  of  the  defense  to  the 
entry  of  the  judgment  in  favor  of  Harding;  and  2.  That  the 
plea  of  payment  could  not  be  interposed  in  the  action  of  debt 
upon  the  former  judgment,  and  therefore  the  defense  was  una- 
vailing at  law. 

A  judgment  at  law  maybe  enjoined  when  the  defense  is  an 
equitable  one,  and  not  available  in  an  action  at  law.  If  the 
matter  relied  upon  by  the  complainants  could  not  have  been 
received  as  a  defense  in  the  action  at  law,  equity  may  relieve, 
notwithstanding  an  ineffectual  attempt  to  defend  at  law: 
1  Black  on  Judgments,  388;  Vennum  v.  Davis,  35  111.  568; 
Crim  V.  Handley,  94  U.  S.  652.  A  party  will  also  be  excused 
from  failing  to  interpose  a  legal  defense  under  certain  circum- 
stances, where  he  is  ignorant  of  such  defense  at  the  time  of 
the  trial  of  the  common-law  action  in  which  the  judgment 
was  rendered.  It  is  said:  "It  may  be  regarded  as  well  set- 
tled, upon  the  authorities,  that  equity  will  grant  relief  against 
a  judgment  at  law  when  it  is  shown  that  there  is  a  good  and 
valid  defense  to  the  action  on  the  merits,  of  which  the  defend- 
ant was  ignorant  at  the  time  of  the  trial,  and  wliich  he  could 
not  have  discovered,  by  the  exercise  of  reasonable  and  proper 
diligence,  in  time  to  set  it  up  at  law.  But  it  is  an  iniportatit 
corollary  to  the  above  rule  or  indeed,  an  integral  part  of  the 
rule,  that  mere  ignorance  of  the  defense  is  not  sufficient.  It 
must  be  shown  that  the  party  is  guilty  of  no  negligence,  and 
that  he  could  not  possibly  have  ascertained  it  by  the  exercise 
of  careful  and  reasonable  diligence.  It  must  appear  that  the 
defendant's  ignorance  was  not  due  to  any  lack  of  diligence  on 
his  part,  or  that  it  was  caused  by  the  act  of  the  opposite  party." 
It  is  not  enough  to  call  into  activity  the  court  of  conscience 
that  the  complainant's  case  should  be  meritorious,  but  he  must 
have  acted  in  good  faith  and  with  proper  diligence.  It  can 
make  no  difference  that  appellants  occupied,  in  effect,  the 
position  of  sureties  originally,  for  although  if  Harding  had 
had  notice  that  their  note  was  accommodation  paper,  they 
would  still  be  required  to  make  their  defense  at  law  if  avail- 
able, and  upon  neglect  to  do  so  could  not  afterwards  be  re- 
lieved in  a  court  of  eqnit}'':  Ramsey  v.  Perley^  34  111.  504; 
Mellendy  v.  Austiriy  69  111,  15. 

It  seems  that  at  common  law,  prior  to  the  statute  of  4th 
Anne  (c.  16,  sec.  12),  payment  after  the  day  could  not  be 
pleaded  to  an  action  for  money  due  by  deed  or  other  spe- 
cialty: 2  Saund.  48a,  note  h;  2  Black  on  Judgments,  sec.  975. 
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By  the  statute  referred  to,  not  in  force  in  this  state,  it  is  pro- 
vided, among  other  things,  that  if  the  defendant  had  paid  the 
judgment,  he  might  plead  payment  in  bar  of  the  action  upon 
the  judgment.  It  would  seem  that  we  have  no  equivalent 
legislation  in  this  state.  The  remedy  at  common  law  would 
have  been  audita  querela  (Com.  Dig.,  tit.  A;  Bac.  Abr.,  tit. 
Audita  Querela;  3  Bla.  Com.  406),  or  the  defendant  had  a 
right  to  demand  a  warrant  to  some  attorney  of  the  court  au- 
thorizing him  to  enter  up  satisfaction  on  the  roll:  Bryley  v. 
Sugg,  1  Dev.  &  B.  Eq.  36G;  1  Archbold's  Practice,  325;  2 
Saunders's  Practice  Cases,  713.  In  most  of  the  states  the 
use  of  the  writ  audita  querela  has  been  superseded  by  the 
more  summary  mode  of  application  to  the  court  for  relief  by 
motion:  1  Am.  &  Eng.  Ency.  of  Law,  1008.  It  also  seems  to 
have  fallen  into  disuse  in  England,  although  perhaps  revived 
within  a  later  date:  3  Bla.  Cora.  406;  Sutton  v.  Bishop,  4 
Burr.  2286.  We  are  not  aware  that  the  writ  has  been  resorted 
to  in  this  state,  the  more  convenient  and  less  expensive  mode 
of  proceeding  by  motion  having  been  adopted  in  its  stead: 
People  v.  Barnett,  91  111.  422.  It  is  unnecessary  to  determine 
now  whether  the  writ  can  be  used  with  propriety  under 
our  practice.  Nor  do  we  intend  to  be  understood  as 
holding  that  where  the  judgment  has  been  paid  in  full  the 
plea  of  payment  may  not  be  interposed  as  a  bar  to  an  action 
on  such  judgment.  It  is  stated  by  Black  on  Judgments,  sec. 
975:  "Tiiere  can  be  no  question  that  such  a  plea  would  now 
be  good  in  all  the  courts  of  this  country":  4  Wait's  Actions 
and  Defenses,  494,  and  cases  cited  by  the  author.  We  do 
not,  however,  find  it  necessary  in  this  case  to  determine  that 
question.  It  cannot,  however,  be  questioned  that  if  the  plea 
of  payment  was  not  good  under  our  practice,  appellees  had 
their  remedy  by  the  writ  of  audita  querela,  if  it  is  not  to  be 
regarded  as  obsolete,  or  by  motion  in  the  same  court  to  have 
the  judgment  of  1867  satisfied,  at  any  time  before  it  was 
merged  in  the  later  judgment.  Both  of  these  remedies  were, 
as  we  have  seen,  provided  by  the  common  law.  In  this  state, 
where  a  judgment  is  in  fact  paid,  the  court  on  motion  may 
stay  furtlier  proceedings,  and  compel  the  entry  of  satisfaction 
of  record:  Russell  v.  Hngan,  1  Scam.  552;  Hoag  v.  Starr,  69 
111.  365;  Neal  v.  Hanley,  116  111.  423;  56  Am.  Rep.  784; 
Black  on  Judgments,  1014.  The  same  rule  has  been  adopted 
elsewhere:  Lister  v.  Mundell,  1  Bos.  &  P.  428;  Smock  v.  Dade^ 
6  Rand.  639;  16  Am.  Dec.  780;  Job  v.  Walker,  3  Md.  129; 
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Dunlap  V.  Clement8,  18  Ala.  778;  Chambers  v.  JVea?,  13  B. 
Mon.  256;  Marsh  v.  Haywood,  6  Humph.  210;  McAfillan  v. 
Baker^  20  Kan.  50;  Spafford  v.  Janesville^  15  Wis.  475;  Mc- 
Donald V.  Falvey,  18  Wis.  571. 

In  cases  arising  upon  motion  it  would  seem  that  the  same 
mode  of  trial  ought  to  prevail  as  prevailed  at  common  law 
in  proceedings  by  the  writ  of  audita  querela,  and  such  we 
find  to  be  the  practice.  An  issue  is  made  and  sent  to  the 
jury  to  be  tried,  as  any  other  issue  of  fact:  Lister  v.  Mundell, 
1  Bos.  &  P.  427;  Homer  v.  Hower,  39  Pa.  St.  126;  Cooley  v. 
Gregory,  16  Wis.  303;  Baker  v.  Ridgeway,  2  Bing.  41;  9  Moore, 
114;  1.  ick  on  Judgments,  1014.  The  parties  are  thereby 
given  their  right  of  trial  by  jury.  If,  therefore,  it  be  con- 
ceded the  plea  of  payment  could  not  be  interposed,  it  is  appa- 
rent that  appellees,  if  the  theory  of  their  bill  be  true  and  the 
judgment  was  in  fact  in  any  way  satisfied,  had  an  adequate 
remedy  at  law  at  any  time  after  satisfaction  was  made.  The 
latest  period  at  which  any  one  places  the  satisfaction  is  that 
given  by  Whipple  as  May,  1873,  so  that  from  1873  until  the 
entry  of  the  judgment,  in  1888,  the  right  to  require  satisfac- 
tion of  the  former  judgment  at  law  clearly  existed.  It  is  not 
shown  or  pretended  that  appellees  were  prevented  from  seek- 
ing redress  or  relief  from  the  judgment  by  any  act  of  appel- 
lant or  by  any  one  acting  for  or  on  his  behalf.  They  having 
been  served  with  process  in  the  original  action  must  have 
known  of  the  rendition  of  the  judgment,  which  remained  nn- 
eatisficd  of  record.  After  the  bringing  of  the  last  action  by 
Harding  they  might  still  have  proceeded  to  obtain  satisfac- 
tion of  the  judgment  upon  which  that  action  was  predicated. 
Both  actions  were  brought  in  the  same  court,  and  the  court, 
in  the  exercise  of  its  sound  discretion,  would  undoubtedly 
have  postponed  the  action  of  debt  until  the  determination  of 
the  motion  for  the  entry  of  satisfaction,  upon  proper  applica- 
tion being  made  therefor. 

It  is  insisted  that  appellees  were  ignorant  of  the  fact 
that  payment  of  the  principal  notes  had  been  made  at  the 
time  of  the  rendition  of  the  second  judgment.  This  may  be 
conceded  without  at  all  affecting  the  result.  No  sufficient 
reason  is  shown  why  they  did  not  ascertain  the  fact,  if  fact  it 
was.  It  is  apparent  from  the  whole  record  that  Whipple, 
whom  they  now  produce  to  testify  to  such  payment,  not  only 
had  knowledge  thereof  during  all  the  years  mentioned,  but 

that  the  exercise  of  the  slightest  diligence  on  the  part  of  ap- 
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pellees  would  have  apprised  them  of  the  same  fact.  There  is 
no  proof  of  anything  tending  to  raise  a  presumption  that 
Whipple  was  in  any  way  hostile  to  them  or  would  have  de- 
clined giving  the  information  upon  simple  inquiry.  It  is  true 
that  when  Whipple  testified  on  the  hearing  of  this  cause, 
practically  twenty  years  after  the  transactions  in  controversy, 
he  was  unable  to  give  the  detail  of  what  was  done,  or  the  pre- 
cise terms  of  the  satisfaction,  without  reference  to  papers  and 
documents  in  his  control,  which  apparently  were  for  a  time 
mislaid;  but  the  fact  that  the  principal  debt  had  been  paid, 
and  thereby  the  judgment  upon  the  collateral  note  discharged, 
was  susceptible  of  proof,  in  any  event,  as  early  as  1873,  and 
continuously  thereafter. 

We  are  of  opinion  that  appellees,  upon  the  theory  of  their 
bill,  and  conceding  it  to  be  true,  had  a  complete  defense  at 
law,  and  that  they  have  not  shown  such  a  elate  of  facts  as 
will,  under  the  rules  governing  this  and  other  courts  in  like 
cases,  excuse  them  from  not  interposing  the  same  in  the  com- 
mon-law courts.  There  is  a  failure  to  show  that  diligence 
and  good  faith  necessary  to  authorize  the  interposition  of  a 
court  of  equity  in  their  behalf.  The  judgment  of  the  appel- 
late court  is  therefore  reversed,  and  the  decree  of  the  circuit 
court  dismissing  the  bill  is  affirmed. 

Judgment  reversed.  

Judgments  —  Relief  against  iw  EQurrr:  See  Sultimn  r.  Shell,  30  8.  0. 
678;  31  Am.  St.  Rep.  894,  and  note;  Douglass  r.  Todd,  96  CaL  655;  31  Am. 
St.  Rep.  247,  and  note;  Carney  v.  Marseilles,  138  IlL  401;  29  Am.  St  Rep^ 
328;  Crocker  v.  Allen,  34  S.  a  452;  27  Am.  St.  Rep.  831,  and  note. 

Judgments  —  Actions  on — Payment  as  Defenss. — Payment  may  be 
pleaded  in  bar  of  a  jndgment  in  New  Jersey:  Oulick  v.  Loder,  13  N.  J.  L.  68; 
23  Am.  Deo.  711.    8m  also  Smock  r.  Dade,  5  Band.  639;  16  Am.  Dao.  780l 
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"Walton  v,  Oliver. 

[49  Kansas,  107.] 

OORFORATIOBS  —  ORGANIZATION  0». — A  Corporation  mnsfc  have  a  foil  and 
eomplete  organization  and  existence  as  an  entity  and  in  accordance  with 
the  law  to  which  it  owes  its  origin  before  it  can  assume  its  franchise  or 
enter  into  any  kind  of  contract  or  transact  any  business,  and  whatever 
be  the  mode  prescribed  by  the  act  of  incorporation,  a  substantial  oom« 
pliance  with  all  the  provisions  of  the  law  under  which  it  is  created  is 
required  before  the  corporation  can  be  said  to  have  such  an  existence  aa 
will  entitle  it  to  do  business. 

OOKPORATIONS — IMPERFECT    OrQANIZATION  —  PERSONAL    LlABILITT  0»  Dl. 

BECTOKS.  —  When  a  corporate  charter  is  duly  filed  in  the  office  of  the 
■ecretary  of  state  naming  certain  persons  as  directors  of  the  corporation, 
but  DO  other  or  further  steps  are  ever  taken  to  complete  the  prelimin* 
ary  organization,  or  to  comply  with  the  law  for  the  government  of  cor« 
porations,  such  corporation  has  no  such  existence  as  will  authorize  it* 
officers  to  contract,  transact  any  business,  or  incur  any  liability  in  its 
name,  and  when  the  directors  named  in  the  charter  contract  and  incur 
liability  in  the  name  of  such  corporation,  they  render  themselves  per> 
Bonally  liable. 

Eaion^  Pollock^  and  Love,  for  the  plaintiffs  in  error. 

Hackney^  Shartel,  and  Brown,  and  H.  D.  Cumminga,  for  the 
defendants  in  error. 

Green,  C.  This  action  was  commenced  in  the  district 
oonrt  of  Cowley  County  by  the  defendants  in  error  to  recover 
the  sum  of  $295  debt  and  $45.40  costs  from  the  plaintiffs  in 
error,  who  were  alleged  to  be  the  directors  of  the  Arkansas 
City  Athletic  Association.  The  petition  charged  that  after 
making  and  filing  a  charter  in  the  office  of  the  secretary  of 
state,  the  defendants  never  perfected  the  organization  of  the 
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corporation  by  opening  books  for  the  purpose  of  receiving 
subscriptions;  that  they  did  not  levy  and  collect  any  money 
from  themselves,  nor  adopt  any  by-laws  or  other  rules  for  the 
government  of  the  corporation;  that  no  meeting  had  ever  been 
called  for  the  election  of  directors  or  other  olficers;  that  the 
defendants  had  failed  to  comply  with  any  of  the  requirements 
of  the  law  for  the  government  of  corporations  after  the  articles 
of  incorporation  had  been  filed;  that  on  the  eigiiteeuth  day  of 
January,  1889,  the  plaintiffs  recovered  a  judgment  against 
such  corporation  for  the  sum  of  $295  and  $45.40  costs;  that 
an  execution  was  issued  upon  such  judgment  and  returned 
"no  property  found."  It  was  further  alleged,  "That  after  the 
filing  of  the  said  act  of  incorporation  the  defendants  assumed 
to  act  as  such  corporation,  and  for  that  purpose  leased  real 
estate,  and  purchased  of  the  plaintiffs  material  and  lumber, 
with  which  they  erected  a  grand  stand  or  amphitheater  upoa 
said  leased  ground  to  the  amount  and  value  of  several  hun- 
dred dollars,  and  paid  to  the  plaintiffs  thereon  all  but  the 
amount  represented  by  the  aforesaid  judgment,  and  in  all 
their  deahngs  with  the  plaintiffs,  dealt  in  the  name  of  said 
judgment  defendant  hereinbefore  referred  to;  and  the  plain- 
tiffs aver  that,  knowing  of  the  filing  of  the  aforesaid  articles 
of  incorporation,  and  believing  that  said  defendants  were  act- 
ing in  good  faith,  and  that  they  were  complying  with  the 
provisions  of  the  laws  of  Kansas  in  such  cases  made  and  pro- 
vided in  all  things,  and  having  no  cause  to  think  otherwise, 
on  the  faith  and  credit  of  these  men  they  sold  said  lumber 
and  building  material  to  them,  and  charged  it  to  said  corpo- 
ration, of  which  they  were  the  proprietors  and  incorporators, 
by  their  direction  and  instruction;  that  but  for  all  of  which 
the  plaintiffs  would  not  have  furnished  them  with  said  mate- 
rials and  credit;  that  after  said  execution  had  been  issued 
and  returned  unsatisfied,  the  plaintiffs  applied  to  these  defend- 
ants for  the  names  of  the  officers  and  stockholders  of  said  cor- 
poration, and  these  defendants  declined  to  furnish  either  the 
names  or  the  places  of  residence,  and  insolently  informed  the 
plaintiffs  that  there  were  no  officers,  no  books,  no  directors, 
no  stockholders,  and  no  subscriptions,  and  that  if  the  plain- 
tiffs thought  they  had  any  remedy  looking  to  the  collection  of 
said  judgment,  interest,  and  costs  they  were  mistaken,  etc.,  and 
now  refuse  to  give  the  plaintiffs  any  information  of  any  kind 
relative  thereto  whatsoever;  that  plaintiffs  only  learned  the 
foregoing  facts  after  the  rendition  of  the  aforesaid  judgment" 
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The  defendants  filed  a  demurrer  to  this  petition,  which  was 
overruled  by  the  court,  and  judgnaent  was  rendered  for  the 
afuount  prayed  for  in  the  petition.  The  defendants  elected 
to  stand  upon  the  demurrer  and  bring  the  case  here  for  re- 
view. 

It  is  first  urged  by  the  plaintiffs  in  error  that  the  petition 
did  not  state  a  cause  of  action;  that  the  petition  did  not  show 
that  the  goods  furnished,  for  which  the  original  judgment 
was  rendered,  were  furnished  at  the  request  of  the  phiintiffa 
in  error  before  the  Arkansas  City  Athletic  Association  became 
a  body  corporate;  but  that  the  petition  showed  upon  its  face 
that  the  goods  were  sold  upon  the  credit  of  the  corporation, 
and  that  part  of  the  purchase  price  of  the  goods  was  paid  by 
the  corporation.  It  is  further  insisted  that  the  Arkansas  City 
Athletic  Association  was  legally  incorporated,  and  that  the 
organization  became  complete  upon  the  filing  of  the  charter 
with  the  secretary  of  state.  This  contention  is  not  sound. 
The  statute  only  provides  that  the  existence  of  the  corpora- 
tion shall  date  from  the  time  of  filing  the  charter,  and  the 
certificate  of  the  secretary  of  state  shall  be  evidence  of  the 
time  of  such  filing:  Gen.  Stats,  of  1880,  par.  1166.  The  stat- 
ute is  silent  as  to  the  organization.  The  rule  is  well  estab- 
lished that  a  corporation  must  have  a  full  and  complete  or- 
ganization and  existence  as  an  entity,  and  in  accordance  with 
the  law  to  which  it  owes  its  origin,  before  it  can  assume  its 
franchise  or  enter  into  any  kind  of  contract  or  transact  any 
business;  and  whatever  be  the  mode  prescribed  by  the  act  of 
incorporation,  a  substantial  compliance  with  all  the  provisions 
of  the  law  under  which  it  is  created  is  required  before  the 
corporation  can  be  said  to  have  such  an  existence  as  will  en- 
title it  to  do  business:  4  Am.  &  Eiig.  Ency.  of  Law,  197,  and 
authorities  there  cited.  Now  it  is  conceded  in  this  case  that 
nothing  was  done  to  perfect  the  organization  after  the  charter 
was  filed.  A  corporation  cannot  act  without  officers  and 
agents,  and  it  is  powerless  to  do  anything  until  its  incorpora- 
tors or  proujoters  give  it  the  means  whereby  it  can  act.  The 
words  "organize"  or  "organization"  have  a  well-understood 
meaning;  and  as  we  construe  them  they  mean  the  election  of 
officers,  providing  for  the  subscription  and  payment  of  the 
capital  stock,  the  adoption  of  by-laws,  and  such  other  steps 
as  are  necessary  to  endow  the  legal  entity  with  tlie  capacity 
to  transact  the  legitimate  business  for  which  it  was  created. 
In  this  sense  the  corporation  was  not  fully  organized.     While 
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it  had  an  existence,  the  organization  was  never  completed  so 
that  the  corporation  could  do  business. 

In  the  case  of  Hurt  v.  Salisbury,  55  Mo.  310,  which  was  aa 
action  brought  upon  a  note  purporting  to  have  been  executed 
by  the  directors  of  an  agricultural  association,  the  suit  was 
brought  against  the  directors  upon  the  ground  that  the  asso- 
ciation was  not  incorporated  at  the  time  the  note  was  given, 
and  that  the  directors  were  therefore  individually  liable.  It 
appeared  that  the  association  was  not  fully  incorporated  when 
the  note  was  executed.  The  law  required  the  charter  to  be 
filed  with  the  recorder  of  the  county  wlicre  the  corporation 
was  located,  and  also  in  the  office  of  the  secretary  of  state. 
The  charter  was  only  filed  with  the  recorder.  The  court  held 
that  the  officers  of  the  corporation  had  no  power  to  issue  the 
note,  and  that  a  note  issued  and  signed  by  them  would  bind 
them  personally,  and  not  the  corporation.  The  court  said,  in 
speaking  of  the  attempted  organization  of  that  corporation:  — 

"  It  had  organized  under  section  2,  chapter  69,  General 
Statutes  of  1865,  page  367,  by  signing  and  acknowledging  and 
recording  in  the  recorde^r's  office  of  the  proper  couiiLy  the  arti- 
cles of  association.  This  step  being  taken,  it  was  an  organ- 
ized corporation,  not  for  the  transaction  of  business,  but  for 
the  purpose  of  taking  the  next  and  last  step  to  complete  its 
authority  to  transact  business  and  give  date  to  its  legal  exist- 
ence. Until  the  officers  took  this  final  and  necessary  step  by 
depositing  and  filing  in  the  office  of  the  secretary  of  state  a 
copy  of  the  articles  of  association,  as  they  stood  recorded  in 
the  county,  this  corporation  had  no  power  to  issue  the  note 
sued  on.  As  it  had  no  power  to  issue  this  note,  the  defend- 
ants are  undoubtedly  liable." 

"If  a  corporation  be  illegally  formed,  its  members  or  stock- 
holders are  liable  as  partners  for  its  acts  or  contracts;  and  di» 
rectors,  officers,  and  agents  acting  and  contracting  in  its  name 
render  themselves  personally  liable":  Beach  on  Private  Cor- 
porations, sec.  16;  Marshall  v.  Harris,  55  Iowa,  182;  Kaiser 
V.  Lawrence  Sav.  Bank,  56  Iowa,  104;  41  Am.  Rep.  85;  Cole 
man  v.  Coleman,  78  Ind.  344. 

While,  in  this  case,  the  charter  was  filed  with  the  secretary 
of  state,  the  corporation  had  no  officers  outside  of  the  directors 
named  for  the  first  year.  No  portion  of  the  capital  stock  had 
been  subscribed  and  no  books  opened,  as  required  by  para- 
graph 1173  of  the  General  Statutes  of  1889.  In  fact,  nothing 
had  been  done  to  complete  the  preliminary  business  of  organiz- 
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ing  the  corporation.  We  do  not  understand  that  a  corporation 
can  proceed  to  the  transaction  of  business  without  any  portion 
of  its  capital  stock  being  subscribed  or  paid.  It  may  have 
been  the  English  rule,  but  in  the  United  States  it  is  otherwise: 
Boone  on  Corporations,  sec.  113.  Tiie  corporation  has  no 
means  or  capacity  to  act  until  some  portion  of  the  capital 
stock  named  in  the  charter  has  been  subscribed  and  paid. 
Some  states  have,  by  a  legislative  rule,  made  directors  of  cer- 
tain corporations  jointly  and  severally  liable  for  all  debts  of 
the  corporation,  until  the  whole  amount  of  the  capital  stock 
has  been  paid  in:  Rev.  Stats.  Wis.,  1878,  sec.  1901. 

It  is  unnecessary  for  us  to  consider  the  other  assignments 
of  error,  as  the  view  that  we  take  of  the  liability  of  the  plain- 
tiffs in  error  is  not  that  of  stockholders,  and  hence  the  rule 
laid  down  in  the  case  of  Abbey  v.  W.  B.  Grimes  Dry  Goods  Co.f 
44  Kan.  415,  has  no  application  in  this  case. 

The  question  as  to  whetlier  or  not  two  of  the  defendants  be- 
low were  served  with  summons  is  not  properly  raised  by  the 
jecord.  The  summons  is  not  in  the  record,  and  we  cannot 
say  whether  these  two  defendants  were  served  or  not.  Wo 
advise  an  affirmance  of  the  judgment. 

By  the  Court:   It  is  so  ordered. 

Corporations  —  Oroanization  of. — The  existence  of  ■  corporation 
formed  under  the  provisions  of  a  general  statute  must  be  proved  by  showing 
at  least  a  substantial  compliance  vfitia  the  requirements  of  the  statute: 
Mokeluwne  Hill  Min.  Co.  v.  Wood'mry,  14  Cal.  424;  73  Am  Dec.  658,  and  note; 
International  Fair  etc  A  ss'n  v.  }Valker,  88  Mich.  62. 

Corporations  Dk  Facto.  —  A  corporation  de  facto  is  a  corporation  or- 
ganized and  operated  under  color  of  law,  but  not  legally  constituted:  Ameri* 
can  Salt  Co.  v.  Heidenheimer,  80  Tex.  344;  26  Am.  St.  Rep.  743;  Allen  v. 
Long,  80  Tex.  261;  26  Am.  St.  Rep,  735,  and  note. 

Corporations — Imperfect  Organization — JjIabilitt  oy  Members. — 
An  association  having  made  an  unsuccessful  attempt  to  incorporate  does 
business  as  a  partnership:  Note  to  Phippa  v.  Jones,  59  Am.  Dec.  712;  and 
the  individual  property  of  the  stockliolders  in  such  a  company  will  be  liable 
for  the  corporate  debts:  Heuer  v.  Carmichael,  82  Iowa,  288;  but  the  stock- 
holders of  a  de  facto  corporation  are  not  liable  to  its  creditors  aa  partners: 
American  Salt  Co.  v.  HeidenJieimer,  80  Tex.  344;  26  Aixu  St.  Rep.  743,  and 
note.  This  question  and  many  others  arising  out  of  the  defective  organiza- 
tion of  incorporations  are  discussed  in  the  note  to  People  v.  Montecito  W.  Co.f 
ante,  p.  176-186. 
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Phenix  Insurance  Company  v.  Munqbb. 

[49  Kansas,  178.] 

IiTSURANOB  —  Waiver  of  Proof  of  Loss  —  Evidenck  of  Usaob. — A  fir* 
insurance  company  cannot  be  bound  by  the  usage  and  custom  of  other 
insurance  companies  doing  business  in  the  vicinity  in  regard  to  dispen- 
sing  with  proofs  of  loss,  when  the  tirst^named  company  has  expressly 
contracted  for  the  performance  of  a  certain  condition  precedent  as  to 
proof  of  loss  before  the  insured  is  entitled  to  recover.  In  an  action  on 
the  policy,  evidence  as  to  the  u^ago  and  custom  of  the  company  sned 
in  regard  to  waiver  of  proof  of  loss,  is  admissible,  but  evidence  of  tha 
practice  and  usage  of  other  companies  doing  busiuess  in  the  same  local- 
ity, is  inadmissible. 

Inscranck — Power  of  Gemerai.  Agent  to  Waive  Proof  of  Loss  bt 
Parol.  —  An  agent  of  an  insurance  company  who  is  given  full  power  to 
receive  proposals  of  insurance  against  loss  and  damage  by  fire,  to  fix 
rates  of  premium,  receive  moneys,  and  countersign,  issue,  and  renew 
policies  within  a  certain  district  within  a  state,  is  a  general  agent  and 
may,  after  loss,  hind  the  company  bj'  a  parol  waiver  of  conditions  rela- 
ting to  proofs  of  loss,  although  the  policy  provides  that  a  waiver  shall  b» 
void  unless  in  writing,  signed  by  the  agent,  and  indorsed  thereon. 

T.  M.  Noble  and  W.  C.  Wehh^  for  the  plaintiff  in  error. 

Homer  Kennett,  Jay  F,  Close,  and  N.  T.  Van  Natta^  for  the 
defendant  in  error. 

Green,  C.  This  was  an  action  brought  by  Frank  N.  Hun- 
ger against  the  Phenix  Insurance  Company  of  Brooklyn,  on 
a  policy  of  insurance  for  one  thousand  dollars,  issued  by  the 
latter  on  a  barn  and  carriage  house  belonging  to  the  former. 
The  insured  property  was  destroyed  by  fire  on  the  twenty- 
fourth  day  of  November,  1887.  The  plaintiff's  petition  con- 
tained the  following  allegations  as  to  the  performance  of  all 
conditions  precedent  and  notice  to  the  company  of  the  loss: 
"That  after  said  loss  plaintiff  performed  each  and  all  of  the 
matters  and  things  required  of  him  to  be  done  by  the  terras  of 
Baid  policy  of  insurance,  and  has  and  did  perform  all  the  con- 
ditions precedent  on  his  part,  except  that  he  did  not  within 
thirty  days  after  the  loss  make  and  forward  to  said  company 
a  verified  statement  of  said  loss  as  provided  for  in  said  policy; 
hut  plaintiff  says  that  within  ten  days  after  the  said  fire, 
and  after  said  company  had  been  duly  notified  of  said  loss, 
plaintiff  applied  to  W.  H.  Bell,  the  agent  for  the  company  at 
Belleville,  Kansas,  and  who  made  said  contract  of  insurance 
with  said  plaintiff,  and  who  was  their  authorized  agent  to  issue 
policies  of  insurance  for  said  company  and  consummate  the 
contract,  who  informed  the  plaintiff  that  it  was  of  no  use  to 
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make  a  verified  statement  of  the  loss  by  said  fire;  that  said 
company  did  not  insist  on  those  provisions  in  their  policy, 
and  that  the  company  would  pay  said  loss  in  a  few  days;  that 
plaintiff,  relying  on  what  said  Bell  told  him,  did  not  make  out 
a  verified  statement  of  said  loss  within  thirty  days  after  said 
loss,  but  thereafter,  and  in  the  month  of  March,  1888,  he  learned 
that  the  said  company  claimed  that  proof  of  loss,  duly  verified, 
with  tlie  certificate  of  a  magistrate  and  of  a  builder,  should 
have  been  sent,  notwithstanding  the  waiver  of  the  same  by 
eaid  W.  II.  Bell;  and  said  Hunger  then,  and  on  or  about  the 
16th  of  March,  1888,  made  out  and  forwarded  by  mail  to  said 
company's  western  department  office  at  Chicago  a  duly  veri- 
fied proof  of  loss,  with  certificate  of  a  magistrate  and  of  a 
builder  thereto  attached,  as  required  by  said  policy,  and  the 
same  was  received  by  said  company;  that  if  the  said  Bell 
did  not  have  the  authority  to  waive  the  requirements  of  said 
policy  relative  to  proof  of  loss,  plaintiff  did  not  know  it,  but 
on  the  contrary  supposed  he  had  such  authority." 

The  insurance  company  answered,  and  set  up  six  defenses. 
The  first  and  second  defenses  alleged  that  Munger  misrepre- 
sented the  facts  as  to  the  ownership  of  the  land  upon  which 
the  insured  property  stood.  The  third  defense  was,  that  Mun- 
ger had  failed  to  comply  with  the  conditions  of  the  policy, 
which  required  him  within  thirty  days  after  the  loss  to  make 
proof  and  submit  it  to  the  defendant  company,  and  that  by 
reason  of  such  failure  the  policy  became  void.  Tlie  fourth 
defense  averred  that  "  W.  H.  Bell  was  not  their  authorized 
agent  to  adjust  or  settle  losses,  and  that  he  never  had  any  au- 
thority delegated  to  him  by  said  company  defendant  to  adjust 
or  settle  the  loss  claimed  by  plaintiff,  or  to  waive  the  terms 
or  conditions  of  said  contract,  as  provided  by  condition  6  in 
said  policy,"  which  reads  as  follows:  — 

"6 It  is  understood  and  agreed  that  agents  of  thia 

company  have  no  authority,  in  any  manner,  or  by  any  act  or 
omission  whatsoever,  eitiier  before  or  after  making  this  con- 
tract, to  waive,  alter,  modify,  strike  from  this  policy,  or  other- 
wise to  change  any  of  its  conditions  or  restrictions,  except  by 
distinct  specific  agreement  clearly  expressed  and  indorsed 
hereupon,  and  signed  by  the  agent  making  it.  Nor  shall  si- 
lence upon  receipt  of  notice  of  breach  of  any  condition  or 
restriction  herein,  or  failure  to  declare  this  policy  forfeited 
thereby,  or  the  issuance  of  any  renewal  or  new  policy,  or  the 
ftccej)tance  of  any  premium  or  other  money,  or  any  other  act 
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or  omission  whatever,  by  any  agent  of  this  company,  whether 
with  or  without  the  knowledge  of  such  breach,  or  whether  be- 
fore or  after  the  making  of  this  contract,  work  any  waiver  of 
any  such  conditions  or  restrictions,  or  effect  any  estoppel 
against  this  company,  or  deprive  it  of  any  forfeiture  or  defense, 
eitiier  in  law  or  in  equity,  to  any  action  upon  this  policy." 

The  plaintiff's  amended  reply  alleged  that  he  requested  W. 
H.  Bell  to  write  to  the  defendant  and  ask  it  to  give  his  loss 
attention  and  adjust  the  same,  and  that  the  general  agent  of 
the  defendant  wrote  Bell,  within  thirty  days  after  the  loss, 
that  the  plaintiff's  loss  would  have  attention  and  be  adjusted, 
which  letter  was  siiown  to  the  plaintiff,  and  he  relied  on  the 
promise  of  th«  general  agent,  as  well  as  its  local  agent,  so 
made  to  him,  as  he  had  alleged  in  his  petition,  notvvithstand* 
ing  the  verified  proof  of  loss  was  not  sent  to  the  company 
within  thirty  days  after  the  lire.  The  case  was  tried  by  the 
court,  and  resulted  in  a  judgment  for  the  plaintiff  for  the 
amount  of  the  policy  and  interest.  The  insurance  company 
brings  the  case  here. 

The  controlling  question  in  this  case  is,  whether  or  not  the 
insurance  con:ipany  waived  any  of  the  written  conditions  of 
the  policy  requiring  the  assured  to  give  notice  of  loss,  and 
render  an  account  of  the  same  to  the  company  within  thirty 
days  after  the  fire.  To  establish  a  waiver,  the  plaintiff  testi- 
fied over  the  objection  of  the  defendant  that, — 

"Mr.  Bell  told  me  it  was  not  necessary;  that  he  never  had 
made  proofs  of  any  losses  that  he  had  had  in  town,  and  that 
none  of  the  companies  doing  business  here  ever  made  proofs 
that  he  knew  of.  He  told  me  that  he  had  notified  the  com- 
pany of  the  loss,  and  that  there  would  undoubtedly  be  an 
agent  here  in  a  very  ftw  days  to  attend  to  it.  He  also  cited 
me  to  a  building  on  the  corner  that  he  had  a  risk  on;  that 
they  made  no  proof,  and  that  tlie  adjuster  had  been  here  and 
adjusted  the  loss.  Told  me  it  would  be  better  to  let  it  stand 
until  the  adjuster  came,  and  then  if  he  required  proof  I  could 
make  it,  or  he  could  ask  me  any  questions  he  saw  fit  about  tha 
fire." 

To  further  establish  the  fact  of  a  waiver,  the  plaintiff  placed 
W.  H.  Bell,  the  agent  of  the  company,  upon  the  witness  stand, 
who  testified  that  his  business  was  "real  estate,  farm  loans, 
and  insurance."  He  designated  four  insurance  companies 
for  which  he  was  atfcnt:  The  Insurance  Company  of  Nortii 
America,  the  Farmer^',  the  Connecticut,  and  the   Piienix  of 
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Brooklyn;  that  he  had  never  before  had  a  loss  under  a  policy 

issued  by  the  hitter  company. 

The  next  witness  called  by  the  plaintiff  was  George  S.  Sim- 
onds,  who  had  been  local  or  recording  agent  for  different  in- 
surance companies  for  about  ten  years.  The  witness  was  then 
asked  if  he  was  familiar  with  the  practice  and  rules  of  insur- 
ance business  in  reference  to  losses,  and  the  conduct  of  the 
business  after  a  loss  had  occurred,  in  the  vicinity  of  Belleville. 
Objection  was  made  to  this  question,  and  the  court  asked 
counsel  what  he  wanted  to  show  by  this  question.  The  fol- 
lowing appears  in  the  record:  — 

"Mr.  Kennett  [Munger's  counsel]:  we  wish  to  show  by 
this  witness  that  the  custom  of  insurance  companies  in  this 
vicinity  is  to  never  require  proofs  of  loss  until  an  examination 
has  been  made  by  an  adjuster,  and  that  provision  of  the  policy 
is  never  insisted  upon.  Objected  to  by  defendant  as  being 
incompetent,  irrelevant,  and  immaterial,  which  objection  was 
by  the  court  overruled,  to  which  ruling  the  defendant  excepted. 

"  A.  I  do,  so  far  as  I  have  been  connected  with  them  —  my 
companies  —  companies  which  I  represent. 

•'  Q.  You  may  state  what  the  custom  of  insurance  compan- 
ies is,  in  this  neighborhood,  in  reference  to  requiring  proofs  of 
loss,  and  whether  such  proofs  are  or  are  not  required  before 
examination  is  made  by  the  adjuster.  Objected  to  by  defend- 
ant as  being  incompetent,  irrelevant,  and  immaterial,  which 
objection  was  by  the  court  overruled,  to  which  ruling  the  de- 
fendant excepted. 

"  A,  I  have  never  known  of  a  case  wherein  it  has  been  re- 
quired until  this  case;  never  has  one  come  to  my  knowledge. 

"Q.  Have  you  been  familiar  with  the  facts  and  circum- 
stances and  the  adjustment  of  insurance  losses  that  have  oc- 
curred in  this  vicinity  since  your  residence  here?  A.  I  have, 
in  several  instances. 

"  Mr.  England:  We  object  to  the  question  because  it  is  in- 
competent, irrelevant,  and  immaterial,  and  move  to  strikeout 
the  answer  for  the  same  reasons;  which  objection  and  motion 
were  by  the  court  overruled,  to  which  ruling  defendant  ex- 
cepted." 

Other  evidence  of  like  import  was  admitted,  over  the  de- 
fendant's objections. 

We  are  clearly  of  the  opinion  that  this  evidence  was  incom- 
petent, and  prejudicial  to  the  rights  of  the  defendant.  The 
plaintiff  was  attempting  to  establish  a  waiver  of  certain  con- 
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■ditions  imposed  by  an  express  contract  entered  into  by  him 
and  the  defendant.  The  evidence  could  not  by  any  fair  in- 
terpretation be  made  to  extend  beyond  the  custom  of  the 
party  making  the  contract.  In  other  words,  the  defendant 
-could  not  be  bound  by  the  usage  and  custom  of  other  com- 
panies doing  business  in  the  vicinity,  where  it  had  expressly 
contracted  for  the  performance  of  a  certain  condition  precedent 
before  the  plaintiff  would  be  entitled  to  recover.  We  think 
evidence  would  be  admissible  as  to  the  usage  and  custom  of 
the  defendant  in  the  vicinity,  in  regard  to  the  waiver  of  the 
proof  of  loss,  but  we  know  of  no  rule  by  which  it  could  be 
bound  by  the  practice  and  usage  of  other  insurance  companies 
in  the  same  locality. 

In  the  case  of  Insurance  Co.  v.  Norton^  96  U.  S.  234,  Mr. 
Justice  Bradley,  in  speaking  for  a  majority  of  the  court,  said: 
*'A8  denoting  the  power  given  by  an  insurance  company  to  a 
local  agent,  evidence  is  admissible  as  to  its  practice  in  allow- 
ing him  to  extend  the  time  for  the  payment  of  premium  notes; 
and  the  jury,  upon  such  evidence,  may  find  whether  he  was 
authorized  to  make  such  an  extension,  and  if  so,  whether  it 
was  in  fact  made  in  the  case  on  trial."  Where  there  is  an 
express  contract,  we  do  not  think  it  can  be  varied  by  the  cus- 
tom of  other  parties. 

In  Graham  v.  Trimmer,  6  Kan.  237,  it  was  said:  "It  is, 
however,  to  be  remarked  that  evidence  of  the  nature  referred 
to  will  not  have  the  effect  of  changing  or  affecting  an  express 
corjtract  of  the  parties  in  regard  to  the  subject-matter  to  which 
it  is  directed." 

In  Stout  v.  McLachliyi,  38  Kan.  120,  the  rule  is  stated:  "  The 
proof  of  usage  can  only  be  received  to  show  the  intention  or 
understanding  of  the  parties  in  the  absence  of  specific  agree- 
ment or  to  explain  the  terms  of  a  written  contract." 

In  the  case  of  Barnard  v.  Kellogg,  10  Wall.  390,  Mr.  Justice 
Davis  said:  "The  proper  office  of  a  custom  or  usage  in  trade 
is  to  ascertain  and  explain  the  meaning  and  intention  of  the 
parties  to  a  contract,  whether  written  or  in  parol,  which  could 
not  be  done  without  the  aid  of  this  extrinsic  evidence.  It  does 
not  go  beyond  this,  and  is  used  as  a  mode  of  interpretation, 
on  the  theory  that  the  parties  knew  of  its  existence,  and  con- 
tracted with  reference  to  it.  It  is  often  employed  to  explain 
words  or  phrases  in  a  contract  of  doubtful  signification,  or 
which  maybe  understood  in  different  senses,  according  to  the 
(pubject-matter  to  which  they  are  applied." 
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But  if  it  be  inconsistent  with  the  contract,  or  expressly  or 
by  necessary  implication  contradicts  it,  it  cannot  be  received 
in  evidence  to  affect  it.  "  Usage,"  says  Lord  Lynd hurst,  '*  may 
be  admissible  to  explain  what  is  doubtful;  it  is  never  admi»» 
Bible  to  contradict  what  is  plain." 

In  the  case  of  Simmons  v.  LaWy  3  Keyes,  219,  the  court  said: 
"A  clear,  certain,  and  distinct  contract  is  not  subject  to  mod- 
ification by  proof  of  usage.  Such  a  contract  disposes  of  all 
customs  by  its  own  terms,  and  by  its  terms  alone  is  the  con- 
duct of  tlie  parties  to  be  regulated,  and  thus  their  liability  to 
be  determined." 

The  supreme  court  of  Illinois  held,  in  the  case  of  Dixon  v, 
Danham,  14  111.  324,  that  no  usage  or  custom  could  be  ad- 
mitted in  evidence  to  vary  or  control  the  express  terms  of  a 
contract,  but  that  evidence  might  be  admitted  to  determine 
that  which  by  the  terms  of  the  contract  was  left  undeter- 
mined. 

In  the  case  of  Schooner  Reeside,  2  Sum.  567,  Mr.  Justice 
Story  stated  the  correct  rule  when  he  said:  "The  true  and 
appropriate  office  of  a  usage  or  custom  is  to  interpret  the 
otherwise  undeterminate  intention  of  the  parties,  and  to  as- 
certain the  nature  and  extent  of  their  contracts,  arising  not 
from  the  express  stipulations,  but  from  mere  implications 
and  presumptions  and  acts  of  a  doubtful  or  equivocal  charac- 
ter. As  sustaining  this  doctrine,  see  Clark's  Brown  on  Usage 
and  Customs,  83,  and  authorities  tliere  cited;  Lawson  on 
Usages  and  Customs,  435;  Partridge  v.  Insurance  Co.,  15  Wall. 
575. 

In  this  case  there  was  a  written  contract,  expressing  what 
was  to  Ije  done  by  the  parties;  and  we  do  not  think  this  agree- 
ment could  be  modified  by  the  custom  of  other  insurance 
companies  or  their  agents,  in  regard  to  dis{)ensiiig  with  jiroofs 
of  loss.  If  it  had  been  the  custom  and  usage  of  the  plaintiff 
in  error  not  to  require  these  proofs  of  loss,  the  evidence  might 
be  competent,  for  the  purpose  of  indicating  the  power  given 
by  the  company  to  its  agents  to  waive  sucli  requirements,  as 
Stated  in  the  case  of  Insurance  Co.  v.  Norton,  96  U.  S.  234;  but 
beyond  that  we  do  not  think  tlie  rule  should  be  extended. 

As  tliis  case  must  go  back  to  the  district  court  for  another 
trial,  and  the  question  of  the  authority  of  the  agent  of  the 
plaintiff  in  error  is  one  of  the  controlling  questions  in  the 
case,  it  becomes  necessary  for  us  to  determine  the  nature  and 
extent  of  his  autliority.     In  speaking  of  sucli  ag;nts,  Mr.  Ju&» 
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tice  Brewer  said,  in  the  case  of  American  Central  Ins.  Co.  ▼. 
McLanathan,  11  Kan.  549:  "The  bulk  of  the  fire  insurance 
business  of  this  state  is  done  by  eastern  companies,  which  are 
represented  here  by  agents.  These  agents  are  authorized  to 
issue  policies  of  insurance,  and  tlie  entire  consummation  of 
the  contract  is  intrusted  to  them.  Blank  policies,  signed  by 
the  home  oflicers  of  the  company,  to  be  filled  up  and  issued, 
and  to  be  binding  when  countersigned  by  the  agent,  are 
placed  in  their  hands.  It  is  a  mutter  of  no  small  moment, 
therefore,  that  the  exact  measure  and  limit  of  the  powers  of 
these  agents  be  understood.  All  the  assured  knows  about  the 
company  is  generally  through  the  agent.  All  the  information 
as  to  the  powers  of  and  limitations  upon  the  agent  is  received 
from  him.  Practically,  the  agent  is  the  principal  in  the 
making  of  the  contract.  It  seems  to  us,  therefore,  that  the 
rule  may  be  properly  thus  laid  down,  that  an  agent  author- 
ized to  issue  policies  of  insurance,  and  consummate  the  con- 
tract, binds  his  principal  by  any  act,  agreement,  representation, 
or  waiver,  within  the  ordinary  scope  and  limit  of  insurance 
business,  which  is  not  known  by  the  assured  to  be  beyond 
the  authority  granted  to  the  agent." 

In  the  case  of  German  Ins.  Co.  v.  Gray,  43  Kan.  497,  19 
Am.  St.  Rep.  150,  this  case  was  followed,  and  it  was  held  in 
that  case  that,  "an  insurance  company  might  through  its 
agents,  by  a  parol  contract,  waive  provisions  stated  in  the 
policy  with  reference  to  the  manner  of  altering  or  waiving  its 
terms  and  conditions.  In  Westchester  F.  Ins.  Co.  v.  Earle,  33 
Mich.  143,  the  court,  in  considering  the  question  whether  an 
agent  of  a  company  might  change  by  parol  the  conditions  of 
a  policy  wherein  it  was  provided  that  it  could  only  be  done 
upon  the  consent  of  the  company  written  thereon,  held  that 
the  written  policy  might  be  changed  by  parol,  and  stated 
that  'a  written  bargain  is  of  no  higher  legal  degree  than  a 
parol  one.  Either  may  vary  or  discharge  the  other,  and 
there  can  be  no  more  force  in  an  agreement  in  writing  not  to 
agree  by  parol,  than  in  a  parol  agreement  not  to  agree  in 
writing.  Every  such  agreement  is  ended  by  the  new  one 
which  contradicts  it.'" 

It  is  claimed  that  by  the  sixth  condition  in  the  policy 
agents  of  the  company  have  no  authority  to  make  any 
changes  except  by  distinct  agreements  in  writing,  indorsed 
on  the  policy,  and  signed  by  the  agent  making  them.  The 
answer  to  this  contention  is  that  a  corporation  can  act  only 
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through  its  agents.  The  limitation  and  restriction  is  too 
broad  and  sweeping.  "Agents  of  this  company  have  no  au- 
thority in  any  manner  or  by  any  act  or  omission,"  etc.,  is  the 
language  of  tlie  restrictive  proviso.  What  agents  or  officer  can 
change  or  modify  the  terms  of  a  policy  unless  it  be  in  writing 
and  indorsed  thereon?  Not  the  president;  he  is  but  an  agent, 
with  extended  powers;  not  the  general  agent,  because  he  is 
only  an  agent  with  less  power,  perhaps,  than  the  president. 
**A  contracting  party  cannot  so  tie  his  own  hands,  so  restrict 
his  own  legal  capacity  for  future  action,  that  he  has  not  the 
power,  even  with  the  assent  of  the  other  party,  to  bind  or  ob- 
ligate himself  by  his  further  action  or  agreement,  contrary  to 
the  terms  of  the  written  contract":  Lamherton  v.  Connecticut 
F.  Ins.  Co.,  39  Minn.  129. 

'•The  fact  that  a  policy  is  written  does  not  prevent  its 
change  by  subsequent  parol  agreement.  Any  written  con- 
tract not  within  the  statute  of  frauds  may  be  changed  by 
parol ":  Westchester  F.  Ins.  Co.  v.  Earle,  33  Mich.  143;  Seaman 
v.  O'Hara,  29  Mich.  66.  This  rule  has  been  applied  to  the 
enlargement  and  continuance  of  policies  of  insurance:  Kenne- 
bec Co.  V.  Augusta  Ins.  Co.,  6  Gray,  209;  Trustees  etc.  v.  Brook- 
lyn F.  Ins.  Co.j  19  N.  Y.  305. 

Upon  the  question  of  the  power  of  an  agent  to  waive  proof 
*»f  loss,  the  rule  is  laid  down  in  Wood  on  Fire  Insurance,  sec. 
419,— 

"  Where  an  agent  is  intrusted  with  policies  signed  in  blank, 
and  is  authorized  to  issue  them  upon  the  application  of  parties 
seeking  insurance,  he  is  thereby  clothed  with  apparent  author- 
ity to  bind  the  party  in  reference  to  any  condition  of  the  con- 
tract, whether  precedent  or  subsequent,  and  may  waive  notice 
or  proofs  of  loss,  and  may  bind  the  company  by  his  admissions 
in  respect  thereto." 

Again  the  same  author  says, — 

"  Although  the  policy  specially  provides  that  preliminary 
proof  of  loss  shall  be  made  in  a  particular  mode,  and  within 
a  certain  limited  time,  yet  the  company  may,  through  its 
agents  even,  waive  the  benefits  of  the  provisions,  and  a  waiver 
may  be  implied  from  the  manner  in  which  the  company  or 
its  agents  have  dealt  with  the  policy  holder  subsequent  to  the 
loss;  and  where  there  is  no  dispute  as  to  the  facts,  the  ques- 
tion as  to  whether  compliance  with  such  preliminaries  has 
been  waived  is  one  of  law  for  the  court":  Wood  on  Fire  Insur- 
ance, sec.  447.     See  also  Bliss  on  Insurance,  sec.  296;  Pketiiz 
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Ins.  Co.  V.  Bowdrie,  67  Miss.  620;  19  Am.  St.  Rep.  326;  Inaur' 
ance  Co.  v.  Colt,  20  Wall.  5G0. 

We  think  the  comiuissiou  of  W.  H.  Bell  from  the  plaintiff 
in  error  constituted  him  a  general  agent  of  the  company  at 
Belleville,  with  full  power  to  receive  proposals  for  insurance 
against  loss  and  damage  by  fire,  to  fix  rates  of  premium,  re- 
ceive moneys,  and  countersign,  issue,  and  renew  policies.  Ab 
stated  in  the  case  of  German  Ins.  Co.  v.  Gray,  43  Kan.  497, 19 
Am.  St.  Rep.  150,  he  fully  represented  the  company  within  a 
certain  district.  He  was  autiiorized  to  do  business  for  the 
plaintiCf  in  error  at  Belleville  and  vicinity.  All  the  knowl- 
edge the  insured  had  of  the  company  at  the  time  he  obtained 
his  policy  and  sustained  the  loss  was  through  this  agent. 

In  the  case  of  Rivara  v.  Queen's  Ins.  Co.,  62  Miss.  728,  it  wa» 
laid:  "Tlie  powers  of  insurance  agents  to  bind  their  com- 
panies are  varied  by  the  character  of  the  functions  they  are 
employed  to  perform.  Their  powers  in  this  respect  may  be 
limited  l^y  the  companies,  but  parties  dealing  with  them  as 
to  matters  within  the  real  or  apparent  scope  of  their  agency 
are  not  affected  by  such  limitations  unless  they  had  notice  of 
the  same.  An  insurance  agent  clothed  with  authority  to 
make  contracts  of  insurance,  or  to  issue  policies,  stands  in  the 
Btead  of  the  company  to  the  assured.  His  acts  and  declara- 
tions in  reference  to  such  business  are  the  acts  and  declara- 
tions of  the  company.  The  company  is  bound,  not  only  by 
notice  to  sucli  agent,  but  by  anytiang  said  or  done  by  him  ia 
relation  to  the  contract  or  risk,  either  before  or  after  the  con- 
tract is  made." 

The  ju'lgment  of  the  district  court  should  be  reversed,  and 
a  new  trial  granted,  upon  the  first  assignment  of  error  dia- 
cussed  in  this  opinion. 

By  the  Court.     It  is  so  ordered. 
All  the  Justices  concurring. 

Custom  —  Whbn  Phoop  of  Will  not  Control  Contraot. — A  local 
usage,  iacoiisisteut  with  aa  express  contract  made  at  the  place  where  such 
usage  prevails,  or  contradicting  its  terms,  is  not  a  part  of  such  contract, 
and  cannot  be  given  in  evidence  to  contradict  or  avoid  it:  Hopper  r. 
Sage,  112  N.  Y.  530;  8  Am.  St.  Rep.  771,  and  note;  Broion  v.  Foster, 
113  Mass.  13G;  18  Am.  Rep.  463;  RmdaU  v.  Sinilh,  63  Me.  105j  18  Am. 
Rep.  200,  and  extended  note;  Boirdman  v.  Spoomr,  13  Allen,  353;  90 
Am.  Dec.  196,  and  note;  Cox  v.  Peterson,  30  Ala.  603;  6S  Am.  Dec 
145;  Badoia  v.  Lambert,  28  Ala.  701;  65  Am.  Dec.  374,  and  note,  with 
prior  cases  cuUected.  See  also  extended  note  to  Willmering  v.  Mo- 
Qaughey,  6  Am.  Rep.  673;  Lake  Shore  etc.  Ey  Co.  v.  Ridiardi,  126  111.  448, 
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A  local  usage  that  notice  of  the  cancellation  of  a  policy  of  insurance  shall  be 
given  to  the  broker  by  whom  it  was  obtained  cannot  be  allowed  to  prevail 
where  the  pohcy  stipulates  tliat  notice  siiall  be  given  to  the  assured:  Mutual 
Asa.  Soc  V.  Scottish  Union  etc.  Ins.  Co.,  84  Va.  116;  10  Am.  St.  Kep.  819, 
and  note.  If,  however,  an  insurance  company  by  its  own  habits  and  course 
of  dealing  creates  in  the  mind  of  a  policy  holder  a  belief  that  a  particular 
condition  in  its  policy  will  be  waived,  it  is  binding  on  the  company:  Home 
Protection  v.  Avery,  85  Ala.  348;  7  Am.  St.  Rep.  54. 

Insurance  —  Waiver  of  Conditions  by  Agents.  —  A  policy  of  insurance 
can  be  modified  or  a  condition  therein  waived  by  the  general  agent  of  the 
company:  German  Ins.  Co.  v.  Gray,  43  Kan.  4U7;  19  Am.  St.  Rep.  150,  and 
note  with  cases  collected.  See  also  DihbreLl  v.  Oeoryia  Home  Ins.  Co.,  110 
N.  0.  193;  28  Am.  St.  Rep.  678,  and  note;  Berry  v.  American  etc.  Ins.  Co., 
132  N.  Y.  49;  28  Am.  St.  Rep.  548,  and  note;  also  monographic  note  to 
Wheaton  v.  2forth  BrUish  ete^  Ins.  Co.,  9  Am.  St.  Rep.  229-238. 


Wagner  v.  Darby. 

[49  Kansas,  843.] 
Mechanic's  Liens  —  Who  Entitled  to.  —  A  lien  is  not  acquired  by  a  ven- 
dor for  materials  sold  to  a  contractor  when  they  are  supplied  under  an 
ordmary  sale  on  credit  to  him  only,  though  he  may  actually  use  them 
in  building  a  house  or  making  an  improvement. 

Ritter  and  Skidmore,  for  the  plaintiff  in  error. 

Johyiy  Wiswell,  and  Joseph  T.  Ryerson  and  Son,  for  the  de- 
fendant. 

HoRTON,  C.  J.  This  was  an  action  brought  by  Adam  Wag- 
ner, assignee  of  Swift's  Iron  and  Steel  Works,  against  H.  C. 
Darby  and  others,  to  enforce  a  lien  upon  certain  lots  in  the 
city  of  Columbus  in  this  state.  The  plaintiff  claitned  to  have 
sold  H.  C.  Darby,  under  a  contract,  iron  amounting  to 
$2,023.21  on  July  13,  1887,  for  the  erection  of  a  standpipe 
on  the  lots.  The  plaintiff  resided  at  Newport,  Kentucky, 
and  owned  and  operated  iron  mills  at  that  place.  H.  C. 
Darby  owned  and  operated  shops  at  Kansas  City,  Missouri, 
and  kept  his  general  offices  there.  He  was  engaged  in  the 
manufacturing  of  steam  boilers,  in  the  repairing  and  rebuild- 
ing of  second-hand  boilers,  in  the  manfacturing  of  engines,  in 
the  erection  of  standpipes,  and  in  the  repairing  of  gas  systems. 
About  50,000  pounds  of  the  iron  purchased  on  July  13th,  of 
the  value  of  $1,325,  was  used  by  Darby  in  the  erection  of  the 
standpipe.  The  balance  of  the  iron  was  used  by  him  for 
other  purposes.  A  trial  was  had  before  the  court  without  a 
jury.     No  special  findings  of  fact  were  requested  or  filed.     A 
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personal  judgment  was  rendered  in  favor  of  the  plaintiflf  and 
against  Darby  for  the  value  of  the  iron  purchased,  but  a  gen- 
eral finding  was  made  against  the  plaintiff  upon  the  me- 
chanic's lien,  and  a  judgment  entered  accordingly. 

A  lien  is  not  acquired  by  a  vendor  for  materials  sold  to  a 
contractor,  when  tjiey  are  supplied  under  an  ordinary  sale  on 
credit,  though  the  contractor  may  actually  use  them  in  build- 
ing a  house  or  making  an  improvement:  Clark  v.  Hallj  10 
Kan.  81;  Weaver  v.  Sells,  10  Kan.  609;  Chapin  v.  Persse  Paper 
Works,  30  Conn.  471;  79  Am.  Dec.  263;  Odd  Fellows'  Hall  v. 
Masser,  24  Pa.  St.  507;  64  Am.  Dec.  675.  The  general  find- 
ing and  judgment  that  the  plaintiff  had  no  lien  on  the  lota 
compels  an  affirmance,  if  there  is  any  evidence  in  the 
record  tending  to  show  that  the  iron  was  furnished  at  Kansas 
City,  Missouri,  upon  the  credit  of  the  contractor,  and  not 
upon  that  of  the  building.  There  is  ample  evidence  sustain- 
ing such  a  view  of  the  case,  and  therefore  the  judgment  of 
the  district  court  must  be  affirmed. 


Mechanic's  LIE^f3  —  Who  Entitled  to.  —If  materials  are  sold  and  de- 
livered to  a  coatractor  without  aay  knowledge  on  the  part  of  the  seller  thai 
they  are  to  be  used  in  the  construction  of  a  particular  building,  the  vendor 
cannot  maintain  a  lien  against  the  owner  of  such  building:  Widtlierv.  Puget 
Sound  etc.  Banking  Co.,  4  Wash.  666;  31  Am.  St  Kep.  914,  and  note  with 
cases  collected. 


O'Keeffe  v.  First  National  Bank. 

[49  Kansas,  347.] 

Neootiablk  Notes  Mat  be  Transfeebsd  bt  Mbbk  Delivebt  and  with* 
out  written  indorsement. 

Negotiable  Instruments  —  Possession  as  Evidence  of  Ownership.  — la 
an  action  to  recover  on  a  note  and  to  foreclose  a  mortgage  given  as 
security  therefor,  the  possession  of  the  note,  although  it  contains  no 
written  indorsement  or  transfer  to  the  holder,  is  prima  facie  evidence  of 
ownership  as  between  such  holder  and  the  vendee  of  the  mortgaged 
premises,  who  purchased  after  the  execution  of  the  mortgage. 

J.  A.  Broughten,  for  the  plaintiffs  in  error. 

John  V.  Coon,  and  Gregg  and  Oregg^  for  the  defendants  in 
error. 

Johnston,  J.  This  was  an  action  brought  by  the  First 
National  Bank  of  Frankfort,  Kansas,  to  recover  upon  a  prom- 
issory note  executed  on  the  fourteenth  day  of  May,  1883,  by 
H.  H.  Lowery  and  Mary  E.  Lowery,  to  Walter  Bowman  and 
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Henry  Bowman  Brady  for  fifteen  hundred  dollars,  payable 
October  1,  188G,  with  interest  at  the  rate  of  eight  per  cent  per 
annum,  and  also  to  foreclose  a  mortgage  executed  by  the 
Lowerys  upon  the  same  day  to  secure  the  payment  of  the 
note.  The  bank  alleged  in  its  petition  that  the  payees  named 
in  the  note,  for  a  valuable  consideration,  had  sold  and  deliv- 
ered the  note  to  it  before  the  maturity  thereof,  and  that  it  was 
then  the  holder  and  owner  of  the  note  and  coupons  as  well  as 
the  mortgage  deed,  and  was  entitled  to  sue  and  maintain  its 
action  thereon.  It  was  also  alleged  that  default  had  been 
made  in  the  payment  of  the  interest  due  upon  the  note,  and 
that  according  to  the  terms  of  the  note  and  mortgage  the  whole 
amount  was  then  due,  and  that  on  the  first  day  of  October, 
1885,  there  was  due  the  bank  thereon  the  sum  of  $1,620. 
There  was  a  further  allegation  that  subsequenl  to  the  execu- 
tion of  the  mortgage,  the  Lowerys  had  by  a  deed  of  general 
warranty  conveyed  the  land  to  Jeremiah  and  Catharine 
O'Keefle,  and  they  were  made  defendants  in  the  action.  The 
O'Keeffes  filed  an  answer  setting  forth  several  defenses,  the 
first  of  which  was  a  general  denial.  The  Lowerys  answered, 
admitting  the  execution  and  delivery  of  the  note  and  mort- 
gage, for  which  they  received  the  full  amount  of  fifteen  hun- 
dred dollars;  and  the  bank  replied,  denying  all  the  allegations 
set  forth  in  the  answer  and  cross  petition  of  the  O'Keeffes. 
At  the  May  term,  1889,  a  trial  was  had  by  the  court  without 
a  jury  upon  the  issues  so  formed,  and  the  bank  ollered  in  evi- 
dence the  note  and  coupons,  also  the  mortgage,  which  were 
admitted  over  the  objection  of  the  O'Keell'es.  No  other  evi- 
dence was  offered  by  either  party,  and  the  court  awarded 
judgment  against  the  makers  of  the  note,  and  decreed  the 
foreclosure  of  the  real  estate  described  in  the  mortgage. 

The  O'Keeffes  now  contend  that  the  proof  offered  is  insuffi- 
cient to  sustain  the  judgnumt  that  was  rendered.  They  claim 
that,  as  the  issues  were  formed,  proof  was  necessary  that  the 
bank  was  the  owner  and  holder  of  the  note.  The  note  was 
not  indorsed  by  the  payees,  and  there  was  no  written  transfer 
of  the  same  to  the  bank,  and,  as  its  ownership  of  the  note  had 
been  denied,  it  was  incumbent  upon  the  bank  to  prove  that  it 
was  the  owner  and  holder  of  the  same.  We  think  the  proof 
offered  was  sufficient.  The  note  and  mortgage  were  in  tho 
possession  of  the  bank  and  were  produced  by  it  at  the  trial. 
A  negotiable  note  may  be  transfered  without  written  indorse- 
ment and  by  mere  delivery.     The  possession  of  the  note  and 
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its  production  ut  the  trial  furnislied  prima  facie  evidence  of 
ownership  in  the  bank,  as  between  the  contending  parties  in 
this  action.  If  the  controversy  had  been  between  the  payees 
and  a  stranger,  a  diflerent  presumption  would  arise;  but  here 
neither  the  [)ayees  nor  the  makers  are  questioning  the  owner- 
ship of  the  note  by  the  bank;  and,  as  against  the  phiintifl's  in 
error,  who  only  claim  an  interest  in  the  premises  mortgaged 
to  secure  the  payment  of  the  note,  the  bank,  liolding  posses- 
sion, is  prima  facie  the  owner. 

Some  of  the  considerations  presented  by  the  plaintiffs  in 
error  would  be  entitled  to  great  weight  if  the  payees  were  con- 
testing the  ownership  of  the  unindorsed  paper  with  a  stranger 
in  possession;  but  when  the  bank  produced  and  read  the  note 
in  supporL  of  its  title,  it  furnished  presumptive  evidence  upon 
which  it  might  safely  rest;  and  nothing  being  shown  to  repel 
the  force  of  the  presumption,  it  was  entitled  to  recover:  Wil" 
Hams  v.  Norton,  3  Kan.  295;  Wa^ihington  v.  Hohart,  17  Kan. 
275;  Eggan  v.  Briggs,  23  Kan.  710;  Stale  Sav.  Ass^n  v.  Barber, 
35  Kan.  488;  Durein  v.  Moeser,  36  Kan.  441;  King  v.  Gott- 
schalk,  21  Iowa,  512;  Tuille  v.  Becker,  47  Iowa,  486;  Gill  v. 
Johnson,  1  Met.  (Ky.)  649;  Jackson  v.  Love,  82  N.  C.  405;  33 
Am.  Uep.  685;  Robertson  v.  Dunn,  87  N.  C.  191;  Garner  v. 
Cook,  30  Ind.  331;  Gano  v.  McCarthy,  79  Ky.  409;  Pomeroy's 
Remedies,  sec.  140. 

The  judgment  of  the  district  court  will  be  affirmed. 


Negotiablk  Instruments  —  Transfer  by  Merb  Delivery.  — The  only 
instruments  transferable  by  delivery  are  l)ill3  and  notes  payable  to  bearer  or 
payable  to  order  and  indorsed  in  blank:  Husa  v.  Smith,  19  Tex.  171;  70  Am. 
Dec.  327.  A  note  payable  to  a  party  named  or  bearer  passes  by  mere  de- 
livery without  indorsement  by  the  party  named:  Tillman  v.  Aillfs,  5  Smedea 
&  M.  37:^;  43  Am.  Dec.  520,  and  note;  Putnam  v.  Cryme,\  1  McMull.  9;  3(i 
Am.  Dec.  250;  but  in  Illinois  this  is  not  true:  Roosa  v.  Cri-^t,  17  111.  450;  o5 
Am.  Dec.  679,  and  note.  But  a  transferee  of  a  promissory  note  by  delivery 
without  indorsement,  while  he  acquires  title,  does  not  acquire  the  righta  of 
a  bona  fide  purchaser:  Moore  v.  Miller,  6  Or.  254;  25  Am.  Rep.  518. 

Negotiable  Instruments  —  Possession  as  Evidkncb  of  Ownership.  — 
The  possession  and  production  of  a  note  uncanceled  and  unextinguished  by 
indorsements  of  payments  or  otherwise  is  prima /ocie  evidence  that  the  holder 
is  the  owner  and  that  the  note  is  unpaid:  Perot  v.  Cooper,  17  Col.  80;  31  Am. 
St.  Rep.  25S,  and  note  with  cases  collected;  notes  to  Vaslinev.  Wtldin;),  100 
Am.  Dec.  351,  and  Ross  v.  Smitk,  70  Am.  Dec.  330.  The  unexplained  pos- 
■ession  of  a  note  indorsed  in  blank  is  presumptivs  evidenoe  of  ownership: 
Barna  v.  Peet,  77  Mich.  391. 
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Goodwin  v.  Smith. 

[49  Kansas,  851.] 
Judicial  salis  as  Divestinq  Tbnant's  Title  to  Growixo  Crop, — A  tenant 
who  takes  a  lease  after  suit  in  mortgage  foreclosure  has  been  coinmenced 
against  his  landlord,  and  who  sows  a  crop  of  wheat  after  the  judgment 
in  foreclosure,  is  not  entitled  to  any  share  of  such  crop,  if  before  it  ripens 
or  is  ready  to  harvest  there  has  been  a  judicial  sale  of  the  land  ami  a 
•herifiTs  deed  to  the  purchaser.  In  such  case  the  purchaser  is  entitled 
to  the  whole  of  the  crop. 

Jamea  Lawrence  and  W.  W.  Schwinn,  for  the  plaintiffs  in 
error. 

Charles  Willsie^  and  Reed  and  Neheker,  for  the  defendants 
in  error. 

Simpson,  C.  This  action  was  commenced  to  restrain  Milton 
Smith,  the  defendant  in  error,  from  trespassing  upon  a  quar- 
ter section  of  land  in  Sumner  County,  and  from  cutting,  car- 
rying away,  or  disposing  of  a  wheat  crop  of  ninety  acres 
growing  on  said  land.  Smith  liad  rented  the  lanil  for  a  year 
from  the  owner,  in  March,  1890.  Ho  had  planted  corn  :\y.i\ 
oats  in  the  spring,  and,  in  accordance  with  the  terms  of  his 
lease,  had  planted  ninety  acres  in  wheat  in  the  fall  of  IH'M). 
At  the  time  ho  rented  the  land  a  suit  was  pending  to  foroclo.-e 
a  mortgage  on  the  land  given  hy  the  grantor  of  the  lessor. 
.Tn.i'.gment  was  rendered  in  this  action  on  the  seventh  day 
of  May,  1890.  The  land  was  sold  at  judicial  sale  on 
the  twenty-ninth  day  of  DeciMuber,  1890  (after  said  wheat 
was  up  and  growing),  and  the  sale  was  confirmed  and  the 
sheriff  ordered  to  make  a  deed  on  the  second  day  of  January, 
1891.  The  sheriff  executed  a  deed  to  said  land  to  the  Alli- 
ance Trust  Company  on  the  fifth  day  of  January,  1891. 
Smith  was  ejected  from  said  land  by  the  sheriff,  under  a 
writ  of  possession,  on  the  second  day  of  February,  1891.  On 
the  twentieth  day  of  June,  1891,  the  wheat  being  ripe  and 
ready  for  harvest,  Smith,  with  horses  and  reapers  and  help, 
entered  upon  said  land  with  the  intent  of  harvesting  and 
saving  said  wheat  crop,  and  of  keeping  two  thirds  of  said 
crop,  and  of  delivering  one  third  of  said  wheat  crop  to  the 
Alliance  Trust  Company  or  its  agents,  and  would  have  cut 
and  shocked  said  wheat  in  four  days'  time,  if  he  had  not  been 
prevented  V)y  the  temporary  injunction  issued  in  this  nctioii. 
By  the  terms  of  his  lease,  Smith  was  entitled  to  two  thirds  of 
the  wheat  and  the  landlord  to  one  third.     Subsequently,  on 
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the  final  trial  of  the  case,  the  district  court  of  Sumner  County 
dissolved  the  pending  injunction,  and  rendered  judgment  in 
favor  of  Smith  for  costs.  The  Alliance  Trust  Company 
brings  the  case  here,  and  asks  us  to  reverse  the  ruling  below, 
because  they  claim  that  all  the  rights  of  Smith  were  divested 
by  the  sale  and  deed  under  the  foreclosure  proceedings.  The 
question  to  be  decided,  therefore,  is,  whether  a  tenant  is  en- 
titled to  his  share  of  the  crop  who  takes  a  lease  after  a  suit 
in  foreclosure  against  his  landlord  has  been  commenced,  and 
sows  a  crop  of  wheat  after  judgment  in  the  foreclosure  pro- 
ceedings, and  there  is  a  judicial  sale  of  the  land,  and  a 
sheriff's  deed  to  the  purchaser  before  the  crop  ripens  and  is 
ready  to  harvest.  Following  the  case  of  Bechnan  v.  Sike8, 
35  Kan.  120,  and  authorities  cited  therein,  we  are  com- 
pelled to  answer  this  question  in  the  negative.  The  question 
is  not  new,  and  has  been  troublesome  with  the  courts,  and  a 
variety  of  contradictory  statements  can  be  found  in  the  books, 
but  the  best-considered  modern  cases  all  favor  the  view  of 
the  plaintiffs  in  error.     It  is  said  in  that  case:  — 

"The  lien  of  the  mortgage  and  the  judgment,  however,  at- 
tached to  the  growing  crops  until  they  were  severed,  as  well 
as  to  the  land.  The  mortgagor  planted  the  crop  knowing 
that  it  was  subject  to  the  mortgage,  and  liable  to  be  divested 
by  the  foreclosure  and  sale  of  the  premises.  Any  one  who 
purchased  such  crops  from  him  took  them  subject  to  the  same 
contingency,  as  the  recorded  mortgage  and  decree  of  forclos- 
ure  were  notice  to  him  of  the  existence  of  the  lien.  If  the 
land  is  not  sold  until  the  crops  ripen  and  are  removed,  the 
vendee  of  the  mortgagor  would  ordinarily  get  a  good  title; 
but  if  the  land  was  sold  and  conveyed  while  the  crops  are 
still  growing,  and  there  was  no  reservation  or  waiver  of  the 
right  to  the  crop  at  such  sale,  the  title  to  the  same  would  pass 
with  the  land":  citing  Smith  v.  Hague,  25  Kan.  246;  Chapman 
V.  Vearh,  32  Kan.  167;  Garanflo  v.  Cooley,  33  Kan.  137;  Jones 
on  Mortgages,  sees.  676,  780,  1658;  1  Washburn  on  Real  Prop- 
erty, 3d  ed.,  124;  Jones  v.  Thomas,  8  Blackf.  428;  Downard  v. 
Groff,  40  Iowa,  597;  Shepard  v.  Philhrick,  2  Denio,  174;  Lane  v. 
King,  8  Wend.  584;  24  Am.  Dec.  105;  Gillett  v.  Balcom,  6 
Barb.  370;  Scriven  v.  Moote,  36  Mich.  64;  Howell  v.  Schenck^ 
24  N.J.  L.  89;  Pitts  v.  Hendrix,  6  Ga.  452;  Rankin  v.  Kinsey^ 
7  111.  App.  215;  Sherman  v.  WiUett,  42  N.  Y.  146;  1  Schouler 
on  Personal  Property,  133. 

While  that  case  was  between  the  purchaser  from  a  mor|- 
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gagor,  who  claimed  a  crop  of  growing  and  immature  corn,  and 
the  purchaser  of  the  land  at  a  foreclosure  sale,  we  think  the 
same  rule  applies  to  a  tenant  who  leases  the  land  after  a  suit 
for  foreclosure  has  been  commenced  and  sows  the  wheat  long 
after  judgment  has  been  rendered.  We  regard  the  case  of 
Downard  v.  Graff,  40  Iowa,  597,  as  being  directly  in  point,  it 
being  a  controversy  as  to  the  rights  of  a  tenant  who  had 
'eased  mortgaged  land.  The  mortgage  was  executed  on  the 
22d  of  October,  1867,  and  duly  recorded  on  October  22,  1869. 
November  1,  1870,  the  mortgagor  leased  said  premises,  by 
parol,  for  one  year,  and  the  lessee  went  into  possession.  Suit 
to  foreclose  the  mortgage  was  commenced  January  4,  1871. 
A  judgment  of  foreclosure  was  rendered  April  29,  1871,  and 
sheriff's  deed  executed  to  the  purchaser  on  May  8,  1871.  On 
this  state  of  facts  the  court  say:  — 

"  By  the  lease  from  Dorstal,  the  mortgagor,  to  Leroy,  the 
latter  acquired  no  greater  rights  in  the  premises  than  the 
mortgagor  had.  Tiie  tenant  stands  exactly  in  the  situation 
of  the  mortgagor.  As  between  the  mortgagor  and  mortgagee, 
the  latter,  by  the  foreclosure  and  sale,  became  entitled  to  the 
possession  of  the  premises  and  to  all  the  crops  then  growing 
thereon.  This  right  of  the  purchaser  was  not  and  could  not 
be  defeated  by  reason  of  the  lease,  or  by  the  fact  that  the  pos- 
session was  in,  or  that  the  crops  were  grown  by,  the  lessee. 
The  right  to  the  possession  and  the  right  to  the  growing  cropa 
passed  to  the  purchaser.  If  the  tenant  had  been  made  a 
party  to  the  foreclosure  suit,  the  possession  and  the  crops 
could  have  been  delivered  to  him  by  process  under  that  judg- 
ment; but  since  he  was  not  made  a  party  thereto,  he  cannot 
obtain  that  remedy  except  by  some  other  action.  The  pur- 
chaser's rights,  however,  are  just  the  same  as  they  would  have 
been  if  the  tenant  had  been  made  a  party.  It  follows,  there- 
fore, that  Groff,  by  his  purchase  and  sheriff's  deed,  became 
the  absolute  owner  of  the  premises,  including  the  crops  grow- 
ing thereon;  and  by  his  conveyance  he  invested  the  plaintiff 
herein  with  that  ownership,  and  she  might  by  proper  action 
have  enforced  her  rights  as  such  owner  against  the  tenant. 
Her  failure  to  do  so  cannot  give  her  any  cause  of  action 
against  the  defendant,  her  grantor.  There  was,  therefore, 
only  a  technical  breach  of  warranty,  entitling  plaintiff  to 
nominal  damages. 

"This  is  clearly  the  doctrine  of  all  the  cases,  both  anciont 
and  modern,  unless  it  may  be  the  case  of  Cassiliy  v.  Rhodes, 
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12  Ohio,  88,  and  that  case  seems  to  be  based  upon  a  construc- 
tion of  the  appraisement  law  of  that  state;  and  the  whole 
matter  is  well  summed  up  in  Jones  v.  Thomas^  8  Blackf.  428, 
as  follows:  *A  mortgagor  is  not  entitled  to  emblements  as 
tenants  at  will  are:  4  Kent's  Commentaries,  456.  A  mortga- 
gee may  evict  the  mortgagor  without  notice,  and  retain  the 
emblements;  and  if  a  lease  be  granted  subsequently  to  the 
mortgage  without  his  concurrence,  he  may  evict  the  lessee 
without  notice,  and  retain  the  emblements':  Coote  on  Mort- 
gages, 351;  2  Swift's  Digest,  156;  2  Cruise's  Digest,  108.  The 
reason  of  tbis  was  said  by  the  older  writers  to  be,  that  the 
lessee  was  evicted  by  a  title  paramount,  and  the  lease  of  the 
mortgagor  amounted  to  a  disseisin  of  the  mortgagee,  which 
rendered  the  lessee  upon  entry  a  wrongdoer;  but  a  sufficient 
and  better  reason  appears  to  be  that  ever}"^  person  who  takes 
under  a  mortgagor  takes  subject  to  all  the  rights  of  the  mort- 
gagee, unimpaired  and  unaffected:  4  Kent's  Commentaries, 
157;  McKircher  v.  Hawley,  16  Johns.  289;  Jackson  v.  Hopkiris, 
18  Johns.  487;  Dickenson  v.  Jackson,  6  Cow.  147.  When, 
t.lierefore,  a  mortgagee  obtains  the  absolute  estate  in  fee  of 
the  mortgaged  premises,  by  becoming  the  purcliaser  under  a 
foreclosure  and  sale,  he  is  entitled  to  the  emblements,  and 
may  maintain  trespass  against  the  mortgagor  or  his  lessee  for 
taking  and  carrying  away  the  crops  growing  at  the  time  of 
the  sale:  Lane  v.  King,  8  Wend.  584;  24  Am.  Dec.  105;  the 
title  and  interest  of  the  mortgagor  or  his  lessee  being  subject 
to,  and  liable  to  be  divested  by,  a  foreclosure  and  sale  of  the 
mortgaged  premises:  Shepard  v.  Fhilbrick,  2  Denio,  174.  See 
also  the  cases  cited  in  a  note  to  the  last  case,  and  also  the 
numerous  authorities  cited  and  stated  in  Hill  on  Mortgages, 
3d  ed.,  vol.  1,  c.  9,  note  c." 

We  are  compelled  by  the  force  of  this  decision,  as  well  as 
the  language  of  this  court  in  Beckman  v.  SikeSf  35  Kan.  120, 
to  recommend  that  the  judgment  be  reversed. 

By  the  Court:  It  is  so  ordered. 

Mortgage  Foreclosdbe  as  Divestino  Tenant's  Title  to  Wrowino 
Crops.  — The  lessee  of  the  mortgagor  is  not  entitled  to  crops  growing  on  tha 
premises,  as  against  the  mortgagee,  under  a  lease  subsequent  to  the  mort- 
gage: Lane  v.  King,  8  Wend.  584,  24  Am  Dec.  105,  and  note.  As  between 
a  purchaser  of  land  on  a  foreclosure  sale  and  the  mortgagor's  tenant, 
crops  planted  by  the  latter  and  mature  when  the  sheriff's  deed  is  executed, 
do  not  pass  by  the  sale:  Hecht  v.  Dettmnn,  56  Iowa,  679,  41  Am.  Rep.  131, 
and  note  wherein  this  subject  is  discussed.     As  between  the  mortgagee  of 
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land  who  purchases  at  the  foreclosure  sale,  and  the  execution  creditors  of 
the  mortgagor  in  possession,  the  former  is  entitled  to  the  growing  crops: 
Crews  V.  I'endleton,  1  Leigh.  297,  19  Am.  Dec.  750,  and  extended  note  dis- 
cussing the  question  as  to  whom  growing  crops  belong  under  au  executioa 
sale  of  tlie  land;  note  to  Barrelt  v.  Choen,  12  Am.  St.  Rep.  36G  oa  the  aama 
point.  ^Vhere  nursery  trees  are  grown  upon  mortgaged  land,  a  sale  and 
conveyance  made  under  the  foreclosure  of  the  mortgage  will  pass  to  the  pur- 
chaser the  title  to  such  trees  as  against  a  person  claiming  under  an  executioa 
eale  against  the  mortgagor  under  a  levj'  «ubsequeut  to  tiie  lieu  of  the  mort* 
gage:  BaUerman  v.  AlbrijlU,  122  N.  Y.  484;  19  Am.  St.  Rep.  610. 


Bowling  v.   Garrett. 

[49  Kansas,  604.] 
Mkroer  Of  Mechanic's  Lien  in  Lecjal  Title  by  Conveyanck—  Judgment 
Lien  —  Sale  on  Execution  —  Injunction.  —  When  the  holder  of  a 
mechanic's  lien  acquires  the  legal  title  by  a  couvej'ance  of  the  property 
such  lien  will  not  be  so  merged  in  the  lei;al  title,  that  a  judgment  in 
favor  of  a  third  person  against  the  original  owner,  rendered  subsequent 
to  the  conveyance,  but  at  a  term  of  court  commenced  prior  tliereto,  will 
create  a  lien  prior  or  superior  to  the  nieciiaaic's  lien,  or  will  authorize  a 
sale  of  all  the  property  on  execution  issued  under  such  judgment;  and 
in  such  case  when  part  of  the  cousidet-atinn  for  such  conveyance  is  that 
the  holder  of  the  mechanic's  lien  shall  satisfy  certain  mortgages  against 
the  property,  a  part  of  whicli  he  has  paid,  the  property  cannot  be  sold 
under  such  execution  free  of  such  mortgages,  and  the  holder  of  the  me- 
chanic's lien  is  entitled  to  an  injunction  against  the  judgment  creditor 
to  protect  his  interests  as  against  such  sale;  but  the  judgment  creditor 
is  entitled  to  have  the  property  sold  under  execution  to  satisfy  his  judg- 
ment, provided  it  is  sold  subject  to  the  rights  of  the  holder  of  the  legal 
title  founded  upon  his  mechanic's  aud  mortgage  liens. 

Hutchings  and  Keplinger,  for  the  plaintiffs  in  error. 

McGrew  and  Watson,  for  the  defendants  in  error. 

Valentine,  J.  This  was  an  action  brought  in  the  district 
court  of  Wyandotte  County  on  May  11,  1889,  by  Robert  Gar- 
rett and  D.  J.  Griest  against  Thomas  B.  Bowling,  slieriff,  and 
the  Badger  Lumber  Company,  to  perpetually  enjoin  the  de- 
fendants from  selling  certain  real  estate  upon  execution. 
The  defendants  demurred  to  the  plaintiffs'  petition,  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  which  diunurrer  was  overruled,  and  the  de- 
fendants electing  to  stand  upon  their  demurrer,  ju(lf:;inent  waa 
rendered  in  favor  of  the  plaintiffs  and  against  the  defendants, 
in  accordance  with  the  prayer  of  tlie  plaintiffs'  petition;  and 
the  defendants,  as  plaintiffs  in  error,  bring  the  case  to  this 
court  for  review. 
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It  appears  that  oti  June  5,  1888,  the  June  term  of  the  dis- 
trict court  of  Wyandotte  County  commenced.  On  that  day, 
and  prior  thereto,  Fred.  M.  Cox  was  the  owner  of  the  real  es- 
tate now  in  controversy,  which  real  estate  was,  however,  sub- 
ject to  a  mechanic's  lien  held  by  the  plaintiffs  amounting  to 
$2,380,  and  subject  to  three  mortgage  liens  aggregating 
$4,346.52.  At  that  time,  and  prior  thereto,  the  plaintiffs 
were  partners,  doing  business  under  the  firm  name  of  the 
Wyandotte  Lumber  Company;  and  the  defendant,  the  Bad- 
ger Lumber  Company,  was  and  is  a  Missouri  corporation.  On 
that  day,  and  prior  thereto,  the  plaintiffs  had  an  action  pend- 
ing in  the  district  court  of  Wyandotte  County  against  Cox  to 
foreclose  the  aforesaid  mechanic's  lien;  and  the  Badger  Lum- 
ber Company  also  had  an  action  pending  in  said  court  against 
Cox  for  about  $2,844.  But  there  is  no  pretense  that  the  Bad- 
ger Lumber  Company  had  any  lien  upon  the  property  at  that 
time.  On  June  7,  1888,  the  plaintiffs  and  Cox  settled  their 
affairs,  and  as  a  result  of  such  settlement,  Cox,  in  considera- 
tion of  the  aforesaid  mechanic's  lien  and  of  the  aforesaid 
mortgages  which  the  plaintiffs  agreed  to  pay,  conveyed  to 
them  the  property  in  controversy,  which,  as  before  stated,  was 
subject  to  said  meclianic's  lien  and  to  the  aforesaid  mortgages. 
The  deed  of  conveyance  from  Cox  to  the  plaintiffs  was  re- 
corded on  the  same  day,  and  on  the  same  day  the  plaintiffs 
dismissed  tl:ieir  action  against  Cox  to  foreclose  their  mechan- 
ic's lien  and  discharged  the  lien.  Immediately  afterward,  the 
plaintiffs  took  the  possession  of  the  property,  and  have  had 
the  possession  ever  since.  Afterward  the  plaintiffs  paid  on 
said  mortgages  the  amount  of  $2,127.50.  Afterward,  and  on 
September  8,  1888,  the  defendant,  the  Badger  Lumber  Com- 
pany, obtained  a  judgment  in  the  district  court  in  its  aforesaid 
action  against  Cox  for  the  sum  of  $2,344;  and  this  judgment, 
under  the  provisions  of  section  419  of  the  Civil  Code,  would 
relate  back  to  June  5,  1888,  when  that  term  of  the  court  com- 
menced, and  be  a  lien  upon  all  the  real  estate  owned  by  Cox 
at  that  time  and  in  the  meantime,  and  subject  to  execution. 
On  April  5,  1889,  an  execution  was  issued  upon  the  judgment 
in  favor  of  the  Badger  Lumber  Company  and  against  Cox, 
and  was  placed  in  the  hands  of  the  defendant,  Thomas  B. 
Bowling,  who  was  then  the  sheriff  of  Wyandotte  County;  and 
afterward,  under  the  authority  of  such  execution,  he  levied 
upon  the  property  now  in  controversy,  and  advertised  the  same 
to  be  sold  on  May  20,  1889;  but  prior  to  May  20,  1889,  and  on 
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May  1 1,  1889,  the  plaintiffs,  Garrett  and  Griest,  commenced 
this  present  action  against  Bowling  and  the  Badger  Lumber 
Company  to  perpetually  enjoin  and  restrain  them  from  mak- 
ing such  sale;  and  tlie  only  question  now  to  be  determined  ia 
whether  such  an  action  can  be  maintained  or  not. 

Before  proceeding  further,  we  might  state  that  the  plaintiffs' 
petition  does  not  state  tiiat  the  action  of  the  Badger  Lumber 
Company  against  Cox  was  pending  in  the  district  court  of 
Wyandotte  County  on  June  5,  1888,  nor  does  it  state  that  the 
June  terra  of  such  court  continued  until  September  8,  1888, 
when  the  Badger  Lumber  Company's  judgment  against  Cox 
was  rendered;  and  if  such  action  was  not  pending  on  June  5, 
1888,  or  if  the  said  judgment  was  not  rendered  at  the  June 
term  of  said  court,  then  the  Badger  LumV)er  Company's  judg- 
ment could  not  be  a  lien  upon  any  of  Cox's  real  estate  which 
he  conveyed  on  June  7,  1888:  Civil  Code.  sec.  419.  The  dis- 
trict court  may  have  been  holding  a  special  term  and  not  the 
June  term  of  said  court  on  September  8,  18S8;  but  as  the 
parties  seem  by  their  briefs  to  agree  that  the  Badger  Lumber 
Company's  action  against  Cox  was  pending  on  June  5,  1888^ 
and  that  its  judgment  was  rendered  at  the  June  term  of  such 
court,  on  September  8,  1888,  we  have  stated  these  matters  aa 
facts.  Neither  does  the  plaintiffs'  petition  state  in  express 
terms  that  the  Badger  Lumber  Company's  execution  was 
levied  upon  the  property  in  controversy,  or  that  the  same  was 
appraised  and  advertised  for  sale  without  reference  to  the  me- 
chanic's lien  and  the  mortgage  liens;  but  we  think  it  does  so 
state  by  fair  implication  and  inference,  and  in  all  probability 
8uch  were  the  facts,  and  the  petition  was  evidently  so  con- 
strued by  the  court  below  and  the  parties,  and  we  shall  so 
construe  it.  If  the  land  had  been  levied  upon  and  then  ap- 
praised and  advertised  for  sale  subject  to  the  aforesaid  me- 
chanic's lien  and  mortgage  liens,  the  plaintiffs,  we  think, 
would  not  have  had  or  now  have  any  cause  of  action:  Civil 
Code,  sec.  448,  as  amended  in  1887;  for  under  the  facts  of  the 
case  and  the  aforesaid  statutes,  the  Badger  Lumber  Company's 
judgment  was  a  lien  upon  the  entire  property,  subject,  how- 
ever, to  the  aforesaid  mechanic's  lien  aiid  mortgage  liens. 

We  would  also  state,  before  proceeding  further,  that  tha 
plaintiffs'  mechanic's-lien  statement  was  filed  on  December 
29,  1887,  and  if  the  lien  had  not  been  discharged  except  by 
lapse  of  time,  it  would  have  continued  to  be  a  valid  and  sub- 
sisting lien  for  at  least  one  year  after  the  statement  was  filed, 
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and  might  have  continued  to  be  a  valid  and  subsisting  lien 
for  any  greater  period  of  time,  providing  a  promissory  note, 
not  to  become  due  for  such  greater  period  of  time,  had  been 
given  for  the  amount:  Mechanic's  Lien  Law  of  1872,  sec.  4; 
Mechanic's  Lien  Law  of  1889,  sec.  5.  The  Badger  Lumber 
Company's  judgment  was  rendered  before  the  expiration  of 
the  year,  and  the  June  term  of  the  district  court  in  1888  must 
also  have  expired  before  the  expiration  of  the  year,  for  the 
September  term  of  such  court  must  necessarily  have  com- 
menced, under  the  law,  on  the  third  Monday  in  September  of 
that  year:  Laws  of  1887,  c.  147,  sec.  12. 

Also,  before  proceeding  further,  we  would  state  '*  that  the 
judgment  lien  cannot  attach  to  a  mere  naked  legal  estate 
when  the  entire  equitable  estate  is  vested  in  some  third  per- 
son; and  in  no  case  will  the  judgment  lien  attach  to  any 
interest  greater  than  the  judgment  debtor  himself  possesses  in 
the  land":  Harrison  v.  Andrews,  18  Kan.  535,  541,  542,  and 
cases  there  cited.  "The  judgment  lien  attaches  merely  to 
the  interest  of  the  judgment  debtor  in  the  land,  and  to  nothing 
more:  Civil  Code,  sec.  419.  Every  equity  belonging  to  other 
persons  will  be  protected  by  the  courts.  A  judgment  creditor 
is  never  considered  as  a  bona  fide  purcliaser,  or  even  a  pur- 
chaser at  all  ":  Harrison  v.  Andrews,  18  Kan.  535,  541,  542, 
and  cases  there  cited.     See  also  Holden  v.  Garrett,  23  Kan.  98. 

We  would  also  state  that  the  Badger  Lumber  Company  was 
not  a  party  to  the  action  brought  by  the  plaintiffs  against  Cox 
to  foreclose  their  mechanic's  lien,  and  it  had  no  right  to  be  a 
party  to  such  action;  for  it  did  not  have,  nor  even  claim  to 
have,  any  lien  upon  the  property  in  controversy  until  more 
than  three  months  had  elapsed  after  the  plaintiffs'  action  had 
been  dismissed,  and  until  September  8,  1888.  At  the  time 
when  the  plaintiflfs'  foreclosure  action  was  dismissed,  they 
could  not  have  foreclosed  their  mechanic's  lien  as  against  the 
Badger  Lumber  Company,  nor  even  have  made  such  com{)any 
a  party  to  the  foreclosure  action.  Hence  if  the  plaintiffs' 
foreclosure  action  had  been  prosecuted  to  final  judgment,  and 
the  judgment  obtained  before  September  8,  1888,  and  the 
property  sold  thereunder  to  satisfy  the  mechanic's  lien,  the 
purchaser  would  undoubtedly  have  obtained  a  good  and  valid 
title,  free  and  clear  from  all  claim  of  the  Badger  Lumber 
Company.  Then  why  might  not  tlie  plaintiffs,  instead  of 
prosecuting  their  action  to  final  judgment  at  great  cost  and 
expense,  settle  tlieir  affairs  with  tlie  defendant  Cox,  and  take 
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the  property  in  payment  of  their  mechanic's  lien,  free  and 
clear  from  the  claim  of  the  Badger  Lumber  Company?  Such 
would  seem  to  be  equity.  Or  does  the  law  favor  litigation? 
Would  the  law  be  so  inequitable  as  to  require  the  holder  of  a 
lien  of  any  kind  upon  real  estate  to  prosecute  his  claim  in  the 
courts  to  final  judgment  at  great  inconvenience  and  cost,  when 
he  could  compromise  and  settle  his  claim  with  his  debtor  to 
the  satisfaction  of  both  parties,  and  without  inconvenience  or 
costs?  And  would  the  law  require  this  or  require  him  to  lose 
everything? 

The  only  distinction  between  the  two  cases  is  this:  If  the 
plaintiffs'  action  had  been  prosecuted  to  final  judgment,  only 
80  much  of  the  property  would  have  been  sold  as  would  sat- 
isfy the  liens  upon  it,  and  any  surplus  arising  from  the  sale 
after  satisfying  the  liens  would  have  gone  to  Cox  or  to  any 
of  his  creditors  who  might  be  entitled  to  it,  while  the  com- 
promise and  settlement  between  the  plaintiffs  and  Cox,  and 
the  conveyance  by  Cox  to  the  plaintiffs,  left  the  property  sub- 
ject to  any  judgment  lien  which  might  be  procured  against  it 
at  a  term  of  the  court  then  being  held,  and  in  an  action  pend- 
ing at  the  commencement  of  the  term.  But  the  Badger 
Lumber  Company's  judgment  lien  attached  only  to  the 
rights  and  interest  of  Cox  in  and  to  the  property,  and  to 
nothing  more.  It  left  the  property  suV^ject  to  all  the  prior 
liens,  the  mechanic's  lien  and  the  mortgage  liens,  and  t!iey 
have  certainly  not  been  extitiguished  for  the  benefit  of  the 
Badger  Lumber  Company.  Certainly,  by  tlieir  extinguish- 
ment, so  far  as  they  have  been  extinguished,  neither  Cox  nor 
the  Badger  Lumber  Company  has  procured  any  enlargetnent 
of  his  or  its  rights  or  interests  in  or  to  the  property  in  contro- 
versy; but  tliese  liens  have  not  been  extinguished  so  far  as 
the  rights  of  the  plaintiffs  are  concerned.  Cox  parted  with 
all  his  rights  and  interests  in  and  to  the  property  before  they 
were  extinguished,  and  the  Badger  Lumber  Company's  lien  is 
upon  no  greater  interest  tlian  Cox  possessed.  The  Badger 
Lumber  Company,  hoTvever,  makes  a  claim  upon  the  follow- 
ing statement,  found  in  the  plaintiirs'  petition,  to  wit:  "All 
of  the  real  estate  in  saiil  lien  described,  including  that  con- 
veyed to  plaintiffs,  was  released  and  discharged  from  the 
operation  tiiereof."  Tliis,  of  course,  did  not  mean  that  the 
lien  w;is  discharged  as  to  any  one  except  as  between  the  plain- 
tiffs and  Cox.  Certainly,  tlie  plaintiffs  did  not  intend  to  re- 
lease the  lien  for  the  benefit  of  tlie  Badger  Lumber  Company, 


382  Bowling  v.  Garrett.  [Kansas, 

but  only  for  the  benefit  of  Cox,  and  they  procured  a  convey- 
ance of  the  land  from  Cox  to  themselves  in  return.  Their 
agreenaent  to  release  the  lien,  amounting  to  $2,380,  and  their 
agreement  to  pay  the  mortgage  debts,  amounting  to  $4,346.52, 
and  tlieir  actual  payment  of  $2,127.50  thereof,  were  not  in- 
tended for  the  benefit  of  or  as  gifts  to  the  Badger  Lumber 
Company,  but  were  intended  only  for  the  benefit  of  Cox;  and 
when  they  accepted  the  conveyance  from  Cox,  which  was 
a  general  warranty  deed  for  the  real  estate  in  controversy, 
they  did  not  int'Mid  that  this  conveyance  should  inure  to  the 
benefit  of  the  Badger  Lumber  Company,  so  that  such  com- 
pany might  obtain  a  judgment  lien  upon  all  the  property 
conve3'ed,  free  and  clear  from  the  prior  encumbrances  of  the 
mechanic's  lien  and  the  mortgage  liens,  but  they  evidently 
intended  only  to  protect  and  preserve  their  own  interests. 
The  whole  tenor  and  effect  of  the  petition  shows  that  the 
plaintiffs  did  not  intend  to  allege  that  their  mechanic's  lien 
was  released  and  discharged  as  between  themselves  and  the 
Badger  Lumber  Company,  but  only  as  between  themselves 
and  Cox;  and  that  they  intended  that  all  their  rights  and  in- 
terest under  the  mechanic's  lien,  and  their  settlement  and 
compromise  with  Cox,  their  agreement  to  pay  the  mortgage 
debts,  and  the  conveyance  by  Cox  of  the  real  estate  in  con- 
troversy to  themselves,  should  preserve  to  them  and  to  Cox 
all  the  rights  and  interests  which  such  mechanic's  lien,  set- 
tlement, compromise,  agreement  to  pay  the  mortgage  debts, 
and  conveyance  would  give  or  preserve  to  them.  When  they 
agreed  to  pay  the  mortgage  debts,  they  became,  according  to 
all  the  autliorities,  as  between  themselves  and  Cox,  the  prin- 
cipal debtors  as  to  such  mortgage  debt,  and  Cox,  who  up  to 
that  time  was  the  principal  debtor,  then  became  only  a  surety: 
Union  Stove  etc.  Works  v.  Caswell,  48  Kan.  689. 

The  Badger  Lumber  Company's  judgment  was  not  rendered 
against  Cox  until  more  than  three  months  after  Cox  had  con- 
veyed by  a  general  warranty  deed  to  the  plaintiffs  all  his  pos- 
sible interests  in  the  property  in  controversy;  yet,  under  the 
statutes,  (Civil  Code,  sec.  419,)  and  by  relation,  the  company 
by  such  judgment  obtained  a  lien  upon  and  a  right  to  have 
sold  upon  execution  whatever  interest  Cox  may  have  had  in 
such  real  estate  at  the  time  when  he  conveyed  the  same  to  tlie 
plaintiffs,  but  tlie  company  did  not  obtain  a  right  to  have  any 
greater  interest  levied  upon  or  appraised  or  advertised  for  sale 
or  sold.     The  statute  upon  this  subject  reads  as  follows:  — 
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"  If  any  of  the  lands  and  tenements  of  the  debtor  which 
may  be  liable  shall  be  encumbered  by  mortgage  or  any  other 
lien  or  liens,  such  lands  and  tenements  may  be  levied  upon 
and  appraised  and  sold  subject  to  such  lien  or  liens,  which 
ehall  be  stated  in  the  appraisement":  Civil  Code,  sec.  448,  as 
amended  in  1887. 

The  sheriff,  however,  in  this  present  case,  at  the  instance  of 
the  Badger  Lumber  Company,  lias  levied  upon,  has  had  ap- 
praised, has  advertised  for  sale,  and  will  sell  if  not  prevented, 
a  greater  interest  in  the  property  than  Cox  had  when  he  con- 
veyed the  property  to  the  plaintiffs.  Have  the  plaintiffs  no 
remedy,  or  will  injunction  lie?  As  to  subrogation,  see  the 
cases  of  Crippen  v.  Chappel,  35  Kan.  495,  499;  57  Am.  Rep. 
187;  Yaple  v.  Stephens,  86  Kan.  680.  In  the  first  of  the  above 
cases  it  is  said:  "Generally  where  it  is  equitable  that  a  per- 
son furnishing  money  to  pay  a  debt  should  be  substituted  for 
the  creditor  or  in  place  of  the  creditor,  such  person  will  be  so 
substituted."  See,  also,  with  regard  to  mechanics'  liens  and 
preventing  a  merger,  the  case  of  Delaware  etc.  Construction  Co. 
V.  Davenport  etc.  Wy  Co.,  46  Iowa,  406.  In  that  case  it  is  de- 
cided as  follows:  '*  When  the  holder  of  a  lien  acquires  the 
legal  title  to  the  property  upon  which  it  rests  with  the  inten- 
tion that  the  lien  should  not  be  merged  therein,  the  intention 
of  the  lien  holder  will  prevail,  as  against  junior  encum- 
brancers."    {Sylldhus.) 

In  the  case  of  Richardson  v.  Hockenhull,  85  111.  124,  it  is  de- 
cided as  follows:  "  A  court  of  equity  will  keep  an  encum- 
brance alive  or  consider  it  extinguished,  as  will  best  serve  the 
purposes  of  justice  and  the  actual  and  just  intention  of  the 
parties.  The  intention  is  the  controlling  consideration,  and 
to  arrive  at  this  the  court  will  look  into  all  the  circumstances 
of  the  case. 

"  If  a  mortgage  is  the  eldest  lien,  and  is  for  an  amount 
equal  to  or  exceeding  the  value  of  the  mortgaged  premises, 
and  the  mortgagee,  to  avoid  the  expense  of  foreclosure,  takes 
a  conveyance  from  the  mortgagor,  a  court  of  equity  will  not 
permit  the  mortgaged  premises  to  be  swept  away  from  him 
by  a  junior  judgment  creditor,  without  payment  of  the  mort- 
gage, under  the  pretense  that  its  lien  has  been  lost  by  merger, 
but  will  enjoin  the  sale  at  law,  or  restrict  the  judgment  cred- 
itor's lien  to  the  equity  of  redemption."     (Syllabus.) 

In  the  case  of  Brooks  v.  Rice,  56  Cal.  428,  it  is  decided  as 
follows:  "A  conveyance  of  mortgaged  premises  by  a  mort- 
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gagor  to  a  mortgagee,  made  in  satisfaction  of  the  mortgage, 
and  for  the  purpose  of  avoiding  the  expense  of  a  foreclosure, 
held,  where  there  was  an  intervening  mortgage,  not  to  operate 
a  merger."     (STjllahus). 

In  the  case  of  Hanlon  v.  Doherty,  109  Ind.  37,  it  is  decided 
as  follows:  "Even  when  the  fee  in  the  mortgaged  property 
has  heen  vested  in  the  mortgagee  by  a  conveyance  from  the 
mortgagor,  and  the  mortgage  has  been  released,  it  will  still 
be  upheld,  whenever  it  is  for  the  interest  of  the  mortgagee,  by 
reason  of  some  intervening  title  or  other  cause,  that  it  should 
not  be  regarded  as  merged."     (Syllabus.) 

See  also  the  following  cases:  Bruse  v.  A^elson,  35  Iowa,  157; 
Lowman  v.  Lnwman^  118  111.  582;  Watson  v.  Gardner^  119  111. 
312;  Rumpp  v.  Gerkens,  59  Cal.  496;  Besser  v.  Hawthorne,  3 
Or.  130;  Young  v.  Hill,  31  N.  J.  Eq.  429;  Van  Duyne  v.  Shann, 
41  N.  J.  Eq.  311;  Stantoiis  v.  Thompson,  49  N.  H.  272.  It  is 
our  opinion  that  whenever  the  holder  of  a  mechanic's  lien  ac- 
quires the  title  to  the  property  upon  which  the  mechanic's 
lien  exists  b}'  a  conv^eyance  tliereof  from  the  owner,  and  not 
by  a  foreclosure  in  the  courts,  though  that  would  be  equally 
good,  the  mechanic's  lien  will  not  be  so  merged  in  the  legal 
title  or  be  so  extinguished  or  destroyed  that  a  judgment  sub- 
sequently rendered  in  favor  of  a  third  person  against  such 
owner,  but  rendered  at  a  term  of  the  court  commenced  before 
the  conveyance  was  made,  and  in  an  action  pending  at  the 
beginning  of  the  term,  would  create  a  judgment  lien  prior  or 
superior  to  the  mechanic's  lien,  or  would  authorize  the  prop- 
erty to  be  sold  on  an  execution  issued  on  such  judgment,  free 
and  clear  from  such  mechanic's  lien;  and  we  would  also  think 
that,  in  such  a  case,  where  a  part  of  the  consideration  for  the 
conveyance  by  the  owner  to  the  holder  of  the  mechanic's  lien 
was  that  the  holder  of  the  mechanic's  lien  should  pay  and 
Batisfy  certain  mortgages  then  existing  upon  the  real  estate, 
a  portion  of  the  amount  of  which  mortgages  he  did  pay,  the 
property  could  not  properly  be  sold  on  such  execution  free 
and  clear  from  such  mortgages.  And  we  would  also  think 
that  injunction  would  be  the  proper  remedy  by  the  holder  of 
the  mechanic's  lien  against  the  judgment  creditor  to  protect 
his  interests  as  against  such  sale,  and  this  upon  the  authority 
of  the  case  of  Plumb  v.  Bay,  18  Kan.  415.  See  also  Richardson 
V.  Hockenhidl,  85  111.  124;  Young  v.  Hill,  31  N.  J.  Eq.  429.  And 
we  also  think  that  injunction  is  the  proper  remedy  in  the 
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present  case.  For  instance,  if  the  plaintiffs  had  not  com- 
menced any  action,  but  had  permitted  the  property  to  be  sold 
on  the  execution  to  an  innocent  purchaser,  such  innocent  pur- 
chaser would  undoubtedly  have  obtained  the  title  to  the  en- 
tire property,  freed  from  the  mechanic's  lien  and  from  all  that 
the  plaintiffs  had  paid  on  the  mortgages;  for  no  record  could 
at  that  time  have  been  found  showing  conclusively  that  the 
mechanic's  lien  had  any  legal  or  valid  existence  for  any 
amount,  and  no  record  could  then  have  been  found  showing 
the  amount  paid  on  the  mortgages  by  the  plaintiffs.  All  these 
matters  rested  in  evidence  outside  of  records,  and  when  the 
plaintiffs  alleged  them  in  their  petition,  the  defendants  could 
have  controverted  them  by  answer,  if  they  had  so  chosen.  If 
the  defendants  had  desired  to  contest  the  validity  or  the 
amount  of  the  mechanic's  lien,  or  of  the  mortgage  liens,  or 
any  part  thereof,  or  any  supposed  rights  of  the  plaintiUs 
founded  thereon,  they  could  have  done  so  and  perhaps  cati 
still  do  so  in  this  present  action,  by  filing  a  proper  answer 
and  going  to  trial  upon  the  merits  of  the  action.  As  before 
stated,  the  Badger  Lumber  Company  had  the  right,  and  still 
has  the  right,  to  have  the  property  in  controversy  sold  upoa 
execution  to  satisfy  its  judgment,  provided,  however,  thai  u 
is  sold  subject  to  all  the  rights  of  the  plaintiffs  founded  upori 
their  mechnnic's  lien  and  the  mortgage  liens. 

It  follows  from  the  foregoing  views,  that  the  decision  of  the 
court  below  in  overruling  the  defendants'  demurrer  to  the 
phiintiffs'  petition  was  and  is  correct,  and  it  will  be  affirmed; 
but  we  would  think  that  the  final  judgment  of  the  court  be- 
low, after  overruling  the  demurrer,  was  broader  than  it  should 
have  been,  and  it  will  be  modified  in  accordance  with  the 
views  herein  expressed. 

All  the  Justices  concurring. 

Mectianic's  Liexs — Effect  o»  Conveyancb  of  Property. — A  me- 
chanic's liea  is  not  affected  by  a  conveyaace  of  the  property  during  the 
progress  of  the  building:  Gordon  v.  Torrey,  15  N.  J.  Eq.  112;  82  Anu  Deo. 
273,  and  note.  When  a  lessor  being  the  owner  of  the  entire  estate,  subject 
only  to  a  lease,  buys  the  leasehold,  he  does  not  remove  a  mechanio's  lien 
created  upon  the  leasehold  estate  during  the  tenancy,  but  the  entire  estate 
remains  liable  for  the  lien:  Euana  r.  Young,  10  Col.  316;  3  Am.  St.  Rep. 
683,  and  note. 

ExECOTioN  Sal«  of  Encombered  Property  —  What  Interest  Passu 
BY. — When  the  sheriff  sells  encumbered  property  the  purchaser  acquires 
the  equity  of  redemption  only.  This  is  the  right  to  pay  the  prior  lieu  and 
Au.  ST.  Rep..  Vol.  XXXHL  — 26 


S86  Bra8  v.  Sheffield,  [Kansas, 

hold  the  property:  Brooha  v.  Lewh,  83  Tex.  335;  29  Am,  St.  Rep.  650,  and 
note  with  cases  collected  discussing  what  interest  passes  by  a  sheriff's  sale. 
Injunotions  TO  RETRAIN  ExKCUTiow  Salb3:  Sqo  Parka  v.  PcopU't  Bank, 
97  Mo.  130;  10  Am.  St.  Rep.  295,  and  note;  Harlford  etc  lu.  Co,  T.  Mtyer, 
30  Keb.  135;  27  Am.  St.  Rep.  384,  and  note. 


Bras  v.  SnEFFiBLa 

[49  Kansas,  702.] 
LsABi  WITH  Right  to  Pctrohasb.  —  Wiieaia  lease  for  a  period  of  years  at 
a  stated  annual  rental  contains  a  prorision  that  the  tenant  shall  hare 
the  right  at  bis  election  upon  the  termination  of  the  term  to  purchase 
the  laud,  at  a  stipulated  price,  there  is  no  completed  sale,  and  the  tenaut 
has  no  estate  in  the  land  bej'ond  the  leasehold  subject  to  judgment 
against  him  until  he  has  elected  to  purchase  and  paid  or  tendered  the 
purchase  price. 

Action  to  ascertain  the  interest  of  Charles  and  Alexander 
Bras  in  a  tract  of  land  held  under  a  lease  containing  an  option 
to  purchase  upon  the  termination  of  the  term,  and  to  subject 
the  interest  of  Alexander  Bras  to  certain  judgments  rendered 
against  him.  Judgment  for  the  defendant,  and  Charles  Biua 
and  others  appealed. 

W.  A.  Calderhead,  for  the  plaintififs  in  error. 

Charles  Brown,  for  the  defendants  in  error. 

Johnston,  J.  The  result  of  this  proceeding  depends  upon 
the  proper  construction  of  the  contract  of  lease  made  Feoiu- 
ary  5,  1883,  between  the  owner  of  the  land,  H.  L.  Sage,  and 
Alexander  Bras  and  Charles  Bras. 

Thu  Bras  Brothers  entered  into  the  possession  of  the  land 
under  the  lease,  and  together  cultivated  and  operated  it  for 
about  two  years.  After  that  time  Alexander  left  the  farm 
and  engaged  in  another  occupation,  and  did  not  subsequently 
contribute  anything  toward  either  rent  or  taxes.  He  seems 
to  have  abandoned  the  land  and  the  lease,  and  left  his  brother 
Charles  to  carry  on  the  farm  and  carry  out  the  contract.  In 
the  month  of  September,  1886,  a  new  contract  was  made  be- 
tween Sage  and  Charles  Bras,  with  the  consent  of  Alexander, 
which  was  the  same  in  every  respect  as  the  first,  except  that 
it  omitted  the  name  of  Alexander  Bras  and  made  Charles  the 
sole  lessee,  and  the  only  one  who  could  exercise  the  option  to 
purchase  the  land  at  the  expiration  of  the  lease.  At  that 
time,  Sage  made  an  agreement,  which  was  indorsed  on  the 
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back  of  the  lease,  that  if  the  rent  was  paid  when  it  became 
due  he  would  reduce  it  to  $120  per  year,  the  lessee  to  pay  the 
taxes. 

If  the  contract  originally  made  cannot  be  considered  as  a 
Bale  and  transfer  of  the  land,  then  Alexander  Bras  acquired 
no  equitable  title  therein,  and  no  part  of  the  same  can  be  sub- 
jected to  the  payment  of  the  judgments  against  him.  An  in- 
spection of  its  terms  shows  that  it  is  an  ordinary  lease  for  a 
period  of  five  years,  at  the  annual  rental  of  $144  and  the  taxes 
that  may  be  levied  against  it.  It  was  expressly  stated  that 
the  taxes  were  to  be  paid  as  rent,  and  it  was  also  provided 
that  the  renters  should  surrender  the  possession  of  the  prem- 
ises at  the  end  of  the  term  in  as  good  condition,  usual  wear 
excepted,  as  they  were  in  when  the  lease  was  made;  and  that 
upon  the  nonpayment  of  any  rent  when  due  the  owner  might 
declare  the  lease  at  an  end  or  distrain  the  rent  due,  and  no- 
tice of  demand  for  the  possession  of  the  premises  in  such  case 
was  waived.  At  the  end  of  the  lease  is  the  stipulation  that 
the  renters  had  the  right  at  the  expiration  of  the  lease  to  pur- 
chase the  premises  at  the  price  of  twelve  hundred  dollars,  pro- 
vided they  elected  to  do  so,  and,  in  case  they  elected  to 
purchase  at  that  time,  that  the  owner  would  make  a  good  and 
sufficient  title,  warranting  to  such  purchasers  the  premises, 
except  taxes  and  tax  titles. 

It  will  be  seen  that  the  renters  made  no  agreement  to  pur- 
chase the  land  at  the  end  of  the  term,  nor  were  they  under 
any  obligation  to  purchase  at  that  time.  There  was  no  com- 
pleted contract  of  sale  upon  which  Sage  could  ask  for  specific 
performance,  and  the  renters  could  have  surrendered  the 
premises  at  the  end  of  the  lease  without  violating  the  con- 
tract. All  payments  under  the  contract  were  to  be  paid  as 
rent,  and  not  as  purchase  money.  It  is  true  that  the  owner 
of  the  land  had  offered  and  agreed  that  the  renters  might 
have  the  privilege  of  purchasing  at  the  end  of  the  five-year 
period;  and  this  agreement  was  probably  binding  upon  him; 
that  is,  he  was  bound  that  the  offer  should  be  open  and  avail- 
able to  the  renters  at  the  end  of  the  rental  period,  but  the 
unaccepted  offer  had  no  binding  force  upon  them.  They  had 
an  option  to  purchase,  which  they  were  at  liberty  to  accept  or 
not  at  the  end  of  the  lease,  but  the  fact  that  they  made  a  con- 
tract for  an  option  did  not  constitute  a  sale  nor  vest  in  theui 
any  title  or  interest  beyond  what  was  acquired  under  the 
lease.     Until  they  had  elected  to  accept  the  offer  made  by 
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Sage,  and  had  paid  or  tendered  the  purcliase  price  stipulated 
in  the  contract,  there  was  no  sale  or  transfer  of  the  title: 
Tiedeman's  Sales  of  Personal  Property,  sees.  33,  41. 

The  case  of  Ilawralty  v.  Warren,  18  N.  J.  Eq.  124,  90  Am. 
Dec.  613,  is  relied  upon,  but  is  no  authority  on  the  turning 
point  in  tliis  case.  It  was  there  held  that  an  optional  con- 
tract to  convey  land,  made  upon  proper  consideration,  might 
be  enforced;  but  tliere,  the  party  to  whom  the  option  had  been 
given  had  elected  to  purchase,  and  had  offered  to  pay  the 
purchase  price  witiiin  the  stipulated  time.  Here,  Alexander 
Bras,  against  whom  the  judgment  sought  to  be  enforced  was 
rendered,  never  at  any  time  elected  to  purchase,  but  had 
abandoned  the  lease  and  the  land,  and  left  the  country,  long 
before  the  time  to  purchase  had  arrived.  In  fact,  these  pro- 
ceedings were  begun  before  the  rental  period  had  expired. 
Before  the  time  when  the  parties  were  to  avail  themselves  of 
the  privilege  of  purchasing,  the  riglits  of  Alexander  Bras  un- 
der the  contract  had  terminated,  and  the  owner  had  made  a 
new  contract  with  Charles  Bras;  but  neitlier  Alexander  nor 
Charles  Bras  had  elected  to  avail  himself  of  the  option  before 
the  commencement  of  this  astion,  and  Alexander  Bras  has 
never  done  so,  and  has  no  equitable  title  to  the  land  in  con- 
troversy. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 


Leask  with  Option  to  Purchase.  —  Where  premi<!e8  are  leased  with 
right  given  to  the  lessee  to  purchaae^witliiu  a  year,  and  with  the  further 
proviso  that  if  the  lessor  should  receive  an  offer  for  the  property,  ten  days' 
notice  should  be  given  the  lessee,  and  he  should  then  have  the  privilege  of 
purchasing  on  certain  terms  within  a  time  limited,  and  if  he  did  not  pur- 
chase the  lessor  might  sell;  the  lessee  must  make  his  election  in  ten  days 
after  receiving  notice  of  an  ofiFer  by  a  third  party,  and  if  he  does  not  so 
elect  the  lessor  ia  at  liberty  to  sell,  although  such  offer  was  nude  within  the 
year:  Harding  v.  Oibba,  125  III.  85;  8  Am.  St.  Rep.  345,  and  note;  but  in 
Kerr  v.  Day,  14  Pa.  St.  112,  53  Am.  Deo.  526,  it  was  held  that  a  lessee  with 
an  option  to  purchase,  although  the  election  to  purchase  rests  solely  with 
hioi,  has  an  equitable  estate  in  the  land  under  this  contract  of  optional  pur- 
«hase  and  may  be  transmitted  by  him. 
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Eathbun  V.  Berry. 

[48  KAN8A8,  735.] 

CThattxl  Mortoaqb  with  Power  to  Sell  —  Whin  Void  as  AOAiNar 
Cbkditobs.  —  Whea  a  chattel  mortgage  contaiua  a  stipulation  author* 
izing  the  mortgagor  to  sell  or  dispose  of  the  whole  of  the  property, 
without  limitation,  in  a  lump  or  in  any  sized  lots  as  he  may  choose, 
without  providing  what  shall  be  done  with  the  proceeds  when  the  good* 
are  sold,  and  without  any  agreement  between  the  parties  as  to  how  the 
■ale  or  sales  shall  be  maule  or  what  shall  be  done  witli  the  proceeds,  auoh 
mortgaje  ia  void  as  in  fraud  of  the  creditors  of  the  mortgagor,  nor  is  it 
rendered  valid  by  the  fact  that  the  mortgagee  takes  possession  of  the 
property  without  the  consent  of  the  mortgagor,  under  a  stipulation  in 
the  mortgag'e  that  the  mortgagee  may  taiie  possession  whenever  he  shall 
deem  himself  unsafe  or  insecure. 

•Chattel  Mortgaqes  —  Chanok  o»  Possession  as  Affectino  Validitt 
OF.  — Taking  possession  of  mortgaged  property  by  the  chattel  mortgagee, 
to  be  sufficient  to  cure  irregularities  in  a  void  mortgage  or  render  it 
▼alid,  must  be  either  under  the  authority  of  a  written  instrument  valid 
and  sufficient  for  that  purpose,  or  under  some  parol  couseut  of  the 
mortga^'or. 

R.  G.  Hays  and  E.  F.  Robinson,  for  the  plaintiff  in  error. 

A.  H.  Ellis,  E.  5.  Ellis  and  F,  T.  Burnham^  for  the  defend- 
•ants  in  error. 

Valentine,  J.  This  was  an  action  of  replevin,  brought  in 
the  district  court  of  Osborne  County  on  November  27.  1888, 
by  E.  B.  Rathbun,  against  W.  A.  Berry,  the  Beloit  Milling 
Company,  a  corporation,  George  VV.  Bittman,  0.  B.  Taylor, 
and  \V.  N.Todd,  copartners,  doing  business  as  Bittman,  Tay- 
lor &  Co.,  John  Jackson  and  Andrew  Jackson,  copartners, 
doing  business  as  Jackson  Brothers,  to  recover  certain  goods, 
wares,  and  merchandise  alleged  to  be  unlawfully  detained  by 
the  defendants  from  the  plaintiff,  and  of  the  aggregate  value 
of  $563.93.  The  plaintiff  claimed  the  property  under  a  chat- 
tel mortgage  executed  to  him  on  November  21, 1888,  by  James 
F.  Andrews,  to  secure  a  promissory  note  then  given  of  $550. 
The  defendants  claimed  the  property  by  virtue  of  the  levy  of 
certain  attachments  upon  the  property  as  the  property  of  An- 
drews. The  defendant  Berry  was  the  officer  that  levied  the 
attachments,  and  the  other  defendants  were  the  attaching 
creditors.  The  mortgage  was  deposited  in  the  office  of  the 
register  of  deeds  on  November  24,  1888;  and,  so  far  as  it  is 
accessary  to  quote  it,  it  reads  as  follows:  — 

**  This  mortgage  ia  hereby  made  to  cover  any  and  all  goods 
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that  may  be  purchased  from  time  to  time  to  replace  goods 
Bold  that  are  covered  by  this  mortgage. 

**  Provided,  however,  that  if  said  debt  and  interest  be  paid 
as  above  specified,  this  sale  and  transfer  shall  be  void;  that 
the  above-described  property  is  now,  and  (except  as  herein- 
after provided)  shall  remain  in  the  possession  of  the  said  first 
party  at  Downs,  township  of  Ross,  Osborne  County,  Kansas, 
until  default  be  made  in  the  payment  of  the  debt  and  interest 
as  aforesaid,  or  some  part  of  it. 

"Provided  always,  that  in  case  of  a  sale  or  disposal  of  any 
of  said  property,  or  attempt  to  dispose  of  the  same,  or  a  re- 
moval or  attempt  to  remove  the  same  or  any  part  thereof, 
from  said  county, or  an  unreasonable  depreciation  in  the  value, 
or  if  for  any  other  cause  the  said  party  of  the  second  part 
shall  deem  itself  unsafe  or  insecure,  then  the  whole  of  said 
debt  and  interest  thereon  shall  forthwith  become  due  and 
payable,  and  the  said  party  of  the  second  part,  or  its  author- 
ized agents,  may  take  said  property,  or  any  part  thereof,  into 
its  own  possession,  and  sell  the  same  at  public  or  private  sale, 
and  out  of  the  proceeds  of  such  sale  retain  the  whole  of  such 
debt  and  interest  thereon,  and  all  necessary  costs  incurred  in 
finding  and  caring  for  said  property,  and  return  the  surplus 
to  said  party  of  the  first  part;  and  if  from  any  cause  said 
property  shall  fail  to  satisfy  said  debt  and  interest,  and  costs 
incurred,  said  first  party  agrees  to  pay  the  deficiency.  In 
case  of  conditions  broken,  said  property  or  any  part  thereof 
ma}^  at  the  option  of  the  mortgagee,  be  taken  to  Downs,  Os- 
borne County,  Kansas,  or  to  any  place  in  the  county  where 
the  same  may  be  at  the  time  of  taking  possession  thereof,  and 
there  be  advertised  and  sold." 

The  case  was  tried  before  the  court  and  a  jury,  and  the 
plaintiff,  on  his  own  behalf  and  as  a  witness,  gave  the  follow- 
ing, among  other  testimony:  — 

"  Q.  When  you  left  the  goods  in  Andrews's  possession,  what 
did  you  intend  that  he  should  do  with  them  ?  A.  I  supposed 
that  he  was  going  to  sell  out  and  put  his  money  in  the  bank 
and  meet  this  obligation;  that  was  my  intention;  I  don't  know 
as  there  was  anything  said  about  it.  I  have  no  recollectioa 
of  anything  being  said  as  to  what  he  was  to  do  with  them  at 
all. 

"  Q.   You  had  no  talk  about  it  whatever  T     A.   No. 

"Q.  You  expected  he  would  go  on  and  sell  them  out  at  re- 
tail as  he  had  been  doing  ?     A.   Yes,  sir." 
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It  also  appears  from  the  evidence  that,  prior  to  tho  execu- 
tion of  the  mortgage,  Andrews  was  engaged  in  a  mercantile 
business  in  tlie  city  of  Downs,  in  Osborne  County.  He,  with 
his  family,  resided  in  the  upper  story  of  the  building  in  which 
he  did  business,  and  his  goods  were  kept  in  the  lower  story 
thereof.  These  goods  constituted  the  property  which  An- 
drews mortgaged  to  the  plaintiff.  The  plaintiff  and  Andrews 
were  brothers-in-law,  having  married  sisters.  The  note  se- 
cured by  the  mortgage  was  given  for  one  hundred  dollars  then 
loaned,  and  for  a  pre-existing  debt.  Andrews  retained  the 
possession  of  the  goods.  On  November  24,  1888,  Andrews 
left  the  country,  and  has  never  returned.  On  the  next  day, 
which  was  Sunday,  the  creditors  of  Andrews  demanded  of  the 
plaintiff  that  he  should  execute  to  them  a  bill  of  sale  for  the 
goods,  but  he  refused,  and  on  the  evening  of  that  day  he  went 
to  the  residence  (or  late  residence)  of  Andrews,  for  the  pur- 
pose of  obtaining  the  possession  of  the  goods.  Mrs.  Andrews 
was  at  home,  and  in  the  story  above  the  place  where  the 
goods  were  kept,  which  latter  place  was  called  the  *'  store." 
He  procured  a  key  to  the  "store"  from  ISIrs.  Andrews,  with 
the  intention,  as  he  informed  her,  of  taking  the  possession  of 
the  goods.  He  then  went  down  to  the  "  store,"  unlocked  the 
front  door  thereof,  stepped  inside,  stayed  there  for  a  few  minutes 
with  the  intention  of  taking  the  possession  of  the  goods,  and 
then  went  out  and  locked  the  door  behind  him.  A  few  hours 
later,  and  after  midniglit,  the  aforesaid  orders  of  attachment 
were  levied  upon  the  goods,  and  the  officers  took  the  posses- 
sion of  them,  and  on  the  next  day  the  plaintiff  commenced 
this  action.  These  are  substantially  all  the  facts  of  the  case 
that  are  of  any  importance.  The  defendants  demurred  to  the 
plaintiff's  evidence,  upon  the  ground  that  it  did  not  prove  any 
cause  of  action,  and  the  court  below  sustained  the  demurrer, 
and  rendered  judgment  accordingly;  and  the  plaintiff,  as 
plaintiff  in  error,  brings  the  case  to  this  court  for  review. 

The  only  question  presented  to  this  court  is,  whether  the 
aforesaid  chattel  mortgage  is  void  as  against  the  mortgagor's 
attaching  creditors.  Under  section  2  of  the  statute  of  frauds, 
every  transfer  of  property,  real  or  personal,  made  with  the 
intent  to  hinder,  delay,  or  defraud  creditors,  is  void.  It  is 
also  true  that  a  chattel  mortgage  generally  has  a  tendency  to 
hinder  and  delay  the  creditors  of  the  mortgagor  in  the  collec- 
tion of  their  claims;  and  it  is  also  a  general  rule  of  law  that 
every  person  is  presumed  to  intend  the  natural  and  probable 
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consequences  of  his  own  voluntary  acts.  But  where  a  chattel 
mortgiige  is  executed  in  good  faith  and  for  the  purpose  of 
pecuriiig  a  real  debt,  and  the  terms  are  reasonable,  it  will  be 
held  to  be  valid,  although  it  may  have  a  tendency  to  hinder 
or  delay  the  creditors  of  the  mortgagor  in  the  collection  of 
their  claims.  The  present  mortgage  contains  the  following 
stipulation:  "This  mortgage  is  hereby  made  to  cover  any  and 
all  goods  that  may  be  purchased  from  time  to  time  to  replace 
goods  sold  that  are  covered  by  this  mortgage."  This  stipu- 
lation, it  is  said  in  the  brief  of  defendants  in  error,  was  in 
writing,  while  very  nearly  all  the  remainder  of  the  mortgage 
was  in  print,  a  blank  printed  chattel  mortgage  having  been 
used  in  drawing  up  the  mortgage  executed.  This  statement 
of  counsel  has  not  been  denied,  and  it  is  probably  true,  al- 
though there  is  no  direct  evidence  in  the  record  tending  to 
show  whether  the  stipulation  was  in  writing  or  not,  or  what 
portion  of  the  mortgage  was  in  writing  and  what  not.  The 
stipulation,  however,  as  found  in  the  record  brought  to  this 
court,  is  underscored,  and,  as  we  understand,  the  court  below 
held  that  the  mortgage  was  void  upon  the  ground  that  this 
stipulation  rendered  it  void.  Of  course  the  court  below  had 
the  mortgage  before  it  and  knew  what  part  of  it  was  in  writ 
ing  and  what  was  not.  Now,  for  the  purpose  of  upholding 
and  sustaining  the  decision  of  the  court  below,  we  think  that 
it  should  be  held  that  this  stipulation  was  in  writing,  and 
that  the  other  stipulations  in  the  mortgage  which  might  tend 
to  contradict  it  or  modify  it  should  be  held  to  be  in  print. 
And  further,  this  stipulation  is  an  extraordinary  one,  while 
the  other  stipulations  in  the  mortgage  are  common  and  ordin- 
ary stipulations,  such  as  are  generally  found  in  chattel  mort- 
gages. And  if  we  should  hold  that  this  stipulation  was  writ- 
ten in  the  mortgage  by  the  parties,  then  we  must  consider  that 
it  expressed  their  exact  intention,  and  that  any  other  stipula- 
tions in  the  mortgage  only  in  print,  and  which  might  not  be 
in  harmony  with  it,  did  not  express  their  true  intention;  and 
construing  the  stipulations  in  this  manner,  it  would  seem  to 
require  that  the  mortgage  should  be  held  to  be  void.  We 
think  that  by  unavoidable  implication  this  stipulation  author- 
ized the  mortgagor  to  sell  and  dispose  of  the  goods  —  not  merely 
at  retail,  or  in  the  ordinary  course  of  trade  or  in  the  ordinary 
course  of  business,  which  would  simply  be  an  authority  to 
release  from  the  encumbrance  of  the  mortgage  only  a  small 
portion  of  the  goods  from  time  to  time — ■  but  it  gave  to  the 
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mortgagor  an  authority  to  sell  and  dispose  of  the  whole  of  the 
property  at  once,  or  in  the  lump,  or  in  any  sized  lots,  as  he 
might  choose.  There  is,  in  fact,  no  limitation  of  any  kind  or 
amount  upon  the  sale.  Besides,  the  mortgage  does  not  in  fact 
provide  what  should  he  done  with  the  proceeds  of  the  sale 
when  the  goods  are  sold.  Tliere  is  no  stipulation  that  the 
snortgagee  should  have  the  proceeds,  or  that  they  should  be 
kept  or  deposited  for  his  benefit.  All  was  left  with  the  mort- 
gagor, and  he  had  the  power  to  do  as  he  chose. 

It  is  true  the  stipuhition  contemplates  that  other  goods 
might  be  purchased  to  replace  the  goods  sold,  but  the  pur- 
chase of  other  goods  was  not  obligatory.  Of  course  any  sale 
of  any  portion  of  the  mortgaged  goods  would  destroy  the  mort- 
gage encumbrance  to  that  extent,  and  a  sale  of  all  the  mort- 
gaged property  would  completely  destroy  the  morti^age.  A 
power  given  to  the  mortgagor  to  sell  the  whole  of  the  mort- 
gaged property  would  really  render  the  mortgage  nugatory, 
and  the  mortgagor  would  still  remain  substantially  the  owner 
of  the  property.  Such  a  power  in  any  mortgage  would  be  in- 
consistent with  any  supposed  encumbrance  granted  by  the 
mortgage,  and  a  mortgage  granting  such  a  power  should  be 
held  to  be  at  least  prima  facie  if  not  absolutely  void.  There 
is  nothing  to  this  case,  either  in  the  mortgage  or  as  shown  by 
the  extrinsic  evidence,  that  tends  to  explain  how  the  parties 
intended  that  the  sale  or  sales  of  the  mortgaged  property 
should  be  made,  or  what  should  be  done  with  the  proceeds. 
The  plaintiff,  by  his  own  parol  testimony,  showed  that  he 
understood  that  the  mortgagor  would  "  sell  out "  the  goods,  or 
sell  them  at  retail,  as  he  had  been  doing,  "  and  put  his  money 
in  the  bank  and  meet  this  obligation  ";  but  so  far  as  is  sliown, 
there  was  no  agreement  or  understanding  between  the  parties 
or  on  the  part  of  the  mortgagor,  other  than  that  shown  by  the 
mortgage,  as  to  how  the  sale  or  sales  should  be  made  or  what 
should  be  done  with  the  proceeds.  Hence,  under  the  stipula- 
tions of  the  mortgage  and  the  parol  testimony,  we  must  as- 
sume that  the  mortgagor,  while  in  the  possession  of  the  mort- 
gaged pr()perty,  had  the  absolute  control  over  the  same,  and 
the  absolute  right  to  sell  it  as  he  chose,  and  the  absolute  con- 
trol over  the  proceeds. 

But  it  is  claimed  that  the  plaintiff  as  mortgagee  obtained 
the  possession  of  the  goods  before  any  of  the  same  were  sold, 
and  that  such  possession  cured  all  irregularities  and  rendered 
the  mortgage  valid.     The  possession,  however,  was  not  pro- 
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cured  by  any  delivery  of  the  goods  by  the  mortgagor  or  with 
his  consent.  The  plaintiff  took  the  possession  of  the  property 
without  the  mortgagor's  consent  and  only  by  virtue  of  the 
authority  given  by  his  void  mortgage  —  not  void  because  it 
had  not  been  deposited  with  the  register  of  deeds;  not  void 
because  of  a  want  of  notice  to  the  mortgagor's  creditors  or  sub- 
sequent purchasers  or  encumbrancers;  not  void  because  of  an 
insufHcient  description  of  the  mortgaged  property;  not  void 
because  of  a  want  of  a  renewal  affidavit,  and  not  for  any 
other  mere  irregularity  which  was  not  in  contravention  of 
good  morals  or  public  policy,  but  void  because  of  a  stipula- 
tion contained  in  the  mortgage  which  must  be  considered  as 
against  public  policy,  if  not  in  contravention  of  good  morals, 
and  as  tending  to  hinder  and  delay  creditors  in  the  collection 
of  their  just  claims,  and  thus  hindering  and  delaying  of  credi- 
tors without  any  good  reason  therefor,  and  providing  for  such 
a  disposal  of  the  property  as  must  necessarily  render  the 
mortgage  itself  substantially  nugatory.  What  the  effect  of 
the  delivery  of  the  possession  of  the  mortgaged  property  by 
the  mortgagor  to  the  mortgagee,  or  a  taking  of  the  possession 
of  the  property  by  the  mortgagee  with  the  consent  of  the  mort- 
gagor would  be,  it  is  wholly  unnecessary  in  this  case  to  decidCy 
for  nothing  of  that  kind  took  place  in  this  case.  It  was  not 
shown  that  the  mortgagor  ever  gave  his  consent  otherwise 
than  by  the  mortgage.  Thexe  is  no  evidence  tending  to  show 
that  the  mortgagor's  wife  had  any  authority  from  the  mort- 
gagor to  deliver  the  property  to  the  mortgagee,  and  it  cannot 
be  supposed  that  she  had  any  such  authority  merely  because 
she  was  his  wife.  A  taking  of  the  possession  of  mortgaged 
property  by  the  mortgagee,  to  be  sufficient  to  cure  all  irregu- 
larities and  to  make  the  mortgage  valid,  must  be  either  under 
the  authority  of  a  written  instrument  valid  and  sufficient  for 
that  purpose,  or  under  some  valid  parol  consent  of  the  mort- 
gagor.    Such  was  not  this  case. 

We  have  given  this  case  a  great  deal  of  attention,  and  care- 
fully considered  it  in  all  its  aspects.  We  have  also  examined 
many  authorities,  with  a  hope  that  our  minds  might  become 
thoroughly  satisfied,  but  still  we  have  great  doubts.  Among 
the  decisions  of  our  own  court  which  we  have  examined  are 
the  following:  Parsons  Sav.  Bank  v.  Sargent^  20  Kan.  576; 
Frankhouser  v.  Ellett,  22  Kan.  127;  31  Am.  Rep.  171;  Dayton 
V.  People's  Sav.  Bank,  do  Kan.  421;  Cameron  v.  Marvin,  26 
Kan.  612;  Muse  v.  Lehman^  30  Kan.  514;  Leser  v.  Glaser,  32 
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Kan.  546;  Dolan  v.  Van  Demark,  35  Kan.  304;  Howard  T. 
Rohlfing,  36  Kan.  357;  Gagnon  v.  Brown,  47  Kan.  83.  See  also, 
3  Am.  &  Eng.  Ency.  of  Law,  196,  197;  Jones's  Chattel  Mort- 
gages, sees.  104,  178,  and  the  whole  of  chapter  9,  including 
sees.  379-425. 

We  think  the  conclusions  which  we  have  reached  in  this 
case  are  in  harmony  with  the  spirit  of  all  the  decisions  here- 
tofore rendered  by  this  court,  and  are  also  in  harmony  with 
the  most  of  the  decisions  rendered  by  other  courts.  Many 
decisions  of  other  courts,  however,  may  be  found  with  which 
the  foregoing  conclusions  are  not  in  harmony.  Therefore, 
while  we  have  very  grave  doubts  as  to  the  correctness  of  the 
decision  rendered  by  us  in  this  case,  yet,  taking  into  consid- 
eration the  peculiar  facts  of  tliis  case,  with  all  the  reasons  for 
and  against  the  present  decision,  and  taking  into  considera- 
tion all  the  decisions  of  other  courts  sustaining  or  opposing 
this  decision,  we  are  inclined  to  think  that  the  decision  is 
correct,  and  therefore  the  judgment  of  the  court  below  will  be 
affirmed. 

All  the  Justices  concurring. 

ChATTBL  MoBTQAOBS  —  POWKR   0»  SaLK  by  MoRTGAQOR  —  VALIDnTAS 

TO  Creditors.  —  A  chattel  mortgage  executed  npoa  an  agreement  that  the 
mortgagor  remain  in  possession  and  sell  the  property  at  retail  or  wholesale, 
and  use  the  proceeds  substantially  as  before  the  execution  of  the  mortgage, 
is  void  as  to  the  creditors  of  the  mortgagor:  Mandeville  v.  Avery,  124  N.  Y. 
876;  21  Am.  St.  Rep.  678.  See  extended  note  to  Peahody  t.  London,  15 
Am.  St.  Rep.  912-917,  in  which  this  subject  is  thoroughly  discasse.l.  The 
following  recent  cases  uphold  the  doctrine  that  chattel  mortgages,  where 
the  possession  is  kept  by  the  mortgagor,  and  in  which  he  is  given  the  power 
to  sell  the  mortgaged  chattels,  are  void  as  against  the  creditors  of  the  mort- 
gagor: OallagfvTv.  Rosenfield,  47  Minn.  507;  Rocheleauv.  Boyle,  11  Mont. 
451;  Gallagher  r.  Gold/rank,  75  Tex.  562;  Brasher  v.  Chri^f-ophe,  10  OoL  284; 
Wither  r.  Kray,  73  Tex.  633;  Huschle  v.  Morris,  131  IlL  687;  Standard  Im» 
flement  Co.  t.  ScAultz,  45  Kan.  62;  Aiken  v.  FobcoU,  19  Or.  493. 


896         Board  of  Commissioners  etc.  v.  Ottawa.     [Kansas, 

Board  op  Commissioners  op  Franklin  County 
V,  City  op  Ottawa. 

[49  KAN3A8,  747.] 

Taxation  —  Assessmknt  ov  Poblio  Puopekty  foe  Local  Improvkmsnt. 
Cities  have  power  to  levy  upon  public  grounds  the  special  asaessmenta 
necess^ary  to  improve  the  streets  and  sidewalks  in  front  of  and  around 
them;  and  when  the  proper  authorities  refuse  to  pay  such  assessments, 
and  the  property  cannot  be  sold  at  forced  sale,  the  amount  thereof  may 
be  adjusted  in  a  judicial  proceeding,  and  the  judgment  enforced  and 
collected  the  same  as  any  other  judgment  against  the  city  or  county. 

F.  A.  Waddhj  county  attorney,  and  John  W.  Defordy  for  the 
plain tiflf  in  error. 

H.  A.  Richards,  for  the  defendant  in  error. 

HoRTON,  C.  J.  The  city  of  Ottawa,  in  Franklin  County,  is 
a  city  of  the  second  class.  Block  85  in  that  city  was  granted 
to  the  county  of  Franklin  by  the  Ottawa  Town  Company  for 
a  court-house  square,  and  county  buildings  have  been  erected 
thereon.  In  1887,  the  city  of  Ottawa,  under  the  provisions  of 
the  statute,  macadamized  Main  Street  between  Tecumseii  and 
Fifth  Streets,  and  a  special  assessment  on  accoutit  of  such 
macadamizing  was  made  under  the  statute  upon  said  block 
85  amounting  to  the  sum  of  $573.10.  Subsequently  a  claim 
for  that  amount  was  presented  to  the  board  of  county  com- 
missioners for  allowance.  This  was  refused,  and  an  appeal 
was  taken  to  the  district  court.  It  was  there  allowed,  and 
judgment  rendered  accordingly.  Complaint  is  made  of  this 
judgment. 

The  question  is,  had  the  city  of  Ottawa  the  power  to  levy  a 
special  assessment  of  $573.10  for  the  improvement  of  Main 
Street  in  front  of  the  "  court-house  square  "  without  the  con- 
sent of  the  board  of  county  commissioners,  and  then  collect  it 
by  judicial  proceedings  against  the  county?  Section  5  of 
article  12  of  the  constitution  ordains:  "Provision  shall  be 
made  by  general  law  for  the  organization  of  cities,  towns,  and 
villages;  and  their  power  of  taxation,  assessment,  borrowing 
money,  contracting  debts,  and  loaning  their  credit  shall  be  so 
restricted  as  to  prevent  the  abuse  of  such  power."  Paragraph 
788,  General  Statutes  of  1889,  grants  to  cities  of  the  second 
class  full  authority  to  enact  ordinances  "to  open  and  improve 
streets,  avenues,  and  alleys,  ....  within  tlie  city,  and  for 
the  purpose  of  paying  for  the  same,  shall  have  power  to  make 
assessments  in  the  following  manner,  to  wit:  ,  ,  ,  .  For  pav- 
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ing,  macadamizing,  curbing,  and  guttering  all  streets,  avenues, 
and  alleys,  ....  the  assessment  shall  be  made  for  each 
block  separately  on  all  lots  and  pieces  of  ground  to  the  center 
of  the  block,  on  either  side  of  such  street  or  avenue,  the  dis- 
tance improved  or  to  be  improved  ":  Gen.  Stats,  of  1889,  c.  19, 
sec.  32.  This  section  authorizes  the  improvement  of  streets, 
and  provides  that  in  payment  the  city  shall  have  power  to 
make  assessments  upon  all  lots  and  pieces  of  ground  abutting 
upon  the  i:i)provement,  without  any  exemption  or  reservation 
whatever.  This  court  has  ruled  that  section  1,  article  11,  of 
the  constitution  of  the  state,  providing  for  a  uniform  and 
equal  rate  of  assessment  and  taxation,  relates  to  taxes,  and 
does  not  apply  to  such  special  assessments  or  taxes  as  are  i  m 
posed  upon  abutting  lot  owners  in  cities  for  street  improve- 
ments: Comviusioners  of  Ottawa  Co.  v.  Nelson^  19  Kan.  234; 
27  Am.  Rep.  101;  Hines  v.  Leavenworth,  3  Kan.  186.  It  has 
been  decided  frequently  by  this  court  that  a  city  has  exclusive 
care  and  control  of  its  streets  and  sidewalks,  and  must  niiike 
them  reasonably  safe  for  travel:  City  of  Atchison  v.  King,  9 
Kan.  550;  Jaasen  v.  Atchison,  16  Kan.  358;  Osage  City  v. 
Brown,  27  Kan.  74;  Mnxdthy  v.  Leavenworth,  28  Kan.  747.  It 
follows  necessarily  that  a  city  must  keep  in  repair  its  streets 
and  sidewalks.  The  statute  provides  how  this  may  be  done. 
There  is  no  exemption  in  the  statute  of  a  court  house  or  other 
public  grounds.  Streets  and  sidewalks  in  front  of  or  around 
a  court-house  square  or  other  public  ground  should  be  kept 
in  as  safe  condition  by  the  city  as  other  streets  and  sidewalks. 
It  is  not  just  that  the  other  abutting  lot  owners  pay  the  special 
assessments  intended  to  improve  or  benefit  the  court-house 
square.  It  is  certainly  unfair  that  the  taxpayers  of  the  city 
should  pay  for  all  the  special  improvements  beneficial  to  the 
court-house  square,  when  all  the  taxpayers  of  the  county  are 
equally  interested  therein. 

It  is  said  by  Judge  Cooley  that,  "  It  is  no  objection  to  an 
assessment  for  a  local  work  that  tlie  property  assessed  is  used 
for  a  purpose  that  will  not  be  specially  advanced  by  tlie  im- 
provement; as,  for  instance,  that  it  is  dedicated  to  tlie  pur- 
poses of  sepulture,  or  is  occupied  by  a  building  erected  for  the 
purposes  of  public  worship,  or  is  devoted  to  school  or  charita- 
ble purposes,  or  constitutes  the  track  of  a  railroad,  or  is  put 
to  any  use  to  which  the  market  value  of  the  property  is  un- 
important. There  is  nothing  necessarily  permanent  in  any 
present  use;  not  sufficiently  so,  at  least,  to  give  it  a  control- 
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ling  influence  in  determining  principles  of  taxation.  Even 
public  property  is  often  subjected  to  these  special  assessments, 
there  being  no  more  reason  to  excuse  the  public  from  paying 
for  such  benefits  than  there  would  be  to  excuse  from  payment 
when  property  is  taken  under  eminent  domain":  Cooley  on 
Taxation,  sec.  458;  St.  Louis  Public  School  v.  St.  Louis,  26  Mo. 
468. 

In  Mayor  of  Baltimore  v.  Green  ^fountain  Cemetery,  7  Md. 
617,  it  was  held  that,  "the  property  of  the  United  States  of 
the  city  and  county  of  Baltimore  are  all  exempted  from 
taxes,  and  yet  it  has  never,  so  far  as  we  are  informed,  been 
contended  that  it  was  not  liable  for  the  paving  done  in  front 
of  it,  and  we  can  see  no  reason  why  that  of  the  appellees 
should  be.  If  the  latter  be  not  responsible,  then  it  is  evident 
the  street  must  forever  remain  unpaved,  or  the  expense  of  it 
be  borne  wholly  and  entirely  by  the  proprietors  of  the  lots 
opposite.  Surely  this  never  could  have  been  the  intention  of 
the  legislature,  nor  can  it  be  imagined  it  was  its  purpose  to 
compel  the  city  generally  to  do  it.  It  must  be  viewed 
practically  as  a  benefit  conferred  on  the  property  of  the  ap- 
pellees, and  the  mere  fact  that  they  were  indifferent  to  it 
ought  not  to  avail  in  their  favor  any  more  than  the  like  indif- 
ference of  an  individual  proprietor  would  shield  him  from 
liability  to  pay  his  quota  when  paving  is  done  in  front  of  his 
ground." 

In  Hassan  v.  Rochester,  67  N.  Y.  528,  Miller,  J.,  in  deciding 
the  case,  used  the  following  language:  "/n  the  Matter  of  the 
Mayor  of  New  York,  11  Johns.  77,  it  was  held  that  .... 
churches,  which  were  exempt  from  taxation  under  the  act  of 
1801,  were  not  exempted  from  assessments  for  local  improve- 
ments. The  same  rule  would  render  the  property  of  the  state 
liable  for  such  assessments.  As  these  are  considered  under  the 
decisions  as  benefits  to  the  property  assessed,  increasing  its 
value,  and  not  as  a  tax,  no  valid  reason  exists  why  the  state, 
any  more  than  individuals,  should  be  exempted  from  paying 
for  the  advantages  conferred.  A  different  rule  would  compel 
individual  lot  owners  to  pay  assessments  levied  for  improve- 
ments which  were  a  benefit  to  the  state  lands,  without  any 
adequate  advantage,  and  in  many  instances  impose  a  burden 
whichwould  be  extremely  onerous  and  produce  great  injus- 
tice. This  could  not  have  been  intended.  Although  the  state 
cannot  be  made  a  party  to  an  action  to  enforce  such  a  claim 
and  be  sued  in  its  sovereign  capacity,  it  may  be  assumed  that 
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the  state  will  provide  means  for  the  liquidation  of  assessments 
imposed  by  virtue  of  laws  enacted  by  its  legislature,  and  that, 
as  has  been  frequently  done  heretofore,  appropriations  will  be 
made  for  that  purpose." 

We  do  not  think  that  the  phrase  in  paragraph  790,  General 
Statutes  of  1889,  concerning  *'  the  taxable  property  chargeable 
therewith,"  restricts  a  city  from  levying  .special  assessments 
or  taxes  upon  public  grounds,  because,  if  construed  as  is 
claimed  by  counsel  for  Franklin  County,  then  all  the  prop- 
erty used  exclusively  for  literary,  educational,  scientific,  re- 
ligious, benevolent,  and  charitable  purposes  will  also  be 
exempt  from  the  levy  or  payment  of  special  assessments  or 
taxes.  This  is  contrary  to  the  general  view  held  by  the  pro- 
fession, and  is  opposed  to  the  practice  prevailing  in  the  cities. 
While  such  property  is  exempt  from  taxation  under  section 
1,  article  11,  of  the  constitution,  it  is  not  exempt  from  special 
assessments,  or  taxes  for  the  improvement  of  streets  or  side- 
walks. 

The  serious  difficulty  in  this  case  is  as  to  the  manner  of 
collecting  the  special  assessment.  We  held,  in  the  case  of 
Commissioner 8  of  Stafford  Co.  v.  First  Nat.  Bank,  48  Kan.  561, 
that  as  the  statute  makes  special  provision  for  the  collection 
of  taxes,  they  are  not  a  debt  in  the  ordinary  sense  of  the  term, 
and  consequently  an  action  will  not  lie  for  their  recovery. 
We  have  no  inclination  to  change  that  ruling.  A  court  house 
cannot  be  sold  or  disposed  of  under  tax  proceedings  or  at 
forced  sale  for  special  assessments  or  taxes  levied  upon  the 
ground  thereof.  Such  grounds  are  for  the  uses  and  purposes 
of  the  public,  and  are  essential  to  the  administration  of  the 
executive  and  judicial  duties  of  the  county  and  state,  and, 
therefore,  are  not  subject  to  sale  for  taxes  or  upon  judgments 
rendered  against  a  county.  Perhaps  it  ought  to  be  assumed, 
when  a  special  assessment  is-  made  in  accordance  with  the 
provisions  of  the  statute  for  the  opening  or  improvement  of  a 
public  street,  that  the  officials  of  the  county  would  allow  and 
provide  for  the  payment  of  the  same  without  any  action  or 
other  legal  proceedings  being  necessary.  It  is  presumed  that 
the  sovereign  or  state  will  do  no  wrong.  If  a  county,  how- 
ever, refuses  to  pay  the  special  assessments  or  taxes  legally 
levied  against  its  property,  as  such  property,  on  account  of 
the  public  uses  to  which  it  is  applied,  cannot  be  sold  at  a  tax 
or  other  forced  sale,  there  is  no  impropriety,  after  the  claim 
is  disallowed,  in  permitting  the  district  court,  on  ap[H;al,  to 
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adjust  the  amount  thereof.  The  judgment  can  then  be  paid 
as  other  judgraentc,  against  a  county:  Gen.  Stats,  of  1889,  par. 
1618.  Such  rule,  it  seems  to  us,  will  be  beneficial  to  all  con- 
cerned, will  work  no  hardsliip  upon  any  one,  and  permit  the 
streets  and  sidewalks  around  public  grounds  to  be  improved 
and  repaired  as  the  statute  prescribes,  and  in  an  equitable 
manner:  Cooley  on- Taxation,  572,  673;  Hassan  v.  Rochester, 
67  N.  Y.  528;  McLean  v.  Bloomington,  106  111.  209;  Adams  Co. 
V.  Quincyy  130  111.  566.  The  Illinois  cases  are  very  muoh  to 
the  point. 

Attempt  is  made  in  one  of  the  briefs  to  show  that  the  con- 
stitution of  Illinois,  making  special  provision  for  cities  and 
towns  to  levy  special  assessments,  differs  widely  from  the 
provisions  of  the  constitution  of  this  state.  We  have  exam- 
ined the  provisions  referred  to,  and  do  not  note  the  difference 
claimed. 

Our  attention  is  called  to  the  decisions  of  the  courts  of 
Massachusetts  and  Texas,  to  the  effect  that  the  property  of 
counties  is  exempt  from  special  assessments  or  taxes.  Not- 
withstanding the  reasoning  of  the  able  courts  of  those  states, 
we  are  inclined  to  think,  under  the  provisions  of  our  consti- 
tution and  statutes,  the  better  rule  to  be  that  cities  have  the 
power  to  levy  upon  public  grounds  the  special  assessments 
necessary  to  improve  the  streets  and  sidewalks  in  front  or 
around  them;  and  where,  for  public  reasons,  the  property 
cannot  be  sold  at  forced  sale,  then  that  the  assessments  can 
be  collected  as  stated. 

The  judgment  of  the  district  court  will  be  aflBrmed. 


Taxation  and  AssEssME^^T  of  Public  Propertt.  —  Taxation  for  Revenue, 
As  a  general  rule,  public  property  of  whatever  nature,  whether  of  the  United 
States  or  of  a  state,  or  of  any  of  its  subordinate  political  subdivisions,  is  not 
liable  to  taxation  for  the  purposes  of  revenue.  Such  property  is  exempt 
from  taxation  on  general  principles  of  public  policy,  and  independently  of 
any  express  provisions  to  the  contrary.  Constitutions  providing  for  tha 
taxation  of  all  property  within  the  state,  and  statutes  imposing  taxes  oa 
anch  property,  do  not  extend  to  or  include  public  property  of  any  descrip- 
tion, and  no  exemption  law  is  needed  to  relieve  it  of  the  burden  of  taxation: 
Doyle  V.  Austin,  47  Cal.  353;  Alai/or  etc.  Nashville  v.  Bank  of  Tennessee,  1 
Swan,  269;  West  Hartford  v.  Board  of  Water  Comrnrs,  44  Conn.  360; 
People  V.  Doe,  36  Cal.  220;  Directors  v.  School  Directors,  42  Pa.  Sr.  22.  The 
use  of  the  words  in  a  state  constitution,  "that  all  property  in  tie  state  " 
■hall  1)6  taxed  means  all  private  property,  and  does  not  incluae  pultlio  prop- 
erty: People  V.  McCreery,  :^4  Cal.  432.  While  mosc-  public  property  is  in 
terms  made  exempt  from  taxation,  either  by  constitutional  or  statutory 
•naotmeut,  atill  without  such  protection  it  is  exempt  upon  general  priaci- 
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pies,  for  as  such  property  is  generally  procured  by  taxation,  it  would  ba 
against  pnnoipio  that  the  product  of  one  taxation  should  be  made  the  sub- 
ject of  another:  West  Hartford  v.  Board  of  Water  Comm'rs,  44  Coua. 
360.  "Nor  can  we  see  how  public  property  can,  in  any  just  sense,  be  oon- 
•idered  as  a  source  of  revenue  to  be  derived  by  the  exercise  of  the  taxing 
power,  for  it  was  by  the  exercise  of  that  power  that  it  was  separated  from 
private  property  and  became  public.  No  positive  law  is  necessary  to  exempt 
the  pul)lic  property  of  the  state  from  taxation  by  any  of  its  corporations  or 
5«as7' corporations,  as  towns,  cities,  or  counties":  Mayor  etc  cf  Nashville  y. 
Baiik  of  Tennessee,  1  Swan.  269. 

United  States  Property.  —  *'  It  is  familiar  law  that  a  state  has  no  power  to 
tax  the  property  of  the  Qnited  States  within  its  limits.  This  exemption  of 
proi)crty  from  state  taxation,  and  by  taxation  we  mean  any  taxation 
by  autiiority  of  the  state,  whether  it  ba  strictly  for  state  purposes 
or  for  mere  local  and  special  purposes  and  objects,  is  founded  upon 
that  principle  which  inheres  in  every  independent  government,  that  it  must 
be  free  from  any  such  interference  of  another  government,  as  may  tend  to 
destroy  its  powers  or  impair  their  efficiency.  If  the  property  of  the  United 
States  couM  be  subjected  to  taxation  by  the  state,  the  object  and  extent  of 
the  taxation  would  be  subject  to  the  state's  discretion.  It  might  extend  to 
buildings  and  other  property  essential  to  the  discharge  of  the  ordinary  busi- 
ness of  the  national  government,  and  in  the  enforcement  of  that  tax  those 
buildings  mijrhc  bo  taken  from  the  possession  and  use  of  the  United  States. 
The  constitution  vests  in  Congress  the  power  to  'dispose  of  and  make  all 
needful  rules  and  regulations  respecting  the  territory  or  other  property  be- 
longing to  tlie  United  States.'  And  this  implies  an  exclusion  of  all  other 
authority  over  the  property  whick  could  interfere  with  this  right  or  obstruct 
its  exercise:  "  Wisconsin  Cent.  R.  R.  Co.  v^  Price  County,  1 33  U.  S.  49(3-504. 
Ill  Far/an  v.  Chicago,  84  111.  227-233,  it  was  said  tliat  "  We  apprehend  that 
no  rule  is  more  uniformly  recognized  than  that  property  of  the  government 
is  never  taxed  unless  expressly  required  by  statute.  It  would  only  be  to 
pay  money  from  the  treasury  to  be  returned  thereto.  It  could  be  of  no 
kind  of  benefit.  It  would  be  entirely  useless,  and  hence  the  government 
never  requires  such  an  act  to  be  performed.  Nor  under  our  system  of  gov- 
ernment can  the  states  tax  the  general  government,  its  agents  or  property, 
nor  can  tiie  gejieral  government  tax  the  states,  their  agents  or  property: 
McCulloch  V.  Maryland,  4  Wlieat.  316;  Osborn  v.  Bank  of  United  States,  9 
Wheat.  733.  In  these  cases  it  was  held  that  the  states  have  no  power  to 
tax  the  instrumentalities  of  the  general  government  employed  in  the  per- 
foriuiince  of  its  proper  functions.  In  the  case  of  Dob'nns  v.  Connnissioners  of 
Erie  Co.,  16  Put.  447,  it  was  held  that  there  was  a  limitation  on  the  tax- 
ing power  of  the  state,  whicii  prohibits  it  from  taxing  the  instruments, 
•molnnients,  and  persons  which  the  United  States  may  use  and  employ  as 
necessary  and  proper  means  to  the  exercise  of  their  sovereign  power.  Now, 
this  block  of  ground  is  used  and  employed  by  the  general  governmeuu  for  a 
customhouse,  post  office,  etc.,  or  in  erecting  buildings  for  that  purpose. 
Now  cubtomhouses,  post  offices,  and  courthouses  are  necessary  instrumen- 
talities, and  are  proper  means  to  be  employed  by  the  general  government  in 
executing  its  sovereign  power.  This  land  was  purchased  by  it  for  tlie  pur- 
pose and  the  legislature  of  the  state  gave  its  consent  that  it  might  be  so 
used,  and  ceded  to  tiie  United  States  jurisdiction  over  the  same.  Tliis  is, 
then,  in  its  fullest  sense,  one  of  tlie  instrumentalities  employed  by  that  gov- 
ernment in  the  proper  exercise  of  its  sovereign  power,  and  falls  within  the 
Am.  St.  Kkp..  You  XXXIIL— 26 
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principle  of  those  decisions  and  of  Nathan  r.  Louisiana,  8  How.  82.  This 
property,  then,  could  not  be  taxed  or  assessed  by  the  state  ":  Fagan  v.  Chi- 
cago,  84  IlL  234.  The  same  principle  was  announced  in  Andrewa  v.  Auditor, 
26  Gratt.  116,  where  it  was  decided  that  when  the  United  States  govern* 
Dieut,  under  an  agreement  with  the  owner  of  land,  erects  a  building  thereoa 
to  be  used  by  its  operatives  employed  by  it  in  dressing  stone  to  be  used  in 
the  erection  of  its  public  buildings,  such  building  is  not  liable  to  state  tax- 
ation.  In  expressing  its  opinion  in  this  case  the  court  adopted  the  language 
used  by  Ciiief  Justice  Marshall  in  deciding  the  case  of  Weston  v.  City  Council 
of  CharUsion,  2  Pet.  449,  where  he  said  that  "The  sovereignty  of  a  state 
extends  to  everything  which  exists  by  its  own  authority  or  is  introduced 
by  its  permission;  but  not  those  means  which  are  employed  to  carry  into 
execution  power  conferred  by  the  people  of  the  United  States.  The  at- 
tempt to  use  the  power  of  taxation  on  the  means  employed  by  the  govern- 
ment of  the  Union  in  pursuance  of  the  constitation  is  itself  an  abuse,  be- 
cause  it  is  the  usurpation  of  a  power  which  the  people  of  a  single  stat« 
cannot  give.  The  states  have  no  power,  by  taxation  or  otherwise,  to  retard, 
impede,  burden,  or  in  any  manner  control  the  operation  of  constitutional 
laws  to  carry  into  execution  the  powers  vested  in  the  general  government." 

The  states  have  no  power  to  tax  the  raeam  and  instruments  employed  by 
the  national  government  in  the  discharge  of  its  constitutional  functions: 
St(t!ion  V.  Bangor,  56  Me.  274-286.  The  power  of  taxation  by  a  state  can- 
not be  broad  enough  or  extensive  enough  to  embrace  property  regarded  aa 
the  means  or  instruments  of  conducting  the  federal  government  and  "the 
moment  that  the  title  to  such  property  becomes  vested  either  in  the  state 
or  the  United  States,  the  property  is  no  longer  the  subject  of  taxation.  It 
does  not  seem  to  make  any  difference  whether  the  property  is  used  as  a 
means  or  instrumentality  for  the  execution  of  any  of  the  powers  of  the  fed- 
eral government  under  the  constitution.  It  is  sufBcient  if  the  title  is  in  the 
United  Stales,  the  exemption  from  taxation  attaches":  People  v.  United 
Stales,  93  IlL  30:  34  Am.  Rep.  155;  citing  McGoon  v.  Scales,  9  Wall.  23; 
Raiiwny  Co.  r.  Prescott,  16  Wall.  603.  A  bridge  across  a  watercourse,  the 
title  to  which  is  exclusively  in  the  United  States,  although  half  of  its  ex- 
pense is  paid  for  by  a  railroad  company,  and  it  is  secured  to  its  use,  is  not 
taxable  by  the  state,  wholly  or  in  part:  Chicago  etc  R,  R.  Co.  v.  Davenport, 
61  Iowa,  451. 

It  is  not  the  intention  in  this  note  to  enter  into  any  extended  discussion 
as  to  the  taxation  of  public  lands,  but  it  may  be  stated  generally  in  passing 
that  such  lands  are  not  taxable  by  the  state  so  long  as  they  are  the  property 
of  the  United  States.  They  can  only  be  taxed  when  the  United  States  ha» 
issued  a  patent  therefor,  or  when  the  purchaser  has  acquired  a  "  perfect 
equity."  When  it  is  said  that  land  sold  by  the  United  States  may  be  taxed 
before  the  issuance  of  patent  therefor,  this  must  be  understood  as  applying 
only  when  the  right  to  the  patent  is  complete,  and  the  equitable  title  is 
fully  vested  in  the  purchaser  without  anything  more  to  be  paid,  or  any  act 
to  be  done,  going  to  the  foundation  of  his  rights.  Prior  to  this  and  while 
the  title  remains  in  the  United  States,  such  land  is  public  property,  not 
subject  to  taxation:  Central  Pac.  R.  R.  Co.  v.  Howard,  52  Cal.  227;  People 
v.  Donnelly,  58  Cal.  144;  WisiXn.nn  Cent.  R.  R.  Co.  v.  Taylor  Co.,  52  Wis.  37; 
Wisconsin  Cent.  R.  R.  Co.  v.  Comslock,  71  Wis.  88;  Railvoay  Co.  v.  Prescott, 
16  Wall.  603;  Railway  Co.  v.  McShane,  22  Wall.  4U.  These  cases  also  show 
that  land  grants  made  by  Congress  to  railroads,  or  to  the  state  in  trust  for 
public  improvements,  upon  certain  conditions  to  be  performed,  remain  A 
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part  of  the  public  domain  and  the  property  of  the  United  States  nntil  anoh 
conditions  are  performed,  and  until  tlien,  or  as  long  aa  the  general  title  re- 
mains in  the  general  government,  the  land  is  not  subject  to  taxation  by  th* 
state. 

When  taxes  are  levied  npon  any  kind  of  property  while  owned  by  the 
United  States,  and  are  sought  to  bo  collected  by  judgment  and  sale,  it  makei 
no  difiference  who  files  objection  to  the  collection  of  such  taxes,  but  it  would 
seem  that  the  district  attorney  of  the  United  States,  resident  in  the  distriol 
where  the  property  is  situate,  is  the  proper  person  to  interpose  such  objeo* 
tion:  People  V.  [TnKcd  Siale.%  93  JU.  30;  34  Am.  Rop.  155. 

Taxation  of  SdUe  PropTtij.  —  N'o  general  rule  of  law  is  more  definitely 
settled  than  that  public  property  belon;;i:ig  to  the  state,  no  matter  in  what 
body  or  person  the  legal  title  may  temporarily  vest,  is  not  subject  to  taxa- 
tion for  the  purposes  of  revenue;  and  the  income  derived  from  any  stata 
institution  owned,  coutrolled,  or  managed  by  the  state,  and  devoted  to 
public  uses  is  not  taxable  for  either  state  or  municipal  purposes:  Board  of 
Regents  v.  HamiUon,  23  Kan.  376;  Ayilin  v.  Regents  of  Unioersily  of  Mirhu 
gan,  83  Mich.  467;  Atlantic  etc.  R.  R.  Co.  v.  Board  of  Comm'rs,  75  N.  C 
474;  Chicago  v.  People,  80  111.  h.'?84;  Trustees  of  Public  Schools  v.  Inhab- 
itants of  Trenton,  30  N.  J.  Eq.  667;  People  v.  Doe,  36  Cal.  220;  Doyle  T. 
Austin,  47  Cal.  353.  In  the  last  case  it  was  said  to  be  well  settled  that  the 
property  of  a  state  or  of  a  municipality  is  not  subject  to  taxation  for  revenue 
purposes.  In  delivering  the  opinion  in  the  case  of  Tru>'tees  of  Puhlic  School) 
V.  Inhabitants  of  Trenton,  30  N.  J.  Eq.  067-681,  the  court  said:  "The  im- 
munity of  the  property  of  the  state  and  of  its  political  subdivisions  from 
taxation  does  not  result  from  a  want  of  power  in  the  legislature  to  subject 
such  property  to  taxation.  The  state  may,  if  it  sees  fit,  subject  its  property 
and  the  property  owned  by  its  municipal  divisions  to  taxation,  in  commoa 
with  other  property  within  its  territory;  but  inasmuch  as  taxation  of  publio 
property  would  necessarily  involve  other  taxation  for  the  payment  of  the 
taxes  so  laid,  and  thus  the  public  would  be  taxing  itself  in  order  to  raise 
money  to  pay  over  to  itself,  the  inference  of  law  is  that  the  general  language 
of  statutes  prescribing  the  property  which  shall  be  taxable  is  not  applicable 
to  the  property  of  the  state  or  its  municipalities.  Such  property  is,  there- 
fore, by  implication,  excluded  from  the  operation  of  the  laws  imposing  tax- 
ation, unless  there  is  a  clear  expression  of  intent  to  include  it.  Hence 
crown  lanils  and  the  property  of  the  state,  or  its  political  subdivisions,  are 
not  taxable  under  general  statutes  providinsf  for  taxation.  Under  the  gen- 
eral tax  law  of  this  state  public  property,  whether  belonging  to  the  state  or 
its  subordinate  political  divisions  such  as  counties,  cities,  towns,  and  town- 
ships, is  not  liable  to  taxation."  In  the  case  of  Inhabitants  of  Worce'<ter  r. 
Worcester,  116  Mass.  193;  17  Atu.  Rep.  159,  the  court  said:  "The  property 
of  the  commonwealth  is  exempt  fro:n  taxation,  because  as  the  sovereign 
power  it  receives  the  taxation  througii  its  officers  or  through  the  municipal- 
ities it  creates,  that  it  may  from  the  means  thus  furnished  discharge  the 
duties  and  pay  the  expenses  of  government.  Its  property  constitutes  one  of 
the  instrumentalities  by  which  it  performs  its  functions.  Aa  every  tax 
would  to  a  certain  extent  diminish  its  capacity  and  ability,  we  would  be  un- 
willing to  hold  that  such  property  was  subject  to  taxation  in  any  form,  unless 
it  were  made  so  by  express  enactment  or  by  clear  implication." 

Property  held  by  the  regents  of  a  state  university  in  their  corporate  capacity 
is  the  public  property  of  the  state  held  by  the  corporation  in  trust  for  the  pur- 
poses to  which  it  is  devoted,  and  is  exempt  from  taxation:  Aplin  v.  Regents  qf 
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UnU'crgily,  S3  Mich.  467;  Sfr/ents  v.  Hamilton,  28  Kan.  376.  In  Af>lin  y.  Regents, 
83  Mich.  470,  it  was  said:  "Thej)ublic  property  belonging  to  the  state  indiules 
the  property  of  all  public  (leparMiients  of  the  state,  such  as  the  Michigaa 
University,  the  rotorin  school,  tiie  school  for  the  lieaf  anil  dumb,  the  state 
prisons,  the  asylums,  the  agricultural  college,  the  state  normal  scliool,  and 
other  public  institutions  supported  by  the  state  through  taxation,  or  by 
funds  or  property  appropriated  by  public  or  private  generosity  for  that 
purpose.  It  cannot  be  supposed  that  the  legislature  would  make  large  appro- 
priations for  tiie  support  of  these  institutions  or  levy  taxes  for  the  same 
purpose,  and  then  assess  the  property  held  Uy  them  in  trust  to  carry  out  the 
same  object  for  which  such  taxes  are  levied." 

Mortyages  in  which  th-'  State  S'^hool  Fund  is  Inveslfd  are  not  subject  to  state 
taxation:  Trustees  of  Ptihhc  Schools  v.  City  of  Trenton,  30  N.  J.  Eq.  C67; 
and  when  the  title  to  the  property  in  which  such  fund  is  invested  is  ac- 
quired by  the  state  under  foreclosure  of  the  mortgage,  and  held  for  school 
purposes  only,  it  is  not  liable  to  taxation  by  the  state:  City  of  Chicago  v. 
People,  80  111.  384.  Lands  which  are  the  proi>erty  of  the  state  are  not  sub- 
ject to  taxation,  and  the  purchaser  thereof  takes  them  free  of  all  tax  liens: 
Bradford  v.  La  Fargue,  30  La.  Ann.  432;  Brnxlon  v.  Rich,  47  Fed.  Rep.  178; 
and  alter  the  title  to  lands  of  an  alien  has  become  vested  in  the  state  by 
eschtat,  they  are  exempt  from  taxation:  Reid  v.  State,  74  Ind.  252.  When 
state  lands  are  conveyed  by  statute  for  a  term  of  years,  the  question  whetiier 
they  are  taxable  or  not  depends,  not  on  the  qualities  of  the  estate  so  granted, 
but  on  the  legislative  intention  as  expre.ssed  in  such  statute:  Stntev.  Haight, 
36  N.  J.  L.  471.  Land  held  by  a  state  institution  as  an  agricultural  college 
under  a  mortgage  for  money  loaned  by  the  state  and  arising  from  the  sale  of 
its  lands  granti.'d  to  it  by  Congress  are  exeiript  from  taxation:  Regents  v. 
Hamilton,  28  Kan.  378.  Land  held  by  the  trustees  of  a  state  industrial  uni- 
versity, belonging  to  and  under  the  control  of  the  state,  is  not  subject  to 
taxation:  Board  of  Trustees  v.  Board  of  Supervisors,  76  111.  184.  Public 
school  houses,  together  with  the  necessary  laud  for  their  use,  are  not  taxable: 
Oerke  v.  Purcell,  25  Ohio  St.  229;  and  schools  or  educational,  charitable,  or 
religious  institutions  established  by  private  donation,  but  carried  on  for  the 
public  benefit,  together  with  the  land  necessary  for  their  use,  may,  by  stat- 
ute, be  exempted  from  taxatiou:  Oerke  v.  Purcell,  25  Ohio  St.  229;  Warde 
r.  Manchester,  56  N.  H.  508;  22  Am.  Rep.  504;  Curtis  v.  Whipple,  24  Wia. 
350;  1  Am.  Rep.  187.  A  state  lunatic  asylum  is  not  subject  to  taxation  by 
the  state:  Williams  v.  Little  White  Rick  Co.,  Wilson  Sup.  Ct.  (Ind.)  7;  nor 
a  bank  chartered  for  the  benefit  of  the  stite:  Nashville  v.  Bank  oj  Tennessee, 
1  Swan,  209;  nor  the  income  of  the  state  derived  from  a  railroad  owned, 
controlled,  and  managed  by  it:  State,  v.  Atkins,  35  Ga.  315;  nor  public  or 
state  money  devoted  to  the  purposes  for  which  it  is  intended,  so  long  as 
they  are  public  purposes:  Commonwealth  v.  Morrison,  2  A.  K.  Marsh.  75; 
Trustees  v.  Taylor,  30  N.  J.  Eq.  618. 

Taxation  of  Municipal  Property.  — The  authorities  are  generally  agreed 
that  tlie  public  property  of  a  city  or  county  used  only  for  governmental 
purposes  is  exempt  from  taxation  by  the  state  or  city  for  the  purposes  of 
revenue:  Low  v.  Lewis,  46  Cal.  550;  Doyle  v.  Austin,  47  CaL  363;  People 
▼.  Salomon,  51  111.  37;  Weit  Hartford  v.  Board  of  Water  Comm'rs,  44 
Conn.  360;  Trmtees  of  Puhlic  Schools  v.  Inhabitants  of  Trenton,  30  N.  J.  Eq. 
667;  Rochester  v.  Rush,  80  N.  Y.  302;  P/per  v.  Singer,  4  Serg.  &  R,  353. 
BuildiuiTS  and  other  property  owned  !)y  municipal  corfiorations,  and  ajjpro- 
priated  to  public  uses,  are  but  the  means  and  instrumentalities  used  for  mu- 
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nicipal  and  governmental  purposes,  and  are  therefore  exempt  from  general 
taxation  by  necessary  implication  in  the  absence  of  any  statutory  or  constitn* 
tioiial  prohibition:  Inhahilants  of  Camden  v.  Camden,  77  Me.  530;    Town  of 

West  llarljord  v.  Board  of  Water  Commrs,  44  Coim.  liOO;  InhahilmUs  of  Wov 
caster  County  v.   Worcester,  116  Mass.  193;  J7  Am.  Rep.   159;  In/iahitanta  qf 

Way  land  v.  County  Comm'ra,  4  Gray,  500.  In  Inhibitanta  of  Camden  v.  Cam.' 
den,  77  Me.  530,  the  court  saiil:  "Towns  are  public  corporations  created  for 
similar  public  purposes  in  the  due  administration  of  the  government  of  the 
state.  As  incident  to  their  existence  and  the  objects  of  tiieir  creation,  they 
are  allowed  to  purchase  or  build  towiihouses,  scliooUiouses,  poorhouses,  and 
police  stations,  these  being  among  the  recognized  functions  of  the  govern- 
jnent,  and  as  such,  exempted  by  implication  from  the  general  provisions  of 
the  statute  in  relation  to  taxation  as  property  appropriated  to  public  uses." 
All  municipal  property  used  for  public  purposes  of  local  improvement,  such 
as  halls  for  municipal  meetings,  courts,  prisons,  or  the  like,  is  exempt;  but 
property  which  is  not  used  for  the  purpose  of  carrying  on  the  municipal 
government,  but  only  for  the  convenience  or  profit  of  the  municipality,  and 
which  is  not  specifically  exempted,  is  liable  to  be  taxed:  City  of  Louisrille  v. 
Comma inoeallh,  1  Duvall,  295;  85  Am.  Dec.  624.  A  state  has  the  power  to 
provide  by  statute  for  the  taxation  of  its  munici[)alities  or  their  corporate 
property,  but  the  intention  to  do  so  must  clearly  appear;  it  will  not  be 
presumed:  Trustees  of  Piihlic  Schooh  v.  Trenton,  30  N.  J.  Eq.  667;  Wayland 
V.  County  Comm'rs,  4  Gray,  500;  City  of  Louinville  v.  CommonwenUh,  1 
Duvall,  2i)5;  85  Am.  Dec.  624;  County  of  Erie  v.  Erie,  113  Pa.  St.  3i0;  Stein 
V.  Mayor  of  Moldle,  24  Ala.  591;  ami  in  the  absence  of  express  exemption  of 
the  property  of  counties  or  cities  from  taxation,  an  exemption  can  be  im- 
plied only  when  the  property  is  actually  iip{)ropriatcd  to  public  uses;  thus 
when  real  estate  is  purciiased  by  a  county  for  enlarging  a  jail  and  jail 
grounds,  it  is  subject  to  taxation  while  leased  for  private  purposes  and  a 
source  of  income  to  the  county,  an<l  such  tax  may  be  levied  by  the  city 
■witliin  which  the  land  is  situated:  E-iscx  County  v.  Salem,  153  Mass.  141. 

Under  tlie  general  rule  that  public  property  beloni^ing  to  a  city  or  county, 
and  used  for  public  purposes,  is  not  subject  to  taxation  for  revenue  purposes, 
it  has  been  decided  that  a  city  cemetery  is  not  liable  to  such  taxation:  Peo- 
ple V.  Doe,  36  Cal.  220;  Louisville  v.  Nevin,  10  Bush,  549;  19  Am.  Rep.  78. 
Nor  is  a  county  poor  house:  Directors  of  Poor  v.  School  Directors,  42  Pa.  St. 
21.  Nor  a  city  and  county  courthouse  and  jail:  Louisrille  v.  Commonwealth, 
1  Duv.ill,  29.");  8")  Am.  Dec.  024;  Inhabitants  of  Worcester  County  v.  Worres- 
ter,  116  Mass  193;  17  Am.  Rep.  159;  County  of  Harris  v.  Boyd,  70  Tex.  237. 
Nor  state  or  city  parks  or  commons:  People  v.  Salomon,  51  111.  37.  Nor  a 
city  wharf:  Low  v.  Leruis,  46  Cal.  550.  Nor  a  city  engine  house:  County  of 
Erie  v.  Erie,  113  Pa.  St.  ."KiO.  Nor  land  and  a  reservoir  purchased  in  fee  or 
otiierwise  acquired  by  a  city  or  county  for  the  purpose  of  public  water  works, 
and  used  for  that  purpose  oidy:  Inhabitants  of  Wnyln.nd  v.  County  Comrnrs, 
4  Gray,  500;  Rochester  v.  Bush,  80  N.  Y.  302;  Toivn  of  West  Hartford  v. 
Board  of  Wafer  Comm'rs,  44  Conn,  300;  Slate  v.  Gnffney,  .34  N.  J.  L.  131. 
But  when  the  city  owning  its  water  works  derives  a  revenue  or  incoine  from 
their  use,  they  are  subject  to  taxation  the  same  as  any  private  property. 
County  of  Erie  V.  Commissioners  of  Water  Works,  113  Pa.  St.  368.  Real  estate 
conveyed  to  a  county  for  its  exclusive  use,  or  acquired  by  it  by  any  other 
means,  so  long  as  it  is  not  used  for  any  oiher  tlian  county  or  municipal  pur- 
poses, ia  exempt  from  taxation:  Durhee  v.  Board  of  CommWs,  29  Kan.  697; 
Inhabitants  of  Wcnxester  County  v.   Worcetter,  IIG  Mass.  193;  17  Am.  Rep.  159; 
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Gibson  v.  TFoioe,  37  Iowa,  168;  Moore  r.  Marled je,  42  Iowa.  26.  Under  thia 
rule  land  used  as  a  city  ferry  landing  ia  not  subject  to  taxation:  Black  r. 
Shej'wood,  84  Va.  906;  People  v.  Board  of  Assessors,  47  Hun,  383.  County 
school  laiula  are  not  subject  to  taxation  while  owned  by  the  counties,  no 
matter  wliether  such  lauds  are  leased  or  not:  Dawjherljj  v.  T/iompsoti,  71 
Tex.  iy2;  Davis  v.  Burnett,  77  Tex.  3. 

Assessment  of  Public  Property  for  Local  Improvement,  — Upon  the  qaestioa 
as  to  tlie  power  of  a  municipality  to  levy  and  collect  an  assessment,  u  dis- 
tinguished from  a  tax,  against  public  property  or  property  exempted  by  law 
from  taxation  generally,  in  cases  when  such  assessment  is  made  for  the  pur- 
pose of  paying  for  a  work  of  local  improvement,  as  the  grading  of  a  street, 
the  laying  of  a  sewer,  or  the  like,  the  authorities  are  in  great  conflict,  and 
perhaps  about  equally  divided.  In  the  only  case  upon  the  subject  which  we 
have  been  able  to  discover  it  was  held  that  real  property  of  the  United 
States  was  not  subject  to  assessment  for  the  purpose  of  paying  the  expenses 
of  extending  a  public  street,  for  the  following  reasons:  "A  municipal  corpo- 
ration has  no  power  to  assess  or  to  exact  from  the  state  or  the  general  govern- 
ment any  sum  for  benefits  conferred.  The  power  to  levy  taxes  or  impose 
assessments  for  benefits  can  only  be  exercised  on  the  governed  and  not  on 
the  governing  power,  whether  Mtate  or  federal.  Nor  does  a  fair  constructioo 
of  the  statute  authorizing  these  assessments  couteinplate  the  exercise  of  sucb 
a  power.  The  whole  statute  manifestly  applies  to  individuals  and  individ- 
ual property.  It  refers  to  persons  alone,  and  not  to  either  the  state  or  gen- 
eral government;  and  it  ia  a  familiar  rule  of  interpretation  that  a  law  which 
refers  to  inferiors  is  never  applied  to  8U[)erior3.  Again,  all  grants  are  taken 
most  favorably  to  the  government  or  public.  Hence  when  the  power  waa 
granted  to  these  municipil  governments  to  make  such  assessments,  it  would 
not  be  a  favorable  construction  to  the  government  to  hold  that  the  assess- 
ment might  be  imposed  on  government  property.  Such  a  power  cannot  be 
implied,  but  can  only  be  exercised  when  expressly  granted":  Fagan  v.  Chi' 
ca./o,  84  111.  234. 

Cases  Exemptiiifj  from  Assessment.  —  It  would  seem  to  be  the  better  rule, 
as  based  upon  the  reasoning  of  those  adjudications  which  have  been  most 
carefully  considered,  that  the  state  legislature  has  power  to  make  the  prop- 
erty of  the  state  or  of  a  municipality  subject  to  assessment  for  local  benefits; 
but  that  property  owned  by  the  state  or  municipalities,  and  used  for  publio 
purposes,  is  not  liable  to  assessment  for  local  benefits  or  improvements  in 
the  absence  of  express  language  in  a  statute  indicating  an  intention  that  it 
should  be  so  assessed:  State  v.  City  of  Hartford,  50  Conn.  89;  47  Am.  Rep. 
622;  StiUe  v.  Hotaling,  44  N.  J.  L.  347;  Doy^  v.  Austin,  47  Cal.  353;  Polk 
Countji  Sav.  Bank  v.  State,  69  Iowa,  24;  Inhabitants  of  Worcester  County  v. 
Worcester,  116  Mass.  193;  17  Am.  Rep.  159.  In  the  last  case  it  was  held 
that  the  charter  of  the  city  of  Worcester,  authorizing  assessments  for  sewers 
on  all  property  benefited,  did  not  extend  to  property  of  the  county,  because 
it  was  not  clearly  expressed  that  such  property  might  be  so  assessed. 

In  Polk  County  Sav.  Bank  v.  State,  139  Iowa,  24,  where  it  was  sought  to 
enforce  a  sewer  assessment  upon  property  owned  by  the  state  and  used  for 
governmental  purposes,  the  court  said:  "The  question  whether  the  city 
counsel  had  the  power  to  make  said  assessments  against  the  property  of  the 
state  arises  upon  the  record  before  us,  and  must  be  determined.  In  adopt- 
ing the  ordinance  mentioned  above,  and  in  making  the  assessment  in  question, 
the  city  assumed  to  exercise  the  power  conferred  upon  it  by  chapter  162, 
acts  of  the  seventeenth  general  assembly.     The  city  has  such  powers  only 
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with  reference  to  the  subject  as  are  conferred  upon  it  l>y  statute;  and  if  the 
power  to  assess  the  cost  of  said  improvement  against  the  property  of  the 
state  is  not  conferred  by  the  act  referred  to  above,  it  does  not  exist.  The 
first  section  of  the  act  empowers  the  council  of  cities  of  the  first  class  to  pro- 
vide by  ordinance  for  the  construction  of  sewers,  and  to  pay  the  cost  of  con- 
structing the  same  out  of  the  general  fund  of  the  city,  or  assess  the  same  on 
the  adjacent  property,  or  to  levy  a  sewerage  tax  within  the  sewerage  dis- 
trict, out  of  which  to  pay  the  cost  of  constructing  the  same.  Another  sec- 
tion of  the  act  provides  that  special  taxes  levied  under  it  for  the  construction 
of  sewers  shall  l)e  payable  by  the  owners  personally  at  the  time  of  the  assess- 
ment, and  shall  be  a  lien  upon  the  property  so  assessed,  and  that  the  prop- 
erty may  be  sold  for  the  payment  thereof  in  the  same  manner  and  with  like 
effect  as  in  case  of  sales  for  the  nonpayment  of  ordinary  city  taxes.  It  is 
apparent,  we  think,  from  a  casual  reading  of  the  statute  that  the  legislature 
never  intended  to  confer  upon  cities  the  authority  contended  for  in  this  ca«e. 
It  is  not  conierred  in  express  terms  by  the  provisions  of  the  act.  If  it  had 
been  the  intention  to  confer  such  power,  we  would  naturally  expect  to  find 
some  provision  making  it  the  duty  of  some  officer  or  agent  of  the  state  to  pay 
such  assessments  when  made,  and  making  the  necessary  appropriations  for 
meeting  such  charges  when  thoj-  accrued.  But  no  such  provisions  have  been 
enacted.  The  power  to  sell  the  property  assessed  for  the  payment  of  the  tax 
is  as  certainly  conferred  by  the  act  as  is  the  power  to  make  the  assessment; 
and  if  the  position  of  plaintiffs  and  the  city  is  correct,  it  follows  that  the  cap- 
ital of  the  state  or  any  of  its  charitable  or  reformatory  institutions,  which 
may  be  situated  within  cities  of  the  first  class  may  bo  sold  for  the  payment 
of  such  assessments,  and  the  title  of  the  state  thereto  divested.  We  will 
not  presume  that  such  a  result  was  intended  ":  Polk  County  Savings  Bank  v. 
State,  69  Iowa,  29,  30. 

A  city  has  no  power  exj)ress  or  iin[)lied,  to  sell  its  own  real  estate  to  sat- 
isfy a  special  assessment  levied  upon  it  for  the  payment  of  a  local  improve- 
ment made  by  its  authority.  In  such  case  the  sale  is  void,  and  confers  no 
title  on  the  purchaser:  Taylor  v.  People,  66  111.  322. 

School  property  or  school  lands  held  in  trust  for  school  purposes  are  gen* 
erally  exempt  from  special  assessments  as  well  as  from  general  taxation: 
Chicaiio  V.  Peo)4e,  80  111.  384;  People  v.  T/mtees  of  Schools,  118  111.  52;  Cilif 
of  Toledo  V.  Board  of  Education,  48  Ohio  St.  83;  City  of  Hartford  v.  Wei^t 
Middle  District,  45  Conn.  4G2;  29  Am.  Rep.  687;  Board  of  Iviprovement  v. 
Little  Bock  ScJiool  DiH.,  56  Ark.  000;  37  Am.  &  Eng.  Corp.  Gas.  392. 

Under  existint;  statutes,  many  charitable,  educational,  and  religious  in- 
stitutions are  exempt  from  taxation  for  any  purpose,  and  though  a  majority 
of  the  cases  hold  that  such  exemption  does  not  extend  to  and  include  special 
assessments  for  local  benefits,  still  respectable  authority  exists  to  support 
the  proposition  that  an  exemption  from  general  taxation  granted  to  sucli  in- 
stitutions will  also  exempt  them  from  liability  for  local  assessments.  Thus 
when  a  college  and  its  lands  are  exempted  from  all  "civil  impositions,  taxes, 
and  rates,"  they  are  also  exempt  from  special  assessment  for  street  improve- 
ment: Harvard  Colli'ye  v.  Boston,  104  Mass.  470;  and  in  St<ite  v.  Mayor  etc 
of  Newark,  30  N.  J.  L.  478,  13  Am.  Rep.  464,  the  act  incorporating  the  pros- 
ecutors, a  protestant  orphan  asylum,  declared  that  their  property  should  not 
be  subject  to  taxes  or  assessments,  and  it  was  decided  that  the  words 
"taxes  "or  "assessments"  were  not  synonymous,  and  that  they  exempted 
the  property  of  such  institution  from  assessments  for  local  beueflts  as  well 
as  from  taxes  for  general  revenue  purposes. 
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When  cliurch  property  is  exempted  from  general  taxation, 'it  is  also  exempt 
from  assessment  lor  the  cost  of  a  sewer  built  by  the  city  in  the  street  OH 
which  such  property  fronts.  An  assessment  on  a  city  lot  for  the  cost  of  mu* 
nicipal  improvement  in  the  street  ou  which  the  lot  fronts,  is  nothing  more 
nor  less  than  a  species  of  local  taxation:  City  of  Eiie  v.  First  Univeraalist 
Church,  105  Pa,  St.  278.  The  same  doctrine  is  maintained  in  Trustees  First 
etc.  Church  v.  Atlanta,  76  Ga.  181-190,  where  the  court  said:  "Where,  let 
us  ask,  in  the  legislation  of  this  state  can  a  statute  be  found,  which  imposes 
any  tax,  or  burden  in  the  nature  of  such  tax,  either  upon  'public  property' 
or  upon  '  places  of  religious  worship,'  or  'places  of  burial,'  or  upon  'property 
used  purely  for  charitable  purposes?'  W^hen  has  any  municipal  corporation, 
created  by  our  laws,  or  authorized  by  our  constitution,  under  any  general 
power  to  make  assessments,  ever  before  set  up  a  claim  to  impose  burdens  for 
the  support  of  tlie  city  government,  or  for  the  maintenance  of  its  police 
powers  upon  jiroperty  held  by  the  public,  or  for  purposes  of  religions  wor- 
ship, or  chaiity,  or  sepulture?  If  there  were  nothing  else  but  what  is  sag* 
gested  by  these  considerations,  we  would  find  it  impossible  to  conclude, 
without  disregarding  every  rule  of  construction  applicable  to  such  cases,  that 
tlie  legislature  ever  intended  to  confer  upnn  the  city  rulers  and  ofiBcers  the 
power  they  are  endeavoring  to  exercise.  Does  it  not  surpass  belief  that  the 
frainers  of  this  act  thought  they  were  enabling  the  municipality  to  burden 
aiul  encumber  the  capitol  grounds,  located  in  Atlanta,  with  assessments  in 
order  to  lay  down  pavements,  to  construct  sewers,  drains,  etc.,  and  upon 
failure  or  refusal  to  pay  the  assessment  made  for  these  purposes,  to  bring  the 
capitol  and  the  ground  upon  which  it  stands  to  sale,  and  thus  force  the  state 
to  pay  its  portion  of  whatever  liability  was  incurred  for  the  making  of  such 
improvements?  It  is  inconceivable  that  the  legislature,  by  any  general  grant, 
could  have  relinquished  its  power  over  this  subject  even  temporarily,  so  as 
to  enable  a  few  persons,  owning  one  third  of  the  land  in  a  block  abutting  on 
a  street  in  which  its  property  happened  to  be  located,  to  burden  it  with  the 
expense  of  such  costly  improvements  as  the  city  authoriti-^'s  might  see  proper 
to  direct,  and  in  certain  contingeucies  to  bring  it  to  sale  and  divest  the  title 
of  the  state  and  oust  it  from  its  use  and  possession;  and  if  they  could  not  do 
this  to  the  capitol  grounds,  why  should  they  be  entitled  to  do  it  to  the  county 
courthouse  and  jail,  the  poorhouses,  the  various  public  schools,  or  the  prem* 
ises  occupied  by  churches  or  charity  hospitals,  or  such  as  are  used  for  burial 
purposes?  AH  these  establishments  are  found  in  the  same  clause  of  the  con. 
stitution,  and  of  the  act  giving  effect  to  it,  with  the  public  property,  and  so 
far  as  concerns  their  liability  to  taxation,  are  placed  upon  precisely  the  same 
footing  with  it,  and  there  is  good  reason  for  the  close  and  intimate  associa- 
tion of  these  several  possessions,  in  that  they  are  devoted  as  well  as  the  pub- 
lie  property,  to  the  attainment  of  the  legitimate  ends  of  government,  and 
each  contributes  its  share  to  securing  that  great  and  paramount  object."  The 
court  then  decides  that  the  policy  of  the  state  as  exhibited  by  its  constitu- 
tion and  the  history  of  its  legislation,  is  to  encourage  and  advance  religion 
and  foster  charity,  and  that  a  statute  allowing  local  assessments  for  street 
improvements  will  not  be  construed  under  general  expressions  as  including 
the  power  to  levy  and  collect  such  assessments  against  religious  or  charitable 
institutions:  TrU'>tee.^  Firnt  etc.  Church  v.  Athnitn,  76  Ga.  181.  In  Fiist  Pres- 
hyUrian  Church  v.  Fort  Wayne,  .S6  Ind.  338,  10  Am.  Rep.  35,  it  was  decided 
that  a  building  and  ground  used  for  religious  purposes  and  not  subject  to 
state  taxation,  is  not  subject  tn  assessment  to  contribute  to  the  cost  oi  the 
construction  of  the  sewers  of  a  city. 
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When  a  cemetery  corporation  or  association  is  exempted  by  statute  from 
all  pulilic  taxes  and  assessments,  the  exemption  extends  to  all  assessment! 
for  local  improvements  of  any  nature,  such  as  a  sidewalk  laid  in  front  of  tb« 
property  or  a  sewer  laid  in  the  street  fronting  thereon:  State  v.  St.  Patilf 
36  Mimi.  529;  Proprielora  of  Swan  Point  Cemetery  v.  Tnpp,  14  R,  I.  199. 
Ill  State  V.  St.  Paul,  36  Minn.  530,  the  court  said:  "It  is  urged  that  the  ad- 
jective 'public'  implies  that  there  were,  in  the  view  of  the  legislature, 
taxes  and  assessments  other  than  those  which  it  designates  as  public,  and 
the  exemption  was  intended  to  be  limited  to  thoae  levied  upon  all  property 
for  some  general  use  or  purpose,  as  distinguished  from  those  charges  imposed 
upon  the  property  in  a  particular  locality  to  defray  the  expense  of  some 
local  improvement.  To  give  it  the  construction  contended  for  renders  the 
language  of  the  statute  merely  tautological,  and  the  word  'assessments' 
superfluous.  The  language  used  may  be  neither  entirely  apt  nor  happy,  but 
we  do  not  think  that  the  term  '  public  '  was  intended  to  thus  limit  the  ex> 
emptiou.  Both  'taxes 'and  '  assessments '  are  levied  for  a  public  purpose, 
for  the  taxing  power  cannot  be  used  for  any  other.  Just  as  a  general  city 
tax,  for  example,  is  levied  for  a  public  purpose  common  to  the  entire  city, 
BO  an  assessment  for  the  cost  of  a  local  improvement  is  levied  for  a  public 
purpose,  although  common  only  to  a  particular  street  or  district,  and  hence 
levied  only  upon  the  property  fronting  upon  it,  or  benefited  by  it.  But 
each  is  a  tax,  and  each  ia  public  in  the  sense  that  it  is  levied  for  a  public 
purpose. 

"  In  our  judgment,  the  manifest  intention  of  the  legislature  was  to  exempt 
the  property  of  cemetery  associations  from  all  public  charges  and  burdens 
imposed  in  the  exercise  of  the  taxing  power,  whether  of  a  general  or  local 
character.  This  construction  is  in  harmony  with  the  object  of  this  exemp- 
tion which  is  not  merely  to  aid  cemetery  associations  in  dollars  and  cents, 
to  the  amount  of  the  tax  or  assessment,  which  would  otherwise  be  levied 
against  their  property,  but  mainly  to  preserve  cemeteries  for  the  particular 
use  to  which  they  have  been  appropriated,  and  secure  their  perpetuity  as 
places  of  burial,  and  thus  in  accordance  with  the  common  sentiment  of  man- 
kind, guard  against  the  disturbance  of  the  resting  place  of  the  dead,  which 
would  naturally  ensue  if  the  ground  was  liable  to  be  sold  to  enforce  the 
collection  of  taxes  or  assessments.  In  our  cities  these  assessments  for  local 
improvements  are  often  the  most  onerous  and  arbitrary  forms  of  taxation 
frequently  amounting  almost  to  legal  confiscation.  This  is  necessarily  so 
from  the  very  nature  of  the  case.  If  we  are  correct  as  to  the  object  of  the 
exemption,  there  is  therefore  the  greater  reason  why  it  should  extend  to 
tiiese  assessments.  And  such,  we  think,  was  the  intention  of  the  legislature. 
Against  this  it  has  been  suggested  that  these  assessments  are  not  a  burden, 
like  a  general  tax,  but  merely  an  equivalent  for  the  benefit  which  the  prop- 
erty derives  from  the  improvement,  and  therefore  it  is  not  to  be  pre-:;iiiie(l  that 
tlie  legislature  intended  tliat  the  property  should  receive  tlie  benefit  without 
paying  for  it.  As  against  clear  and  unequivocal  language  in  a  statute,  such 
a  suggestion  is  without  force.  But  it  seems  to  us  that  the  supposed  dis- 
tinction between  general  taxes  and  local  assessments  is  more  apparent  than 
real.  Both  are  taxes,  and  in  that  sense  are  buidena;  l)ut  for  each  the  prop- 
erty receives  an  equivalent.  In  the  case  of  a  general  city  tax  this  equivalent 
is  the  protection  of  property  by  the  various  agencies  of  the  city  go\  emaient, 
and  the  benefits  derived  from  public  improvements  made  by  the  city  at 
large.  In  the  case  of  an  'assessment'  the  equivalent  is  the  benefit  sup- 
posed to  be  received  from  the  local  improvement.     To  exempt  property  from 


410         Board  of  Commissioners  etc.  v.  Ottawa.     [Kansas, 

either  form  of  taxation  Is  simply  to  give  it  the  benefit  without  requiring  it 
to  contribute  its  share  of  the  cost.  The  principle  U  the  same  Id  either 
case. " 

Cases  Holding  Public  Property  Liable  to  Local  AssessmenL  —  We  now  com« 
to  a  consideration  of  those  cases  which  hold  that  public  property,  though 
devoted  entirely  to  a  public  use,  is  subject  to  assessment  for  local  improve- 
ment, and  in  this  connection  we  will  also  consider  those  cases  which  main- 
tain  that  property  exempted  from  general  taxation,  because  it  is  put  to  an 
educational,  charitable,  or  religious  use,  is  not  also  exempted  from  local 
assessment,  but  must  bear  its  proportion  of  the  cost  of  any  local  benefit  con« 
ferrud  by  order  of  the  municipality  in  which  it  is  situated.  These  decision* 
proceed  upon  the  theory  that  there  is  a  manifest  distinction  between  a  tax 
and  an  assessment,  and  this  distinction  is  stated  by  Miller,  J.  in  Hassan  v. 
Rochester,  67  N.  Y.  529,  in  tlie  following  words:  "Thare  is  a  plain  distinction: 
between  taxes,  which  are  burdens  or  charges  imposed  upon  persons  or  prop- 
erty to  raise  money  for  public  purposes,  and  assessments  for  city  and  village 
improvements,  which  are  not  regarded  as  burdens,  but  as  an  equivalent  or 
compensation  for  the  enhanced  value  which  the  property  of  the  person  as- 
sessed has  derived  from  the  improvement.  The  collection  and  enforcement 
of  assessment  made  for  local  improvement  has  never  been  the  subject  of 
general  regulation  1)}'  statute,  and  there  is  no  provision  which  exempts  the 
property  of  the  state  from  liability  for  these  assessments.  Not  being  ex- 
cepted by  the  statute  law  of  the  state,  it  is  left  for  the  legislature,  which  i» 
vested  with  ample  power  for  that  purpose,  to  make  such  enactments  on  the 
subject  as  may  be  considered  needful  and  proper.  While,  then,  it  may  be 
conceded  that  property  belonging  to  the  state  is  not  tlie  subject  of  taxation 
in  the  absence  of  any  exemption  by  statute,  it  by  no  means  follows  that  it 
is  not  liable  to  assessments  for  local  improvements." 

The  difference  in  the  doctrine  maintained  by  these  cases  and  by  thoser 
which  assert  the  contrary  rule,  is  thus  made  plain.  The  one  class  holds 
that  in  order  that  public  property,  or  qua.H  public  property,  may  be  exempt 
from  the  levy  and  collection  of  special  and  local  assessments,  it  must  be  ex- 
pressly so  ma  le  exempt  by  law,  while  the  other  class  holds  that  the  power 
to  impose  such  assessments  upon  such  property  will  never  be  implied,  and 
that  it  is  never  subject  to  such  assessment  unless  plainly  imposed  by  legis- 
lative enactment. 

There  is  a  long  line  of  cases  in  Illinois,  beginning  with  Hhjjins  v.  Chicago^ 
18  III.  270,  and  ending  at  the  present  time  with  County  of  Adams  v.  Quincy, 
130  111.  5t)6,  which  maintain  that  the  public  property  of  the  state,  or  of 
county  or  municipal  corporations,  is  subject  to  special  assessments  for  local 
improvements.  In  the  latter  of  these  cases,  it  was  said  that  "this  court 
has  repeatedly  held  that  special  assessments  for  local  improvements  are  not 
taxes,  in  the  strict  sense  of  that  term,  and  that  property  held  for  a  publio 
use  is  not  exempt  from  such  assessment,  althonrrh  exempt  from  taxation  for 
general  purposes:  Canal  Truatees  v.  Chicago,  12  111.  40.3;  Hi<i<jins  v.  Chicaijo, 
18  111.  276;  Chicago  v.  Colby,  20  111.  614;  Peoria  v.  Kidder,  26  111.  351;  Sca7n- 
mon  V.  Chicago,  42  III.  192;  Wright  v.  Chicago,  46  111.  44;  Mix  v.  Hoss,  57 
111.  121;  Cook  Co.  v.  Chicago,  103  111.  646;  McLean  County  v.  Bloomington,  106 
111.  209."  Under  this  rule,  it  has  been  decided  that  property  owned  by  a 
county  and  used  as  a  courthouse  is  not  exempt  from  special  assessment  by 
a  city,  levied  for  the  purpose  of  paving  a  street  upon  which  it  abuts:  Counttf 
qf  Adams  v.  Quincy,  1.30  III.  507;  County  of  McLean  v.  Bloomington,  100  III. 
209;  and  when  the  city  owns  a  public  park  or  square  which  is  boun  ie.l  by 
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streets  for  the  improvement  of  which  an  assessment  is  being  made,  the  city 
must  contribute  to  the  necessary  expense  in  common  with  the  owners  of  pri« 
vate  property  interested  in  the  same  improvement:  Hifj(jina  v.  Chicago,  18 
111.  276;  Scamvion  v.  Ckiccujo,  42  111.  192.  In  County  of  McLean  v.  Blooming- 
ton,  106  III.  213,  it  was  said:  "The  second  objection,  that  the  statute  under 
which  the  city  is  proceeding  does  not  authorize  any  assessment  against 
property  of  the  county,  rests  entirely  upon  the  assumption  that,  to  include 
the  property  of  counties,  it  should  be  expressly  named,  —  that  language,  how- 
ever comprehensive,  in  general  terms  only,  is  not  sufficient.  The  rule  held 
by  this  court  is  directly  the  reverse  of  this  assumption.  The  exemption, 
not  the  inclusion,  must  specifically  appear.  General  language  like  that  un« 
der  which  the  city  is  proceeding,  includes  the  property  of  counties,  cities, 
etc.,  as  well  as  private  property."  This  doctrine  also  maintains  in  New 
York,  where  it  has  been  determined  that,  under  the  statute,  lands  belonging 
to  the  state  are  subject  to  be  assessed  for  a  local  street  improvement:  Haa- 
san  V.  Rochester,  67  N.  Y.  528. 

The  cases  are  quite  numerous  in  which  it  is  decided  under  the  above  rule 
that  the  property  of  charitable,  religious,  and  educational  institutions,  though 
exempted  by  law  from  general  taxation  or  assessment,  are  nevertheless  liable 
to  assessment  for  local  improvement;  and  this  although  such  property  i» 
used  exclusively  for  the  purposes  for  which  the  institution  is  formed  or  incor- 
porated. Thus  an  institution  of  purely  public  charity,  whose  property  is 
exempt  by  statute  from  taxation,  is  not  exempt  from  assessment  for  the  cost 
of  curbing  laid  in  front  of  the  property:  Philadelphia  v.  Pennsylvania  Hospital^ 
143  Pa.  St.  367;  Boston  Seaman's  Friend  Society  v.  Boston,  116  Mass.  181;  17 
Am.  Rep.  153;  Worcester  etc.  Society  v.  Worcester,  116  Mass.  189;  or  for  other 
street  improvement:  Sheehanv.  Oood  Samaritan  Hospital,  bO  Mo.  155;  11  Am- 
Rep.  412;  Matter  of  St.  Joseph's  Asylum,  69  N.  Y.  353;  Roosevelt  Hospital  y^ 
Mayor  of  New  York,  84  N.  Y.  108.  Church  property,  or  property  used  ex» 
clusively  for  purposes  of  puldic  worship,  though  exempted  from  state  taxa- 
tion is  uevertlieless  subject  to  local  assessment  to  pay  the  costs  of  improve- 
ments made  in  front  of  the  property,  in  the  absence  of  a  statute  also  exempt- 
ing it  from  such  assessments:  Atlanta  r.  First  Preshyterian  Church,  86  Ga. 
731;  Chicago  v.  Baptist  etc.  Union,  115  111.  245:  Ottawa  v.  TrU'<teea  of  Fre» 
Churdi,  20  111.  424;  Lefevre  v.  Mayor  of  Detroit,  2  Mich.  587;  Northern  Lib- 
erties V,  St.  John's  Churcli,  13  Pa.  St.  104;  Lockwood  v.  St.  Louis,  24  Mo.  20; 
Matter  of  the  Mayor  of  New  York,  11  Johns.  77;  Broadway  Baptist  Church  v. 
McAtee,  8  Bush,  508;  8  Am.  Rep.  480. 

On  the  same  principle  lands  belonging  to  cemetery  associations,  thongh 
exempted  from  general  taxation  for  state,  county,  or  city  purposes,  are  still 
subject  to  local  assessments  for  the  benefit  and  improvement  of  the  adjoin- 
ing street.  Some  of  these  exemptions  are  very  strong  and  comprehensive. 
Thus  in  Mayor  of  Baltimore  v.  Proprietors  Oreen  Mountain  Cemetery,  7  Md. 
517,  an  exemption  from  liability  for  any  "tax  or  imposition  whatever"  was 
held  to  apply  only  to  taxes  or  impositions  for  the  purposes  of  revenue  and 
not  to  relieve  the  cemetery  from  lial)ility  to  pay  an  assessment  levied  to  pay 
the  cost  of  paving  the  street  in  front.  In  this  case  the  court  said,  "  The 
words  'any  tax  or  public  imposition  whatever*  most  certainly  are  very  com» 
prehensive  and  would,  if  strictly  construed,  apply  to  every  possible  form  of 
taxation  or  imposition,  and  as  a  consequence,  necessarily  include  a  paving 
tax.  But  on  the  fullest  consideration,  we  are  unable  to  satisfy  our  minds 
that  the  statute  in  question  should  receive  such  an  exposition.  We  think 
the  legislature  intended  nothing  more  than  to  exempt  the  property  of  the 
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proprietors  from  all  taxes  or  impositions  levied  or  imposed  for  the  purposes 
of  revenue,  and  not  to  relieve  it  from  such  charges  as  are  inseparably  inci- 
dent to  its  location  in  regard  to  other  property.  If  the  property  is  not  re* 
•ponsible  for  the  assessment,  then  it  is  evident  the  street  must  forever  remain 
unpaveil,  or  the  expense  of  it  be  borne  wholly  and  entirely  by  the  proprietor* 
of  the  lots  opposite.  Surely  this  never  could  have  been  the  intention  of  the 
legislature,  nor  can  it  be  imagined.  It  was  the  purpose  to  compel  the  city 
generally  to  do  it.  It  must  be  viewed  practically  as  a  benefit  conferred  on 
the  property  of  the  appellees,  and  the  mere  fact  that  they  were  indifferent 
to  it,  ought  not  to  avail  in  their  favor  any  more  than  the  like  indifference  of 
«n  individual  proprietor  would  shield  him  from  liability  to  pay  his  quota 
when  paving  is  done  in  front  of  his  ground." 

The  following  cases  are  decided  upon  the  same  principle  and  in  the  sam* 
way:  Lima  v,  Cemete)-y  Ass'n,  42  Ohio  St.  128;  51  Am.  Rep.  809;  Blooming- 
ton  Cemetery  Ass'n  v.  People^  1.39  111.  16;  OUue  Cemetery  Co.  v.  Philadel/phid^ 
93  Pa.  St.  129;  39  Am.  Rep.  732;  Buffalo  City  Cemetery  v.  Buffalo,  46  N.  Y. 
606;  involving  a  statute  providing  that  the  lands  and  property  of  cemetery 
associations  shall  be  exempt  from  "all  public  taxes,  rates,  and  assessments" 
and  the  court  said:  "We  think  that  the  current  of  the  authorities  in  this 
state  and  in  some  of  the  sister  states  runs  to  this  result:  That  public  taxes, 
rates,  and  assessments  are  those  which  are  levied  and  taken  out  of  the  prop- 
erty of  the  person  assessed,  for  some  public  and  general  use  or  purpose,  in 
which  he  has  no  direct,  immediate,  and  peculiar  interest;  being  exactions 
from  him  toward  the  expense  of  carrying  on  the  government,  either  directly 
or  in  general,  that  of  the  whole  commonwealth  or  more  mediately  and  par- 
ticularly through  the  intervention  of  municipal  corporations;  and  that  those 
charges  and  im[)Osition3  which  are  laid  directly  upon  the  property  in  a  cir- 
oumscribed  locality  to  effect  some  work  of  local  convenience,  which  in  its 
results  is  of  peculiar  advantage  and  importance  to  the  property  especially 
assessed  for  the  expense  of  it,  are  not  public,  but  are  local  and  private  so 
far  as  this  statute  is  concerned." 

Under  the  same  principle  it  has  sometimes  been  determined  that  publio 
school  property,  or  the  property  of  educational  institutions,  especially  ex- 
empted by  statute  from  taxation  for  the  purposes  of  revenue,  is  nevertheless 
liable  for  assessments  made  for  the  improvement  of  streets  in  the  locality 
where  such  property  is  situated:  Sioux  City  v.  Independent  School  District,  55 
Iowa,  150;  St.  Louis  Public  Schools  v.  St.  Louis,  26  Mo.  468;  Matter  of  College 
Street,  8  R.  I.  474;  Cincinnati  College  v.  State,  19  Ohio,  110;  Board  of  Improve' 
ment  v.  Little  Rock  Scliool  District,  56  Ark.  000;  37  Am.  &  Eng.  Corp.  Cas. 
392. 

Collection  of  Assessment.  — Many  of  the  cases  holding  that  the  property  of 
institutions  exempted  by  statute  from  general  taxation  is,  uolwichstauding, 
Bubject  to  assessment  for  local  improvement,  fail  to  point  the  way  to  the 
collection  of  the  assessment  when  levied.  Some  of  them  say  that  the  prop- 
erty may  be  sold  to  enforce  the  collection  of  the  assessment,  the  same  as 
any  private  property:  Broadway  Baptist  Church  v.  McAtee,  8  Bash,  508; 
8  Am.  Rep.  480;  Bloominr/ton  Cemetery  Ass'n  v.  People,  139  111.  16;  At- 
lanta V.  First  Presbyterian  Church,  So  Ga.  730;  but  we  apprehend  that  soma 
difTiculty  mirjht  be  encountered  in  finding  a  purchaser  for  a  cemetery  or  & 
pesthouse  who  would  be  willing  to  pay  the  amount  of  the  assessment  for  the 
property  assessed.  It  has  been  sugi^ested  that  "wliile  the  cemetery  land 
cannot  be  sold  on  any  legal  process,  we  tliuik  the  city  may,  nevertheless, 
be  able  to  ccillect  the  assessment,  if  indeed  occasion  should  arise  for  resort- 
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ing  to  further  proceeding's  \a  this  case,  for  tho  statute  plainly  authorizes 
proceeding  both  at  law  and  in  equity,  and  payment,  if  not  voluntarily  made, 
could  doubtless  bo  secured  by  the  ap[)ointment  of  a  receiver,  by  sequestra- 
tion, or  by  such  other  appropriate  remedy  as  equity  may  afford  without  in 
any  way  disturbing  the  resting  place  of  those  reposing  in  the  city  of  tho 
dead":  Lima  v.  Cemetery  Assn,  ^2  Ohio  St.  128-133;  51  Am.  Rep.  809. 
More  trouble,  however,  will  be  encoutitjred  in  enforcing  the  collection  of 
special  assessments  levied  against  purely  public  property  such  as  court 
houses,  hospitals,  jails,  school  houses,  state  or  county  lauds,  consisting  of 
public  parks  and  like  property.  These  of  course  are  not  subject  to  forced 
sale,  and  this  is  one  of  the  strongest  reasons  advanced  why  they  should  bo 
deemed  exempt  by  those  cases  which  hold  that  such  property  as  to  such 
assessments  is  included  in  a  statute  exempting  it  from  general  taxation  for 
the  purpf)se8  of  revenue.  Tho  only  case  maintaining  the  contrary  doctriuo 
which  has  come  under  our  notice  as  pointing  out  a  method  by  which  the 
collection  of  such  an  assessment  may  be  enforced  against  public  property  is 
that  of  County  of  McLean  v.  Bloomimjton,  106  IlL  209,  where  it  is  decided 
that  the  real  estate  of  a  county  cannot  be  sold  to  satisfy  a  special  assessment 
levied  by  a  city  for  a  local  improvement,  and  tlie  title  passed  to  private 
parties  or  to  the  city.  In  such  case  the  amount  should  be  paid  out  of  tho 
county  treasury,  and  should  this  not  be  done,  mandamus  will  lie  to  compel 
it;  but  before  this  step  can  be  taken  a  judgment  at  law  must  be  obtained 
for  the  amount.  This  method  of  collecting  the  assessment  was  adopted  ia 
the  principal  case.  To  hold  to  this  course  is  in  effect  to  deny  the  right  to 
impose  the  assessment  upon  public  property  and  merely  to  affirm  that  tho 
expense  which  would  be  chargeable  against  the  property,  if  held  in  private 
proprietorship,  must,  when  it  is  held  for  public  uses,  be  paid  oat  of  th« 
publi*  funds. 


CASES 

IN  THB 

SUPREME    COURT 

MISSOURI. 


State  v.  Ma  Foo. 

[110  Missouri,  7.] 

CaiMiNAL  Law — Mayhem. — Instructioii  m  Corrbcji,  whicb,  wbila  it 
leaves  the  jury  free  to  find  the  fact  "that  the  defendant  knowingly  and 
willfully  threw  some  corrosive  fluid  into  the  face  and  eyes  of  the  injured 
person,"  declares  that  the  law  presumes  that  the  defendant  intends  th« 
uaturjil  and  probable  consequence  of  his  act,  and  that,  from  the  inten* 
tional  throwing  of  such  a  dangerous  instrumentality  into  the  eyes  of  A 
child,  the  jury  may  infer  malice. 

CfiiMiNAL  Law.  —  PKKsu.Mf  noM  OF  Guilt  Arises  when  the  accused  person 
has  fled  to  avoid  arrest,  but  not  where  he  has  fled  to  escape  the  violence 
of  a  mob. 

Ckiminal  Law  —  Instructions  as  to  Grades  oi  OffensS. — Whera,  nn« 
der  the  evidence  given,  the  defendant  must  either  be  guilty  of  a  certain 
offense  or  entitled  to  an  acquittal,  the  jury  need  not  be  instructed  as  to 
other  ofTenses,  to  which  the  evidence  in  the  case  has  uo  relation. 

Criminal  Law  —  Marital  Coercion.  — If  a  wife  commits  any  felony,  with 
the  exception  of  murder  and  treason,  and  perliaps  some  other  felonies, 
in  the  presence  of  her  husband,  it  is  presumed  that  she  did  it  under 
constraint  by  him,  and  she  is  therefore  excused,  but  this  presumption  is 
pi-iwa  facie  only,  and  is  rebuttable. 

Criminal  Law— Marital  Coercion — Burdeit  of  Proof. — WTicn  • 
married  woman  has  committed  a  crime  in  her  husband's  presence,  sha 
may  be  convicted,  if  it  is  proved  that  the  husband  was  not  the  inciter 
or  responsible  agent  in  the  crime.  The  state  need  not  show  that  the 
husband  actually  disapproved  the  crime,  nor  should  the  jury  be  in» 
Btructed  that  in  the  absence  of  evidence  of  such*  disapproval  the  wife 
must  be  acquit!;ed. 

J.  E.  Merryman  and  A.  H.  Bolte,  for  the  appellant. 

John  M.  Woody  attorney'general,  for  the  state. 

Gantt,  p.  J.     Defendant  was  indicted  under  the  name  of 
Annie  Baker.    Under  this  name  she  prayed  a  cliange  of  venae, 
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and  upon  it  being  granted,  she  signed  bond  for  appearance  in 
Franklin  circuit  court.  In  the  Franklin  court  she  alleged  her 
true  name  was  Annie  Ma  Foo,  and  the  j)roceeding8  were  after- 
Tvards  corjducted  accordingly. 

She  was  indicted  at  tlie  January  term,  1891,  of  St.  Louis 
■criminal  court,  for  mayhem,  under  section  3488.  The  indict- 
ment was  in  three  counts,  the  first  two  for  mayhem  differing 
only  in  the  corrosive  fluid  used,  and  the  third  charged  a  felo- 
nious assault.  At  the  close  of  the  testimony  the  state  entered 
a  nolle  prosequi  as  to  the  third  count,  and  appellant  was  con- 
victed upon  the  second,  her  punishment  being  assessed  at  five 
years'  imprisonment  in  the  penitentiary. 

After  unsuccessful  motions  for  new  trial,  and  in  arrest,  she 
was  duly  sentenced  in  accordance  with  the  verdict,  and  from 
this  judgment  she  has  appealed. 

The  testimony  on  behalf  of  the  state  was  substantially  aa 
follows:  In  the  city  of  St.  Louis,  on  the  twenty-fifth  day  of 
July,  A.  D.,  1890,  appellant  was  engaged  in  a  Chinese  laundry 
on  South  Broadway,  near  the  corner  of  Anna  Street;  she  was 
known  as  Annie  Baker,  and  was  reputed  to  be  the  wife  of  the 
Chinese  proprietor,  to  whom  she  had  borne  a  child.  On  Anna 
Street,  around  the  corner  from  Broadway,  in  the  same  block, 
lived  Mrs.  KeU.y,  a  widow,  who  liad  a  son  named  "Walter, 
eleven  years  of  age.  On  the  morning  of  that  day,  about  ten 
o'clock,  Walter  left  home  to  go  to  a  relative's  house  on  Broad- 
way, in  company  with  two  little  girls.  As  they  reached  the 
laundry  they  stopped  a  moment  to  look  into  the  open  door, 
when  appellant  came  to  the  door,  holding  her  hands  leliind 
her,  and  exclaiming,  "You  will  look  in  here,  will  you?"  sud- 
denly dashed  the  contents  of  a  bowl  into  the  face  and  upon 
the  body  of  the  boy.  The  child  began  to  scream  with  pain, 
and  was  led  home  by  some  person  attracted  by  his  cries,  drip- 
ping and  wailing.  Physicians  were  summoned  as  speedily 
as  possible,  one  of  them  an  experienced  occulist,  and  the  best 
known  treatment  adopted.  The  boy's  eyes  were  both  burned, 
apparently  by  some  strong  alkali,  as  also  the  skin  of  his  face, 
his  lips,  and  one  of  his  arms;  his  clothing  was  also  discolored 
and  corroded,  and  smelt  of  concentrated  lye.  The  eyes 
ulcerated,  burst,  and  sloughed  away,  and  the  lids  grew  to- 
gether upon  the  remnants  of  the  eyeballs;  the  lad  was  never 
able  to  see  from  the  time  the  liquid  was  thrown  into  his  face, 
and  is  now  totally  and  incurably  blind. 

After  the  child  was  taken  home  his  mother  and  an  older 
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brotlyer  went  to  the  laundry,  where  they  saw  appellant  and 
the  Chinaman.  Mrs.  Kelly  said  to  the  appellant:  **  What 
did  you  do  that  to  my  poor  little  boy  for?  "  To  which  appel- 
lant answered:  "Yes,  I  done  it,  and  I  will  do  it  again  if  I 
have  a  chance." 

There  was  testimony  of  an  eyewitness  that  she  also  said 
Bhe  did  not  intend  it  for  him,  but  for  another  boy  (named 
Berry),  adding,  "I  will  make  them  keep  away  from  my 
door."  Tlie  brother  addressed  the  Chinaiiian,  in  the  pres- 
ence of  the  appellant:  "  What  did  you  do  that  to  my  brother 
for?"  and  he  replied,  "Me  no  do  it,  my  wife  do  it." 

Shortly  afterwards  appellant  went  out,  back  into  an  alley, 
crossed  over  the  street,  entered  a  house,  went  through  it  and 
a  rear  yard  into  another  alley,  made  her  way  to  the  car 
stables,  and  took  a  street  car  going  up  town.  She  was  fol- 
lowed by  the  brother,  who  got  upon  the  same  car.  After 
riding  a  few  blocks  she  got  off,  and  he  did  the  same,  and 
shortly  after,  seeing  an  officer,  hailed  him,  and  had  her  ar- 
rested. On  the  way  to  the  police  station  the  officer  had  a 
conversation  with  her,  in  which  she  said  it  was  only  soap 
suds  which  she  had  thrown,  and  when  told  she  had  blinded 
the  boy,  replied:  "  If  I  did,  I  will  do  it  again." 

There  was  no  testimony  on  the  part  of  the  state  that  the 
husband  of  appellant  was  present  at  the  commission  of  the 
act  charged,  but  only  that  he  was  in  the  laundry  when  the 
mother  and  brother  of  the  injured  boy  came  there,  several 
minutes  after  the  deed  was  done. 

Upon  the  trial  the  state  admitted,  "  for  the  ptirposes  of  this 
case,"  that  appellant  and  the  Chinaman,  Ma  Foo,  were  mar- 
ried. 

Appellant,  testifying  in  her  own  behalf,  said:  "  On  the 
twenty-fifth  day  of  July,  I  was  ironing  at  the  table,  my  hus- 
band and  I,  my  husband  on  one  side  of  the  room  and  I  oa 
the  other.  On  Thursday  we  washed,  and  on  Friday  we 
ironed;  and  I  was  ironing  awhile,  and  concluded  to  scrub  the 
floor,  and  I  went  back  to  get  some  wash  water  that  we  used 
the  day  before,  to  wash  the  floor  with.  There  was  a  great 
deal  of  starch  —  this  Chinese  starch,  you  know — on  the  front 
part  of  the  wall  and  the  door,  that  got  on  there  when  he  was 
Btarchiiig  the  things,  and  the  door  was  open.  When  I  washed 
the  floor  up  I  had  two  dippers  full  of  the  water  left,  and  threw 
it  on  the  edge  of  the  door  to  wash  that  off,  and  I  never  saw 
anyone  when  I  threw  it,  at  the  time  it  occurred,  until  this 
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little  boy  cried,  and  said  I  threw  it  in  his  eyes.  If  I  did  it,  I 
did  it  unintentionally;  why  would  I  want  to  put  anyone's 
eyes  out  for?  ....  The  boy  was  never  in  my  house,  that  I 
know  of;  I  never  saw  him  before I  had  no  idea  or  in- 
tention in  the  world  of  throwing  that  water  in  that  boy's 

eyes There  was  quite  a  crowd  came  into  the  house, 

Mr.  Kelly  and  Mrs.  Kelly.  I  don't  remember  what  I  said; 
there  was  such  excitement,  and  they  were  making  such  dis- 
tress, I  didn't  know  what  was  said.  All  I  recollect,  Mr.  Kelly 
said  to  my  husband,  *If  that  was  you,  I  would  fix  you.' 
....  By  reason  of  his  making  threats,  and  there  was  such  a 
crowd  outside,  I  thought  I  had  better  go  up  and  see.  what 
they  could  do  about  it;  and  I  thought  I  had  better  go  away 
from  there;  that  they  would  mob  the  house,  or  something.  I 
had  to  go  through  the  front  to  get  out,  and  I  went  down  Elm 
(Lami)  Street,  and  she,  Mrs.  Kelly,  was  in  the  alley.  I  got 
on  the  car,  and  it  did  not  go,  and  I  got  on  another,  and 
on  that  car  I  was  arrested.  I  was  going  to  Jo  Hon  Yee,  to 
tell  him,  and  see  what  I  should  do.  They  were  making  such 
threats,  that  scared  me;  that  was  my  object  in  going  there, 
and  no  other  object.  There  were  only  two  places,  the  front 
and  back  way.  I  went  out  the  back,  right  out  by  Mrs. 
Kelly's  house.  I  could  have  gone  from  the  house  and  got  oa 
a  Fifth  Street  car,  but  I  went  by  Mrs.  Kelly's  house. 

"Q.  Where  was  your  husband  at  the  time  the  water  WM 
thrown  —  whatever  they  call  it?  A.  He  was  ironing  at  one 
side  of  the  room. 

"Q.  How  far  were  you  from  him  when  you  threw  the 
water?  A.  He  was  ironing  at  the  same  table  and  never 
moved.  The  water  that  I  threw  was  wash  water  from  the 
day  before.  I  had  used  it  with  my  hands.  I  worked  my- 
self, and  he  did  also.  That  was  the  kind  of  water  that  struck 
the  boy." 

Dr.  Alt  and  Dr.  Fulton  were  called.  Dr.  Alt  gave  it  as  his 
opinion,  from  the  examination  made  that  evening,  that  the 
injury  was  caused  by  a  strong  alkali  thrown  into  the  boy's 
eyes,  perhaps  concentrated  lye.  Dr.  Fulton  did  not  analyze 
the  fluid,  but  it  was  corrosive. 

OPINION. 

1.   As  the  defendant  was  convicted  under  the  second  count, 

the  instruction  as  to  that  count  only  is  here  for  review. 

The  court  charged  that  the  assault  must  have  been  made 
Jul  tix.  Bep.,  Vou  XXXlll.  —  27 
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with  the  intent  then  and  there,  feloniously,  on  purpose  and  of 
malice  aforethought,  to  maim  the  boy,  and  that  defendant,  in 
pursuance  of  this  intent,  did,  feloniously,  on  purpose,  and  of 
her  malice  aforethought,  cast,  or  throw,  the  corrosive  fluid  into 
tlie  eyes  of  the  boy,  and  did  in  this  way  put  out  his  eyes. 

The  court  correctly  defined  the  terms  "malice,"  "malice 
aforethought,"  and  "on  purpose,"  and  correctly  defined  a 
very  plain  statutory  offense. 

2.  The  objection  to  instruction  numbered  4  is  equally  un- 
founded. The  court  did  not  assume  any  fact,  but  left  the 
jury  free  to  find  "that  the  defendant  knowingly  and  willfully 
threw  some  corrosive  fluid  into  the  face  and  eyes  of  Walter 
Kelly."  If  she  did  this,  the  court  correctly  told  the  jury  the 
law  presumed  she  intended  the  natural  consequence  of  her 
act,  and  from  the  intentional  throwing  of  such  a  dangerous 
instrumentality  into  the  eyes  of  a  child  the  jury  might  infer 
malice. 

Instructions  should  be  concise.  We  think  this  instructioa 
submitted  the  state's  side  of  the  question  very  clearly,  and  is 
not  open  to  the  criticism  made  on  it  by  defendant.  Immedi- 
ately following  it,  and  in  the  same  connection,  the  court 
charged  the  jury  that  before  they  could  find  the  defendant 
guilty,  they  must  believe  beyond  a  reasonable  doubt  that  the 
defendant  intentionally  or  on  purpose,  and  not  accidentally, 
threw  the  fluid  into  the  boy's  eyes;  and  warned  the  jury  that 
the  law  presumed  her  innocent  until  she  was  proven  to  be 
guilty  of  the  charge  beyond  a  reasonable  doubt. 

The  issue  was  submitted  fairly,  whether  defendant  inten- 
tionally or  accidentally  threw  this  corrosive  substance  in  the 
child's  eyes.     The  jury  found  she  did  it  intentionally. 

3.  The  presumption  from  flight  was  properly  stated.  If 
the  jury  found  she  fled  to  avoid  arrest,  it  raised  a  presump- 
tion of  guilt.  If  she  fled  from  a  mob,  then  no  such  presump- 
tion arose:  State  v.  Oriffin,  87  Mo.  608;  State  v.  Brooks^  92 
Mo.  542. 

4.  The  ninth  instruction  has  been  approved  so  often,  it  is 
useless  to  give  either  reason  or  authority  for  it. 

5.  There  was  no  error  in  failing  to  instruct  the  jury  on  the 
offenses  denounced  in  sections  3489-3492. 

The  evidence  for  the  state,  if  true,  made  a  case  of  mayhem 
alone.  The  evidence  for  defendant,  if  true,  entitled  her  to  an 
acquittal.  She  was  guilty  of  mayhem  or  nothing  under  the 
evidence  in  this  case.     The  court  properly  confined  itself  to 
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the  charge  in  the  indictment  and  the  offense  of  which  there 
was  evidence  in  the  case. 

6.  But  the  defendant  earnestly  contends  that  the  court 
erred  in  not  qualifying  the  seventh  instruction  by  adding 
thereto  these  words:  *' There  was  no  evidence  that  the  de- 
fendant's husband  disapproved  of  the  acts  of  the  defendant, 
and,  unless  that  fact  is  established,  the  jury  should  acquit 
the  defendant";  and  in  refusing  instruction,  numbered  6, 
prayed  in  her  behalf,  to  the  effect  that  if  her  husband  waa 
present  the  jury  must  acquit  her. 

The  court  gave  the  following  declaration:  "7.  The  court 
instructs  the  jury  that  the  evidence  in  this  case  is  sufficient 
to  show  that  the  defendant,  at  the  time  of  the  alleged  com- 
mission of  the  crime,  was  a  married  woman,  and  the  wife  of 
Ma  Foo.  Now,  even  though  you  may  believe,  from  the  evi- 
dence, that  the  defendant  committed  the  crime  as  charged  in 
the  indictment,  yet,  if  you  further  believe  that  she  committed 
the  crime  in  the  presence  of  her  husband.  Ma  Foo,  and  that 
he  was  present  at  the  time  when  she  threw  the  fluid,  then  the 
law,  in  the  absence  of  other  and  further  culpatory  and  ex- 
planatory evidence  against  the  defendant  herself,  presumes 
that  she  acted  under  the  immediate' coercion  of  her  husband, 
and,  in  such  case,  you  will  find  the  defendant  not  guilty. 
This  presumption  of  law,  however,  that  a  wife  acting  in  the 
presence  of  her  husband  is  acting  under  his  coercion,  and 
that  she  is,' therefore,  not  guilty  of  a  crime  committed  in  hi8 
presence,  is  prima  facie,  only,  and  may  be  rebutted  by  other 
proper  evidence  in  the  case.  And  if,  in  this  case,  you  believe 
from  all  the  testimony  before  )^u  that  the  defendant  was  the 
sole  acting  party,  and  committed  the  crime  as  charged  with- 
out any  incitement  on  the  part  of  her  husband,  and  without 
his  consent,  or  that  the  defendant  was  the  sole  instigator  of 
the  crime,  and  committed  the  same  as  charged  in  the  indict- 
ment, then  you  will  find  the  defendant  guilty,  even  though 
you  may  believe  that  her  husband  was  present  when  she  com- 
nntted  the  act." 

A  married  woman's  responsibility  for  crime,  committed  in 
the  presence  of  her  husband,  is  variously  stated  by  the  text 
writers. 

Blackstone,  in  his  commentaries,  book  1,  page  444,  says: 
**  And  in  some  felonies,  and  in  some  inferior  offenses  com- 
mitted by  her  through  constraint  of  her  husband,  the  law  ex- 
cuses her;  but  this  extends  not  to  treason  or  murder."     And 
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in  his  fourth  book  he  saya:  "  And  she  will  be  guilty  in  the^ 
same  manner  of  all  those  crimes,  which,  like  murder,  are 
mala  in  se,  and  prohibited  by  the  law  of  nature."  See  also 
Russell  on  Crimes,  9th  ed.  p.  34. 

From  a  close  examination  and  comparison  of  the  cases  and 
the  text  writers,  the  general  rule  admitted  by  all  seems  to  be 
that  if  a  wife  commit  any  felony,  with  the  exception  of  mur- 
der and  treason,  and  perhaps  some  other  heinous  felonies,  in 
the  presence  of  her  husband,  it  is  presumed,  in  the  absence 
of  evidence  to  the  contrary,  that  she  did  it  under  constraint 
by  him,  and  is,  therefore,  excused:  1  Bennett's  Leading  Crim- 
inal Cases,  81;  Commonwealth  v.  Neal,  10  Mass.  152;  6  Am. 
Dec.  105;  1  Bishop's  Criminal  Law,  452;  State  v.  WilliamSf 
65  N.  C.  398. 

But  the  authorities  are  equally  agreed,  that  this  presump- 
tion is  only  prima  faciej  and  rebuttable.  So  it  is  said  in  Rus- 
sell on  Crimes,  pages  32,  33:  "  But  this  is  only  the  presump- 
tion of  law,  so  that,  if  upon  the  evidence  it  clearly  appears 
that  the  wife  was  not  drawn  to  the  offense  by  her  husband, 
but  that  she  was  the  principal  inciter  of  it,  she  is  guilty." 
"And  if  she  commit  a  theft  of  her  own  voluntary  act,  or  by 
the  bare  command  of  her  husband,  or  be  guilty  of  murder, 
treason,  or  robbery  in  company  with,  or  by  coercion  of,  her 
husband,  she  is  punishable  as  if  she  were  sole."  And  this  is 
the  doctrine  of  all  the  states  in  the  United  States:  1  Wharton 
on  Criminal  Law,  sec.  79;  Seller  v.  People,  77  N.  Y.  411;  Tab' 
lev  V.  Stale,  34  Ohio  St.  127;  Uhl  v.  Commonwealth,  6  Gratt. 
706;  State  v.  Williams,  65  N.  C.  398;  Miller  v.  State,  25  Wis. 
384. 

In  Arkansas,  by  force  of  a  statute,  the  presence  of  the  hus- 
band merely  is  no  defense  to  the  wife  unless  it  "appear  fron> 
the  circumstances  in  the  case  that  violence,  threats,  com* 
mands,  or  coercion  were  used  ":  Freel  v.  State,  21  Ark.  212. 

It  will  be  observed  that  learned  counsel  for  defendant  de- 
sire us  to  ingraft  an  additional  modification  on  this  rule  of 
evidence,  and  require  the  state  to  go  further  and  prove  that 
the  husband  not  only  was  not  the  inciter  or  responsible  crim- 
inal agent  in  the  commission  of  the  crime,  but  that  he  actually 
disapproved  it,  and  in  the  absence  of  evidence  of  his  disap- 
proval, tlie  wife  must  be  acquitted.  This  is  not  the  law. 
There  is  little  in  the  present  organization  of  society  upon 
which  the  prima  facie  presumption  itself  can  stand,  and  cer- 
tainly nothing  calling  for  any  extension  of  the  presumption. 
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The  statutory  rule  in  Arkansas,  supra,  is  more  in  accord 
^ith  the  spirit  of  the  age  in  which  we  live.  In  New  York,  by 
the  Penal  Code  of  1881,  sections  17  and  24,  the  presumption 
is  entirely  abolished. 

In  this  case,  if  the  wife  is  guilty  at  all,  she  alone  committed 
the  criminal  act  which  forever  deprived  the  boy  of  his  eye- 
sight. By  her  own  evidence  she  exonerates  her  husband  of 
all  complicity  in  the  crime.  There  is  not  a  semblance  of 
constraint.  Her  responsibility  was  fairly  submitted  to  the 
jury.  The  instruction  gave  her  the  full  benefit  of  the  pre- 
sumption, and  the  jury  must  have  found  that  she  was  neither 
coerced  nor  constrained  by  act,  deed,  or  word  of  her  husband 
to  do  what  she  did,  but  that  she  acted  from  her  own  free  will. 
Had  the  act  resulted  in  death,  under  the  common-law  author- 
ities she  would  not  have  been  entitled  to  the  benefit  of  the 
presumption  of  constraint. 

What  difference  there  is  in  principle  between  the  culpability 
of  one  who,  on  purpose  and  of  malice  aforethought,  destroys 
the  sight  of  a  little  child,  and  one  who  kills,  we  leave  to  others 
to  state.  We  confess  we  are  unable  to  formulate  any.  The 
defendant  has  been  fairly  tried,  and  the  jury  have  convicted 
her.  This  was  their  peculiar  province.  We  can  but  regret 
for  the  pake  of  humanity  that  she  could  not  have  been  shown 
innocent  of  the  charge.  At  this  distance  it  is  hard  to  conceive 
of  such  a  crime  by  a  woman,  and  that  woman  a  mother,  with 
BO  little  provocation  or  motive. 

The  remarks  of  Mr.  Harvey  did  not  transcend  the  bounds 
of  legitimate  argument.  He  expressly  subordinated  his  own 
views  of  the  law  to  those  expressed  by  the  court  in  its  instruc- 
tions. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 
All  concur.  

Malice,  Implied  —  Defined.  —  "Implied  malice  is  that  which  tho  law 
infers  from  or  imputes  to  certain  acts":  Martinez  v.  State,  30  Tex.  App.  129; 
£8  Am.  St.  Rep.  S95,  and  note  with  cases  collected.  Malice  is  always  in- 
ferred where  one  deliberately  injures  another:  Spies  v.  People,  122  111.  1;  3 
Am.  St.  Rep.  320.  An  intent  to  commit  a  crime  is  presumed  whenever  th« 
means  used  is  such  as  would  ordinarily  result  in  the  commission  of  the  for- 
bidden act:  Hi'jh  v.  State,  2(3  Tex.  App.  545;  8  Am.  St.  Rep.  488;  Stat«  T, 
Desch'imps,  42  La,  Ann.  567;  21  Am.  St.  Rep.  392,  and  note. 

Criminal  Law  —  Marital  Coercion.  —  For  a  full  discussioa  of  this  sub- 
ject, see  Bibb  v.  Stale,  94  Ala.  31;  ante,  p.  88,  and  extended  note. 
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piO  MissouBi,  173.] 
Bjbotmknt  —  Married  Woman,  wuex  a  Proper  Partt  Dkfkndabt. — 

Wheu  the  husband  ia  confined  iu  a  lunatic  asylum,  and  the  wife  ia  th* 
active  defendant  in  the  cause,  withholding  the  premises  sued  for,  and 
making  a  defense  of  an  affirmative  character,  she  must  be  regarded  as  a 
proper  party  defendant. 

Flkauino  and  Praotiob  —  Inconsistent  Defenses. — Parties  litigant  ar« 
not  allowed  to  assume  inconsistent  positions  in  conrt.  Hence  where  a 
married  woman  has  assumed  the  role  of  being  a  proper  and  necessary 
party  defendant  in  an  action  of  ejectment,  slie  cannot,  after  being  cast 
in  the  suit,  change  front,  and  insist  that  error  occurred  in  makiug  her  a 
party  defendant. 

Fabties,  Improper  Joinder  of,  Objection  to,  How  Taken.  — If  a  married 
woman  ia  improperly  joined  as  party  defendant,  the  Missouri  statute  re* 
quires  that  the  objection  to  such  misjoinder  be  taken  by  demurrer,  since 
the  defect  appears  on  the  face  of  the  petition.  If  the  objection  is  not 
taken  in  this  way,  it  is  deemed  to  have  been  waived. 

PAiiriEs,  Improper  Joinder  of,  not  a  Ground  for  Reversal  or  Judo- 
MENT.  — Tlie  misjoinder  of  a  married  woman  as  a  party  defendant  ia 
not  a  defect  which  will  cause  a  reversal  of  the  judgment,  because  her 
name  can  be  stricken  out  even  in  an  appellate  court. 

Iksane  PEiisoNs.  —  Appointment  of  Guaudian  Ad  Litem  for  a  lunatic  wh» 
is  made  a  party  defendant  iu  an  ejectment  suit  is  proper,  and  the  court 
has  power,  after  sucli  appointment,  to  render  a  jmlgment  as  binding  oa 
the  lunatic  aud  his  property  as  a  similar  judgment  would  be  upon  a  sane 
person. 

Ejectment  —  Incompetent  Evidence.  —  In  an  action  of  ejectment,  brought 
by  the  purchaser  at  a  trustee's  sale  of  the  premises,  evidence  of  payments 
made  by  the  party  defendant  showing  a  partial  discharge  of  the  notes 
secured  by  the  deed  of  trust,  is  rightly  excluded.  Such  evidence  doea 
not  show  a  satisfaction  of  the  debt. 

Tbust  Deeds  —  Rights  of  Trustor  to  PaRCHASK  at  Trustee's  Sale.— . 
Where  premises,  subject  to  the  lien  of  a  deed  of  trust  executed  to  se- 
cure a  debt,  are  conveyed  to  one  who  assumes  the  payment  of  the  debt, 
and  are  afterwards  sold  in  pursuance  of  the  power  contained  in  the  deed 
of  trust,  the  trustor  is  fully  authorized  and  competent  to  bid  at  the  sale, 
and  may,  as  incident  to  this  right,  pay  the  customary  amount  of  earnest 
money  on  the  bid,  and  deduct  the  sum  out  of  the  amount  paid  by  th« 
person  to  whom  he  transfers  the  rights  acquired  by  his  bid,  and  to 
whom  the  trustee's  deed  is  finally  made. 

Mortgages.  —  Assumption  of  Mortqaoe  Debt  bt  Purchaser  of  Land 
may  be  shown  by  parol  evidence. 

Mortgages  —  Satisfaciion,  What  doss  not  Amount  to  a.  —  Wheo 
premises  subject  to  a  debt  secured  by  a  deed  of  trust  are  conveyed  to 
a  purchaser  who  assumes  the  debt,  and  who  takes  under  a  convey- 
ance expressly  excepting  the  deed  of  trust  from  a  warranty  otherwise 
general,  the  trustor  is  not  bound  to  pay  oflF  the  deed  of  trust,  and  when 
be  subsequently  bids  in  the  property  at  the  trustee's  sale,  and  thea 
substitutes,  as  purchaser,  anotiier  party  who  pays  the  price  and  receive* 
a  conveyance  from  the  trustee,  these  circumstances  do  not  show  a  proper 
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ease  for  the  applfcafcion  of  the  rule  that,  when  one  Is  bonnet  to  pay  » 
mortgage  debt  aad  does  so,  a  satisfaction  and  discharge  of  the  mortgage 
ia  thereby  effected.  The  position  and  rights  of  the  party  thus  lubsti- 
toted  as  purchaser  are  precisely  the  same  as  if  he  had  personally  bid  in 
the  property  at  the  sale. 

TacsT  Dkeds.  — Vamdity  op  Sale  under  Deed  or  Trdst  is  not  affected 
by  the  insanity  of  one  who  purchased  the  premises  subject  to  the  lien  of 
that  deed,  and  who  assumed  the  payment  of  the  debt  secured  by  it  as  a 
part  of  the  consideration  of  his  purchase,  nor  is  the  case  altered  if  the 
purchaser  at  the  trustee's  sale  has  actual  knowledge  of  such  insanity. 

MoRTOAQBS.  — PuKCHASER  AT  A  FORECLOSURE  Sale  is  under  no  obligation, 
either  moral  or  legal,  to  reimburse  one  who  bouglit  the  premises  subject 
to  the  debt  secured  by  the  mortgage  and  assumed  its  payment,  for  auma 
of  money  expended  to  protect  his  equity  of  redemption, 

H.  D.  Laughlin,  for  the  appellant. 

Lubke  and  Muenchy  for  the  respondent. 

Sherwood,  P.  J.  Ejectment  against  Ann  Cook  and  Joseph 
Cook,  her  husband,  for  possession  of  second  and  third  floors 
of  the  south  half  of  premises  1113  North  Broadway,  in  the 
city  of  St.  Louis.  Petition  in  usual  form,  except  that  it  al- 
leged that  plaintiff  was  entitled  to  the  possession  of  the  prem- 
ises on  such  a  day;  that  afterwards,  on  such  a  day,  the 
defendant,  Ann  Cook,  entered  into  the  possession  of  tlie  prem- 
ises, and  unlawfully  withheld  the  same  from  plaintiff;  that 
at  the  time  of  such  entry  and  ouster  the  defendants  were  and 
are  still  living  separate  and  apart  from  each  other,  and  that 
the  aforesaid  acts  of  the  wife  were  done  without  the  knowledge 
of  the  husband. 

Summons  issued  and  was  served  on  both  of  the  defendants 
in  May,  1888.  Joseph  Cook  being  insane  and  in  confinement, 
a  guardian  ad  litem  was  appointed  for  him,  who  answered  in 
usual  form.  Ann  Cook  answered  separately  in  a  lengthy  an- 
swer, filed  in  June,  1889.  This  answer  was  a  general  denial, 
and  in  substance  stated  that  Joseph  Cook  for  more  than  five 
years  last  past  had  been  insane  and  was  now  insane,  and  for 
that  space  of  time  confined  in  an  insane  asylum  and  incapa- 
ble of  attending  to  any  business  or  of  defending  the  suit,  or  of 
understanding  the  nature  of  the  same;  that  for  three  years 
prior  to  the  fourth  day  of  November,  1882,  said  Joseph  had 
been  insane,  an  inmate  of  an  insane  asylum  during  said  tlireo 
years,  and  at  said  date  was  insane,  and  wholly  incapable  of 
attending  to  business,  or  of  understanding  the  nature  of  a  con- 
tract; that  at  said  date  the  property  in  question  was  owned 
by  Joshua  Sartore  and  Francis  W.  Dungey,  on  which  prop- 
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erty  was  a  deed  of  trust  made  by  Sartore  and  Dungey  to  se- 
cure a  debt  due  to  Jacob  Schopp  for  five  thousand  dollars, 
due  in  installments  and  interest  notes,  having  several  years 
to  run;  that  on  said  date  Sartore  and  Dungey  sold  the  prem- 
ises of  which  that  in  litigation  forms  part  to  Joseph  Cook  for 
the  consideration  of  seven  thousand  dollars,  two  thousand 
dollars  of  which  consisted  in  cash  paid  by  said  Cook,  and  the 
assumption  by  him  of  the  five  thousand  dollars  indebtedness 
aforesaid;  and  thereupon  said  Cook  entered  into  possession 
of  the  premises  so  sold  to  hitn,  and  defendant,  Ann  Cook,  has 
been  in  possession  of  said  premises  ever  since;  that  immedi- 
ately after  said  transaction  Joseph  Cook  became  so  violently 
insane  that  he  had  to  be  confined  in  the  insane  asylum,  and 
has  been  there  confined  ever  since;  that  thereafter  Ann  Cook 
paid  on  said  deed  of  trust  due  Schopp  two  thousand  two  hun- 
dred dollars,  which  with  the  amount  paid  by  said  Joseph  ag- 
gregates the  sum  of  four  thousand  two  hundred  dollars;  that 
in  addition  thereto  said  defendant  Ann  has  paid  taxes  and 
made  improvements  on  the  property  amounting  with  the 
sums  already  mentioned  to  five  thousand  five  hundred  dol- 
lars; that  the  improvements  were  made  in  good  faith;  that 
at  the  time  Sartore  and  Dungey  sold  to  said  Joseph  said  prop- 
erty they  well  knew  he  was  insane  and  unable  to  transact 
business,  and  so  did  plaintifi";  and  they,  Sartore  and  Dungey, 
made  said  Joseph  a  general  warranty  deed  for  said  property, 
except  as  against  said  deed  of  trust;  that  said  premises  were 
benefited  to  the  extent  of  said  money  paid  and  improvements 
made  in  good  faith  by  defendants,  and  they  prayed  for  judg- 
ment for  that  sum. 

The  answer  then  alleges  that  on  April  11,  1888,  the  prop- 
erty in  question  was  at  the  instance  of  Sartore  and  Dungey 
and  plaintiff  advertised  for  sale  under  the  Schopp  deed  of 
trust  and  was  knocked  down  to  Sartore  and  Dungey;  that, 
instead  of  taking  a  deed  from  the  trustee  to  themselves,  Sar- 
tore and  Dungey  caused  one  to  be  made  to  plaintiff  for  the 
purpose  of  injuring  and  defrauding  defendant,  and  that  these 
acts  constitute  a  payment  of  the  deed  of  trust. 

The  reply  admits  the  insanity  of  Joseph  Cook,  and  his  con- 
finement in  the  insane  asylum,  but  denies  Ann  Cook's  posses- 
sion of  the  whole  of  said  two  houses,  and  reiterates  that  slie 
is  only  in  possession  of  the  second  and  third  stories  of  1113 
North  Broadway;  denies  that  Joseph  Cook  became  violently 
insane  immediately  after  buying  the  property  from  Sartore 
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and  Dungey;  denies  the  payments  made  by  Ann  Cook;  de- 
nies that  he  or  Sartore  and  Dungey  knew  Cook  was  insane; 
denies  each  and  every  allegation  contained  in  defendant's 
last  special  defense,  and  says  that  plaintiff  did  buy  the  prop- 
erty at  a  sale  under  said  deed  of  trust,  and  that  he  bought 
the  same  for  himself  in  good  faith,  and  denies  that  there  was 
any  fraud  whatever  connected  with  the  sale  and  purchase. 

The  deed  made  from  Sartore  and  Dungey  to  Joseph  Cook 
recited  a  consideration  of  seven  thousand  dollars;  was  a  gen- 
eral warranty  deed,  but  excepted  from  the  warranty  the  deed 
of  trust  previously  given  by  Sartore  and  Dungey  to  Schopp. 
The  deed  of  trust  previously  made  by  Sartore  and  Dungey, 
under  which  the  property  was  sold,  was  in  ordinary  form, 
and  made  the  recitals  of  the  trustee's  deed  prima  facie  evi- 
dence. Other  facts  necessary  to  a  determination  will  be 
noticed  in  discussing  the  various  points  to  which  they  per- 
tain. 

At  the  close  of  all  the  evidence  defendants  asked  a  series  of 
instructions  to  the  efifect  that  plaintiff  could  not  recover;  that 
if  Sartore  and  Dungey  bid  in  the  property  at  the  trustee's 
sale,  plaintiff  could  not  recover;  that  if  Sartore  and  Dungey, 
or  either  of  them,  bid  in  the  property  at  the  trustee's  sale, 
this  satisfied  the  deed  of  trust  and  perfected  Cook's  title;  that 
the  trustee  had  no  right  to  make  a  deed  to  any  one  but  the 
actual  bidder  at  the  sale;  tiiat  defendant,  Ann  Cook,  being  a 
married  woman,  and  her  husband  being  insane,  the  plaintiff 
"Was  not  entitled  to  recover. 

All  these  instructions  were  refused  by  the  court,  and  de- 
fendants excepted.  The  court  then  gave  to  the  jury  a  per- 
emptory instruction  to  find  for  plaintiff  on  defendants'  coun- 
terclaim, and  to  find  for  him  as  to  possession,  and  to  assess 
the  damages  and  monthly  values  of  the  property  according  to 
Mie  reasonable  value  thereof.  The  jury  found  as  directed, 
judgment  was  entered  for  plaintiff;  but  defendant  Ann  alone 
has  appealed. 

OPINION. 

1.  The  wife  was  a  necessary  party  to  the  suit;  she  withheld 
possession  of  the  premises,  and  was  the  only  active  defendant 
in  the  cause;  she  alone  filed  a  motion  for  a  new  trial  and  in 
arrest,  based  upon  the  idea  that  she,  being  a  married  woman, 
and  her  husband  insane,  no  judgment  could  be  rendered  in 
tlie  cause  against  either  of  them:  1.  Because  her  husband 
was  insane;  and  2.  Because  she  was  a  married  woman.     Our 


426  Bensikck  v.  Cook.  [Missouri^ 

statute  requires  that  ejectment  shall  be  brought  against  th» 
person  in  possession  of  the  premises:  Rev.  Stats.  1889,  secv 
4629.  Here,  considering  the  situation  of  the  husband,  hi» 
enforced  absence  and  confinement,  his  unfortunate  mental 
condition,  the  affirmative  character  of  the  defense  made  by 
the  wife,  and  her  withholding  the  possession,  she  must  be  re« 
garded  as  a  proper  party  defendant:  Sedgwick  and  Wait  on 
Trial  of  Titles  to  Land,  2d  ed.,  sec.  255. 

2.  But  having  assumed  the  role  of  being  a  proper  and 
necessary  party  defendant,  having  pleaded  to  the  merits,  she 
cannot,  after  being  cast  in  the  suit,  now  change  front  and  in- 
sist that  error  occurred  in  making  her  a  party  defendant. 
Courts  of  justice  cannot  be  trifled  with  in  this  way.  Parties 
litigant  are  not  allowed  to  assume  inconsistent  positions  in 
court,  to  piny  fast  and  loose,  to  blow  hot  and  cold.  Having 
elected  to  adopt  a  certain  course  of  action,  they  will  be  con- 
fined to  that  course  which  they  adopt:  Bigelow  on  Estoppel, 
6th  ed.,  673,  717;  Brown  v.  Bowen,  90  Mo.  184;  McClanahait 
V.  West,  100  Mo.  309;  Tower  v.  Moore,  52  Mo.  118;  Smiley  v. 
Cockrell,  92  Mo.  loc.  cit.  112,  and  cases  cited. 

3.  Furthermore,  if  the  defendant  Ann  was  improperly 
joined  as  a  party  defendant,  the  course  indicated  by  the 
statute  should  have  been  pursued,  and  the  objection  taken 
by  demurrer,  as  the  defect  appeared  on  the  face  of  the  peti- 
tion. Failing  to  take  the  objection  in  this  way,  it  must  be 
deemed  to  be  waived:  Rev.  Stats.  1889,  sees.  2043,  2047. 
The  authorities  in  tliis  court  on  this  point  are  too  numerous 
for  citation.  The  petition,  in  any  event,  stated  a  cause  of 
action  as  to  the  husband,  and  if  the  wife  was  improperly 
joined  as  party  defendant,  the  objection  on  that  score  as  to 
the  wife  had  been  waived,  and  ould  not  be  raised  by  ob- 
jecting to  the  introduction  of  any  evidence,  or  by  instructions 
to  the  jury:  Horsikotte  v.  Menier,  50  Mo.  158;  Dunn  v.  Han- 
nibal etc.  R.  R.  Co.,  68  Mo.  2()8. 

4.  Moreover,  granting  that  Ann  Cook  was  improperly  joined 
as  a  party  defendant,  this  defect  caimot  cause  a  reversal  of 
the  judgment,  because  her  name  can  be  stricken  out  even  in 
this  court;  and  this  would  be  in  accordance  with  the  statute, 
and  with  a  long  line  of  decisions  in  this  court,  beginning  with 
Cruchon  v.  Broion,  57  Mo.  38,  and  ending  witli  the  recent  case 
of  State  V.  2'ate,  109  Mo.  265,  32  Am.  St.  Rep.  664;  where 
many  of  the  authorities  on  this  point  are  collated. 

5.  The  trial  court  pursued  the  right  course  in  appointing:  a 
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guardian  ad  litem  for  defendant,  Joseph  Cook:  Mitchell  ▼, 
Kingman,  5  Pick.  431;  Buswellon  Insanity,  sec.  132;  Sturges 
▼.  Longworthy  1  Oiiio  St.  544.  And  the  power  of  the  court  to 
appoint  such  a  guardian,  of  necessity,  concedes  the  power  of 
tiie  court,  U[)on  tlie  proper  basis  of  facts  being  presented,  to 
render  a  judgment  as  binding  on  the  lunatic  and  his  property 
interests,  as  a  similar  judgment  would  be  upon  a  sane  person, 

6.  On  the  part  of  defendants  evidence  was  offered  tending 
to  show  that  Joseph  Cook  was  placed  in  an  insane  asylum 
thirteen  or  fourteen  years  ago;  that  he  was  discharged,  and 
in  1882  was  living  on  Biddle  Street,  and  later  at  the  premises 
on  North  Broadway;  that  at  the  trustee's  sale  in  April,  1888, 
the  property  was  struck  off  to  Sartore  for  $5,301,  who  paid 
down  $50  earnest  money;  that  Cook  carried  on  the  black- 
smithing  business  in  the  North  Broadway  premises  in  1882; 
that  afterwards  he  was  again  placed  in  an  asylum,  and  was 
there  at  the  time  of  the  trial;  that  after  Cook  was  last  sent 
away  his  wife  and  nephew  continued  the  blacksmithing  busi° 
ness,  and  occupied  the  premises  in  question,  and  that  when 
Cook  bought  the  property  from  Sartore  and  Dungey  he  con- 
sulted with  friends  and  also  had  the  title  examined  by  an 
investigator  before  the  trade  was  closed. 

A  son  of  Cook's  testified  to  several  short  street  donversations 
which  his  father  had  with  Bensieck  some  seven  or  eight  years 
ago,  when  Bensieck  was  having  some  building  done,  and  this 
was  before  the  sale  by  Sartore  and  Dungey  to  Cook,  and  th& 
latter  certainly  gave  no  indications  at  that  time  of  being  in- 
sane, and  had  been  several  years  before  discharged  from  th& 
asylum.  Whether  Bensieck,  the  plaintiff,  was  acquainted 
with  Joseph  Cook,  is  by  no  means  clear;  he  denies  any  ac- 
quaintance, nor  does  it  appear,  if  he  was  acquainted  with 
him,  that  he  knew  of  his  mental  affliction. 

Defendant,  Ann  Cook,  testified  that  she  was  in  possession 
of  the  property  in  question  from  the  time  her  husband  was 
last  sent  to  an  asylum  after  1883;  that  she  paid  to  Mr.  Espen- 
schied,  the  holder  of  the  notes  secured  by  the  Schopp  deed  of 
trust,  five  of  the  interest  notes  aggregating  $570,  and  one  of 
the  principal  notes  amounting  to  $1,000;  also,  that  she  made 
him  three  other  payments  aggregating  $360,  and  another 
amounting  to  $175. 

When  the  notes  and  receipts  were  offered  in  evidence  plain- 
tiff's counsel  objected  for  the  reason  that  these  payments 
were  insuilicient  to  show  a  liquidation  of  the  deed  of  trust* 
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The  court  sustained  the  objection,  and  defendants  excepted. 
Inasmuch  as  the  notes  and  receipts  did  not  amount  to  a  sat- 
isfaction of  the  debt  secured  by  the  deed  of  trust,  the  court 
below  did  right  in  excluding  them  when  offered,  and  the  rul- 
ing was  also  correct  which  denied  the  admission  in  evidence 
of  receipts  showing  the  amount  Ann  Cook  had  paid  out  for 
taxes  on  the  property. 

7.  The  evidence  discloses  that  Mrs.  Cook  offered  to  sell  the 
property  to  plaintiff  about  a  year  before  he  bought  it;  that  he 
knew  Sartore  and  Dungey;  that  about  a  week  before  plaintiflF 
bought  the  property  Sartore  and  Dungey  offered  it  to  him; 
that  he  took  time  "to  study  about  it";  that  after  a  week  he 
decided  to  buy  it  and  had  the  title  examineJ  by  an  investi- 
gator, and  at  the  office  of  the  trustee  he  closed  the  matter, 
paid  down  $5,500,  got  the  trustee's  deed  and  put  that  on  record 
the  same  morning.  He  also  paid  $353.25  back  taxes.  Al- 
though the  trustee's  deed  called  for  only  $5,301,  he  actually 
paid  $5,500.  Plaintiff  stated  that  he  is  a  livery-stable  pro- 
prietor; that  he  did  not  attend  the  trustee's  sale,  but  bargained 
for  the  property  with  Sartore  and  Dungey,  who  had  bid  it  off 
at  that  sale,  and  that  the  trustee's  deed  was  made  to  plaintiflf 
by  their  authority  and  consent. 

Sartore  and  Dungey  had  the  undoubted  right  to  have  the 
mortgaged  property  applied  to  the  payment  of  the  mortgage, 
€0  far  as  was  necessary  for  their  individual  protection  against 
personal  liability  on  the  notes.  "  Where  the  mortgagor  has 
conveyed  the  equity  of  redemption  to  one  who  has  assumed 
the  payment  of  the  mortgage  debt,  so  that  in  effect  the  mort- 
gagor becomes  a  surety  of  the  debt,  he  has  the  right  to  have 
the  property  first  applied  to  the  payment  of  the  debt,  or  re- 
stored to  him  upon  his  paying  it":  1  Jones  on  Mortgages,  4th 
ed.,  sec.  678a.  As  a  corollary  to  this  right  and  necessarily  in- 
cident thereto,  Sartore  and  Dungey  were  fully  authorized  and 
competent  to  bid  at  the  sale  under  their  own  deed  of  trust: 
2  Jones  on  Mortgages,  4th  ed.,  sees.  1636,  1887;  Houston  v. 
Nord,  39  Minn.  490;  Mooring  v.  Little,  98  N.  C.  472. 

8.  And  Sartore,  as  an  incident  to  the  rights  aforesaid,  had 
the  further  right  to  pay  fifty  dollars  earnest  money  which  he 
paid  on  his  bid,  which  it  seems  is  customary,  and  to  deduct 
that  sum  out  of  tlie  amount  paid  by  Bensieck,  the  plaintiff. 

9.  Having  bid  in  the  property  for  their  own  protection, 
Sartore,  the  bidder,  was  undoubtedly  entitled  to  have  Bensieck 
fiubstituted  as  purchaser  upon  the  latter  consummating  the 
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purchase.  This  is  every  day  practice:  Jones  on  Mortgages, 
sec.  1652,  and  cases  cited;  Massey  v.  Young,  73  Mo.  260,  and 
cases  cited. 

10.  The  answer  of  the  defendant  wife  contains  the  express 
admission  that  her  husband  bought  the  property  of  Sartore 
and  Diingey  for  seven  thousand  dollars;  two  thousand  dol- 
lars of  which  he  paid  in  cash,  and  assumed  the  payment  of 
the  deed  of  trust  to  Jacob  Schopp,  amounting  to  five  thousand 
dollars;  and  the  deed  of  Sartore  and  Dungey  to  Cook,  excepted 
out  of  their  warranty  the  Schopp  indebtedness.  This  assump- 
tion by  Cook  of  the  Schopp  debt  was  capable  of  being  estab- 
lished by  parol:  Burnham  v.  Dorr,  72  Me.  198.  And  the  facts 
that  Cook,  as  shown  by  the  evidence,  paid  two  thousand  dol- 
lars cash  down  at  the  time  of  his  purchase,  and  that  his  wife 
subsequently  paid  off  a  portion  of  the  mortgage  debt  to  Es- 
penschied,  the  holder  of  the  notes  secured  by  the  Schopp  deed 
of  trust,  and  the  exception  contained  in  the  warranty  deed  of 
Sartore  and  Dungey  to  Cook,  abundantly  support  the  theory 
of  Cook  having  made  a  parol  assumption  of  the  indebtedness 
secured  by  the  Schopp  deed.  These  things  being  taken  as 
true,  it  clearly  appears  that  Sartore  and  Dungey  were  not 
bound  to  pay  off  the  deed  of  trust  which  they  had  expressly 
excepted  out  of  their  warranty  to  Cook,  and  which  Cook  had 
agreed  to  pay.  This  being  the  case,  there  is  no  ground  to 
apply  the  rule  which  holds  that  when  one  is  bound  to  pay  a 
mortgage  debt,  and  does  so,  this  amounts  to  a  satisfaction  and 
discharge  of  the  mortgage. 

There  is  therefore  no  basis  in  this  instance  for  the  operation 
of  such  a  rule,  because  it  was  Bensieck  and  Bensieck's  money 
that  bought  the  property  and  paid  therefor,  and  he  being  prop- 
erly substituted  as  a  bidder  at  the  trustee's  sale,  the  result  is 
precisely  the  same  as  if  he  had  personally  bid  in  the  property 
at  the  court-house  door  when  the  trustee's  hammer  fell. 

11.  Of  course,  when  the  trustee's  sale  was  consummated 
by  his  deed  to  Bensieck,  Cook's  prior  title  went  by  the  board: 
Flam  v.  Studehaker  Bros.  Mfg.  Co.,  89  Mo.  162. 

12.  It  is  not  seen  what  possible  relevancy  Cook's  insanity, 
even  if  known  to  Bensieck,  and  there  is  no  evidence  of  this, 
could  have  by  way  of  countervailing  the  force  and  effect  of  a 
deed  of  trust  not  made  by  him  and  which  was  in  existence 
long  before  he  purchased,  subject  to  which  he  bought  and 
which  he  assumed  as  part  of  the  consideration  of  his  own  pur- 
chase. 
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13.  Nor  is  it  at  all  apparent  what  counterclaim  Mrs.  Cook 
or  her  husband  can  have  against  Bensieck  for  moneys  which 
she  paid  out  to  protect  her  husband's  equity  of  redemption. 
All  that  Mrs.  Cook  proved  was  that  while  enjoying  for  years 
the  possession,  rents,  and  profits  of  the  property,  she  paid 
some  of  the  notes  secured  by  the  deed  of  trust,  and  thus  pre- 
vented an  earlier  foreclosure.  Certainly  Bensieck,  the  pur- 
chaser at  the  foreclosure  sale,  in  absence  of  an  express  promise 
grounded  upon  a  valuable  consideration,  was  under  neither  a 
moral  or  legal  obligation  to  reimburse  her  for  sums  thus  ex- 
pended. The  judgment  should  therefore  be  affirmed.  All 
concur.  _ 

Married  Womew.  — Whew  may  be  Sued  Alonb:  See  note  to  White  r. 
Foote  Lumber  Co.,  6  Am.  St.  Rep.  653;  Shupp  v.  Hoffman,  72  Md.  359;  20 
Am.  St.  Rep,  476,  and  note;  Le  Grand  v.  Eufala  Nat.  Bank,  81  Ala.  123; 
60  Am.  Rep.  140.  A  married  woman  who  has  real  estate  separately  settled 
upon  her,  the  legal  title  being  in  the  husband  as  trustee,  may  be  sued  alone 
for  damages  received  by  one  who  was  injured  by  reason  of  a  sidewalk  being 
out  of  repair:  Merrill  v.  St.  Louis,  83  Mo.  244;  53  Am.  Rep.  576. 

Parties  —  Improper  Joinder  —  How  Objected  to.  —  An  improper 
joinder  of  parties  should  be  taken  advantage  of  by  demurrer  where  the  de« 
feet  appears  on  the  face  of  the  complaint,  and  if  not  demurred  to  will  be 
deemed  waived:  Alvarez  v.  Brannan,  7  CaL  503;  68  Am.  Dec.  274,  and  note; 
Metcalfe  v.  Brand,  86  Ky.  331;  9  Am.  St.  Rep.  282;  Orain  r.  Aldrich,  33 
Cal.  514;  99  Am.  Dec.  423.  The  general  rule  is  that  an  objection  to  a  bill 
on  the  ground  of  misjoinder  of  parties  should  be  made  by  demurrer:  Hinch* 
man  v.  Patterson  etc  R.  R.  Co.,  17  N.  J.  Eq.  75;  86  Am.  Dea  252,  and  note. 

Appeal  —  Effect  of  Misjoinder  of  Parties  on. — The  court  may,  io 
affirming  a  judgment,  strike  therefrom  the  name  of  a  party  against  whom  it 
was  irregularly  rendered  because  of  his  death  prior  to  the  commencement 
of  the  action:  StaU  v.  Tate,  109  Mo.  265;  32  Am.  St.  Rep.  664. 

Insane  Persons  —  Guardian  ad  Litem  —  Appointment  o».  —  Th« 
court  may,  in  its  discretion,  appoint  a  guardian  ad  litem  for  a  person  turn 
compot  mentis:  King  v.  Robinson,  33  Me.  114;  54  Am.  Deo.  614,  and  not«i 
See  also  Owinga'  Com,  1  Bland.  370;  17  Am.  Deo.  311. 
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[110  Missouri,  188.] 
Partition,  who  hat  Sob  tor.  —  One  tenant  in  common  cannot  maintain 

an  action  for  partition  against  his  cotenant  where  he  has  been  disseised; 
but  wliere  it  appears  that  the  defendant  holds  possession  by  virtue  of 
an  instrument  transferring  the  rights  of  parties  acquired  under  convey- 
ances of  certain  undivided  portions  of  the  lands,  ami  under  a  lease  which 
grants  the  sole  and  perpetual  right  and  privilege  to  enter  upon  said 
lands  for  the  purpose  of  mining,  etc.,  all  the  iron  ore  which  may  be  upou 
or  in  said  lands,  and  contains  the  proviso  that  such  parts  of  the  lands 
as  do  not  contain  iron  ore,  and  such  as  shall  not  be  needed  for  the  nsa 
of  the  lessees  in  carrying  on  their  business,  shall  "remain  in  the  joint 
possession  and  for  the  mutual  use,  etc.,  of  all  the  aforesaid  parties  to 
the  deed,  according  to  their  respective  interests  therein,"  the  possession 
is  not  antagonistic  or  adverse  to,  but  consistent  with,  the  interests  of 
the  other  parties  to  the  conveyance  and  the  deed  of  le-Tse. 
Contract  between  CoTENANTa  not  to  Svh  jor  Partition,  when  Void. 
A  stipulation  in  a  deed  conveying  an  undivided  interest  in  land,  whereby 
the  parties  covenant  for  themselves,  their  heirs,  and  assigns  never  to 
institute  proceedings  for  the  partition  of  a  certain  specified  portion  o 
that  land,  is  an  unreasonable  restraint  of  the  enjoyment  and  use  of  the 
property,  and  therefore  void, 

Broadhead  and  Hezel,  and  J,  M.  Orchard,  and  E.  A.  Scay, 
for  the  appellant. 

L.  B.  Woodside,  for  the  respondent, 

Thomas,  J.  This  is  a  proceeding  for  the  partition  of  the 
southwest  quarter  and  the  northwest  quarter  of  the  southwest 
quarter,  and  the  north  half  of  the  southeast  quarter  of  section 
24,  township  34,  range  6  west,  situated  in  Dent  County,  con- 
taining 280  acres. 

This  record  discloses  the  following  facts:  On  the  fourth  day 
of  June,  1870,  C.  C.  Simmons  and  W.  P.  Billings,  being  seised 
of  said  lands  in  fee  by  separate  conveyances,  conveyed  two 
undivided  fourths  thereof  in  fee  to  Alexander  L.  Crawford 
and  William  L.  Scott,  each  of  which  conveyances  contained 
this  stipulation:  "And  it  is  also  further  mutually  covenanted 
and  agreed  by  and  between  the  parties  to  this  conveyance 
that  neither  they  nor  their  heirs  or  assigns,  nor  any  or  either 
of  them,  shall  or  will  ever  institute,  or  commence  or  cause  to 
be  instituted  or  commenced,  any  proceedings  in  partition,  or 
otherwise  in  law  or  equity,  to  obtain  or  procure  a  partition, 
allotment,  or  division  or  sale  of  so  much  or  of  such  parts  or 
portion  of  said  lands  as  have  been  leased  for  mining  purposes 
to  said  parties  of  the  second  part  by  deed  of  lease  bearing 
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even  date  herewith,  and  made  and  executed  by  said  Walter 
P.  Billings  and  Cyrenius  C.  Siaimons,  and  duly  recorded  in 
the  office  of  the  recorder  of  deeds  of  said  Dent  County,  with- 
oat  the  written  consent  of  all  the  parties  interested  in  said 
property  at  the  time  of  the  commencement  of  such  proceed- 
ings, and  made  a  part  of  the  record  thereof." 

The  "deed  of  lease"  mentioned  in  the  foregoing  stipula- 
tion was  an  indenture  which  witnessed  that  the  said  Simmons 
and  Billings,  as  parties  of  the  first  part,  granted,  bargained^ 
sold,  and  conveyed  perpetually  and  forever  to  said  Crawford 
and  Scott,  as  parties  of  the  second  part,  their  heirs,  assigns, 
and  legal  representatives,  "the  sole  and  exclusive  right  and 
privilege  to  enter  upon  and  into  said  lands  for  the  purpose  of 
searching  for,  digging,  mining,  quarrying,  and  tiking  away 
all  the  iron  ore  which  may  be  upon  or  in  said  lands;  and 
also  for  the  purpose  of  smelting  and  manufacturing  of  iron 
on  said  lands  to  any  extent  that  the  parties  of  the  second 
part,  their  heirs,  assigns,  and  legal  representatives  may  deem 
advisable,"  with  the  proviso  that  "such  parts  or  portions  of 
said  pieces  or  parcels  of  land  as  do  not  contain  iron  ore,  and 
such  as  shall  not  be  needed  or  used  by  said  parties  of  the 
second  part  for  mining,  storing  waste  material,  railroad 
tracks  and  switches,  manufacturing  purposes,  or  for  the 
erection  of  buildings,  machinery,  and  fixtures  required  or 
needful  for  the  use  of  said  parties  of  the  second  part,  in  car- 
rying on  their  business  aforesaid,  shall  be  and  remain  in  the 
joint  possession  and  for  the  mutual  use,  benefit,  and  enjoy- 
ment of  all  the  aforesaid  parties  hereto,  according  to  their 
respective  interests  and  shares  therein." 

It  was  provided  by  this  deed  of  lease  that  said  Crawford  and 
Scott,  their  heirs,  assigns,  or  legal  representatives,  should  pay 
to  said  Simmons  and  Billings,  their  heirs,  assigns,  or  legal 
representatives,  the  sum  of  twelve  and  a  half  cents  per  ton 
gross  of  2,240  pounds  for  the  one  half  of  all  the  iron  ore  that 
should  be  mined,  dug,  or  quarried  and  taken  away,  used,  or 
Bold  from  said  lands,  the  payments  to  be  made  quarterly,  on 
the  fifteenth  days  of  January,  April,' July,  and  October  in 
each  year.  Crawford  and  Scott  agreed  to  organize  a  corpora- 
tion under  the  laws  of  Missouri  for  the  purpose  of  carrying 
on  mining  operations  on  said  lands,  which  was  done,  the 
name  of  the  corporation  being  "Missouri  Iron  Company,"  to 
which  said  Crawford  and  Scott  in  due  time  conveyed  the  in- 
terests in  said  lands  acquired  by  them  by  virtue  of  the  said 


May,  1892.]     Haeussler  v.  Missouri  Iron  Co.  433 

conveyances  and  deed  of  lease.  This  corporation  took  from 
these  lands  from  1873  to  the  time  of  the  trial  of  this  cause  in 
October,  1889,  two  hundred  thou'^and  tons  of  iron  ore. 

The  record  shows  the  interests  of  the  parties  otlier  than  the 
Missouri  Iron  Company  in  said  lands  to  be  as  follows:  Plain- 
tifif,  one  fourth;  defendant  Cook  or  his  representatives,  one 
eighth;  and  Walter  and  Maud  Billings,  one  sixteenth  each, 
all  subject  to  the  terms  and  conditions  of  the  conveyances 
and  deed  of  lease  executed  by  Simmons  and  Billings  to  Craw- 
ford and  Scott  as  above  set  forth. 

Defendant,  the  Missouri  Iron  Company,  resisted  the  par- 
tition of  the  lands  on  two  grounds:  1.  It  claimed  to  be  in  the 
adverse  possession  of  them;  and  2.  It  had  not  consented  in 
writing  to  such  partition  as  provided  by  the  conveyances  of 
Simmons  and  Billings  to  Crawford  and  Scott,  dated  June  4, 
1870. 

Defendants,  Maud  and  Walter  Billings,  were  minors,  and 
appeared  by  guardian  ad  litem,  and  Cook's  representatives 
made  default. 

Upon  these  fiicts  the  court  refused  partition  of  the  lands, 
and  the  plaintifif  appealed.  No  instructions  were  asked  or 
given. 

1.  One  tenant  in  common  cannot  maintain  an  action  for 
partition  against  his  cotenant  wliere  he  has  been  disseised: 
Wommack  v.  Whitmore,  58  Mo.  448. 

While  it  is  conceded  that  the  Missouri  Iron  Company  is  in 
the  actual  possession  of  the  lands,  partition  of  which  is  sought 
in  this  case,  we  do  not  think  such  possession  is  adverse  to 
plaintiff's  interest  in  them;  nor  does  it  amount  to  an  ouster 
of  plaintiff.  Three  distinct  interests  in  the  lands  are  created 
by  the  conveyances  and  deed  of  lease:  1.  All  the  parties 
are  seised  of  the  lands  in  fee  as  tenants  in  common,  subject 
to  the  mining  right  of  the  Missouri  Iron  Conipany;  2.  The 
Missouri  Iron  Company  owns  in  severalty  the  right  to  mine 
the  iron  ore  on  and  in  said  lands,  and  this  right  is  sole  and 
perpetual;  3.  Plaintiff  Cook's  representatives  and  Maud  and 
Walter  Billings  are  owners  in  common  in  perpetuity  of  the 
royalties  to  be  paid  under  the  provisions  of  the  deed  of  lease. 
The  possession  of  tliis  property  held  by  the  Missouri  Iron 
Company  is  under  the  deed  of  lease,  and  is  not,  therefore, 
antagonistic  or  adverse  to,  but  consistent  with,  the  interests 
of  the  other  parties  therein. 

2.  The  real  controversy  here  turns  upon  the  construction 
Am.  St.  Rkp..  Vou  XXXIU.  — 28 
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and  effect  to  be  given  the  stipulation  against  the  institution 
of  partition  proceedings  without  the  written  consent  of  all  the 
parties,  contained  in  tlie  conveyances  of  Simmons  and  Bill- 
ings to  Crawford  and  Scott,  dated  June  4,  1870.  The  iron 
company  insists  that  it  is  valid  and  binding,  while  plaintiff* 
on  the  other  hand,  claims  that  it  is  an  unreasonble  restraint 
upon  the  alienation  of  the  property  and  upon  the  right  of  each 
party  to  have  partition  and  the  use  and  enjoyment  of  bis  in- 
terest in  severalty,  and,  therefore,  void. 

Plaintiff  concedes  in  his  argument  in  this  court  that  the 
mining  right  is  not  joint  property,  but  is  held  in  severalty  by 
said  company,  and,  hence,  is  not  the  subject  of  partition,  and 
this  seems  to  be  the  theory  of  his  petition.  We  will,  there- 
fore, take  it  for  granted,  that  plaintiff  seeks  partition  or  sale 
of  the  lands,  subject  to  such  mining  right. 

This  brings  us  to  the  discussion  of  the  question:  Does  the 
stipulation  against  the  institution  of  proceedings  for  the  par- 
tition of  these  lands  without  the  written  consent  of  all  the 
parties  preclude  plaintiff  from  maintaining  this  action?  It 
must  be  noted  at  the  threshold  of  this  inquiry  that  the  stipu- 
lation in  question  is  not  a  restraint  upon  the  alienation  of 
the  lands.  The  several  owners  are  left  free  to  dispose  of  their 
interests  in  any  manner  they  see  proper.  The  only  restraint 
is  upon  the  right  of  severing  the  interest  of  one  owner  from 
the  others  by  a  proceeding  in  inviium.  Is  this  restraint  un- 
reasonable, and  void  because  unreasonable?  This  stipulation 
is  a  perpetual  inhibition  of  partition,  the  language  being  that 
neither  the  parties,  nor  their  heirs  or  assigns  shall  ever  insti- 
tute proceedings  for  partition  without  the  written  consent  of 
all  the  parties. 

The  civil  law  refused  to  enforce  agreements  perpetually 
waiving  the  right  of  partition.  Domat  says:  "It  is  always 
free  for  every  one  of  those  who  have  anything  in  common 
among  them  to  divide  it;  and,  although  they  may  agree  to 
put  off  the  partition  to  a  certain  time,  yet  they  can  make  no 
such  agreement  as  never  to  come  to  a  partition.  For  it  would 
be  contrary  to  good  manners  that  the  proprietors  be  forced  to 
have  always  an  occasion  of  falling  out,  by  reason  of  the  un- 
divided possession  of  a  common  thing":  Domat's  Civil  Law 
by  Strahan,  pt.  1,  book  2,  tit.  6,  sec.  11,  par.  9. 

And  Mr.  Freeman  in  his  work  on  Cotenancy  and  Partition, 
sec.  442,  maintains  that  this  is  tlie  rule  in  England  and  the 
United  States.     Restraints  and   fetters  upon  the  alienation 
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and  enjoyment  of  property  are  opposed  to  the  common  law 
and  especially  to  the  jurisprudence  of  to-day,  which  in  the 
United  States,  at  least,  has  almost  wholly  lost  the  spirit  and 
genius  of  the  feudal  system  and  feudal  tenures:  9  Am.  Law 
Reg.  N.  S.  393,  457.  Primogeniture  and  estates  tail  with  all 
their  incidents  find  but  little  favor  in  the  laws  of  this  century. 

The  right  of  partition  is  an  aljsolute  right  which  yields  to 
no  consideration  of  hardship  or  inconvenience:  Freeman  on 
Cotenancy  and  Partition,  sec.  443.  Anything  that  militates 
against  this  right  is  repugnant  to  the  essential  characteristics 
of  cotenancy:  Mitchell  v.  Starbuck,  10  Mass.  11;  and  the 
tendency  of  our  times  is  to  greater  freedom  of  sale  and  trans- 
fer of  property  unfettered  by  conditions  or  limitation  of  the 
right  of  alienation. 

In  the  case  at  bar,  if  the  right  of  involuntary  partition  of 
these  lands  does  not  exist  now,  it  will  not  exist  five  hundred 
or  one  thousand  years  hence.  In  time,  by  the  sale  and  de- 
scent of  undived  interests,  the  owners  would  become  so  nu- 
merous, and  the  interests  so  small,  that  the  estate  would  be 
almost,  if  not  wholly,  valueless.  Here  is  a  tract  of  land  con- 
taining 280  acres,  which  may  be  suited  to  agricultural  and 
various  other  purposes,  and  the  joint  owners  may  want  to 
have  their  interests  set  off  so  that  they  can  utilize  them  for 
such  purposes.  The  partition  in  kind  or  sale  under  partition 
proceedings  of  these  lands  subject  to  the  mining  right,  instead 
of  being  detrimental,  would  be  beneficial  to  the  owner  of  that 
right,  for  it  is  more  difficult  and  unsatisfactory  to  deal  with 
many  than  one.  The  man}'  can  exercise  control  over  the 
lands  subject  to  the  raining  right,  and  that  is  all  one  owner 
could  do;  hence  there  is  no  reason  why  the  title  to  the  prop- 
erty, subject  to  this  right,  should  not  bo  vested  in  one  person, 
but  many  reasons  why  it  should  be  so  vested;  and  we  hold 
that  the  stipulation  in  question,  as  applied  to  the  title  to  these 
lands,  subject  to  said  mining  right,  is  an  unreasonable  re- 
straint of  their  enjoyment  and  use,  and  therefore  void. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  the  circuit  court  to  decree  that  partition  of  the 
lands  be  made  subject  to  said  mining  right,  and  if  this  inter- 
est in  the  lands  cannot  be  divided  in  kind  without  great  pre- 
judice to  the  owners,  that  it  be  sold  as  provided  by  statute. 
The  decree  of  partition  must  also  specifically  reserve  the  right 
to  the  royalties  on  the  iron  ore  to  be  paid  under  the  provisions 
of  the  deed  of  lease  to  plaintiff.  Cook's  representatives,  and 
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Maud  and  Walter  Billings,  their  heirs  and  assigns,  forever. 
This  right  is  also  subject  of  partition,  but  said  company, 
having  no  interest  in  it,  it  cannot  be  disposed  of  in  this  pro- 
ceeding, except  by  consent  of  all  parties,  and  then  only  by  a 
separate  sale.     All  concur. 


PARTirroN  —  Effect  of  Disseisin  on  Cotenant's  Right  to  Sck  tor.  —  If 
an  ouster  by  one  cotenant  of  auotlier  amounts  to  a  disseisin,  they  no  longer 
hold  tlie  estate  together,  and  partition  cannot  be  maintained:  Brock  v.  East- 
man,  28  Vt.  G5S;  (57  Am.  Dec.  733,  and  note;  Barnard  v.  Pope,  14  Mass.  434; 
7  Am.  Dec.  225,  and  note  with  cases  collected;  extended  note  to  Nichols  v. 
Nichols,  67  Am.  Dec.  704;  but  in  some  states  a  disseised  cotenant  may  have 
partition  by  virtue  of  the  statute:  Note  to  King  v.  Mason,  89  Am.  Dec.  433. 

Partition.  — One  tenant  in  common  cannot  have  a  partition  of  landa 
which  they  have  purchased  for  a  certain  use,  and  which  enters  into  the  con- 
aideratioi)  of  the  contract  creating  it:  Appeal  of  Lats/iaWt  122  Fa.  St.  142;  9 
Am.  St.  Rep.  76. 


Willi  v.  Lucas. 

[110  Missouri,  219.] 
Peincipals,  Who  aee  Regauded  as.  — All  persons  who  are  present  at  the 

commisiion  of  a  wrongful  act,  and  participate  therein  by  counsel  and 
advice,  are  regarded  as  principals,  and  held  liable  as  such;  and  the  same 
rule  prevails  even  in  criminal  cases. 

Evidence,  Sufficiency  of  Circumstantial.  —  It  is  not  necessary  to  prove 
by  direct  evidence  that  a  party  advisetl  an  act  or  aided  la  its  commis- 
sion, but  such  facts  may,  like  any  others,  be  established  by  circumstan- 
tial evidence. 

Assault  —  Evidence  of  Participation  Sufficient  to  bs  Submitted  to 
THE  Jury.  —  When  the  testimony  shows  that  the  person  who  is  charged 
with  aiding  another  in  the  commission  of  an  assault  was  carrying  the 
latter  in  his  buggy;  that  he  stopped  the  vehicle  in  which  the  injured 
person  was  being  driven  three  times,  by  blocking  the  road  in  front  of  it 
with  his  buggv,  and  that,  when  he  was  asked  to  let  it  pass,  he  replied 
in  a  way  clearly  indicating  that  he  not  only  knew  the  assailant's  pur- 
poses, but  that  he  intended  to  assist  him  actually  in  executing  them, 
there  is  sufScient  evidence  to  go  to  the  jury  on  the  issue  whether  the 
defendant  was  present,  aiding,  assisting,  advising,  or  counseling  the  ai« 
sault,  and  a  nonsuit  should  not  be  granted. 

Sol.  Ilughlett  and  John  M.  Barker^  for  the  appellant. 
Emil  Rosenherger,  for  the  respondent. 

Thomas,  J.  This  is  an  action  for  injuries  to  the  plaintiff's 
person  by  reason  of  an  assault  upon  her,  her  damages  being 
laid  at  ten  thousand  dolhirs.  The  petition  avers  that  the  de- 
fendant, together  with  one  Isaac  Willi,  not  made  a  party,  shot 
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her  in  August,  1888,  with  a  pistol  by  which  she  was  seriously 
wounded  and  injured.     The  answer  was  a  general  denial. 

The  evidence  on  the  part  of  the  plaintiff,  preserved  in  the 
bill  of  exceptions,  tends  to  show  that  on  the  twenty-ninth  day 
of  August,  1888,  plaintiff  left  Montgomery  City,  in  a  single 
buggy,  in  company  with  her  brother,  sixteen  or  seventeen 
years  old,  and  her  little  daughter,  one  year  and  a  half  old,  to 
go  to  her  mother's  at  New  Florence,  and  when  about  two  miles 
from  Montgomery  City,  defendant,  who  kept  a  livery  stable, 
and  Isaac  Willi,  the  latter  being  plaintiff's  husband,  came 
up  in  a  two-horse  buggy,  defendant  driving  the  team,  passed 
plaintiff,  and  pulled  the  team  across  the  road  in  front  of  plain- 
tiff's horse.  Isaac  Willi  then  attem[)ted  to  get  out  of  the 
buggy,  but  plaintiff's  brother  drove  around  the  team  in  charge 
of  defendant,  and  went  off  in  a  lope.  Defendant  again  passed 
plaintiff,  drove  in  front  of  her  horse,  and  stopped  it.  Plain- 
tiff's brother  drove  around  defendant's  team  again  and  went 
off  in  a  lope,  but  defendant  the  third  time  passed  her  and 
crowded  her  horse  into  a  fence  corner.  Her  brother  told  de- 
fendant to  get  out  of  the  way,  and  he  replied,  "  Shut  your 
damn  mouth,  I  am  driving  this  team  according  to  orders." 
Willi  then  got  out  of  defendant's  buggy,  caught  plaintiff's 
horse  by  the  bridle,  and  sliot  plaintiff  with  a  pistol,  inflicting 
serious  wounds  upon  her,  saying,  "God  damn  you,  I  told  you 
I  would  kill  you,  and  I  have  made  my  words  good." 

Plaintiff  then  begged  defendant  to  take  her  in  his  buggy, 
which  he  did  not  do,  but  turned  around  and  drove  back  to 
Montgomery  City,  leaving  plaintiff,  her  brotlier,  husl>and,  and 
baby  there.  The  husband  got  into  the  buggy  and  told  plain- 
tiff he  had  killed  her,  and  asked  her  to  forgive  him  and  kiss 
him,  which  she  refused  to  do.  Mr.  Powell,  the  constable, 
coming  up  at  this  juncture,  induced  Willi  to  take  his  wife  to 
a  neighbor's  house  where  she  was  cared  for  till  she  could  be 
taken  home.  Lucas  sat  in  his  buggy  while  Willi  shot  his 
wife,  in  such  a  position  that  he  could  not  have  seen  plaintiff 
without  looking  out  from  the  side  of  the  buggy,  the  back  cur- 
tain being  down,  and  the  hind  end  of  the  buggy  being  toward 
her.  In  the  January  following,  Willi  was  killed  wliile  at- 
tempting to  kill  his  wife.  At  the  close  of  plaintiff's  evidence, 
the  court  at  the  instance  of  defendant,  directed  a  nonsuit,  and 
plaintiff  appeals. 

The  court  erred  in  directing  a  nonsuit.  All  present,  parti- 
cipating in  an  act  by  counsel  and  advice,  are,  even  in  crimi- 
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nal  cases,  regarded  as  principals,  and  held  liable  as  such,  and 
a  party  may  be  charged  with  doing  an  act  himself  and  be  held 
liable  under  such  a  charge,  for  being  present,  aiding,  and  as- 
sisting another  in  doing  it:  State  v.  Orrick,  106  Mo.  Ill;  Cani- 
fax  V.  Chapman,  7  Mo.  175;  Page  v.  Freeman,  19  Mo,  421; 
Allred  v.  Bray,  41  Mo.  484;  97  Am.  Dec.  283;  Murphy  v. 
Wilson,  44  Mo.  313;  100  Am.  Dec.  290;  Cooper  v.  Johnson, 
81  Mo.  483. 

Nor  is  it  necessary  to  prove  by  direct  evidence  that  a  party 
advised  an  act,  or  aided  in  its  commission,  but  such  fact,  like 
any  other,  may  be  established  by  circumstantial  evidence: 
State  V.  Gooch,  105  Mo.  392. 

We  cannot  say,  as  a  matter  of  law,  that  defendant  did  not 
participate  in  this  assault;  indeed,  tlie  evidence  tends  strongly 
to  show  that  he  willfully  assisted  Willi  in  making  it.  He 
stopped  plaintiflT'a  horse  three  ti:nes  by  driving  across  the 
road  in  front  of  it,  and  when  asked  to  let  it  pass  he  replied  in 
a  way  clearly  indicating  that  he  not  only  knew  the  husband's 
purposes,  but  that  he  intended  to  actively  assist  him  in  exe- 
cuting them.  At  all  events,  there  was  sufficient  evidence  to 
goto  the  jury  on  the  issue  whether  defendant  was  present  aid- 
ing, assisting,  advising,  or  counseling  the  assault,  and  the 
judgment  is  accordingly  reversed,  and  the  cause  remanded 
for  new  trial.     All  concur. 

AccESSARrEs  —  PftiNciPAii,  WHO  13.  —  "One  who  directly  or  indirectly 
couusels,  commands,  iudaces,  or  procures  another  to  commit  a  crime  is  a 
principal":  Peoples.  Bliven,  112  N.  Y.  79;  8  Am.  St.  Rep.  701,  and  notej 
Spies  V.  Pef^pk,  122  111.  1;  3  Am.  St.  Rep.  320,  and  note;  Leonard  v.  PooUy 
114  N.  Y.  371;  11  Am.  St.  Rep.  667,  and  note  with  cases  collected. 

Assault  —  Who  Guiltt  as  Principal. — One  maybe  convicted  as prin- 
eipal  in  a  felonious  assault  where  he  advised,  procured,  or  incited  tha 
assault:  Sliite  v.  Noeninger,  103  Mo.  166;  Stute  v.  Lymhurn,  1  Brev.  397;  2 
Am.  Dec.  6J9.  When  one  of  two  persons  resisting  arrest  aids,  abets,  ad* 
vises,  or  encourages  the  other  by  signs  or  motions  to  assault  an  arresting 
officer,  he  is  guilty  of  such  assault  the  same  as  if  made  by  him  personallyt 
WhiU  r.  People,  139  IlL  143;  32  Am.  St  Rep.  198. 
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[110  Missouri,  234.] 

IHDEPENDEJiT   CONTRACTOR,    LIABILITY   FOK   ACfS   OF.  — The  SUpervisioo   of 

a  work  of  coiistructiou  may  be  retained  without  interfering  with  the 
indepuiideut  actioa  or  liability  of  coutrautora  who  have  enga(i;ed  to 
execute  either  the  whole  or  a  part  of  it;  but  where  the  contract  under 
which  ail  excavation  is  made  for  the  foiiiuhitious  of  a  house  declares  that 
it  sliall  be  carried  to  such  general  depth,  and  that  tiie  operations  shall 
proceed  at  auch  times,  and  to  such  extent  as  the  representative  of  the 
landowner  may  require,  any  injuries  caused  to  an  adjoining  house  iu 
consequence  of  making  the  excavations  in  strict  pursuance  of  the  orders 
of  such  representative,  wdl  be  deemed  to  have  been  due  to  the  exercise 
of  the  discretion  or  judgment  vested  ia  the  supervising  authority;  and 
for  that  exercise  of  judgment  the  landowner  must  respond. 

Lateral  Support.  — A  landowner  who  exercises  his  right  to  remove  the 
earth  from  his  own  premises,  adjacent  to  another's  building,  must  use 
ordinary  care  to  cause  no  unnecessary  damage  to  his  neighltor's  property. 

Lateral  Support  —  Notice  —  Alteration  op  Plan  of  Excavation. — 
Where  a  landowner  has  actual  notice  of  the  fact  that  an  excavation  is 
being  made  adjacent  to  his  house,  but  is  also  assured  by  the  authorized 
agent  of  the  person  for  wliom  it  is  made  that  the  earth  will  be  taken 
out  in  a  manner  which  the  evidence  of  experts  shows  to  be  customary 
and  reasonably  safe,  he  has  a  right  to  assume  that  the  course  foretold 
will  be  followed,  at  least  until  he  had  notice  to  the  contrary  and  a 
proper  opportunity  thereafter  to  act  upon  such  later  notice;  and  if  an 
injury  to  iiis  house  results  from  this  ciiange  ia  the  plan,  before  he  has 
had  sufficient  time  to  take  measures  for  its  protection,  the  party  for 
whom  the  work  is  done  will  be  liable  for  damages. 

Lateral  Support  —  Excavation,  Change  in  Moue  of. — The  fact  that 
an  additional  outlay  would  be  necessary  to  carry  out  the  work  of  ex- 
cavatioa  in  "sections  "is  imniateiial  when  the  person  excavating  haa 
expressly  promised  to  pursue  that  method,  and  thus  led  the  owner  of 
the  adjacent  premises  to  act  upon  that  hypothesis  and  refrain  from 
taking  steps  which  would  otherwise  have  been  reasonably  necessary 
and  prudent  to  insure  tlie  safety  of  his  property.  Under  such  circum- 
ttances  the  proposed  method  must  be  continued,  or  timely  notice  of  a 
change  of  plan  given  to  tlie  adjacent  proprietor. 

Evidence  —  Res  Gesi'^. — Tue  Statements  of  an  Agent  appointed  to 
BuperLntend  the  work  of  excavating  land  near  a  house,  when  made  dur- 
ing the  progress  of  the  work  and  the  discharge  of  his  functions,  may  be 
relied  on  by  the  owner  of  the  house. 

Tkial — Demurrer  to  Evidence.  —  Wlien  the  trial  court  has  forced  the 
plaintiff  to  a  nonsuit  by  an  instruction  in  the  nature  of  a  deuiurrer  to 
the  evidence,  he  is  entitled  to  the  most  favorable  view  of  his  case  that 
the  evidence  warrants,  and  to  every  reasonable  inference  tlierefrom. 

Oage,  Ladd,  and  Small,  for  the  appellant. 

Pratt,  Ferry,  and  Hagerman,  for  the  respondent. 

Barclay,  J.  Plaintiff's  case  is  for  damages  occasioned  by 
the  fall  of  a  building,  occupied  by  him  as  lessee  of  the  Acker- 
fiOQ  estate,  in  Kansas  City,  Missouri. 
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The  gist  of  his  petition  is  that  "the  defendant  wrongfully, 
carelessly,  and  negligently  dug  out  and  carried  away  the  soil, 
immediately  adjoining,  and  under  the  west  wall  of  said  build- 
ing, by  means  of  which  ....  the  eaid  west  wall  was  made 
to  fall,  ....  thereby  destroying  and  damaging  the  property 
of  plaintiff  therein  contained  ....  to  the  extent  of  three 
thousand  dollars." 

The  answer  is  a  general  denial. 

The  circuit  court  forced  plaintiff  to  a  nonsuit  by  giving  an 
instruction  in  the  nature  of  a  demurrer  to  the  evidence.  It 
is,  therefore,  proper  to  outline  the  facts  upon  which  plaintiff 
relies  as  constituting  his  cause  of  action.  In  so  doing,  he  is 
entitled  to  the  benefit  of  the  most  favorable  view  of  his  case 
that  the  evidence  warrants,  and  of  every  reasonable  inference 
tlierefrom.     So  viewed  the  substance  of  his  case  is  this:  — 

The  plaintiff's  building  was  a  two-story  brick,  in  which  he 
carried  on  business.  It  stood  two  inches  from  the  eastern 
boundary  of  defendant's  property,  and  extended  from  the 
street  line  some  seventy-two  feet  southward. 

The  excavation  to  which  the  damage  is  ascribed  was  made 
upon  defendant's  lot  close  along  that  boundary  line.  This 
line  ran  at  a  right  angle  to  Ninth  Street  on  which  plaintiff's 
house  fronted;  both  the  lots  reached  southward  from  the 
street,  one  hundred  and  twenty- five  feet,  to  an  alley. 

The  defendant  proposed  erecting  an  engine  house  on  its 
lot;  and,  in  prosecuting  thafr  purpose,  contracted  in  writing 
with  a  firm  for  the  necessary  excavating  and  masonry  for  the 
foundations. 

Some  of  the  terms  of  that  contract  will  be  mentioned  later. 

The  contractors  sublet  the  excavating  to  another,  who  be- 
gan its  performance,  having  a  foreman  there  in  charge  of  a 
number  of  workmen  and  teams. 

The  defendant's  chief  engineer  occasionally  visited  the 
work,  but  the  actual  superintendence,  under  the  first  contract 
mentioned,  was  mainly  exercised  by  Mr.  Butts,  the  engineer's 
assistant,  who  remained  on  the  ground.  The  foreman  of  the 
digging  party  testified  that  the  subcontractor  placed  him  un- 
der the  orders  of  Mr.  Butts,  and  that  the  work  was  accord- 
ingly done  as  the  latter  directed. 

About  the  time  the  excavating  began,  plaintiff  had  an  in- 
terview with  Mr.  Butts  in  which  he  asked,  "if  he  though  it 
was  not  dangerous  to  be  taking  dirt  away,"  (namely  from 
"alongside  of  the  wall,"')   to  which  Mr.   Butts  replied  that 
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"there  was  not  going  to  be  any  injury  to  the  building;  of 
course  he  was  going  to  take  it  out  in  sections,  and  wall  it  up 
as  they  went  along."  Plaintiff  says  that  that  "kind  of  satis- 
fied "  him.  The  house  fell  about  a  week  later.  Plaintiff  ob- 
served the  work  meanwhile. 

A  trench,  some  five  feet  wide,  and  from  seven  to  eleven  feet 
deep,  was  first  dug,  near  defendant's  east  boundary  line,  from 
the  street  to  a  point  about  opposite  the  south  end  of  plaintiff's 
building,  some  seventy-two  or  three  feet.  The  foundation  of 
the  latter  was  at  a  depth  of  eleven  feet  from  the  natural  sur- 
face. They  then  began  at  the  street  line  and  carried  the 
trench  to  a  further  depth  of  about  two  feet  (a  total  depth  of 
about  thirteen  feet)  for  a  distance  of  twenty-five  or  thirty  feet 
from  the  street. 

The  concrete  and  footing  stone  of  defendant's  foundation 
wall  were  then  laid  in  that  space  or  section.  Three  days 
later,  according  to  the  testimony  of  the  foreman  of  the  exca- 
vators, Mr.  Butts  directed  him  to  "take  out  the  remainder  of 
the  ditch,"  and  he  proceeded  to  do  so,  excavating  to  the  addi- 
tional dept  of  twenty-four  to  twenty-six  inches  (to  correspond 
with  the  level  of  the  first  section),  along  the  entire  building 
line  opposite  plaintiff's  house,  a  stretch  of  forty  odd  feet  from 
the  end  of  the  first  section.  Mr.  Butts  was  present  while  this 
work  was  being  done.  The  job  was  begun  at  half  past  two 
o'clock  and  was  finished  about  half  past  five  o'clock  of  the 
same  afternoon.  That  night  about  ten  o'clock  a  large  part  of 
plaintiff's  building  slipped  into  the  excavation,  on  account  (as 
is  clainjed)  of  that  removal  of  its  lateral  support;  but  that 
portion  of  the  house  which  faced  the  masonry  work  of  the  first 
section  of  defendant's  foundation  (for  a  distance  of  twenty-six 
feet  from  the  street  front)  remained  in  place. 

The  soil  of  the  locality  is  that  of  the  Missouri  River  bottom, 
a  mixture  of  sand  and  loam,  formed  by  alluvial  deposit. 

There  was  abundant  evidence  of  experienced  builders  and 
civil  engineers  that  the  customary  way  of  removing  such  soil 
for  foundations,  adjacent  to  and  below  that  of  other  buildings, 
is  to  take  out  the  earth  in  sections  of  ten  to  sixteen  feet  each, 
in  length,  and  to  substitute  the  new  foundation  in  each  sec- 
tion before  opening  the  next  one;  that  any  other  mode  of  do- 
ing such  work  is  likely  to  result  as  in  the  present  case;  but 
that  building  in  sections  involves  an  expense  from  eighteen  to 
thirty  per  cent  greater  than  the  cost  of  proceeding  without 
subdividing  the  work  in  that  manner. 
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On  these  facts  the  trial  court  declared  that  plaintiff  had  no 
cause  of  action,  and  he  has  appealed  against  that  ruling. 

1.  Before  reaching  the  main  issue  it  will  be  well  to  dis- 
pose of  a  subordinate  one  touching  the  responsible  connection 
between  defendant  and  the  digging  force,  to  whose  acts  the 
consequences  complained  of  are  ascribed.  The  defendant 
claims  that  those  acts  were  done,  in  efifect,  by  a  contractor 
independent  of  its  control,  and  that  it  is  not  liable  on  account 
thereof. 

It  is  now  an  accepted  rule  that  supervision  of  such  work 
may  be  retained  without  interfering  with  the  independent 
action  or  liability  of  contractors  who  have  engaged  to  perform 
it  or  subdivisions  of  it;  but  in  the  case  at  bar  the  contract, 
under  which  the  work  was  done,  goes  much  further.  It  de- 
clares that '*  the  excavation  sliall  be  carried  to  such  general 
depth  as  may  be  indicated  by  the  engineer;  excavations  for 
the  trenches  and  piers  will  be  made  as  required  from  time  to 
time  in  the  progress  of  the  work,  and  to  such  an  extent  as 
may  be  be  indicated  by  the  engineer."  Along  with  this  lan- 
guage are  statements  that  the  engineer  was  "in  charge  of  the 
work,"  and  that  men  who  refused  or  neglected  to  obey  his 
orders  were  to  be  discharged  by  the  contractors. 

Now,  the  very  act  complained  of  here  is  the  digging  of  the 
trench  too  long  and  too  deep  in  the  circumstances.  That  act 
is  charged  as  negligence.  It  was  ordered  by  defendant's  repre- 
sentative on  the  spot,  acting  for  the  chief  engineer  who  hud 
express  power  to  direct  "  by  his  authorized  agent,"  as  well  as 
personally.  The  work  was  done  precisely  as  ordered.  Thus 
it  was  the  exercise  of  the  discretion  or  judgment  vested  in  the 
supervising  authority,  which  caused  the  catastrophe;  and  for 
that  exercise  of  judgment  defendant  must  respond:  Lancaster 
V.  Connecticut  Ins.  Co.,  92  Mo.  460;  1  Am.  St.  Rep.  739; 
Bower  v.  Peate,  1  Q.  B.  Div.  321. 

2.  The  chief  question  in  the  case  is  to  determine  what  duty 
toward  plaintiff  rested  upon  defendant  in  view  of  the  facts. 

Very  much  has  been  written  upon  the  right  of  lateral  sup- 
port and  its  limitations  under  the  English  law.  It  will  not  be 
necessary  to  restate  the  general  principles  governing  that  right. 
They  were  discussed  very  lucidly  here,  years  ago,  in  Charless 
V.  Rankin,  22  Mo.  573,  66  Am.  Dec.  642,  which  remains  a 
leading  case  on  that  subject.  For  present  purposes  it  will 
BufTice  to  say,  it  is  settled  law  that  the  unquestionable  right 
of  a  landowner  to  remove  the  earth  from  his  own  preniisc?, 
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adjacent  to  another's  building,  is  subject  to  the  qualification 
that  he  shall  use  ordinary  care  to  cause  no  unnecessary  dam- 
age to  his  neighbor's  property  in  so  doing. 

We  need  not  inquire  how  such  a  principle  became  ingrafted 
upon  a  system  which  traces  its  origin  to  the  English  common 
law;  but  that  it  is  there,  is  evidenced  by  abundant  decisions 
of  which  a  few  leaders,  besides  that  above  cited,  may  be  men- 
tioned: Foley  y.  Wyeth,  2  Allen,  131;  79  Am.  Dec.  771;  Austin 
V.  Hudson  Riv.  R.  R.  Co.,  25  N.  Y.  334;  Quincy  v.  Jones,  76 
111.  240;  20  Am.  Rep.  243. 

The  underlying  principle  of  legal  ethics  on  which  this  rule 
rests  is  well  stated  in  Charless  v.  Rankin,  22  Mo.  573,  66  Am. 
Dec.  642,  to  be  that, "  if  a  man,  in  the  exercise  of  his  own 
rights  of  property,  do  damage  to  his  neighbor,  he  is  liable,  if 
it  might  have  been  avoided  by  reasonable  care." 

The  reports  furnish  many  illustrations  of  its  application, 
but  we  need  not  stop  to  emphasize  the  statement  of  it  by  re- 
ferences to  them,  since  its  force,  in  cases  of  this  character,  ia 
now  fully  recognized. 

What  is  the  standard  of  ordinary  care  which  one  excavat- 
ing on  his  own  estate  must  use  to  avoid  damage  to  his  neigh- 
bor's building,  is  a  question  of  some  difficulty.  In  many  lo- 
calities the  subject  is  regulated  by  statutes,  defining  the  re- 
ciprocal rights  of  the  parties. 

It  may  be  stated  generally  in  the  absence  of  a  statutory 
rule  that  the  care  required  of  a  party  so  excavating  is  that  of  a 
man  of  ordinary  prudence  in  the  circumstances  of  the  parti- 
cular situation;  but  that  statement  afibrds  meager  aid  in  de- 
termining the  exact  duty  imposed  by  the  rule  in  its  practical 
application  to  any  given  case. 

The  fact  is  that  the  particular  circumstances  so  largely  <shap« 
and  indicate  the  duty  that  any  attempt  to  reduce  thf/  rule  to 
greater  certainty  would  probably  tend  to  impede  rather  than 
to  promote  the  administration  of  justice. 

Quite  recently  it  has  been  definitely  held,  /'aHowing  sup- 
posed indications  in  earlier  cases,  that  pricrr  notice  to  the 
neighbor  whose  property  may  be  endangered  by  an  excava- 
tion is  an  essential  part  of  the  ordinary  care  referred  to: 
Schultz  V.  Byers,  53  N.  J.  L.  442;  26  Am.  St.  Rep.  435;  but 
that  ruling  was  accompanied  by  a  vigorous  dissent,  and  can 
scarcely  be  considered  as  settling  the  point.  It  is  not 
necessary  to  decide  it  in  the  case  at  bar,  for  it  is  here  con- 


444       Larson  v.  Metropolitan  Street  R'y  Co.     [Missouri, 

ceded  that  plaintiff  had  ample  notice,  in  fact,  of  the  intended 
excavation.  He  also  had  notice  that  it  was  to  be  made  in  a 
particular  manner,  namely,  by  removing  the  dirt  "  in  sections," 
and  walling  "  it  up  as  they  went  along."  The  defendant's 
superintendent  in  charge  so  stated  to  him  at  the  outset,  when 
plaintiff  suggested  the  danger  of  the  undertaking;  and  the 
former,  as  a  witness  in  the  cause,  did  not  deny  the  plaintifif'a 
account  of  that  interview. 

It  was  in  evidence  that  that  course  was  the  one  indicated 
by  ordinary  prudence,  and  by  the  uniform  custom  of  builders 
in  that  locality,  in  view  of  the  nature  of  the  surrounding 
eoil. 

But  for  that  information  as  to  the  mode  of  excavation  and 
construction  to  be  pursued,  the  plaintifif  might  have  taken 
effective  steps  to  shore  up  and  protect  his  building  —  steps 
which  were  unnecessary  if  the  work  was  done  in  sections. 

We  think  that  plaintiff  had  the  right  to  rely  upon  the  state- 
ment of  the  superintendent,  made  during  the  progress  of  tiie 
work  and  of  his  agency,  and,  hence,  res  gestae,  as  to  the  care 
which  defendant  intended  to  exercise  towards  the  property  of 
plaintiff  with  reference  to  wliich  that  statement  was  made. 
He  liad  the  right  to  assume  that  the  course  foretold  would  be 
followed,  at  least  until  he  had  notice  to  the  contrary  and  a 
reasonable  opportunity  thereafter  to  act  upon  such  later  notice. 
We  have  added  this  last  observation  to  meet  the  suggestion 
of  defendant  that  plaintifif  was  duly  advised  that  the  excava- 
tion was  not  being  done  in  sections.  But  on  this  point  it  ap- 
pears that  one  section  was  first  built,  substantially  as  prom- 
ised; and  that  the  long  and  dangerous  excavation  later,  to 
which  the  fall  of  the  building  is  charged,  occurred  between 
half  past  two  and  five  o'clock  of  the  afternoon  preceding  the 
injury. 

On  these  facts  the  court  cannot  justly  declare,  as  a  conclu- 
sion of  law,  that  plaintiff,  in  the  exercise  of  reasonable  care, 
was  chargeable  with  notice  that  the  plan  of  construction,  pre- 
viously indicated  by  the  superintendent,  was  not  to  be  fol- 
lowed, and  should  have  taken  measures  of  his  own  for  tlie 
protection  of  his  domicile. 

Nor  do  we  think  plaintiff's  case  concluded  by  the  consid- 
eration that  the  removal  of  the  earth  in  sections  would  have 
involved  some  additional  outlay,  and  would  have  lessened,  in 
■ome  slight  degree,  the  strength  of  its  foundation  wall. 
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As  to  the  latter  fact,  it  is  not  claimed  that  the  utility  or 
value  of  the  wall,  for  the  purposes  of  its  construction,  would 
be  in  anywise  impaired  by  the  building  in  sections. 

As  to  the  former  fact  of  extra  expense,  we  regard  it  imma- 
terial, in  view  of  the  other  evidence  already  alluded  to,  not  to 
mention  broader  considerations  bearing  on  that  point:  Beaxir 
champ  V.  Saginaw  Min.  Co.,  50  Mich.  163;  45  Am.  Rep.  30. 
If  defendant  notified  plaintiff  that  a  certain  mode  of  proceed- 
ing was  to  be  pursued,  and  thus  led  him  to  act  upon  that 
hypothesis  and  refrain  from  taking  steps  which  would  other- 
wise have  been  necessary  and  prudent  to  insure  the  safety  of 
his  property,  the  risk  of  injury  to  the  plaintifif  in  the  premises 
imposed  on  defendant  the  duty  toward  him  of  conforming  to 
tlie  plan  of  work  of  which  it  had  advised  him,  or  to  reason- 
ably notify  him  of  a  change  in  that  plan  in  season  to  admit  of 
his  adopting  protective  measures  of  his  own. 

The  evidence  tends  to  prove  that  no  such  notice  was  given, 
and,  in  default  thereof,  the  measure  of  reasonable  and  proper 
care  on  defendant's  part,  in  the  circumstances,  was  that  indi- 
cated in  the  statement  of  the  superintendent. 

As  to  whether  the  same  measure  of  care  would  rest  upon 
defendant  in  the  absence  of  the  peculiar  facts  here  presenrted, 
we  are  not  called  upon  to  say.  In  the  view  we  take  of  the 
case,  the  fact,  that  the  promised  course  of  construction  in- 
volved a  greater  expense  than  some  other  one,  can  have  no 
material  bearing  on  the  rights  of  the  parties. 

On  the  whole  case  we  think  it  fairly  a  question  of  fact 
whether  defendant  exercised  ordinary  care  in  directing  the 
excavation  to  be  made  as  it  did,  in  view  of  the  circumstances 
mentioned,  and  whether  the  fall  of  the  building  was  caused 
or  contributed  to  by  any  want  of  such  care.  The  trial  court 
we  consider  erred  in  instructing  to  the  contrary. 

Tiie  judgment  should  be  reversed  and  the  cause  remanded. 
It  is  so  ordered. 

Black,  Brace,  Macfarlane,  and  Thomas,  JJ.,  concur. 

Sherwood,  C.  J.,  and  Gantt,  J.,  dissent. 


Independent  Contractor.  —  For  a  general  discussion  of  a  master's  lia- 
bility for  the  acta  of  an  independent  contractor,  see  Atlanta  etc.  R.  R.  Co.  v. 
Kimherly,  87  Ga.  161;  27  Am.  St.  Rep.  231,  and  note;  and  see  also  the  moao- 
graphio  note  which  follows  as  to  his  liability  where  the  contractor  ia  eu>;a>;ed 
in  making  excavations. 
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The  Bight  to  Lateral  Support.* 

Definitions.  — The  right  to  lateral  support  may  be  defined  as  the  riKht 
which  a  landowner  has  to  have  hia  soil,  eitlier  iu  its  natural  state,  or,  in  cer« 
tain  cases,  with  the  additional  weight  of  the  buildings  or  other  structures 
thereon,  sustained  by  the  soil  of  the  adjoining  proprietors,  or,  in  a  more  spe- 
cial sense,  the  riglit  which  such  landowner  has  to  have  those  buildings  or 
structures  sustained  by  adjacent  buildings  or  structures  upon  which  they 
lean.  In  tlie  recent  case  of  Blrminijhani  v.  Allen,  L.  R.  6  Ch.  Div.  284,  it 
became  necessary  for  the  first  time  to  decide  precisely  what  is  meant  by  a 
"neighboring  or  ailjacent  landowner,"  and  8ir  George  Jessel,  M.  R.,  thus 
discussed  the  question  in  his  usual  clear  aud  incisive  style:  "The  judges 
have  said,  'support  by  his  neighbor.'  What  does  that  mean?  Who  is  his 
neighbor?  It  was  contended  that  all  the  landowners  in  England,  however  dis- 
tant, were  neighbors  for  this  purpose,  if  their  operations  in  any  remote  degree 
injured  the  land.  But  surely  that  cannot  be  the  meaning  of  it.  The  neigh* 
boring  landowner  to  me  for  this  purpose  must  be  the  owner  of  that  portion  of 
land,  whether  a  wider  or  a  narrower  strip  of  land,  the  existence  of  wiiich  in 
its  natural  state  is  necessary  for  the  support  of  my  land.  As  long  as  that 
land  remains  iu  its  natural  state,  and  it  supports  my  land,  I  have  no  rights 
beyond  it,  and  therefore  it  seems  to  me  that  he  is  my  neighbor  for  this  pur- 
pose. There  might  be  land  of  so  solid  a  character,  consisting  of  solid  stone, 
that  a  foot  of  it  would  be  enough  to  support  tiie  land.  There  might  be  other 
land  so  friable,  and  of  such  an  unsolid  character,  that  you  would  want  a 
quarter  of  a  mile  of  it.  But  whatever  it  is,  as  long  as  you  have  got  enough 
land  on  your  boundary  which,  left  untouched,  will  support  your  land,  you 
have  got  your  neighbor's  land,  whose  support  you  are  entitled  to.  Beyond 
that,  it  would  appear  to  me,  you  have  no  rights."  In  that  case  it  appeared 
that,  if  an  intervening  strip  of  land  had  not  previously  been  mined  by  a 
third  party,  no  damage  could  possiblj*  have  accrued  to  the  plaintiff's  prem- 
ises from  the  proposed  excavations  of  the  defendants  on  the  other  side  of  the 
strip,  and  the  court,  acconlingly,  declined  to  restrain  the  excavations.  This 
decision  was  sustained  by  the  court  of  appeals,  Brett,  L.  J.,  saying:  "Al- 
though it  is  a  case  of  first  impression,  that  is  to  say,  a  case  in  which  we  have 
after  the  master  of  the  rolls,  for  the  first  time,  to  decide  what  is  the  proper 
definition  of  'adjacent  lands,' I  think  the  master  of  the  rolls  has  given  a 
very  happy  definition  of  them,  and  one  which  we  ought  to  accept."  Similar 
views  seem  to  have  been  entertained  by  the  court  in  Keating  v.  Cinrinnati, 
38  Ohio  St.  141,  43  Am.  Rep.  421,  which  holds  that  a  city  which  excavates 
a  street  is  liable  for  the  subsidence  of  a  lot  which  does  not  abut  upon  the 
street.  The  liability  of  a  city  for  injuries  of  this  character  is,  as  will  be  seen 
below,  disputed,  but  it  is  presumed  that  a  similar  rule  would  have  been  ap- 
plied in  the  case  of  a  private  owner,  and  as  it  commends  itself  to  reason, 
and  is  accepted  by  English  courts  of  high  authority,  its  correctness  will 
probably  not  be  questioned  in  other  jurisdictions. 

The  Roles  of  Law  as  to  Adjacent  and  Subjacent  Support  ark  thm 
Same. — The  identity  of  the  principles  governing  the  rights  of  landowners, 
whether  their  tenements  are  separated  by  vertical  or  horizontal  sections, 
was  first  relied  upon  in  Humphries  v.  Bro'jden,  12  Q.  B.  739,  where  Lord 
Campbell  nsed  the  following  language:  "Where  portions  of  the  freehold, 
lying  over  one  another  perpendicularly,  belong  to  different  individuals,  and 
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constitate,  as  it  were,  separate  closea,  the  degree  of  support  to  which  tht 
npper  is  ent  tl.!(l  from  the  lower  lias  as  yet  by  no  means  been  distinctly  de- 
fined. But  in  the  case  of  adjoining  closes,  which  belong  respectively  to  dif- 
ferent persons  from  the  surface  to  the  cei)ter  of  the  earth,  the  law  of  England 
has  long  settled  tlie  degree  of  lateral  support  which  each  may  claim  from 
the  other;  and  the  principle  upon  wliich  this  rests  may  guide  us  to  a  safe 
solution  of  the  question  before  us  ":  Page  743.  Among  subsequent  English 
cases  which  assume  the  correctness  of  this  statement  of  the  law,  it  is  suffi- 
cient to  refer  to  Rowhotham  v.  Wilmn,  8  El.  &  B.  123;  Bonomi  v.  Backhouse, 
El.  B.  &  E.  622;  Dalton  v.  Arvjtis,  L.  R.  G  App.  C.  740.  The  language  of  the 
courts  in  this  country  is  equally  explicit:  Sterenson  v.  Wallace,  27  Gratt.  77; 
Marvin  v.  Brewster  Iron  etc.  Co.,  55  N.  Y.  538;  14  Am.  Rep.  322;  Jones  r. 

Wagner,  66  Pa.  St.  429;  5  Am.  Rep.  385;  Horner  v,  WatMn,  79  Pa.  St.  242; 
21  Am.  Rep.  55;  Coleman  v.  Chadwick,  80  Pa.  St.  81;  21  Am.  Rep.  93.     In 

view  of  this  unanimity  of  opinion  we  have  deemed  it  permissible  to  render 
the  present  discussion  of  the  subject  more  complete  and  comprehensive,  by 
drawing  our  illustrations  from  both  classes  of  cases  indifferently,  merely 
stating  in  each  instance  whether  lateral  or  subjacent  support  was  involved. 
A  RioHT  TO  Sl'pport  from  the  Adjoining  Land  is  Incidental  to  Land 
IN  ITS  Natural  Condition.  —  So  recently  as  1853,  Justice  Harris,  in  deliver- 
ing the  opinion  of  the  court  in  Farrand  v.  Marshall,  19  Barb.  380,  expressed 
his  surprise  that,  "the  question,  how  far  the  owner  of  land  adjacent  to  land 
owned  by  another  may  remove  the  earth,  and  thus  withdraw  the  natural 
support  of  his  neighbor's  soil,  without  being  liable  for  the  injury,  should 
have  remained  until  then  unsettled,"  and  stated  that  "althougli  opinions 
had  frequently  been  expressed  on  the  subject,  and  that,  too,  by  eminent 
jurists,  these  opinions  were  obiter."  This  statement,  although  literally  cor- 
rect, was  perhaps  somewhat  misleading.  It  is  true  that  in  all  the  cases 
which  had  arisen  up  to  that  time,  the  precise  point  in  judgment  was  the 
extent  of  the  right  where  buildings  had  been  erected  on  the  land  for  which 
support  was  claimed, — the  circumstances  by  which  litigation  is  obviously 
most  likely  to  be  engendered;  bnt  in  at  least  three  of  those  cases:  Thurston 
V.  Hancock,  12  Mass.  220,  7  Am.  Dec.  57,  Lasala  v.  Holhrook,  4  Paige,  169, 
25  Am.  Dec.  524,  and  Humphries  v.  Brogden,  12  Ad.  &  E.  739,  the  charnctet 
of  the  right  of  support  for  land  in  its  natural  condition  had  been  so  clearly 
defined  and  explained  that  the  question,  so  far  as  it  could  be  settled  without 
any  direct  adjudication,  was  no  longer  an  open  one.  For  the  reason  jusi 
alluded  to,  the  cases  in  the  books  in  which  the  subject  is  not  complicated  by 
the  existence  of  artificial  structures  are  still  few  in  number,  the  following 
being  all  that  we  have  found:  Farrand  v.  Marshall,  19  Barb.  380;  Bibhy  y. 
Carter,  4  Hurl.  &  N.  153;  Richardson  v.  Vermont  Cent.  R.  R.  Co.,  25  Vt  4G5; 
CO  Am.  Dec.  283;  McMaiigh  ?.  Burke,  12  R.  I.  499:  McOuire  v.  OrayU,  23 
N.  J.  L.  356;  67  An).  Dec.  49;  Meara  v.  Dole,  135  Mass.  508;  Hendricks  v. 
Spring  Vallf-y  Min.  Co.,  58  Cal.  190.  Taking  all  the  authorities  together, 
however,  —  both  those  in  which  the  question  was  directly  presented,  and 
those  in  which  it  was  assumed  by  the  court  to  be  settled  in  a  certain  man- 
ner, —  it  may  be  said  that  there  is  a  virtual  unanimity  as  regards  the  doctrine 
that  the  right  which  a  landowner  has  to  have  his  soil,  while  in  its  natural  con- 
dition, supported  by  the  adjoining  soil,  exists  jM?-e  naturae;  that  it  is  "a  r\i\\t 
by  law;  a  right  of  the  owner  to  the  enjoyment  of  his  own  property  as  dis- 
tinguished from  an  easement  supposed  to  be  gained  by  grant;  a  right  for 
injury  which  an  adjoining  proprietor  is  responsible  on  the  principle.  Sic  uter% 
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tmoutaliennm  non  IcEdas":  Lord  Selborne  in  Dalton  v.  An0ts,  L.  R.  6  App.  C. 
791.  The  absolute  nature  of  the  right  may  be  illustrated  by  a  few  extracts 
from  the  leading  decisions.  "The  general  right  which  a  man  prima  facie  has 
•t  ooniniou  law  to  the  support  of  his  land,  either  subjacent  or  adjacent,  is  a 
natural  right  analogous  to  the  right  to  flowing  water":  Rowbotham  v.  Wil- 
ton, 8  El.  &  B.  150,  a  passage  cited  approvingly  by  Justice  Willes  in  Bonorni  v. 
Backhoii-sf,  El.  B.  <t  E.  654.  "This  right  to  lateral  support  from  adjoining 
soil  is  nut,  like  the  support  of  one  building  upon  another,  supposed  to  be 
gained  by  grant,  but  it  is  a  ripht  of  property  passing  with  the  soil  ":  Hum- 
phries V.  Broyden,  12  Ad.  &  E.  7-14.  "  1  have  a  natural  right  to  the  use  of  my 
land  in  the  situation  in  which  it  was  placed  by  nature,  surrounded  and  pro- 
tected by  the  soil  of  the  adjacent  lots.  And  the  owners  of  those  lots  will  not 
be  permitted  to  destroy  my  land  by  removing  this  natural  support  or  bar- 
rier ":  Lasala  v.  Ilolhrook,  4  Paige,  169,  25  Am.  Dec.  624.  "  The  riglit  of 
lateral  support  must  be  regarded  as  an  incident  to  the  soil.  It  is  a  right  of 
property  necessarily  and  naturally  attached  to  the  sod  ":  Farrand  v.  Mar- 
shall,  19  Barb.  3S0.  "In  the  case  of  land  which  is  fixed  in  its  place,  each 
owner  has  the  absolute  right  to  have  his  land  remain  in  its  natural  condition, 
unaffected  by  any  act  of  his  neighbor,  and  if  the  neighbor  digs  upon  or  im- 
proves his  own  land  so  as  to  injure  this  right,  may  maintain  an  action 
against  him  without  proof  of  negligence  ":  Oilmore  v.  Driscoll,  122  Mass.  199; 
23  Am.  Rep.  312.  "The  decided  weight  of  authority  and  sound  principle 
concur  in  support  of  the  position  that  there  is  incident  to  land  in  its  natural 
condition  a  right  to  support  from  the  adjoining  land;  and  that  if  the  land 
sinks  or  falls  away  in  consequence  of  the  removal  of  such  support,  tlie  owner 
is  entitled  to  damages  to  the  extent  of  the  injury  sustained  ":  McGuire  v. 
Orant,  25  N.  J.  L.  356;  67  Am.  Dec.  49.  The  only  judicial  dissent  from  the 
doctrine  thus  generally  held  seems  to  be  contained  in  Judge  Bronson's  opin- 
ion in  Radclijf'a  Ex'rs  v.  Mayor  etc.  of  Brooklyn,  4  N.  Y.  203.  Referring  to 
the  passage  cited  above  from  Lasala  v.  Hoibrook,  4  Paige,  169,  25  Am.  Dec. 
524,  he  said:  "But  still  I  think  the  reasoning  unsound,  especially  in  refer- 
ence to  property  in  cities  and  large  towns.  If  the  doctrine  were  carried  to 
its  legitimate  consequences  it  would  often  deprive  men  of  the  whole  bene- 
ficial use  of  their  property.  An  unimproved  lot  of  land  in  tliecity  of  Brook- 
lyn would  be  worth  little  or  nothing  to  the  owner  unless  he  were  allowed  to 
dig  in  it  for  the  purposes  of  building;  and  if  he  may  not  dig  because  it  will 
remove  the  natural  support  of  liis  neighbor's  soil,  he  has  but  a  nominal  right 
to  his  property,  which  can  only  be  made  good  by  nei^otiation  and  compact 
with  his  neighbor,  A  city  could  never  be  built  under  such  a  doctrine.  I 
think  the  law  has  superseded  the  necessity  of  negotiation  by  giving  every 
man  such  a  title  to  his  own  land  that  he  may  use  it  for  all  the  purposes  to 
which  such  land  is  usually  applied,  provided  he  exercise  proper  skill  and  care 
to  prevent  any  unnecessary  injury  to  the  atljoiniiig  land  owner."  Justice 
Harris,  how  ever,  who  was  a  member  of  the  court  for  wh  eh  the  above  o;)inioa 
was  written,  expressly  states,  in  Farrand  v,  MamhiU,  19  Barb.  380,  that  the 
other  judges  did  not  consider  themselves  to  be  committed  to  a  support  of 
these  doctrines,  and  as  they  were  not  needed  for  the  decision,  and  are  also 
inconsistent  with  the  language  of  the  same  court  in  t!ie  1  iter  case  of  Dorrity 
▼.  Rapp,  72  N.  Y.  307,  the  above  passage  cannot  be  deemed  authoritative,  and 
it  has  been  quoted  mainly  because  it  has  been  sometiim^a  alluded  to  by 
judges  as  a  clear  and  vigorous  exposition  of  that  extreme  view  of  a  propri- 
etor's rights  which  would  thrflw  upon  every  landowner  the  du:;y  of  protecting 
himself  against  the  effects  of  his  neighbor's  excavation. 
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Extent  of  Neiqhbob's  Right  to  Eicavatb  on  His  Land.  —  The  law  of 
this  subject  may  perhaps  be  regarded  as  the  result  of  a  compromise  between 
the  two  principles  embodied  in  the  maxims,  Cujtia  est  tolum,  ejus  eat  usque  ad 
caelum  et  ad  inferos,  and,  Sic  utere  tuo  ut  alienum  tion  Icedas.  "It  is  a  common 
principle  of  the  civil  and  of  the  common  law  that  the  proprietor  of  laud,  un- 
less restrained  by  covenant  or  custom,  has  the  entire  dominion,  not  only  of 
the  soil,  but  of  the  space  above  and  below  the  surface,  to  any  extent  he  may 
choose  to  occupy  it.  The  law,  founded  upon  principles  of  reason  and  com- 
mon utility,  had  admitted  a  qualification  to  this  dominion,  restricting  the 
proprietor  so  to  use  his  own  as  not  to  injure  the  property  or  impair  the  ex- 
isting rights  of  another":  Thurston  v.  Hancock,  12  Mass.  220;  7  Am.  Dec. 
57.  It  is  in  fact  sufficiently  obvious  that,  unless  the  rule  of  civil  responsi- 
bility wliich  renders  a  man  liable  for  the  natural  and  probable,  and  there- 
fore, a/ortiori,  for  the  necessary  consequences  of  his  acts,  is  to  be  ignored  in 
this  instance,  the  excavation  of  a  person's  land  up  to  the  boundary  line  cannot 
but  involve,  in  the  vast  majority  of  cases,  an  injury  for  which  the  law  should 
compel  him  to  answer  in  damages.  Every  material  of  which  the  earth  con- 
sists, after  being  exposed  for  a  certain  time  to  the  action  of  the  elements, 
will,  as  is  well  known,  settle  permanently  at  a  slope,  which  varies  in  steep- 
ness according  to  the  greater  or  less  degree  of  hardness  or  cohesiveness  of 
the  material,  but  which  is  never  perpendicular  except  in  the  case  of  some  of 
the  harder  rocks.  From  this  physical  law  it  results  that  a  person  who  ex- 
cavates his  land  up  to  its  extreme  limit  must  inevitably  deprive  his  neighbor 
of  a  portion  of  his  soil,  unless  artificial  means  are  resorted  to  for  the  purpose 
of  checking  the  subsidence  which  will  follow.  The  necessary  consequence 
of  the  use  of  land  in  this  way,  therefore,  is  a  conflict  of  rights,  which  can 
only  be  adjusted  by  throwing  upon  one  or  other  of  the  parties  the  duty  d 
self-protection.  A  possible  alternative,  of  course,  would  have  been  to  cast 
that  duty  upon  the  owner  of  the  threatened  soil,<and  thus  carry  to  its  ex- 
treme conclusion  the  principle  expressed  in  the  first  of  the  above  maxims. 
At  least  one  eminent  judge  has,  as  we  have  seen,  considered  this  to  be  the 
true  doctrine.  The  view  which  has  prevailed,  however,  is  that  the  given 
circumstances  present  a  proper  case  for  the  operation  of  the  rule  that  all 
property  nmst  be  so  used  as  not  to  injure  the  property  of  others.  In  other 
words,  a  theoretically  absolute  right  of  the  individul  has  in  this  case,  as  in 
others,  been  made  to  yield  to  the  great  and  universal  rule  of  social  conduct. 
Another  more  special  and  practical  consideration  which  may  have  had  some 
effect  in  sliaping  the  law  is,  that  excavations  at  the  extreme  limits  of  land 
are  rarely  made  except  for  the  purpose  of  erecting  buildin<j8.  It  may  have 
seemed  more  conformable  to  justice  to  throw  the  expense  of  protecting  the 
adjacent  soil  on  him  who  is  assuming  the  distinctly  aggressive  role  in  pre- 
paring his  land  for  artificial  structures  than  upon  the  person  who  merely 
wishes  to  be  left  to  enjoy  his  property  in  its  undisturbed  condition.  Tho 
ca=og  in  which  surface  excavations  are  made  for  the  sake  of  the  materials  in 
tlie  land  itself  are  comparatively  rare,  and  if  considered  at  all  when  the  gen- 
eral rule  was  first  formulated,  were  probably  deemed  too  exceptional  to  bo 
taken  into  account.  Besides,  the  character  of  the  latter  class  of  excavations 
is  commonly  such  as  to  furnish  an  additional  reason  for  compelling  the  ex- 
cavator to  sustain  the  adjacent  soil,  viz.,  that  they  are  not  an  ordinary  nor 
a  reasonable  use  of  land.  Thus  in  Farrand  v.  Marxhnll,  19  Barb.  380,  the 
defendant  had  dug  to  a  depth  of  fifty  feet  to  procure  earth  for  brickmiking, 
and  the  court  pointed  out  that,  even  if  the  doctrine  proposed  by  Jud^e  Broa. 
■on  (as  quoted  above)  were  adopted,  such  aa  excavation  as  this  one  would 
An.  til.  Kep,  Vou  XXXIII.  — 29 
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be  made  at  the  defendant's  periL  But  the  rule  does  not  need  the  snpport 
of  these  extraneoas  considerations.  So  long  as  the  law  acknowledges  that 
there  are  any  absolute  rights  of  property  to  protect,  it  seems  difficult  to  con- 
ceive a  right  which  should  be  more  inviolable  than  that  of  the  undisturbed 
possession  of  land;  and  since  it  is  apparent  from  the  properties  of  matter, 
already  explained,  that  an  excavation  cannot  be  made  within  a  certain  as- 
certainable distance  of  a  neighbor's  boundary  line  without  causing  his  soil 
to  slip,  and  thus  depriving  him  of  its  use  pro  tanto,  the  doctrine  which  makes 
the  person  excavating  liable  for  the  damage  so  caused  seems  to  rest  upon 
as  strong  a  foundation  as  any  in  our  jurisprudence.  It  would  be  a  flagrant 
inconsistency  to  say  that  one  who  enters  on  another's  close  and  abstracts  m 
shovelful  of  dirt  is  guilty  of  a  trespass  for  which  he  must  answer,  but  the 
same  person,  if  he  happens  to  own  the  land  adjacent  to  the  same  close,  may 
dig  up  to  its  border,  and  let  down  as  much  of  it  as  the  operation  of  physical 
laws  will  abstract  from  its  substance. 

But  whatever  we  may  prefer  to  regard  as  the  foundation  of  this  rule,  it  is 
now  firmly  established,  and  a  person  digging  in  his  own  soil  is  held  liable  for 
all  the  subsidences  of  his  neighbor's  land  which  may  result  from  his  opera- 
tions. Nor  is  his  liability  in  anywise  dependent  upon  the  degree  of  skill  or  care 
which  he  exercises.  (See  the  cases  already  cited  in  this  subdivision.)  The 
question  in  every  case  is  not  whether  the  defendant  has  excavated  within  a 
certain  distance  of  the  boundary  line,  which  is  apparently  reasonable,  but 
whether  he  has  dug  so  close  that  the  operation  of  the  elements,  without  the 
intervention  of  any  intermediate  agency  or  the  weight  of  some  artificial 
structure,  have  produced  a  subsidence.  A  strong  illustration  of  the  absolute 
nature  of  the  liability  is  furnished  by  Mears  v.  Dole,  135  Mass.  508,  where 
defendant  was  held  responsible  for  so  excavating  his  land  that  the  sea  entered 
tliereon  and  undermined  his  neighbor's  soil,  although  the  excavation  was 
not  made  so  near  the  boundary  line  that  the  soil  would  have  fallen  without 
the  abrasion  produced  by  the  water.  Similarly,  the  person  excavating  an 
underlying  stratum  must,  at  his  peril,  leave  a  sufficient  number  of  pillars  to 
Bupport  the  surface,  unless  the  terms  of  the  conveyance  under  which  he  ac- 
quired his  rights  qualify  his  responsibilities:  Hai~ris  v.  Ryding,  5  Mees.  &  W. 
59;  Humphries  v.  Brogden,  12  Q.  B.  743;  liowbotham  v.  Wilson,  8  El.  &  B.  123; 
Jotits  V.  Wagner,  66  Pa.  St.  429;  5  Am.  Rep.  385;  Horner  t.  Watson,  79  Pa. 
St.  242;  21  Am.  Rep.  55.  The  last  case  also  decides  that  a  custom  not  to 
leave  such  pillars  is  unreasonable,  and  therefore  not  a  valid  defense  to  an 
action  for  damages  caused  by  subsidence.  (See  further  the  following  subdi- 
vision.) In  Hendricks  v.  Spring  Valley  etc  Co.,  58  Cal.  190,  an  exception  to 
the  general  rule  was  declared  to  exist  in  the  case  of  lands  taken  up  for  mining 
purposes,  and  intended  to  be  worked  by  the  hydraulic  process.  The  court 
expressed  its  views  in  the  following  language:  "The  very  purpose  of  locating 
the  ground,  both  on  the  part  of  the  plaintiff  and  the  defendant,  was  to  tear 
it  down  and  wash  it  away.  Its  only  value  consisted  in  the  gold  it  con- 
tained. To  apply  the  doctrine  of  lateral  support  contended  for  by  the  appel- 
lant to  ground  of  this  character  would  therefore,  to  a  great  extent,  defeat 
the  very  purpose  for  which  it  was  located."  Since  the  court  admitted  in  this 
case  that  the  defendant  would  have  been  liable  for  the  gold  in  the  soil  thus 
abstracted  from  the  plaintiff's  claim,  if  the  cost  of  getting  it  out  of  the  soil 
had  not  exceeded  its  value,  and  the  decision  might  therefore  have  been  placed 
upon  the  ground  that  the  plaintiff  had  received  no  appreciable  damage,  it 
may  be  doubted  whether  it  was  worth  while  to  introduce  this  exception  to 
the  general  rule.     The  arguments  of  the  learned  judge  would  apparently  be 
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equally  applicable  to  land  occupied  for  the  express  purpose  of  brickmaking, 
or  to  any  other  cases  iu  which  the  excav^atious  are  made  for  the  sake  of  the 
materials  in  the  land  itself,  not  excluding  the  cases  in  which  mining  is  con- 
ducted  by  ordinary  methods.  The  mere  fact  that  the  excavation  is  made  by 
meaus  of  a  jet  of  water,  instead  of  the  more  usual  agents,  can  surely  make 
no  difference  as  regards  the  rights  of  the  parlies.  In  fact,  it  almost  seems 
that  there  is  a  special  reason  in  the  very  case  before  the  court  why  the  mla 
should  have  been  rigidly  enforced.  The  portions  of  soil  carried  away  from 
such  claims  must  presumably  bo  of  more  than  average  value  on  account  of  un» 
nsually  rich  deposits  of  the  precious  metal,  and  thus  it  might  easily  happen 
that  the  owner  miglit  never  be  able  to  ascertain  the  real  extent  of  his  loss. 
At  all  events,  he  may  prefer,  and  often  has  good  reasons  for  preferring,  to 
extract  the  gold  himself  at  his  own  times  and  by  his  own  agents,  and,  con- 
sidering the  d.inger  of  fraud  and  dishonesty  which  would  attend  from  the 
practical  working  of  the  doctrine  announced  by  the  court,  we  are  inclined 
to  think  that  this  innovation  upon  the  law  was  impolitic,  as  it  certainly  was 
nncalled  for  in  the  circumstances  upon  which  the  decision  was  rendered. 

Effect  of  Grants  or  Special  Agreements  upon  the  Right  of  Support 
OF  the  Natural  Soil.  —  The  general  rule  is  thus  stated  in  Caledonian  R'y  v. 
Sprot,  2  Macq.  479:  "All  which  a  grantor  can  reasonably  be  considered  to 
grant  or  warrant  is  such  a  measure  of  support  subjacent  and  adjacent,  as  is 
necessary  for  the  land  in  its  condition  at  the  time  of  the  grant,  or  in  the 
state  for  the  purpose  of  putting  it  into  which  the  grant  was  made."  Most 
of  the  cases  in  which  this  rule  has  been  applied  have  related  to  subjacent 
support,  and  the  authorities  are  entirely  harmonious  as  to  the  doctrine  that 
where  a  landowner  grants  the  surface  and  reserves  the  right  of  taking  out 
the  minerals  underneath,  or  grants  the  minerals  and  reserves  the  surface,  a 
covenant  is  implied  on  the  part  of  the  person  who  is  to  work  the  mines  that 
he  will  so  conduct  his  operations  as  to  leave  sufficient  support  for  the  sur- 
face: Richards  v.  Jenkins,  18  L.  T.,  N.  S.,  437;  Whiiehouse  v.  Bayky,  34  L.  T., 
N.  S.,  93;  Yandes  v.  WrigJU,  66  Ind.  319;  32  Am.  Rep.  109;  Livimjston  v. 
Moingona  Coal  Co.,  49  Iowa,  309;  Harris  v.  Ryding,  5  Mees.  &  W.  60;  Hum- 
phi-ies  V.  Brogden,  12  Ad.  &  E.,  N.  S.,  739;  Earl  of  Glasgow  v.  The  Harlet 
Alum  Co.,  3  H.  L.  Cas.  25;  8  Eng.  L.  &  Eq.  13;  Rowhotham  v.  Wilsr^n,  8  H.  L. 
Cas.  348;  Pennington  v.  Oallard,  9  Ex.  1;  Jones  v.  Wagner,  66  Pa.  St.  429;  5 
Am.  Rep.  385.  A  custom  that  sufficient  supports  shall  not  be  left  is  not 
good:  Hilton  v.  Lord  Oranville,  5  Ad.  &  E.,  N.  S.,  701;  Humphries  v.  Brogden, 
12  Ad.  &  E.,  N.  S.,  739;  Horner  v.  Wat^^on,  70  Pa.  St.  242;  21  Am.  Rep.  55; 
Coleman  v.  Chadioick,  80  Pa.  St  81;  21  Am.  Rep.  9.3.  The  rights  of  the  par- 
ties  may,  however,  be  modified  by  express  agreement  on  the  principles  em- 
bodied in  the  familiar  maxims,  Modus  et  conventio  vincunt  legem,  and  Quilibet 
potest  renunciare  juri  pro  se  introdurto.  Thus  tlie  grantee  of  mines  is  not  lia- 
ble for  damage  to  the  surface,  where  his  deed  declares  that  he  should  not  be 
subject  to  any  action  for  damages  on  account  of  working  and  getting  the 
mines:  Roiohotham  v.  Wiiion,  8  H.  L.  Cas.  348.  So,  also,  where  a  parcel  of  land 
on  which  a  cotton  mill  was  to  be  built  was  conveyed,  the  grantor  reserving  all 
the  minerals  with  power  to  take  the  same,  making  compensation  for  damages 
to  be  done  to  the  mill,  it  was  held  that  he  could  not  be  restrained  from  work- 
ing the  mine,  although  the  mill  must  necessarily  be  damaged  thereby:  Aspden 
V.  Seddon,  10  L.  R.  Ch.  394.  And  where  the  grantor  excepted  all  the  minerals 
under  a  tract  sold  in  lots,  and  reserved  the  power  to  work  them,  without 
being  answerable  for  any  injury  to  the  land  or  buildings  thereon,  or  liable 
to  an  action  for  such  injury,  a  purchaser  of  one  of  the  lots  was  held  not  to 
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be  entitled  against  the  grantor  to  either  vertical  or  lateral  support  for  tho 
surface  of  his  land:  Willi'tma  v.  Baijnall,  12  Jur.,  N.  S.,  987.  In  Scranton  v. 
Phillip%  94  Pa.  St.  15,  the  grantee  received  under  the  conveyance  "a  full 
and  unconditional  release  and  discliarge  forever  from  any  liability  tliat  might 
result  to  tho  surface, "  and  tlie  court  lield  upon  a  consideration  of  this  and 
other  ])rovisiona  of  the  deed  that  it  was  the  undoubted  intention  of  the 
parties  tliat  tiie  grantee  niigiit  remove  the  minerals  without  any  obligation 
to  support  the  surface  or  liability  in  case  it  fell,  and  Smith  v.  Darby,  L.  R. 
7  Q.  B.  716,  was  referred  to  as  an  authority  for  the  right  of  the  parties  to 
make  any  bargain  they  liked.  Similarly,  when  a  grantor  of  land  reserves 
the  right  to  enter  upon  a  certain  portion  of  tiie  land  granted  and  "to  dig 
and  take  therefrom  the  clay  and  sand  that  may  be  found  thereon  fit  for 
brickniaking,"  he  is  entitled  to  take  the  materials  anywhere  within  tha 
boundaries  specified,  the  decision  being  placed  upon  the  ground  that  the 
doctrine  of  lateral  support,  relating  to  adjacent  lands  owned  by  different 
proprietors,  was  not  applicable  to  a  reservation  of  this  kind:  Ryckman  v. 
Oillis,  57  N.  Y.  68,  15  Am.  Rep.  464.  The  distinction  seems  to  be  somewhafe 
shadowy  and  technical,  and  the  following  arguments,  stated  in  the  dissenting 
opinion  in  the  case,  are  difficult  to  answer:  "I  think  it  impossible  to  main- 
tain that  a  larger  right  passes  by  the  right  to  dig  within  certain  bounds  thaa 
by  the  grant  of  land  within  the  same  bounds.  All  particular  rights  must  bd 
less  than  the  full  dominion  of  the  land.  The  sense  of  the  rule  requires  us  to 
reject  such  a  distinction.  The  rule  expresses  the  legal  consequence  of  two 
adjoining  pieces  of  land  l)eing  subject  to  separate  ownerships.  It  is  the  sepa- 
ration of  ownerships,  and  not  their  extent  or  quality  in  point  of  estate  that 
is  material.  From  the  separation  of  ownerslup  rigiits  result  in  respect  to 
support,  not  from  the  greater  or  less  interests  of  the  separate  owners.  Tha 
right  claimed  on  the  part  of  the  defendint  is  made  up  of  two  distinct  ele- 
ments; a  right  to  dig  within  the  pre3cril)ed  bounds,  and  a  right  to  depriva 
of  support  the  adjoining  ground  beyond  the  bounds.  Tiie  grant  does  nob 
profess  to  give  both.  It  only  expresses  the  right  to  dig.  The  cases  beforo 
cited  [relating  to  the  severance  of  ownership  for  mining  purposes]  show  that 
the  right  to  dig,  given  with  the  property  in  the  thing  to  be  got  out,  would 
fail  to  carry  the  right  to  disturb  the  adjoining  ground.  It  must,  in  analogy 
to  those  cases,  be  limited  to  such  digging  as  can  be  done  without  injury  to 
the  land  of  the  plaintiff,  beyond  the  prescribed  bounds."  But,  to  entitle 
the  excavator  to  immunity  for  damage  to  the  adjoining  land  or  to  the  sur- 
face above  his  tenement,  the  wording  of  the  instrument  which  defines  his 
rights  must  be  clear  and  unambiguous.  A  mere  implication  from  language 
not  necessarily  importing  such  immunity  will  not  affect  the  right  of  support. 
Thus  the  right  still  exists,  although  the  person  who  has  the  privilege  of 
mining,  stipulates  to  "do  as  little  damage  as  possible":  Williams  v.  Hay, 
120  Pa.  St.  485;  6  Am.  St.  Rep.  719;  or  "to  pay  treble  damages"  for  the 
resulting  injuries:  Smart  v.  Morton,  5  El.  &  B.  30;  or  retains  the  power  "to 
come  upon  the  premises  and  take  away  every  part  and  parcel  "  of  the  min- 
erals: Harris  v.  Ryding,  5  Mees.  &  W.  61;  or  has  been  granted  the  minerals 
and  all  privileges  necessary  for  the  convenient  working,  etc.,  of  coal  and 
"the  riglits  incident  or  usually  appurtenant  to  working  and  using  coal 
mines":  Coleman  v.  C/iadn-ick,  80  Pa.  St.  81;  21  Am.  Rep.  93;  or  has  beea 
granted  "all  the  underlying  coal  with  the  riglit  to  mine  and  remove  the 
same":  Bunjner  v.  Huvi'phrey,  41  Ohio  St.  340;  MirkU  v.  Dowjlas,  75  Iowa, 
78.  The  rationale  of  these  cases  is  best  expressed  in  a  pregnant  remark  of 
Barou  Parke  ia  Ilairia  r.  Eyding,  5  Mees.  &  W.  GO,  which  has  freijuently 
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been  quoted  with  approval:  "I  do  not  mean  to  say  that  all  the  coal  does  not 
belong  to  the  defendants,  but  they  cannot  get  it  without  leaving  sufficient 
supports." 

The  Right  of  Lateral  Support/or  Buildings  and  Other  Artificial  Structures.— 
Tlie  fountain  of  the  law  on  this  subject  is  Wilde  v.  Minnterley,  the  substance 
of  which  is  thus  given  in  2  Rolle  Abr.,  Trespans,  [I]  pi.  1:  "If  Abe  seised  in 
fee  of  copyhold  laud  next  adjoining  the  laud  of  B,  and  A  erect  a  new  house 
on  his  copyhold  land,  and  some  part  of  the  house  is  erected  on  the  confinea 
of  his  land  next  adjoining  the  land  of  B;  if  B  afterwards  di^s  his  laud  so 
near  the  foundation  of  A's  house  (but  no  part  of  the  laud  of  A),  that  thereby 
tlie  fouudatiou  of  the  house  and  the  house  itself  falh  into  tlie  pit,  yet  no  ac- 
tion lies  by  A  against  B,  because  it  was  A's  own  fault  that  he  built  his  house 
•o  near  B's  land;  for  he  by  his  act  cannot  hinder  B  from  making  the  best  use 
of  his  own  land  that  he  can.  But  semble,  that  a  man  who  has  laud  next  ad- 
joining my  laud  cannot  dig  his  land  so  near  mine  that  thereby  my  laud  sliiiU 
go  into  his  pit;  and  therefore,  if  the  action  had  been  bronj^ht  for  tliat,  it 
would  lie."  The  principle  here  enunciated  that  a  landowner  who  has  built 
upon  his  land  has  no  right  to  the  support  of  his  neighbor's  soil  for  the  addi- 
tional weight  thus  placed  upon  it,  has  been  accepted  in  numerous  subsequent 
cases:  Wyatty.  Harrison,  3  Barn.  &  Ado!.  871;  Ptirtridje  v.  ScoU,  3  Mees. 
&  \V.  220;  Humphries  v.  Brogden,  12  Q.  B.  739;  Omjford  v.  NkholU,  9  Ex. 
702;  Bmiomi  v.  Backhonxe,  El.  B.  &  E.  6.")3;  Angus  v.  Dalton,  L.  R.  6  App. 
Cas.  740;  Thurston  \.  Hancock,  12  Mass.  220;  7  Am.  Dec.  57;  Foley  v.  Wyelh, 
2  Alb'M,  J  31;  79  Am.  Dec.  771;  Oilmore  v.  Driscoll,  122  Mass.  199;  2.'^  Am. 
Rep.  312;  Farrand  v.  Marshall,  19  Barb.  380;  Dorrit>/  v.  Rapp,  72  N.  Y. 
307;  Richari  v.iScoU,  7  Watts.  4G0;  32  Am.  Dec.  779;  Winn  v.  Ahcl^'s,  35 
Ka;i.  85;  57  Am.  Rep.  138;  Mamer  v.  LiLssem,  65  111.  4S4;  Panfon  v.  HoU'uid, 
17  Johns.  92;  8  Am.  Dec.  309;  La^ala  v.  Holbrook,  4  Paige,  169;  25  Am.  Dec. 
624;  McGuirev.  Grant,  25 N.  J.  L.  356;  67  Am.  Dec.  49;  Rihnrdsnn  v.  Vermont 
etc.  R.  R.  Co.,  25  Vt.  465;  60  Am.  Dec.  283;  Bmrd  v.  Murphy,  37  Vt.  99;  86 
Am.  Dec.  693;  Shrieve  v.  Stokes,  8  B.  Mon.  453;  48  Am.  Dec.  401;  Myer  v. 
Hoh'is,  57  Ala.  175;  29  Am.  Rep.  719;  Marvin  v.  Brewster,  55  N.  Y.  538;  14 
Am.  Rep.  322;  Transportation  Co.  v.  Chicago,  99  U.  S.  635.  In  O'Neil  v. 
Harkins,  8  Bush.  650,  the  court  introiluced  an  exception  to  the  g.noral  rule 
in  the  case  of  fences,  which,  on  the  ground  that  it  was  the  policy  of  the 
commonweal  ih  to  encourage  the  inclosure  of  laud,  were  held  to  be  enti- 
tled to  protection.  This  decision,  however,  is  opposed  to  the  general  cur- 
rent of  authority,  and  hardly  sustainable  on  the  reason  assigned:  See  Foley  v, 
Wyeth,  2  Allen,  131;  79  Am.  Dec.  771.  The  reason  which  is  given  in  Wilde 
V,  Miiisterley,  2  Rolle  Abr.,  Trespass,  [I]  pi.  1,  for  the  nonexistence  of  the 
right  of  lateral  support  in  such  cases  was  repeated  in  Thurston  v.  Hancock, 
12  Mass.  220,  7  Am.  Dec.  57,  and  in  Farrand  v.  Marshall,  19  Barb.  380,  was 
even  expanded  into  a  formal  statement  of  a  principle  that  where  the  com- 
plaining party  "has  himself  erected  buildings  on  the  margin  of  his  own  land, 
he  has  been  regarded  as  himself  in  fault,  and  therefore  not  entitled  to  re. 
cover  on  the  familiar  doctrine  that  he  who  complains  of  the  use  which  an» 
other  makes  of  his  property  must  be  himself  free  from  fault."  Such  an 
explanation  seems  to  be  hardly  satisfactory.  Upon  what  is  this  fault  pred- 
icated? To  say  that  a  person  who  erects  a  house  extending  to  the  limits  of 
a  town  lot  is  in  fault  seem?  to  be  a  misuse  of  language,  if  the  test  of  prndeiit 
conduct  is  the  conduct  of  the  average  member  of  the  coinnuniity  in  wliich 
we  live.  The  use  to  which  he  is  thus  putting  his  premises  is  the  ordinary 
(Qse  to  which  similar  parcels  of  ground  are  every  wliere  applied,  and  for  which 
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every  purchaser  may  certainly  be  assumed  to  know  that  they  are  expressly 
intended.     Appireutly,  then,  we  are  driven  to  the  conclusion  that  the  land* 
owner  who  builds  a  house  on  the  margin  of  his  premises  is  regarded  as  being 
in  fault  because  he  is  doing  something  which  no  pradent  man  would  do  un< 
less  he  was  entitled  to  have  his  fouudatious  supported,  or  was  at  least  pre- 
pared to  protect  them  from  the  consequences  of  any  future  excavations  on 
the  adjacent  lot.    But  if  the  fault  so  imputed  arises  in  this  manner,  it  caa 
only  be  by  assuming  the  existence  of  some  legal  rule,  the  transgression  of 
which  renders  the  supposed  conduct  faulty,  and  clearly  such  hypothesis  will 
involve  us  in  a  vicious  circle.     The  fault  cannot  precede  and  generate  th© 
rule,  and  be  at  the  same  time  a  result  of  its  existence.     Nor  is  the  theory 
placed  upon  a  sounder  basis  by  adopting  an  intimation  of  the  court  in  T/iurS' 
ton  v.  Hancock,  12  Mass.  220,  7  Am.  Dec.  57,  and  saying  that  the  fault  of 
such  proprietor  consists  in  "not  foreseeing  the  probable  use  to  which  his 
neighbor  will  put  the  aljoining  land."     With  due  deference  to  the  learned 
judge  who  penned  that  opinion,  we  think  that  the  facts  before  him  show 
very  conclusively  that  such  a  reason  is  altogether  insufficient  to  sustain  the 
rule  in  the  shape  in  which  it  is  generally  received.     The  plaintiflF  had  takea 
the  precaution  to  sink  his  foundations  fifteen  feet  below  the  surface.    Surely 
he  had  good  ground  for  supposing  that  he  had  thus  protected  liimself  fully 
against  the  consequences  of  any  "probable  use  "  to  which  the  adjacent  land 
would  be  put.     If  regard  is  to  be  had  to  the  ordinary  conduct  of  landowners, 
he  had  done  his  whole  duty.     But  the  law  was  plainly  far  more  exacting. 
It  required  him  to  provide  against  any  and  all  uses  of  the  adjoining  land, 
and  not  merely  against  any  probable  uses.     If  a  man  chooses  to  excavate  hi» 
soil  to  a  depth  of   hundreds  of  feet,  his   neighbor   must  protect  his  own 
buildings.     How,  then,  can  the  failure  to  foresee  the  "provable  use  "  of  a 
neighbor's  land  be  made  the  foundation  of  a  rule  of  law  which  imposes  this 
unlimited  responsibility?     Such  a  reason  might  be  adequate,  if  the  rule  were 
qualified  in  accordance  with  the  suggestion  of  Justice  Harris  in  Farrari'l  v. 
Marshall,  19  Barb.  3S0,  that  an  inordinate  excavation  would  be  an  unreason- 
able use  of  the  land.     But  a  sufficient  answer  to  this  suggestion  is,  that  there 
is  no  authority  whatever  for  thus  breaking  in    :;ion  the  severe  simplicity  of 
the  rule  under  which  a  landowner  is  justified  in  tligging  as  deep  as  he  pleases 
on  his  own  land,  provided  he  furnishes  sufficient  support  for  his  neighbor's 
soil  in  its  natural  condition,  and  that  it  would  introduce  entirely  new  con- 
siderations which  would  render  it  necessary  to  revise  the  whole  law  of  this 
subject.     The  explanation  oflfered  in  Quincy  v.  Jones,  76  III.  231,  20  Am. 
Rep.  243,  that  "neither  owner  has  the  right  to  burden  the  support  [of  the 
neighboring  soil]  by  any  additional  weight,  because  this  would,  to  that  ex- 
tent, appropriate  the  use  of  property  of  the  one  to  the  benefit  of  the  other," 
seems  to  suggest  a  much  more  rational  foundation  for  the  rule  than  a  failure 
to  foresee  what  a  neighbor  will  do.    If  we  accept  this  theory,  we  shall  merely 
be  required  to  entertain  the  very  reasonable  hypothesis  that  every  land* 
owner  occupies  his  premises  under  an  implied  agreement  that  he  is  to  sup. 
port  his  neighbor's  soil,  but  not  such  burdens  as  his  neighbor  chooses  to  put 
upon  it.     The  reason  why  the  law  implies  such  an  agreement  may  possibly 
be  that  the  natural  condition  of  the  soil  is  assumed  to  be  its  normal  condi- 
tion.    From  such  an  assumption  it  would  follow  that  the  owner  who,  in  each 
ease,  puts  it  to  the  use  which  removes  it  the  farthest  from  the  natural  con- 
dition should  stand  in  the  least  favored  position  before  the  law.     The  owner 
who  excavates  his  land  must  see  to  it  that  he  does  not  bring  down  the  soil 
which  remains  undisturbed,  but  the  owner  who  goes  further  still  and  "'^i^^* 
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his  land  a  mere  resting  place  and  support  for  artificial  strnctures,  thus  ap- 
propriating  to  some  extent  the  sustaining  powers  of  the  adjoining  land  aUo, 
has  plainly  interfered  still  more  decidedly  with  the  normal  state  of  the  land, 
and  it  is  quite  reasonable  that  he  should  be  placed  on  the  deTensive.  Tiie 
oourta  do  not  seem  to  have  referred  directly  and  in  terms  to  this  gradation 
from  the  less  to  the  more  artificial  as  a  basis  for  the  rules  which  define  the 
rights  and  duties  of  adjoining  owners,  bnt  we  know  of  nothing  in  the  decis- 
ions on  the  subject  that  would  prevent  the  acceptance  of  the  explanation 
here  sugf^ested. 

Bnt  while  there  is  no  diflBoulty  in  accounting  for  the  law  as  it  now  stands 
without  resorting  to  the  hypothesis  of  a  "  fault  "  committed  by  the  person 
who  builds,  it  cannot  be  denied  that  on  general  considerations  of  public 
policy  much  reason  might  be  given  for  the  adoption  of  the  doctrine  which  is 
dearly  and  forcibly  stated  in  the  following  extract  from  the  opinion  of  Lord 
Penzance  in  the  recent  English  case  of  Dalton  v.  Ancjus,  L.  R.  6  App.  Gas.  804: 
"If  this  matter  were  res  intrgra,  I  think  it  would  not  be  inconsistent  with 
legal  principles  to  hold  that  where  an  owner  of  land  has  used  his  land  for 
an  ordinary  and  reasonable  purpose,  such  as  placing  a  house  upon  it,  the 
owner  of  the  adjacent  soil  could  not  be  allowed  so  to  deal  with  his  own  soil 
by  excavation  as  to  bring  his  neighbor's  house  to  the  ground.  It  would  be, 
I  think,  no  uureasonalde  application  of  the  principle,  Sic  utere  tuo  ut 
alienum  non  Icedas,  to  hold  that  the  owner  of  adjacent  soil,  if  desirous  of 
excavating  it,  should  take  reasonable  precautions  by  way  of  shoring,  or 
otherwise,  to  prevent  the  excavation  from  disastrously  affecting  his  neighbor. 
A  burden  would  no  doubt  be  cast  on  one  man  by  the  act  of  another  done 
without  his  consent,  but  the  advantages  of  such  a  rule  would  be  reciprocal; 
and  regard  being  had  to  tiie  practicaljility  of  shoring  up  during  excavation,  the 
restriction  thus  placed  on  excavation  would  not  seriously  impair  the  rights  of 
ownership."  This  doctrine  was  also  advocated  by  Justice  Fry  (see  p.  772 
of  the  report),  in  the  opinion  which  he  submitted  to  the  House  of  Lords. 
But  all  these  utterances  were  merely  o6/<er  dicl<i,  and  aside  from  the  inherent 
weight  of  the  considerations  which  they  present,  are  of  course  without  au- 
thority. The  truth  is,  tlie  rigid  application  of  either  of  these  antagonistic 
doctrines  involves  some  unfairness  in  the  extreme  cases  that  occasionally 
arise,  and  when  a  community  is  thus  confronted  with  a  serious  conflict  be- 
tween an  absolute  legal  right  and  a  wholesome  and  beneficial  rule  of  civil 
conduct,  there  is  plainly  only  one  adequate  solution  of  the  difficulty,  — tha 
interference  of  the  legislature,  which  by  compelling  each  landowner  to 
surrender  some  of  his  rights,  can  efifect  a  compromise  which,  on  the  whole, 
is  for  the  advantage  of  both  parties.  As  will  be  seen  in  a  following  sub- 
division of  the  present  note,  this  method  of  cutting  the  Gordiau  knot  has 
been  adopted  in  some  of  the  states. 

Sdpport  from  UNDEKORoaND  Water. — The  question  how  far  a  surfaca 
owner  is  entitled  to  the  support  afforded  by  the  upward  pressure  of  water 
seems  to  have  been  mooted  only  in  the  cases  of  land  burdened  by  artificial 
■tructures  and  of  land  sustaining  streams  of  water.  In  Norlhenstern  li'y  Co.  v. 
Elliot,  10  H.  L.  Gas.  333,  the  facts  were  tliat  the  plaintifi's  had  built  a  bridge 
adjacent  to  land  underneath  which  was  a  mine,  which  at  some  previous  time 
had  been  accidently  flooded,  and  the  House  of  Lords  affirmed  the  decision  of 
Vice  Chancellor  Page- Wood  that  there  was  no  right  to  have  the  bridge  sup- 
ported by  the  water.  The  reasons  assigned  for  the  ruling  were  that  the  water 
had  got  into  the  mine  by  accident,  that  the  flooding  was  known  to  be  acci- 
dental, and  that  as  all  parties  concerned  were  living  in  a  mining  district,  wliera 
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it  was  well  known  that  a  drowned  mine  is  often  revived  after  a  lonjj  period 
of  time,  it  was  for  the  company  to  have  stipulated  that  the  accidental  ciroam- 
Btauces  should  not  be  varied  if  it  was  intended  that  the  company,  whea  it 
purchased  tiie  land,  sliould  have  the  benefit  of  the  support  from  the  water. 
In  Popplewell  v.  llodkkinaon,  L.  R.  4  Ex.  248,  it  was  decided  that  the  owner 
of  honsea  built  on  wet,  spongy  land  could  not  recover  for  injuries  resalting 
from  excavations  on  the  adjoining  land  which  drew  the  water  from  under* 
ueuth  his  land.  If,  however,  the  underground  water  supports  other  water 
vluoli  floNVd  in  a  well-detiaed  ciiaiuiel,  it  cannot  be  meddled  with  in  any 
way  so  as  to  ciiuse  the  water  in  the  stream  to  sink:  Orand  Junction  Oanal 
Co.  v.  Shttjar,  L.  R.  6  Ch.  App.  483. 

Thb  RraiiT  of  Latrral  Support  for  BoiLDiNas  Caw  Onlt  bb  Acquibid 
BY:  1.   Orant,  express  or  implied;  2.   Statate;  S.  Prescription. 

1.  Orant.  —  Tiie  general  rule  f,'overniiig  these  cases  ia  thus  stated  by  Lord 
Selborue  iu  Duiton  v.  Anjus,  L.  R.  6  App.  Cas.  792:  "If,  at  the  time  of  the 
eeverance  of  tlie  land  from  that  of  the  a  Ijoining  proprietor,  it  was  not  in  ita 
original  state,  but  had  buildings  standing  on  it  up  to  the  dividing  line,  or  if 
it  were  conveyed  expressly  with  a  view  to  the  erection  of  such  buildings,  or 
to  any  other  use  of  it  which  might  render  increased  support  necessary,  there 
would  then  be  an  implied  grant  of  such  support  as  the  actual  state  or  the  con* 
templated  use  of  the  land  would  require,  and  the  artificial  would  be  insepar* 
able  from,  and  (as  between  the  parties  to  the  contract)  would  be  a  mere  en- 
lirgement  of  the  natural."  The  foundation  of  the  rule  is  thus  explained  by 
Lord  Blackburn  in  a  subsequent  part  of  the  same  case  (p.  826):  "One  who 
coaveys  a  house,  grants,  by  implication  and  without  express  words,  all  that 
is  necessary  and  essential  for  the  enjoyment  of  the  house,  and  neither  he,  nor 
any  who  claim  under  him,  can  derogate  from  his  grant  by  using  his  land  so 
a?  to  injure  what  is  neccessary  and  essential  to  the  house."  The  same 
learned  judge  also  states  that  this  doctrine  was  first  laid  down  in  the  old  case 
of  S/iury  V.  Piijott,  3  Bulst.  339  (1625),  the  authority  of  which  was  followed 
iu  Palmer  v.  FLeshees,  1  Sid.  167.  This  doctrine  has  been  applied  in  several 
cases:  Richards  v.  Rose,  9  Ex.  218;  Caledonian  R'y  Co.  v.  Sprot,  2  Macq. 
H.  L.  Cas.  449;  Elliott  v.  N.  E.  R'y  Co.,  10  H.  L.  Cas.  333;  Siddons  v.  Short, 
2  L  R.  C.  P.  D.  572;  Righy  v.  Bennett,  L.  R.  21  Ch.  Div.  559;  TanstaU  r. 
Christian,  80  Va.  1;  56  Am.  Rep.  581;  and  is  recognized  as  correct  in  Steven- 
eon  V.  Wallace,  27  Gratt,  77;  Partridge  v.  Gilbert,  15  N.  Y.  601;  69  Am.  Dec. 
632  (a  case  where  the  support  was  given  by  a  party  wall);  Lampman  v.  MiUcg, 
21  N.  Y.  505.  In  the  la«t  named  case  it  is  stated  to  be  a  branch  of  the  wider 
rule  that  where  the  owner  of  an  entire  tract  has,  by  an  artificial  arrangement, 
imposed  a  burden  on  one  portion  for  the  benefit  of  another,  on  a  subsequent 
•ale  of  several  parcels  of  such  land  to  different  purchasers,  the  grantee  of  the 
■ervient  tenement  takes  the  same  charged  with  the  servitude  thus  openly  and 
visibly  imposed  upon  it.  The  right  of  support  is  the  same,  although  the  houses 
are  sold  at  different  times:  Richards  v.  Rose,  9  Ex.  218.  In  Murchie  v.  liUick, 
19  Com.  B.,  N.  S.,  190,  the  defendant  and  the  plaintiff  became  the  purchas- 
ers of  two  adjacent  lots,  the  conveyance  of  the  former  being  prior  in  point  of 
time,  and  both  stipulated  to  build  according  to  a  certain  specified  plan.  The 
plaintiff  built  a  house  that  was,  on  the  whole,  lighter  than  one  built  accord- 
ing to  the  specifications  would  have  been,  but  in  doing  so,  the  ancient  wall  of 
a  building  that  stood  on  the  boundary  line  was  raised  several  feet.  The  de- 
fendant then  excavated  for  his  own  building  without  taking  sufficient  pre- 
cautions to  support  the  plaintiff's  house,  which  consequently  fell.  It  was 
held  that,  as  the  defendant  iu  making  the  excavation  was  only  doing  what 
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he  had  bound  hiinsolf  to  <1o,  the  plaintiflFcould  not  recover,  the  court  remark* 
ing  that  he  stood  in  exactly  the  same  position  as  the  vendor  after  the  con- 
veyance to  the  defeiulaut.  Considering  that  the  grant  in  this  case  was  mad* 
expressly  for  building  purposes,  and  that  the  defendant  was  apparently 
chargeable  with  notice  that  a  sale  of  the  adjoining  lots  to  others  for  the  samo 
purposes  was  contemplated,  the  decision  seems  to  be  rendered  on  very  nar- 
row and  technical  grounds, — to  say  nothing  of  the  objection  that  it  is 
scarcely  reconcilable  with  the  remarks  of  Lord  Selborne  quoted  above.  Pro- 
vided none  of  the  grantees  of  land,  who  take  their  conveyances  with  ths 
knowledge  that  artificial  structures  are  to  bo  placed  on  the  land,  impose  a 
heavier  burden  upon  it  than  they  are  entitled  by  the  terms  of  their  contracts 
to  impose  upon  it,  it  is  dilHoult  to  see  on  what  principle  any  of  the  grantees 
should  be  exempted  by  the  mere  priority  of  his  conveyance  from  tiie  duty 
of  furnishing  lateral  support  for  a  building  erected  in  compliance  with  an 
agreement  into  which  all  have  entered.  If  such  priority  of  conveyance 
makes  no  difiference  aa  regards  the  riglits  and  obligations  of  the  grantees  of 
buildings  already  erected  (see  above),  it  seems  a  reasonable  and  almost  neces- 
sary extension  of  the  doctrine,  that  tlie  conveyances  of  parties  who  are  enter- 
ing upon  the  land  with  a  knowledge  that  every  grantee  of  a  parcel  has  bound 
or  will  bind  himself  to  build,  should,  for  the  purpose  of  determining  their 
reciprocal  duties,  bo  regarded  aa  contemporaneous.  The  precise  point  involved 
in  Murchie  v.  Black,  19  Com.  B,,  N.  S.,  190,  does  not  seem  to  have  arisen 
again  in  any  court,  but  in  the  later  case  of  liighy  v.  Bennett,  L.  R.  -1  Ch.  Div. 
659,  it  was  held  that,  where  a  grantee,  with  the  consent  of  his  grantor,  had, 
in  order  to  avoid  penetrating  a  soft  stratum,  sunk  his  foundations  to  a  less 
depth  than  the  terms  of  the  contract  of  sale  called  for,  the  subsequent  gran- 
tee of  the  adjoining  lot  could  not  excavate  his  soil  so  as  to  endinger  those 
foundations,  the  court  remarking  that  the  defendant  could  not  be  in  a  better 
position  than  the  grantor,  who  would  certainly  not  have  been  entitled,  under 
the  circumstances,  to  have  let  down  the  plaintiff's  land.  This  case  presents 
a  state  of  facts  precisely  the  converse  of  Murc/iie  v.  BUich,  19  Com.  B.,  N.  S., 
190,  and  therefore  cannot  be  regarded  as  inconsistent  with  the  ruling  of  the 
latter,  but  Sir  George  Jessel,  who  delivered  one  of  the  opinions  said  that 
"if  they  [the  grantors]  granted  the  house  to  the  plaintiflfas  it  then  stood,  or 
granted  the  land  on  which  the  house  was  standing,  they  granted  with  it  the 
easement  or  implied  obligation  or  warranty  that  the  house  should  not  be  let 
down  by  anything  done  on  the  adjoining  land"  —  a  rule  which  is  virtually 
the  same  which  was  applied  in  Siddons  v.  Short,  2  L.  R.  C.  P.  D.  572,  which 
holds  that  "  the  vendor  of  land  adjoining  other  land  of  his  own. 'under]  which 
are  mines  and  minerals,  and  who  knows  at  the  time  of  the  sale  that  the  ven- 
dee is  nbout  to  erect  upon  the  land  so  purchased  substantial  buildings  im- 
plied by  covenants  that  he  will  not  use,  or  permit  the  a  Ijoining  land  to  be 
used,  in  such  a  manner  as  to  derogate  from  the  grant."  Strictly  speaking, 
the  doctrine  here  set  forth  merely  defines  the  mutual  rights  existing  between 
the  landlord  and  the  vendees,  but,  at  least  in  tlie  cases  where  tlie  vendee 
asking  for  relief  is  the  one  whose  conveyance  is  prior  in  time,  it  must  be 
considered  as  involving  the  further  doctrine  that  the  defendant  is  also  liable 
for  the  consequences  of  an  excavation  wliich  causes  damage.  In  fact  it  was 
adjudged  in  Ri(jf>ij  v.  Bennett,  that  the  defendant  was  chargeable  with  the 
expense  of  the  work  which  his  excavation  rendered  necessary  for  the  protec- 
tion of  the  plaintiff's  house.  In  view  of  these  two  later  decisions,  it  may 
perhaps  be  thouglit  that  Mttrrhie  v.  Blwk,  19  Com.  B.,  N.  S.,  190,  can  only 
be  supported  on  the  ground  tliat  the  vendee  who  asked  for  relief  acquired 
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his  land  by  the  later  of  the  two  oonTeyances,  and  that  his  remedy,  if  any^ 
was  against  his  grantor,  and  not  againat  the  first  rendee.  The  distinction, 
however,  does  not  seem  to  be  satisfactory,  and,  if  the  same  state  of  facts  i» 
Again  presented  it  is  not  impossible  that  the  principle  of  the  two  later  cases 
may  be  held  to  be  applicable,  whatever  may  be  the  order  of  the  conveyances; 
or,  in  other  words,  that  the  rights  and  duties  of  grantees  who  take  with 
knowledge  that  the  adjoining  lots  are  to  be  nsed  for  building  should  be  esti' 
mated  by  the  same  rule  that  is  admitted  to  define  those  rights  and  duties 
when  the  buildings  have  been  erected  before  the  conveyances  are  made. 
Stevenson  v.  Wallace,  27  Gratt.  77,  turned  on  the  words  of  a  deed  which  were 
construed  as  reserving  to  tlie  grantor  a  right  to  the  lateral  support  of  a  par- 
cel and  building  which  he  had  already  conveyed.  This  case  is  cited  in  Tun- 
atally.  Christian,  80  Va.  1,  56  Am.  Rep.  581,  as  an  authority  for  the  doctrina 
that  tlie  grantor  is  presumed  to  reserve  the  right  of  support  in  his  own  favor, 
even  wheu  there  is  no  express  stipulation  at  the  time  the  property  is  severed 
by  sale,  but  this  is  certainly  not  a  correct  statement  of  the  purport  of  the 
earlier  case,  the  ratio  decidendi  being,  as  we  have  just  stated,  the  peculiar 
language  of  the  deed  in  question.  The  broader  rule  enunciated  by  the  court 
in  the  older  case  that  the  grantor  is  presumed  to  reserve  the  right  of  lateral 
support  where  property  which  consists  of  a  house  and  unimproved  land  is 
severed  by  sale  is  laid  down  on  the  authority  of  Goddard's  Easements,  Ben- 
nett's ed.,  227.  But  the  only  case  cited  by  this  author  in  which  such  cir- 
cumstances were  involved  is  Mtirchie  v.  Blark,  19  Com.  B.,  N.  S.,  190,  which 
clearly  does  not  support  his  position,  for  it  merely  decides  that,  where  the 
second  of  two  grantees  of  land  conveyed  for  building  purposes  has  erected  a 
building  before  tlie  other  grantee,  the  latter  is  protected  against  the  conse- 
quences of  any  injuries  which  result  to  that  building  from  his  own  subse- 
quent excavations,  by  the  fact  of  his  having  made  an  express  contract  to 
build  — a  very  different,  not  to  say  inconsistent,  proposition.  The  reference 
to  the  earlier  case,  however,  was  in  this  respect  obiter,  for  the  point  actually 
decided  in  Tuastall  v.  ChrUtian,  80  Va.  1,  56  Am.  Rep.  581,  was  that  even  sup- 
posing that  there  was,  under  the  given  circumstances,  a  reservation  of  this 
right  by  the  grantor,  it  was  confined  to  the  condition  of  things  at  the  time  of 
the  grant,  and  that,  if  an  increased  weight  was  afterwards  placed  on  the  land, 
an  action  would  not  lie  for  injuries  which  would  not  have  occurred  but  for 
that  increased  weight.  This  doctrine  is  supported  by  the  opinion  of  Willes, 
J.  in  Murchie  v.  Black,  19  Com.  B.,  N.  S.,  190,  "Where  an  addition,"  it  was 
there  said,  "is  made  to  the  weight  of  a  building,  the  whole  must  be  con. 
sidered  as  one  entire  weight."  The  rights  acquired  are  the  same,  whether 
the  grant  be  compulsory  or  voluntary.  Thus,  where  a  vendor  had  sold  land 
near  a  river  to  a  railway  company,  which,  by  the  provisions  of  an  act  of  parlia- 
ment had  the  power  of  forcing  him  to  convey,  he  was  held  to  be  chargeable 
with  the  knowledge  that  some  of  the  land  was  to  be  used  for  bridge  abut- 
ments, and  that  he  must  therefore  be  taken  to  have  granted  by  implication 
the  right  of  support  for  such  structures:  Elliott  v.  H orlheastern  R'y  Co.,  10 
H.  L.  Cas.  333. 

2,  Statute.  — The  difficulty  of  adjusting  the  rights  of  adjoining  owners  in 
cities  has  led  the  legislatures  of  some  of  the  states  to  regulate  the  matter  by 
statute.  In  New  York  it  is  provided  that,  "  whenever  excavations  on  any 
lot  in  the  city  of  New  York  shall  be  intended  to  be  carried  to  a  depth  of 
more  than  ten  feet  below  the  curb,  and  there  shall  be  any  party  or  otiier 
wall  wholly  or  partly  on  adjoining  land,  and  standing  upon  or  irear  tlia 
boundary  lines  of  such  lot,  tlie  person  causing  such  excavation  to  be  nialo. 
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if  afforded  the  necessary  license  to  enter  on  the  adjoining  Ian  \  and  not 
otherwise,  shall  at  all  times  from  the  commencement  anto  the  completion 
of  snob  excavations,  preserve  snch  wall  from  injury,  and  so  support  the 
same  by  a  proper  foundation  that  it  shall  remain  as  stable  as  before  tho  ex- 
cavations were  commenced":  Laws  of  1882,  o.  410,  sec.  474.  Under  this 
statute  it  has  been  held  that,  where  the  landowner  who  is  about  to  build 
has  obtained  the  required  license  by  parol,  and  has  thereupon  shored  up 
the  party  wall  and  removed  its  foundation,  he  may,  notwithstanding  the 
revocation  of  the  license,  proceed  and  build  ap  a  new  foundation  wall  so  as 
to  sastain  the  party  wall,  and  for  that  purpose  has  the  right  to  enter  upon 
■0  mnch  of  the  adjoining  premises  as  is  necessary  without  being  held  a  tres- 
passer: Ketchum  v.  Newman,  116  N.  Y.  422.  The  supreme  court  of  that 
■tate  has  also  held  that  the  duty  of  supporting  the  wall  on  the  adjoining 
premises  does  not  cease  with  the  completion  of  the  excavation:  Bernheimer 
T.  Kilpatrick,  53  Hun,  316.  Under  a  statute  of  substantially  the  same  tenor, 
passed  in  1855,  it  was  decided  that  the  person  whose  duty  it  is  to  provide 
support  must  ask  for  the  necessary  license,  and,  if  he  fails  to  do  so,  he  is 
liable  for  any  injuries  which  may  be  caused  by  the  excavation,  since  it  is 
not  the  duty  of  the  owner  of  the  threatened  building  to  tender  the  license: 
Dorrity  v.  Rapp,  72  N.  Y.  307.  The  only  other  state  in  which  a  ainiilar 
•nactment  has  been  construed  by  the  court  of  last  resort  is  in  Ohio.  There 
a  landowner  in  any  city  or  village,  who,  by  an  excavation  carried  to  a 
greater  depth  than  twelve  feet  below  the  curb,  or  if  there  is  no  curb,  below 
the  surface  of  the  adjoining  lots,  causes  damage  to  the  buildings  on  such 
lots,  is  by  the  statute  made  liable  to  the  party  injured,  for  the  full  amount 
of  the  damage.  Under  these  provisions  it  was  held  that,  "when  a  landowner 
erected  a  building,  it  was  at  his  own  peril,  if  he  so  constructed  it  that  the 
owner  of  the  adjoining  lot  could  not  dig  thereon  to  the  depth  allowed  by  the 
statute,  and  that  the  latter  was  under  no  obligation  to  furnish  other  support 
in  lieu  of  the  earth  removed  by  him. 

3.  PreJicriplion — 7'Ae  English  Doctrine. — The  earliest  case  in  which  there  is 
any  suggestion  that  an  ancient  building  was  more  favored  in  this  respect 
than  one  recently  erected  is  Palmer  v.  Fleshees,  1  Sid.  167  (1674),  in  which 
the  judges  in  their  first  resolution  say  that  "if  a  man  being  seised  of  land 
leases  forty  feet  to  A.  to  build  a  house  thereon,  and  forty  feet  to  B.  for  a 
like  purpose,  and  one  of  them  builds  a  house  and  then  the  other  digs  a  cellar  io 
his  land  which  causes  the  wall  of  the  first  adjoining  house  to  fall,  no  action 
will  lie,  for  everyone  may  deal  with  his  own  to  the  best  advantage;  but, 
aemble,  that  it  would  be  otherwise  if  the  wall  or  house  were  an  ancient  one." 
This  expression  of  opinion,  however,  was  merely  an  obiter  dictum,  and  th» 
point  was  not  directly  ruled  upon  by  any  judge  until  1803,  when  Lord  Ellen« 
borough,  in  Stansell  v.  JoUard,  1  Selw.  (N.  P.)  457,  11th  ed.,  directed  a  jury 
that,  "  when  a  man  has  built  at  the  extremity  of  his  land,  and  has  enjoyed  his 
building  above  twenty  years,  by  analogy  as  to  the  rule  of  lights,  etc.,  he  has 
acquired  a  right  to  support,  or,  as  it  were,  of  leaning  on  his  neighbor's  soil, 
■o  that  his  neighbor  cannot  dig  so  near  as  to  remove  that  support."  la 
Wyatt  V.  Harrison,  3  Barn.  &  Adol.  871,  and  Dodd  v.  Holme,  1  Ad.  k 
E.  493,  the  judges  used  some  language  favoring  the  same  view,  but  decided 
against  the  plaintifiF  on  the  ground  that  his  building  was  not  alleged  to  b© 
•noient.  In  Hide  v.  Thornborough,  2  Car.  &  K.  254,  Parke  B.  cited  Stansell  v. 
Jollard,  I  Selw.  (N.  P.)  457,  11th  ed,,  and  ruled  that,  if  there  were  twenty 
years  enjoyment  by  the  plaintiff  of  the  support  of  the  house  from  the  defend- 
ant's land,  and  it  was  known  that  the  defendant's  land  supported  the  plaiu- 
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tiff's,  that  was  sufficient  to  give  him  the  right  of  support  In  Partridge  v.  Scottf 
3  Meas.  &  W.  2'20,  which  was  a  case  of  subjacent  excavation,  the  court  af- 
firmed in  substance  that  an  easement  of  support  might  be  acquired  by  twenty 
years' enjoyment,  but  ruled  against  the  plaintiff  on  the  ground  that  ha  had 
built  the  house  on  ground  wliich  had  been  so  excavated  as  not  to  afford  8uffi> 
cisnt  support  for  it,  and  thus  had  caused  the  injury  to  himself.  In  Hum' 
phries  V,  Brogden,  12  Q.  B.  749,  the  qiiestion  was  between  the  occupier  of  land 
unbuilt  on,  and  the  occupier  of  subjacent  minerals,  but  in  the  elaborate  opia« 
ion  delivered  by  Lord  Campbell,  he  refers  to  Stansell  v.  JoUard,  1  Selw. 
<N.  P.)  457,  11th  ed.,  and  Hide  v.  Tliornborough,  2  Car.  &  K-  254,  and  lays  it 
down  that,  "where  a  house  has  been  supported  more  than  twenty  years  by 
land  beloni;ing  to  another  proprietor,  with  his  knowledge,  and  he  digs  near 
the  foundation  of  the  house,  whereby  it  falls,  he  is  liable  to  an  action  by  the 
owner  of  the  house."  This  seems  to  be  the  first  distinct  and  deliberate  recog< 
nition  of  the  prescriptive  right  by  a  court  of  appeal,  and  the  case  has  sinoa 
been  always  referred  to  as  an  authority  for  the  doctrine  by  the  courts  of  Eng< 
land  and  of  this  country.  In  Oayford  v.  Nichols,  9  Ex.  708;  Rowbotham  r. 
Wilscm,  6  El.  &  B.  593;  8  El.  &  B.  123;  8  H.  L.  Cas.  348;  Rogers  v.  Taylor,  2 
Hurl.  &  N.  828;  the  doctrine  seems  to  be  recognized  as  settled  law,  though  the 
oases  went  off  on  other  points.  In  Bonomi  v.  Backhouse,  El.  B.&  E.  622;  the 
language  of  the  court  distinctly  assumes  the  existence  of  such  a  right,  for 
Justice  Willes,  in  delivering  the  judgment  of  the  Court  of  Exchequer  Cham- 
ber, said  that  the  right  of  support  for  buildings  "  must  be  founded  on  pre- 
scription, or  grant,  express  or  implied,"  and  that  the  character  of  the 
right  when  acquired  was  the  same  as  that  of  the  absolute  right  apper- 
taining to  the  natural  soil.  Such  was  the  state  of  the  authorities,  when 
the  much  discussed  case  of  Solomon  v.  Vintners  Co.,  4  Hurl.  &  N.  585, 
came  before  the  Court  of  Exchequer  in  1859.  The  facts  as  given  in  the 
opinion  of  Pollock,  C.  R,  were  these:  "The  plaintiff  was  the  owner  of 
a  house  in  Pilgrim  Street  in  the  city  of  London.  His  house  was  built 
on  a  hill  having  a  descent  towards  the  west.  There  was  a  house  next 
below  his  and  adjoining  to  the  plaintiff's  bouse,  belonging  to  a  third 
person,  and  the  defendants  were  the  owners  of  the  two  houses  next  adjoining. 
One  of  the  defendants'  houses  was  a  corner  house  of  the  street.  For  up- 
wards of  thirty  years  the  four  houses  were  all  of  them  out  of  the  perpendic- 
ular, leaning  to  the  west,  and  this  might  have  been  seen  by  anyone  passiiii,' 
by.  There  was  no  evidence  when  the  houses  were  built,  or  that  there  was 
any  connection  between  the  houses  either  in  title,  occupation,  possession,  or 
otherwise."  Upon  the  expiring  of  a  lease  of  defendants'  houses  they  entered 
into  a  contract  to  have  their  houses  pulled  down  and  two  others  erected  in 
their  place,  and  in  consequence  of  the  demolition  of  the  buildings,  plaintiff's 
house  was  injured.  The  court  held  that  defendant  was  not  liable  for  the 
damage,  but  the  judges  rested  their  decisions  on  different  grounds.  The  Chief 
Baron,  with  whose  views  two  of  his  coUeagiaes  concurred,  remarked  that,  "  If 
the  house  removed  had  been  the  next  adjoining  the  plaintiff's,  they  would 
have  felt  much  embarassed  by  some  cases  and  dicta,"  and  mentioned  Stamell 
V.  JoUard,  1  Selw.  (N.  P.)  435,  11th  ed.,  Hide  v.  Thornhorough,  2  Car  &  K. 
254,  and  Humphries  v.  Brogden,  12  Q.  B.  749,  but  stated  that,  as  the  defend- 
ant's houses  were  not  next  adjoining  the  plaintiff's,  and  there  was  no  interme- 
diate one,  it  was  not  necessary  to  decide  whether  the  principles  recoirnized  in 
those  cases  were  sound,  and  concluded  thus:  "The question,  therefore,  really 
comes  to  this:  Is  there  any  authority  in  the  law  for  the  existence  of  such  a 
right  as  that  claimed  by  the  plaintiff?     We  find  none  where  the  bouses  do 
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not  adjoin,  and  althontih  wo  might  possibly  have  acted  upon  cases  before 
referred  to,  if  the  circumstances  had  been  the  same,  we  are  not  disposed  to 
extend  the  princii)le  further  than  we  feel  ourselves  compelled  to  by  author* 
ity."  BramwuU,  B.,  delivered  a  separate  opinion,  and  after  saying,  that 
althougli  he  did  not  dissent  from  any  of  the  reasons  given  in  the  opinion  of 
his  colleague,  he  ]ireferred  not  to  t;ive  an  opinion  upon  them  without  mora 
consideration,  and  would  decide  in  defcnihmt's  favor  on  the  ground  that, 
supposing  it  po3sil)le  for  the  right  of  support  here  claimed,  to  arise  by  lapse 
of  time,  it  certainly  could  not  do  so  unless  the  support  had  been  openly  and 
visibly  enjoyed  for  tlie  requisite  period.  An  enjoyment  which  will  create  » 
right  by  prescription,  "must  neither  be  vi,  precario,  nor  clam  —  it  must  be  open. 
Now  when  one  house  leans  toward  another,  a  person  may  make  a  tolerably 
shrewd  guess  that  it  is  partly  supported  by  the  other;  but  it  will  be  only  a 
conjecture.  No  one  can  say  but  that  both  may  have  slipped  and  both  stand 
—  I  think  the  expression  is,  — 'upon  the  square,'  or  self-supporting.  But  it 
may  turn  out  to  be  the  tact,  that  the  liouse  which  leans  toward  the  otlier 
affords  as  much  support  to  that  other  by  their  natural  cohesion  as  the  other 
affords  to  it  ...  .  Therefore,  supposing  that  the  plaintiff,  for  more  tliaa 
twenty  years,  had  an  enjoyment,  which  he  says  now,  ought  to  continue,  it 
was  an  enjoyment  cUim,  not  open,  and  consequently,  not  of  right."  It  i» 
clear  that  this  decision  was  for  the  special  reasons  assigned,  not  incon- 
sistent  with  those  which  preceiled  it,  but  the  intimations  thrown  out  by 
the  judges  as  to  the  possible  unsoundness  of  the  doctrine,  allowing  the  ac- 
quisition of  a  right  of  support  for  buildings  by  prescription,  may,  perhaps, 
have  been  the  principal  reason  why  the  wiiole  question  s\  as  reopened  twenty- 
two  years  later  in  the  case  of  Angus  r.  Ddlton,  L.  K..  '.^  Q  B.  D.  85;  4  L.  R. 
Q.  B.  D.  152;  S.  C.  mh  nom.,  DaUou  v.  Anju.^,  L.  R.  6  Ap,).  C.  740. 

There  seeins,  indeed,  to  have  been  a  very  prevalent  feeling  that  the  doc- 
trine did  not,  as  yet,  rest  upon  a  sulBciently  rational  and  satisfactory  basis, 
a  feeling  which  was  pi  rh  ips  due  in  some  decree  to  the  fact  that  some  of  the 
courts  of  this  country  had  very  decidedly  refused  to  accept  it:  See  the 
cases  citeil  below.  Even  in  Iluiaplu-ies  v.  Broaden,  12  Q.  B.  749,  the  case  to 
which,  more  than  to  any  other,  it  owed  its  place  in  English  jurisprudence, 
Lord  Campbell  had  spoken  of  the  dilficulty  there  might  be  "in  discovering 
whence  the  grant  of  the  easement,  in  respect  of  the  house,  is  to  be  presumed, 
as  the  owner  of  the  adjoining  house  cannot  prevent  its  being  budt,  and  may 
not  be  able  to  disturb  the  enj  lynient  of  it  without  the  most  serious  loss  and 
inconvenience  to  himself."  The  suggestion  here  thrown  out  was  taken  up  by 
the  queen's  bench,  sitting  in  bank,  in  An<pis  v.  Dalton,  L.  R.  3  Q.  B.  D. 
85;  L.  R.  4  Q.  B.  D.  102,  and  made  the  basis  of  the  judgment,  in  which  that 
court  denied  (Lush,  J.,  dissontmg)  the  possibility  of  acquiring  the  right  of 
support  for  a  building  by  prescription.  A  leni^thy  extract  from  Chief  Jus- 
tice Cockburn's  opinion  is  given  in  the  note  to  Thurston  v.  Hancock,  7  Am. 
Dec.  62,  and  the  arguments  there  used  present  what  is  perhaps  the  strong- 
est and  clearest  elaboration  of  this  view  of  the  question  yet  iiKule  by  any 
judge.  Tiie  court  of  appeals,  however,  reversed  the  judgment  of  the  queen's 
bench,  and  the  case  was  then  carried  up  to  the  House  of  Lords.  Li  view  of 
the  unusual  importance  of  the  question,  a  special  hearing  was  ordered  to  be 
had  before  seven  of  the  judges,  who,  after  taking  time  to  consider,  delivered 
their  opinions  eeriatirn.  The  lirst  question  put  to  them  was,  whether  ''the 
owner  of  an  ancient  building  has  a  right  of  action  against  the  owner  of  lands 
adjoining  it  if  he  disturbs  his  land  so  as  to  take  away  the  lateral  supjiort 
previously  afforded  by  that  land,"     This  question  they  all  answered  in  th<* 
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affirmative,  but  more  than  one  of  them  referred  to  the  difficulty  of  finding 
any  rational  ground  for  applying  the  doctrine  of  prescription  in  the  aupposed 
ca^e.  These  opinions  exhaust  the  subject  and  should  be  read  by  any  one 
wiio  wishes  to  obtain  a  knovrledge  of  the  development  of  the  doctrine  in  the 
English  courts.  The  House  of  Lords  accepted  the  view  of  the  judges  as  oor« 
rect,  and  decided  in  the  plaintiflf's  favor.  The  principal  opinion  was  delir- 
ered  by  Lord  8elborne,  and  as  it  contains  an  authoritative  statement  of  th« 
law  which  must  now  be  regarded  as  established  in  England,  we  shall  glv* 
some  extracts,  which  will  show  how  he  arrived  at  his  conclusions.  After 
some  preliminary  observations  as  to  the  nature  of  the  right  of  lateral  sup- 
port, he  proceeded  as  follows:  "I  think  it  clear  that  any  such  right  of  sup* 
port  to  a  building,  or  part  of  a  building,  is  an  easement,  and  I  agree  with 
Lindley,  J,,  and  Bowen,  J.  [two  of  the  judges  before  whom  the  special 
hearing  was  had],  that  it  is  both  scientifically  and  practically  inaccurate  to 
describe  it  as  one  of  a  merely  negative  kind.  What  is  support?  The  force 
of  gravity  causes  the  superincumbent  land  or  building  to  press  downward 
upon  what  is  below  it,  whether  artificial  or  natural,  and  it  has  also  a  ten- 
dency to  thrust  outwards,  laterally,  any  loose  or  yielding  substance,  such 
as  earth  or  clay,  until  it  meets  with  adequate  resistance.  Using  the  lan- 
guage of  the  law  of  easements,  I  say  that  in  the  case,  alike  of  vertical  or 
lateral  support,  both  to  land  and  to  buildings,  the  dominant  tenement  im- 
poses upon  the  servient  a  positive  and  a  constant  burden,  the  sustenance 
of  which  by  the  servient  tenement  arises,  not  from  its  own  pressure  upon 
the  servient  tenement,  but  from  the  power  of  the  servient  tenement  to 
resist  that  pressure,  and  from  its  actual  sustenance  of  the  b|rden  so  im- 
posed; but  the  burden  and  its  sustenance  are  reciprocal,  and  inseparable 
from  each  other,  and  it  can  make  no  difi^erence  whether  the  dominant 
tenement  is  said  to  impose,  or  the  servient  to  sustain,  the  weight."  He 
then  referred  to  the  urban  servitude  onei-ia  ferendi  of  the  Roman  law,  and 
poiuted  out  that,  "in  principle,  the  nature  of  such  a  servitude  must  be 
the  same,  whether  it  is  claimed  against  a  building  on  which  another  struc- 
ture may  wholly  or  partially  rest,  or  against  land  from  which  lateral  or 
vertical  support  is  necessary  for  the  safety  and  stability  of  the  strno- 
ture."  After  combating  the  views  of  those  judges  who  considered  that  the 
right  of  lateral  support  could  not  be  gained  by  prescription,  because  it 
could  not  be  the  subject  of  grant,  he  goes  on  to  deal  with  the  most  serious 
objection  that  can  be  brought  against  the  doctrine  which  allows  the  acquisi- 
tion of  the  right  in  this  manner.  "The  policy  and  purpose  of  the  law  on 
which  both  prescription  and  the  presumptions  which  have  supplied  its  place, 
when  length  of  possession  has  been  less  than  immemorial  rest,  would  bo 
defeated,  or  rendered  very  insecure,  if  exceptions  to  it  were  admitted  on 
such  grounds  as  that  a  particular  servitude  {capable  of  a  lawful  origin)  is 
negative  rather  than  positive;  or  that  the  inchoate  enjoyment  of  it  before  it 
has  matured  into  a  right  is  not  an  actionable  wrong;  or  that  resistance  to  or 
interruption  of  it  may  not  be  conveniently  practicable.  I  assume,  for  the 
present  purpose,  that  a  man  who  places  on  his  own  land,  where  it  adjoins 
that  of  his  neighbor,  a  weight  which  increases  its  pressure  npon  his  neigh- 
bor's land,  is  not  thereby  guilty  of  an  actionable  wrong.  If  this  be  so,  the 
reason  probably  is.  that  the  act  is  lawfully  done  upon  his  own  land,  and  that 
the  owner  of  the  adjoining  land  suflFers  no  actual  or  appreciable  damage  from 
the  increased  amount  of  pressure  which  it  has  to  bear,  except  so  far  cm  the 
continuance  of  that  pressure,  if  uninterrupted,  may  tend  to  ripen  into  a 
right,  and  so  to  enlarge  the  servitude  to  which  his  land  was  previously  sub- 
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jeot.  But  against  this  he  haa  hia  own  remedy,  if  he  chooses  to  prevent  and 
interrupt  it.  That  power  of  resistance  by  interruption  does,  and  must  in  all 
euch  cases,  exist,  otherwise  no  question  like  the  present  could  arise.  It  ia 
true,  that,  in  some  cases  (of  which  the  present  is  an  example),  a  man  acting 
with  a  reasonable  regard  to  his  own  interest  would  never  exercise  it  for  th« 
mere  purpose  of  preventing  bis  neijjhbor  from  enlarging  or  extending  such 
a  servitude;  but,  on  the  other  hand,  it  would  not  be  reasonably  consistent 
with  the  policy  of  the  law  in  favor  of  possessory  titles  that  they  should  de- 
pend in  each  particular  case  upon  the  greater  or  less  facility  or  difficulty, 
convenience  or  inconvenience,  of  practically  interrupting  them.  They 
can  always  be  interrupted,  and  that  without  difficulty  or  inconvenience 
when  a  man  wishes,  and  finds  it  for  bis  interest  to  make  such  a  use  of  his 
land  as  will  have  that  effect.  So  long  as  it  does  not  suit  bis  purpose  or  his 
interest  to  do  this,  the  law  which  allows  a  servitude  to  be  established  or  en> 
larged  by  long  and  open  enjoyment,  against  one  whose  preponderating  in- 
terest it  has  been  to  be  passive  during  the  whole  time  necessary  for  its  ao- 
quisition,  seems  more  reasonable,  and  more  consistent  with  public  conven- 
ience  and  natural  equity  than  one  which  would  enable  him  at  any  distance 
of  time,  whenever  his  views  of  his  interests  may  have  undergone  a  change, 
to  destroy  the  fruits  of  his  neighbor's  diligence,  industry,  and  expenditure." 
If  the  law  of  easements  is  to  be  a  consistent  and  harmonious  whole,  the  con- 
siderations here  set  forth  appear  to  be  unanswerable.  The  argumentum  ah 
inronrenietiti  is  clearly  out  of  place  in  this  instance.  It  is  perhaps  deserving 
of  consideration  whether  the  opposing  views  may  not  be  reconciled  on  the 
coininon  fjround  of  a  doctrine  which  would  adiuit  of  the  interruption  of  the 
running  of  the  prescription  by  means  of  a  formal  protest  on  the  part  of  tlie 
landowner  who  wishes  to  reserve,  as  against  his  neighbors,  the  liberty  of 
«xcavating  his  soil.  A  suggestion  to  this  effect  was  thrown  out  by  Lind- 
ley,  J.,  and  Bowen,  J.,  in  the  opinions  which  they  submitted  to  the  House 
of  Lords  in  Dalton  v.  Anjua,  L.  R.  6  App.  C.  (see  pp.  766  and  786  of  tli'j  re- 
port); but  the  former  stated  that  he  could  find  no  authority  for  the  sulii- 
ciency  of  a  protest  in  the  case  of  any  easement.  It  would  certainly  .seem 
more  conformable  to  the  social  conditions  and  methods  of  business  in  modern 
times  to  hold  that  any  clear  and  convincing  evidence  that  assent  has  been 
withheld  should  avail  to  prevent  the  acquisition  of  a  right  which  comes  into 
existence  as  the  result  of  a  presumed  assent:  Siwgea  v.  Bridgman,  L.  R.  1 1 
Ch.  Div.  862.  Tlie  rale  which  requires  a  man  against  whose  property  a 
servitude  is  day  by  day  maturing  to  protect  himself  by  overt  physical  acts, 
or  by  a  lawsuit,  seems  to  savor  too  strongly  of  a  rude  age  when  every  acqui. 
sition  or  divestiture  of  a  right  was  accompanied  by  its  peculiar  symbolic  cer- 
emony. The  policy  which  has  abolished  livery  of  seisin  and  similar  anti- 
quated rituals  seems  to  point  very  decidedly  to  the  propriety  of  al)olishing 
the  doctrine  that  the  running  of  the  prescriptive  period  in  the  case  of  ease- 
ments can  be  interrupted,  apart  from  legal  proceedings,  only  by  such  force- 
ful operations  as  fencing  off  a  road  or  raising  a  wall  to  darken  a  neighbor's 
windows.  But  on  the  whole,  we  are  inclined  to  think  that  the  best  way  of 
dealing  with  this  troublesome  question  is  that  the  legislature  should  define 
the  rights  of  the  parties  on  some  princiide  of  compromise,  based  upon  con- 
siderations of  what  is  beneficial  for  landowners  generally,  and  the  statutes 
in  New  York  and  Ohio  appear  to  us  to  indicate  the  proper  lines  u[)on  which 
•uch  legislation  should  be  framed. 

The  American  Decisions  regarding  the  acquisition  of  the  right  by  prescrip- 
tion are  hopelessly  at  variance.     In  the  following  cases  the  quustioa  was 
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not  directly  involved,  but  the  courts  seem,  by  their  language,  to  recognize 
the  possibility  of  this  mode  of  gaining  the  right:  Aitoji  v.  Nolan,  63  Cal.  269 
(overruled —  see  below);  Casselherry  v.  Ames,  13  Mo.  App.  575  (overruled — 
see  below);  Liiaala  v.  llolbrook,  4  Paige,  1(39;  '25  Am.  Dec.  524;  lUchardsonv. 
Vermont  etc.  R.  R.  Co.,  lb  Vt.  4(55;  60  Am.  Dec.  283;  S/ia/erv.  Wilson,  44  Md« 
268;  Ckavleiis  v.  Rankin,  22  Mo.  566;  66  Am.  Dec.  612;  Thurston  v.  Hancock, 
12  Mass.  220;  7  Am.  Dec.  57;  Foley  v.  Wyetli,  2  Allen,  131;  79  Am.  Dec.  771; 
Qiiincyv.  Jones,  76  111.  231;  20  Am.  Rep.  243;  Mamer  v.  Lussem,  65  III. 
484  In  all  these  cases  the  observations  made  upon  the  subject  were  purely 
obiter,  and  the  prescriptive  right  was  recognized  mainly,  as  it  seems,  in  def- 
erence to  the  English  authorities.  In  Steoenson  y.  II  o 'Vice,  27  Gratt.  77, 
the  court  committed  itself  in  more  definite  terms  to  the  doctrine,  and  ruled 
that,  "where  it  was  shown  that  the  plaintifif  had  a  building  on  her  lot  which 
was  supported  by  the  land  and  the  building  of  the  defendant  for  twenty 
years  or  more,  with  the  knowledge  of  the  defendant,  prior  to  a  fire  which* 
destroyed  both  buildings,  a  grant  of  the  easement  of  support  would  be  pre- 
sumed; and  that  said  easement  was  not  lost  or  extinguished  by  the  destruc- 
tion of  the  building,  but  adhered  to  the  building  which  the  plaintiff  caused 
to  be  erected  on  the  ruins."  This  decision,  however,  must  be  regarded  as 
overruled  by  Tunstall  v.  Christian,  80  Va.  1,  noticed  below.  So  far  as  our 
researches  extend,  therefore,  it  would  seem  that  no  American  case,  in  which 
the  question  has  been  directly  raised,  except  one,  has  sustained  the  right, 
and  that  this  single  exception  is  no  longer  deemed  a  sound  authority  in  the 
court  from  which  it  emanated.  On  the  other  hand,  there  are  several  cases 
in  which  courts  of  last  resort  have  emphatically  rejected  as  unsound  the 
theory  that  the  right  of  support  can  be  gained  by  prescription.  In  the  earli. 
est  of  these  cases  (Richart  v.  Scott,  7  Watts.  460,  32  Am.  Dec.  779)  the 
court  remarked  that  it  was  "difficult,  if  not  impossible,  to  conceive  how  an 
implication  or  presumption  of  a  license  or  grant  can  he  made  where  there  is 
no  adverse  user,  encroachment  upon,  or  possession  had  or  taken  of  any 
right  or  thing  belonging  to  another,  and  nothing  to  which  any  other  caa 
make  even  the  slightest  color  of  objection."  This  statement  of  the  reasons 
for  condemning  the  doctrine  of  a  prescriptive  right  preceded,  it  may  be  ob- 
served in  passing,  the  first  hint  of  such  an  objection  in  the  English  courts 
by  about  twelve  years,  for  Lord  Campbell's  opinion  in  Humphries  v.  Bi-otjden, 
12  Q.  B.  743,  was  not  delivered  till  1850.  The  argument  thus  tersely  pre- 
sen  ted  was  expanded  in  Mitchell  v.  Mayor  etc.  of  Rom^e,  49  Ga.  19,  15  Am. 
Rep.  669,  in  the  following  words:  "  Neither  in  the  case  of  the  window  open- 
ing out  on  another  man's  land,  nor  of  a  building  erected  on  the  dividing  line, 
has  the  owner  committed  an  act  against  which  his  neighbor  can  protest. 
He  has  not  touched  his  property  or  invaded  any  right  or  given  any  cause  of 
action.  He  had  a  right  to  use  or  build  on  his  lot  to  the  furthest  limit  of 
his  boundary.  He  has  only  done  this,  and  never  has  had  any  use  or  posses- 
sion, or  enjoyment  of  any  right,  corporeal  or  incorporeal,  belonging  to 
another,  to  which  objection  could  in  any  form  be  made,  and  it  wonld  there- 
fore be  a  misuse,  as  well  as  an  abuse,  of  the  terms  'license,'  'grant,'  and 
'acquiescence' to  say  he  has  acquired  a  right  by  means  thereof  from  the 
owner  of  the  adjacent  lot."  Finally,  in  Tumtallv.  Christian,  80  Va.  1,  66 
Am.  Rep.  581,  the  views  of  the  courts  of  Pennsylvania  and  Georgia  wer« 
adopted,  and  Stevenson  v.  Wallace,  27  Gratt.  77,  expressly  overruled.  T» 
those  authorities  may  he  added  Handlnn  v.  McManni,  42  Mo.  App.  551, 
which  reversed  the  ruling  in  Ca<<selherry  v.  4/nM,  13  Mo.  App.  575.  The 
T«ry  recent  case  of  SuUioan  v.  Zenier,  98  Cal.  346  (May  24,  1893),   must 
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•triotly  speaking,  bo  considered  apart  from  these  cases,  as  it  was  made  to 
tnrn  upon  the  meaning  of  a  section  of  the  Civil  Code  of  the  state;  but  in  th« 
opinion  no  piiticular  stress  is  laid  upon  this  fact,  and  the  language  is  so  en* 
tirely  general  that  it  may  reasonably  be  inferred  that,  apart  from  the  code, 
the  decision  would  have  followed  the  lead  of  the  four  courts  whose  decisions 
have  just  been  referred  to.  Mitchell  v.  Mayor  etc.  of  Rome,  49  Ga.  19,  15 
Am.  Rep.  C69,  is  in  fact  cited  with  approbation.  In  Napier  v.  BuLwinkle,  6 
Rich.  311,  the  question  was  one  of  ancient  lights,  but  the  doctrine  of  the 
acquisition  of  the  right  of  lateral  support  by  prescription  was  plainly  con- 
demned in  terms  wliich  leave  no  doubt  as  to  the  manner  in  which  the  court 
would  have  ruled  on  that  point  if  it  had  been  directly  presented.  In  OH- 
more  v.  Driaeoll,  122  Mass.  199,  23  Am.  Rep.  312,  also.  Judge  Gray,  in  his 
learned  discussion  of  the  subject,  intimates  very  strongly  his  doubts  as  to 
the  soundness  of  the  doctrine,  and  perhaps  this  expression  of  opinion,  al- 
though  merely  obiter,  may  be  taken  as  an  indication  that  the  supreme  court 
of  Massachusetts  is  disposed  to  revise  its  earlier  views,  and  may  possibly 
decide  against  the  prescriptive  right  when  the  issue  is  directly  presented; 
but  wliether  this  be  so  or  not,  it  is  evident  that  the  above  state  of  the 
decisions,  shows  a  great  preponderance  of  authority  against  the  existence  of 
that  right.  The  ruling  of  the  House  of  Lords  in  the  most  recent  English 
case  does  not  appear  to  have  exercised  any  influence  on  the  views  of  the 
courts  who  have  dealt  with  the  subject  since  it  was  delivered,  and  seems 
not  to  have  been  even  cited,  though  it  is  obvious  that  the  acquisition  of  th» 
right  by  prescription  has,  by  the  discussions  in  that  case,  been  placed  upon 
•  much  sounder  basis  than  in  the  earlier  ones  to  which  the  judges  of  the 
country  have  hitherto  referred. 

RiGUT  OF  Lateral  Support,  as  Against  Municipal  Corporatiohs. 
Ever  since  the  case  of  Callender  v.  Marsh,  1  Pick.  418,  was  decided,  th« 
prevailing  doctine  in  the  courts  of  this  country  has  been  that  the  withdrawal 
of  lateral  support  from  the  premises  of  an  abutting  landowner  by  the  grad* 
ing  of  streets  or  highways  will  not  raise  a  cause  of  action  in  favor  of  such 
landowner,  as  against  the  public  body  or  officers  who  carry  out  the  work, 
provided  it  is  done  under  lawful  authority  and  with  due  skill  and  care.  In 
the  above  case  the  plaintifiF  was  held  not  entitled  to  recover  for  the  removal 
of  earth  in  the  street  and  the  resulting  cost  of  the  foundation  of  his  house, 
whereby  ha  was  put  to  considerable  expense  and  inconvenience.  The  opinion 
of  Chief  Justice  Parker  fully  developes  the  doctrine  and  explains  the  prin- 
ciples  upon  which  it  is  basetL  The  essence  of  the  reasoning  in  this  and 
similar  cases  is  that  the  given  circumstances  fall  under  the  general  rule  that 
a  public  body  acting  within  its  jurisdiction,  and  not  charged  with  malice, 
want  of  good  faith,  or  negligence,  cannot  be  held  liable  for  injuries  which 
are  merely  incidental  to  the  exercise  of  their  authority:  Cooley,  J.,  in  Pontiae 
v.  Carter,  32  Mich.  171;  and  that  the  constitutional  provisions  giving  com- 
pensation to  individuals  whose  property  is  taken  for  public  uses  do  not 
cover  these  any  more  than  the  other  consequential  damages  resulting  from 
the  right  use  of  property  already  belonging  to  the  public.  In  O'Connor  v. 
PUlsfiurgh,  18  Pa.  St.  187,  it  was  stated  that  this  doctrine  had  been  accepted 
in  all  the  states  except  Ohio.  See  further  the  notes  to  Perry  v.  Cily  oj 
Worcester,  66  Am.  Dec.  4.34-412;  Fellowea  v.  New  Haven,  26  Am.  Rep.  457- 
462;  RadcUff'a  Ex'rs  v.  Brooklyn,  53  Am.  Dec.  366-370;  O'Brien  v.  Phila- 
delphia, 30  Am.  St.  Rep.  885-850;  as  to  the  application  of  the  general  rule 
to  the  injuries  caused  by  the  grading  of  street i.  In  the  following  cases  it 
Am.  St.  Rkp.,  Vou  XXXIIL  —  80 
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waa  held  that  lanclalidea  cansed  by  excavations  on  Btreeta  or  highways  for 
the  purpose  of  grading  them  for  the  public  use  come  under  the  head  of  con« 
sequential  injuries,  for  which  a  landowner  cannot  recover:  RadcUff'i  Ex'ra  v. 
Brooklyn,  4  N.  Y.  195;  53  Am.  Dec.  357;  Rome  v.  Omherg,  28  Ga.  46;  73  Am. 
Dec.  748;  IViplor  v.  St.  Louis,  14  Mo.  20;  55  Am.  Dec.  89;  Felloxoea  v.  Nevt 
Haven,  44  Conn.  241;  26  Am.  Rep.  447.  A  fortiori,  under  such  a  doctrine, 
will  there  be,  no  liability  for  damages  to  buildings:  Quinqf  v.  Jcmet,  76  111. 
231;  20  Am.  Rep.  243;  and  in  this  case  the  courts,  even  of  Ohio,  hold 
that  there  is  no  liability:  Cincinnati  v.  Penny,  21  Ohio  St.  499.  Quincy  t. 
Jones,  70  111.  231,  20  Am.  Rep.  243,  holds  further  that  an  abutting  owner 
cannot  acquire  any  prescriptive  right  to  the  lateral  support  of  the  soil  on 
tlie  street;  for  a  corporation  "cannot  bind  itself  by  contract,  through  all 
time,  not  to  improve  a  street,"  and  as  the  landowner  for  this  reason  cannot 
gain  the  right  by  grant,  he  cannot  gain  it  by  lapse  of  time. 

The  above  doctrine  however  has  from  the  first  been  strongly  protested 
against  in  many  quarters,  and  even  in  Callcnder  v.  Marsh,  1  Pick.  418,  the 
court  referred  to  the  hardships  which  individuals  would  sufiFer,  and  expressed 
an  opinion  that  it  was  a  proper  occasion  for  the  interference  of  the  legislature. 
It  is  noteworthy,  too,  that  the  English  case  upon  the  authority  of  which  CaU 
lender  v.  Marsh,  1  Pick.  418,  and  Raddif's  Ex'ra  v.  Brooklyn,  4  N.  Y.  195,  53 
Am.  Dec.  3G6-370,  the  leading  decisions  in  this  country,  were  perhaps 
mainly  decided,  was  merel}'  one  where  access  to  the  abutting  premises  had 
been  made  more  difficult  by  the  alterations  in  the  street — a  damage  which 
appears  to  be  of  an  essentially  different  character  from  that  of  letting  down 
a  portion  of  the  soil  itself.  As  has  been  truly  remarked,  "a  case  of  land- 
elide  caused  by  grading  involves  no  question  of  inconvenience  to  the  owner 
caused  by  the  making  of  a  neighboring  or  abutting  public  improvement, 
leaving  the  corpus  of  the  property  intact;  but  the  case  is  one  of  the  invasion 
or  injury  of  the  property  itself  ":  Keating  v.  Cincinnati,  38  Ohio  St.  141,  43 
Am.  Rep.  421.  The  subsidence  which  must  follow  under  such  circumstances 
was  held  in  the  recent  case  of  Stearns  v.  Ridmiond,  88  Va.  992,  29  Am.  St. 
Rep.  758,  to  amount  to  a  "  taking  "  of  the  landowner's  property,  and  dam- 
ages were  allowed  by  the  court  not  merely  for  injuries  to  the  soil  itself  but 
to  the  buildings  on  it,  which  the  evidence  showed  were  not  the  cause  of  the 
landslide.  In  Minnesota,  also,  this  rule  has  been  applied  as  against  munici- 
pal corporations:  Dyer  v.  St.  Paul,  27  Minn.  457,  referring  to  the  more  gen- 
eral doctrine  announced  in  O'Brien  v.  St.  Paul,  25  Minn.  331;  33  Am.  Rep. 
470.  Some  states  have  embodied  in  statutory  or  constitutional  provisions 
the  principles  which  underlie  the  decisions  just  cited,  and  under  these  pro- 
visions landowners  will  undoubtedly  be  held  to  have  a  right  to  the  lateral 
support  of  the  street  iu  many  cases  where  it  would  not  previously  have  been 
admitted.  Thus  in  California  there  is  a  constitutional  prohibition  against 
the  "  taking  or  damaging  property  for  public  use  without  just  compensa- 
tion," and  this  was  held  to  cover  an  injury  caused  by  the  squeezing  outward 
and  upward  of  the  soft,  spongy  soil  on  which  the  plaintiff's  house  stood, 
by  the  deposit  of  heavy  materials  on  the  roadway  for  the  purpose  of  form- 
ing an  embankment:  Reardon  v.  San  Francisco,  66  Cal.  492;  56  Am.  Rep. 
109.  As  to  the  construction  of  such  a  provision  generally,  see  note  to  O'Brien 
T.  Philadelphia,  30  Am.  St.  Rep,  837-848.  The  addition  of  some  such  guar- 
anty to  the  constitution  is  perhaps  the  most  feasible  method  of  insuring  that 
justice  shall  be  done  in  these  cases,  for  there  is  not  much  likelihoood  that  the 
bold  course  of  the  Virginia  court  in  Steams  v.  Rirhnond,  88  Va.  992,  29  Am. 
St.  Rep.  758,  will  be  followed  in  many  states.    When  the  weight  of  authority 
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in  favor  of  a  legal  principle  of  this  sort  la  so  great  that  the  doctrine  of  8tar« 
deci4n  is  felt  to  be  controlling,  and  at  the  same  time  the  highest  tribunal  of 
the  country  lias  declared  itself  of  the  opinion,  "that  the  decisions  in  favor  of 
the  principle  have  gone  to  the  uttermost  limit  of  sound  judicial  construction, 
and  in  some  cases  beyond  it "  (see  Purnpellj^  v.  Green  Bay  Co.,  13  Wall.  180), 
the  true  solution  of  the  difBculty  would  seem  to  be  the  establishment  of  a 
more  equitable  rule  by  an  alteration  in  the  organic  law. 

RlQHT    OF    LaTKRAL    SUPPORT    AOAINST    PrIVATB     CORPORATIONS    AC?riNa 

Under  Leqislativb  Authority. — In  Richardson  v.  Vermont  etc,  R.  /?. 
Co.,  25  Vt.  465,  CO  Am.  Dec  283,  it  was  held  that  a  railroad  company  is  lia- 
ble for  an  injury  caused  by  making  excavations  on  its  own  land  so  near  to 
the  land  of  an  adjoining  owner  that  his  soil,  without  any  artificial  weight 
imposed  upon  it,  slides  into  the  excavation;  and  in  BaLtimore  etc.  R.  R.  Co. 
V.  Reaney,  42  Md.  117,  the  ])laintifif  was  allowed  under  these  circumstances 
to  recover  for  injuries  to  a  house  also.  On  the  other  hand,  BootUby  v.  An* 
droscoggin  etc.  R.  R.  Co.,  51  Me.  318,  is  au  autliority  for  the  proposition  that 
such  an  injury  is  consequential  and  does  not  raise  any  liability,  the  court 
saying  that  the  "principle  of  common  law  that  a  man  must  not  dig  so  near 
the  land  of  another  as  thereby  to  withdraw  the  natural  support  of  the  soil " 
was  not  applicable  to  "excavations  made  in  pursuance  of  a  license  from  the 
legislature,  if  witldn  its  constitutional  limits,  affords  as  ample  protection  as 
a  license  from  the  injured  party."  Tlie  importance  of  the  words  italicized 
is  obvious,  and  it  is  to  be  regretted  that  the  court  did  not  think  it  worth 
while  to  explain  at  greater  length  its  reasons  for  holding  that  the  license  in 
question  was  within  the  powers  of  the  legislature.  It  is  quite  possible 
without  any  inconsistency  to  argue  that  a  municipal  corporation,  while  ex- 
ercising the  sovereign  powers  delegated  to  it  for  the  good  of  the  community, 
may  with  impunity  cause  damages  of  this  sort  to  land  abutting  on  the  streets, 
and  at  the  same  time  to  dispute  the  proposition  that  a  private  corporation, 
while  carrying  on  operations  solely  for  its  own  profit  and  advantage,  can  pro- 
tect itself  by  any  legislative  license  whatever.  Indeed,  even  a  municipal  cor- 
poration would  apparently  not  be  protected  if  injuries  of  this  character  were 
caused  by  operations  undertaken  for  the  mere  pecuniary  advantage  of  the 
citizens  composing  the  corporation:  See  Hill  v.  Boston,  122  Mass.  344;  23  Am. 
Rep.  332;  and  note  to  Ooddard  v.  Harpswell,  30  Am.  St.  Rep.  376.  In  New 
York  it  has  recently  been  decided  that  a  legislative  charter  is  no  protect- 
ion to  a  railroad  company  which  cuts  off  the  access  of  a  riparian  owner  to 
navigable  water:  Rimsey  v.  New  York  etc.  R'y  Co.,  133  N.  Y.  79;  28  Am.  St. 
Rep.  600.  Plainly  the  principle  there  enunciated  is  quite  irreconcilable  with 
that  of  the  Maine  case,  and  since  the  latter  decision  seems  to  have  entirely 
ignored  the  fundamental  distinction  between  the  liability  of  persona  or  bod- 
ies invested  with  a  portion  of  the  sovereign  power  for  their  own  emolument, 
and  those  invested  witli  similar  powers  for  the  good  of  the  public,  we  ven- 
ture to  think  it  was  not  a  correct  expression  of  the  law,  even  when  it  was 
pronounced.  That  it  would  be  condemned  in  most  courts  at  the  present  day, 
hardly  admits  of  a  doubt,  in  view  of  th.e  tendency  which  is  apparent  to  hold 
even  municipal  corporations  liable  for  injuries  of  this  kind.  The  ruling  ia 
Richardson  v.  Vei-mont  etc.  R.  R.  Co.,  25  Vt.  465,  60  Am.  Dec.  283,  ia 
strongly  supported  by  Williams  v.  Natural  Bridge  etc.  Co.,  21  Mo.  580,  wliich 
laid  it  down  that  a  corporation  formed  upon  an  enactment  regulating  tha 
construction  of  plank  roads  could  not  so  excavate  along  the  line  of  a  county 
road  on  which  they  bad  located  their  own  road  as  to  endanger  the  stability 
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of  the  abuttiiig  premises,  —  the  court  expressly  declaring  that  the  cases  re« 
lating  to  the  grading  of  streets  in  cities  stood  upon  different  considerations. 
LlABiLiTT  FOR  Neolioent  EXCAVATIONS. — The  authorities  are  entirely 
harmonious  on  the  proposition  that  if  the  excaviition  is  made  in  a  negligent, 
wrongful,  or  reckless  uiiinuer,  the  person  excavating  will  be  liable  for  the  full 
consequences  of  hia  acts,  — not  merely  for  the  injury  to  the  soil  itself,  but 
to  the  improvement  or  superstructures  thereon:  Charless  v.  Rankin,  22  Mo» 
566;  6t>  Am.  Dec.  642,  and  note;  Shrieve  v.  Stokes,  8  B.  Mon.  453;  48  Am.  Deo. 
401;  Shafer  v.  miton,  44  Md.  268;  Moody  v.  McClelland,  39  Ala.  45;  84  Am. 
Dec.  770;  Myer  v.  Holths,  57  Ala.  175;  29  Am.  Kep.  719;  Quinq/  v.  Jones,  7d 
111.  231 :  20  Am.  Rep.  2i?,;  Beard  v.  Murphy,  27  Vt.  99;  A  ustin  v.  Hudson  River 
R.  R.  Co.,  25  N.  Y.  334;  Tiower  v.  Chadwick,  4  Bing.  N.  C.  1;  Moelleriwf  v. 
Evnna,  121  Ind.  195;  Jones  v.  Bird,  5  Barn,  &  Adol.  837;  Brown  v.  Windsor, 
1  Cromp.  &  .1.  20;  Conhoy  v.  Dickinson,  92  Cal.  600;  Loxmville  etc.  R.  R.  C» 
T.  Boiihayo,  Kentucky  Ot.  App.,  Fel).  1893;  Coviwjton  v.  Geylor,  Kentucky 
Ct.  App.,  June,  1892;  Hutnmell  v.  Terrace  Co.,  20  Or.  401;  Dunton  v.  JV»7«, 
95  Cal.  495;  Jeffries  v.  Williams,  5  Ex.  792.  The  mere  fact  of  contiguity  of 
buildings  imposes  an  obligation  on  the  owner  of  one  which  is  being  removed 
to  use  due  care  and  skill  not  to  damage  ths  other:  Stevenson  v.  Wallace,  27 
Gratt.  77.  Tlie  degree  of  care  to  be  used  is  somewhat  iliifioult  to  define  with 
precision.  In  Char  less  v.  Rankin,  22  Mo.  566,  66  Am.  Dec.  642,  it  was  held 
to  be  error  to  instruct  a  jury  that  the  care  should  be  such  as  a  prudent  man, 
experienced  in  such  work,  would  have  exercised  if  he  had  l)een  iiimself  the 
owner  of  the  building,  the  court  remarking  that  under  such  circumstances 
"he  would  have  shored  up,  and  would  have  submitted  to  many  inconven- 
iences, and,  indeed,  would  have  incurred  considerable  additional  expense  in 
doing  the  new  work  rather  than  expose  tlie  building  alrea  ly  erected  to  any 
risk,"  In  Conhoy  v.  Dick'nison,  92  Cal.  600,  it  was  held  to  be  negligence  to 
open  an  excavation  to  a  depth  of  forty  leet  within  four  feet  of  the  boundary 
line  of  the  lot,  at  a  season  of  the  year  when  heavy  rains  might  be  expected. 
So  also  it  is  negligence  to  drive  piles  so  that  tlie  vibration  cracks  the  walls 
of  the  neighboring  houses,  and  to  conduct  operations  so  that  the  action  of  the 
elements  causes  avoidable  damage:  Amtinv.  Hudson  River  R.  R.  Co.,  25  N.  Y. 
334.  So  where  the  defendant  undertakes  to  construct  a  retaining  wall  on 
his  own  land,  which  materially  increases  the  risk  of  the  adjoining  property 
to  landslides,  he  is  bound  to  take  into  account  or  anticipate  such  storms  or 
rainfalls  as  might  reasonably  be  expected:  Hummell  v.  Terrace  Co.,  20  Or. 
401.  From  Charl?ssy.  Rankin,  22  Mo.  566,  66  Am.  Dec.  642,  and  the  prin- 
cipal case,  it  would  seem  that  the  person  excavating  must,  in  Missouri,  carry 
on  the  work  in  sections  or  be  answerable  for  the  consequences,  unless  he 
gives  reasonable  notice  that  he  will  pursue  another  method.  If  the  defend- 
ant has  undertaken  to  brace  or  underpin  his  neighbor's  house,  he  must,  at 
his  peril,  use  reasonable  care:  Covim/tonv.  Oeylor,  Kentucky  Ct.  App.,  June, 
1892;  but  if  he  has  declined  to  do  this  he  must  give  the  adjoining  owner 
reasonable  facilities  for  obtaining  artificial  support,  including  a  temporary 
privilege  of  shoring  up  the  house  l)y  temporary  supports  based  upon  the  ex- 
cavator's land:  2  Shearman  and  Reilfield  on  Negligence,  sec.  701.  In  Louun'ills 
etc.  R.  R.  Co.  v.  Bonhtiyo,  Kentucky  Ct  App.,  Feb.  1893,  it  was  ruled  that 
heavy  blnsting  was  negligence,  but  in  Maj-vin  v.  Brewster  etc  Co.,  55  N.  Y. 
538,  14  Am.  Rep.  322,  the  court  held  that  the  right  to  blast  in  a  mine  so  as  to 
■hake  or  injure  the  dwelling  of  the  surface  owner  and  disturb  his  enjoyment 
ifl  to  be  tested  by  the  necessity  therefor,  and  that  so  long  as  the  surface  of  the 
gronml  itself  is  not  aflfected.  the  mine  owner  is  not  answerable  for  the  craokw 
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tug  and  cruinbling  of  the  houses.  "Is  it  not  the  rule," asked  Justice  Folger 
in  his  opinion,  "that  whatever  an  adjacent  owner  can  do  upon  his  own  land, 
confined  within  that,  and  necessary  for  the  convenient  and  beneficial  enjoy. 
ment  of  it,  which  works  no  physical  injury  to  his  neighbor's  possession  in 
its  natural  state,  he  may  do  without  liability  to  his  neighbor,  although  it 
may  work  physical  injury  to  a  building  lately  erected  tliereon  by  his  neigh- 
bor? la  Lhis  exemption  from  liability  confined  to  a  case  of  lateral  preasureT 
....  He  is  not  bound  to  support  the  building  so  long  as  he  afifords  a  sup- 
port sufficient  for  the  soil  without  the  building."  To  us  the  rule  of  the  first 
of  these  two  cases  seems  the  more  correct.  That  it  is  scientifically  inaccu- 
rate to  speak  of  blasting  as  something  which  is  "confined  to  the  land  "  on 
wliioh  it  is  carried  on  seems  to  us  perfectly  clear.  The  vibrations  caused 
thereby  extend  over  a  greater  or  less  area,  accordincj  to  the  violence  of  the 
explosion.  Can  any  valid  distinction  be  drawn  between  the  invisible  move- 
ments of  the  particles  of  air  and  earth  which  produce  the  vibrations  and  jars 
from  which  damage  ensues,  and  tiie  visible  movements  of  the  solid  matter 
which  is  often  scattered  upon  the  adjoining  land  by  such  explosions^ — a  con- 
sequence which  undeniably  raises  a  liability  for  damage:  Hny  v.  Colioes  Co.,  2 
N.  Y.  162;  51  Am.  Dec.  279.  The  doctrine  laid  down  in  Marvin  v.  Breiosier 
tte.  Co.,  55  N.  y.  538.  14  Am.  Rep.  322,  must,  we  think,  be  rogarded  as  a 
hasty  generalization  made  without  a  due  regard  to  the  stai  tling  results  to 
which  it  leads.  Common  sense  revolts  at  the  idea  that  a  landowner  can 
lawfully  lot  ofi^a  heavy  charge  of  powder  within  a  few  feet  of  his  neiglibor's 
building,  and  escape  all  liability  for  its  destruction  if  tlie  shock  would  not 
have  injured  the  natural  surface,  and  from  the  explanation  of  the  rationale  of 
the  shock  wiiich  physical  science  furnishes,  it  is  apparent  that  common  sense 
in  this  instance,  as  in  many  others,  conducts  us  to  a  conclusion  wl)ieh  is 
legally  sound  and  fully  justified  by  analogies.  The  decision  in  the  New  York 
case,  however,  may  very  well  rest  on  tlie  more  special  ground  that  the  extent 
of  the  mining  rights  depended  on  a  reservation  in  a  deed,  and  that  the  gran- 
tee of  the  surface,  and  those  who  succeeded  to  his  rights,  being  fairly  charge- 
able with  the  knowledge  that  blasting  is  usual  in  mining  operations,  must  be 
regarded  as  having  built  with  a  full  understanding  of  th»  risks  they  were  run- 
ning and  an  implied  promise  not  to  hold  the  mine  owner  answerable  for  in- 
juries caused  by  the  vibrations.  So  it  has  been  held  that  if  the  plaintiff  lias 
impliedly  agreed  that  the  excavation  may  be  made  by  blasting,  and  the  blast- 
in;,'  is  not  nej^ligently  done,  he  cannot  recover  for  the  resulting  injuries:  Cas- 
selbnt-y  v.  Ames,  13  Mo.  App.  575.  If  the  defendant,  in  excavating,  has  in- 
jured his  own  wall,  and  thus  damaged  one  belonging  to  his  neighbor,  who  by 
his  permission  had  rested  it  on  the  wall  from  which  the  support  has  been 
withdrawn,  he  will  be  liable  for  the  injuries:  Brown  v.  Windsor,  1  Cromp.  &  J. 
20;  but  there  is  no  implied  obligation  between  the  owners  of  distinct  parts 
of  buildings  which  will  enable  either  to  maintain  an  action  against  the  other 
for  mere  refusal  or  neglect  to  repair  his  tenement  whereby  the  plaintiff's 
part  is  injured:  Pierce  v.  Dyer,  109  Mass.  374;  12  Am.  Rep.  716.  The  per- 
son excavating  is  not  liable  for  damages  to  an  adjacent  building  unless  he 
knew,  or  had  good  reason  to  believe,  that  the  removal  of  the  eartli  would 
occasion  the  damaaes  before  the  necessary  support  could  be  obtained:  Shriere 
V.  Stokeji,  8  B.  Mon.  453;  48  Am.  Dec.  401;  and  if  the  house  be  so  weak  that 
it  cannot  stand  the  reasonable  improvement  of  the  defendant's  property 
when  conducted  with  skill  and  care,  any  loss  sustained  by  the  plaintiff  la 
damnum  absque  injuria:  S/i"/er  v.  Wilson,  44  Md.  2()8.  But  if  negligence  is 
shown,  the  mere  fact  that  the  house  was  in  bad  condition  and  ready  to  fall 
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in  a  few  mouths  will  not  excuse  the  defendant:  Dodd  v.  Holme,  1  Ad.  &  E, 
493;  Slut/er  v.  Wilnon,  44  Md.  268.  The  removal  of  support  by  the  drainag* 
of  one's  own  land  will  not  raise  a  cause  of  action:  Popplewell  v.  HodkhiBon, 
L.  R.  4  Ex.  248.  Evidence  of  what  is  usually  done  by  builders  in  digging^ 
under  such  circumstances  is  admissible  as  bearing  on  the  question  of  reason* 
able  care:  Shiieve  v.  Stokes,  8  B.  Moa.  453;  48  Am.  Dec.  401;  and  testimony 
that  the  defendant  consulted  a  skilled  architect  as  to  the  steps  necessary  to 
protect  the  building  is  competent  evidence  on  that  point:  Winn  v.  Abelet,  35 
Kan.  85;  57  Am.  Rep.  138.  It  is,  of  course,  the  province  of  the  jury  to 
decide  whether  there  has  been  negligence  or  not:  Panton  v.  Holland,  17 
Johns.  92;  8  Am.  Dec.  369;  Quincy  v.  Jonea,  76  111.  231;  20  Am.  Rep.  243; 
Conboy  v.  Dickinson,  92  CaL  600;  McQuire  v.  Grant,  25  N.  J.  L.  356;  67  Am. 
Dec.  49. 

Duty  of  Person  Excavatino  to  Give  Notice  to  the  Owner  of  the  Ad- 
jacent BoiLDiNO.  —  A  number  of  decisions,  both  in  this  country  and  ia 
England,  have  established  the  reasonable  rule  that  before  excavations  are 
begun  notice  mast  be  given  to  the  owner  of  the  premises  which  will  be  en« 
dangered:  Peyton  v.  Mayor  etc  of  London,  9  Barn.  &  C.  324;  Massey  v.  Ooy- 
tier,  4  Car.  &  P.  161;  Jonea  v.  Bird,  5  Barn.  &  A<1(>1.  837;  Beard  v.  Murphy, 
87  Vt.  99;  86  Am,  Dec.  693;  Shn/er  v.  IVilson,  44  Md.  26S;  Winn  v.  Aheka, 
85  Kan.  85;  57  Am.  Rep.  13S;  Covington  v.  Geylor  (Ky.),  June,  1892;  Schults 
V.  Byera,  53  N.  J.  L.  442;  20  Am.  St.  Rep.  435,  and  the  principal  case.  In 
Schultz  V.  Byer%  53  N.  J.  L.  442,  26  Am.  St.  Rep.  435,  a  vigorous  dissenting 
opinion,  a  portion  of  which  is  rited  in  tlie  note  to  the  case  in  the  present 
series,  was  delivered  by  Justice  Magie,  and  concurred  in  by  Justice  Reed. 
The  essence  of  the  objection  made  to  the  rule  was  that  a  judicial  determina- 
tion tliat  nolice  was  uecedsary  in  such  cases  could  not  prescribe  the  form  of 
notice,  or  fix  the  time,  or  provide  for  constructive  notice,  and  reference  was 
made  to  the  English  case,  Chadwick  v.  Troioer,  6  Bing.  N.  C.  1,  in  which  it 
was  held  that  the  mere  juxtaposition  of  two  buiUlings  does  not  impose  the 
duty  of  giving  notice  upon  one  who  is  about  to  pull  down  his  own  wall.  Tha 
question  is  not  free  from  difficulty,  but  the  doctrine  that  the  failure  to  give 
notice  is  negligence  jxr  ae  is  perhaps  sufficiently  supported  by  adverting  to 
ihe  intolerable  consequences  of  establishing  any  other  rule.  For  our  own 
part,  we  think  that  a  landowner  who  should  proceed  with  his  excavation 
without  regard  to  the  existence  of  a  building  on  the  adjoining  land,  and 
without  taking  steps  to  warn  the  owner  of  the  building,  and  give  him  an 
opportunity  to  protect  himself,  is  guilty  of  a  gross  violation  of  neighborly 
comity,  which  certainly  does  not  entitle  him  to  any  favor.  Judged  by  the 
standards  of  everyday  life  and  conduct,  such  a  course  is  certainly  an  omis. 
■iou  to  do  what  no  reasonable  and  fair-minded  man  would  omit  to  do,  and  if 
the  courts  in  such  a  case  think  proper  to  crystallize  the  common  opinion  of 
mankind  into  a  legal  rule,  they  are  merely  repeating  in  another  instance  the 
process  by  which  the  entire  law  of  negligence  has  been  built  up.  The  diffi- 
culties which  Justice  Magie  dwells  upon  would,  we  fancy,  be  found  very 
trifling  in  practice,  or  rather  they  have  been  found  so,  for  the  general  accept- 
ance ol  tlie  doctrine  that  notice  is  necessary  has  undoubtedly  been  the  prin- 
cipal reason  why  the  rapid  growth  of  our  great  cities  has  gone  on  with  so 
little  friction  between  landowners,  and  so  little  damage  to  buildings.  Before 
the  enonuous  advantages  that  arise  from  thus  compelling  the  parties  to  act 
in  a  spirit  of  mutual  forbearance,  the  objections  levelled  against  the  doctrine 
■eeni  to  sink  into  significance.     It  was  probably  a  regard  for  these  oonsider* 
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ations  which  led  tlie  legislature  of  California  to  provide  that  such  notice 
must  be  given:  Cal.  Civ.  Code,  sec.  832.  The  object  of  this  notices  is  that 
the  owner  of  tiie  building  may  have  his  attention  called  to  the  work,  and,  if 
necessary,  shore  up  his  wall  and  strengthen  bis  foundation;  and  thegivwig 
of  the  notice  does  not  relieve  the  person  excavating  from  the  daty  of  using 
ordinary  care  and  skill,  and  taking  the  proper  precautions  to  sustain  the  land 
of  the  coterminous  proprietor:  Conhoy  v.  Dickinson,  92  Cal.  600.  Provided 
the  notice  be  given,  the  riglits  of  the  parties  are  the  same  as  they  are  at  com- 
mon law,  and  therefore,  if  the  work  is  so  conducted  that  the  land,  without 
ihe  weight  of  the  edifice,  would  not  have  fallen,  the  whole  duty  of  the  ezca« 
vator  has  been  performed:  Aston  v.  Nolan,  63  Cal.  269.  This  statutory  pro- 
rision  does  not  avail  to  create  a  right  in  favor  of  the  excavator  against  the 
adjacent  owner,  aud  if  the  former,  after  notifying  the  latter  of  his  intention 
to  excavate,  expends  money  in  support  of  the  walls  of  the  building  endan- 
gered,  the  expenditure  is  for  his  own  use  and  benefit,  and  he  cannot  recover 
the  outlay  from  the  owner  of  the  building:  First  Nat.  Bank  v.  Villeyra,  92 
Cal.  96. 

Bemedies  for  the  Violation  of  the  Big:ht  of  Lateral  Support. 
Injunctions. — The  considerations  which  lead  a  court  of  equity  to  inter- 
fere in  aid  of  the  right  of  lateral  support  are  the  same  as  those  which  lead 
it  to  interfere  in  the  case  of  other  trespasses,  and  preventive  relief  will  be 
given  if  the  acts  done,  or  threatened  to  be  done,  would  be  ruinous  or  irre- 
parable, or  W(>uld  impair  the  just  enjoyment  of  the  property  in  the  future: 
2  Story's  E(iuity  Jurisprudence,  sec.  92G;  Kerr  on  Injunctions,  366;  Hu7it  v. 
Peake,  1  John.  (Eiil'.)  705;  Birmingham  v.  Alk)),  L.  R.  GCh.  Div.  284.  Thus 
an  injunction  will  issue  to  restrain  an  excavation  so  close  to  a  boundary  line 
that  the  neighbor's  land  will  fall  into  it,  tliough  the  pecuniary  damage  threat- 
ened is  slight:  Trowbridge  v.  Trite,  52  Coun.  190;  52  Am.  Rep.  579;  and  will 
a  fortiori  he  granted  where  the  excavation  is  unreasonably  deep:  Farrand  v. 
Mar-'>/i(iU,  19  Baib.  380.  On  the  ground  that  the  damage  from  the  excavation 
in  a  mine  would  be  irreparable  if  carried  up  to  the  line  allow'ed  by  an  act  of 
parliament,  it  has  been  hehl  that  the  operations  might  be  restrained  beyond 
that  line  and  to  as  great  a  distance  as  miglit  be  considered  reasonably  neces- 
sary for  safety:  Midland  R'y  v.  ChecUey,  L.  R.  4  Eq.  28.  So  also,  in  a 
proper  case  the  person  excavating  may  be  prevented  from  endangering  an 
adjacent  building  by  digging  below  a  certain  level:  liiyby  v.  Bennett,  L.  R.  21 
Ch.  Div.  559,  the  facts  of  which  have  already  been  noticed.  Since  persons  en- 
tering upon  the  surface  of  land  in  the  exercise  of  the  right  of  eminent  domain 
are  not  bound  by  a  release  from  the  surface  owner  exempting  the  owners  of 
underlying  minerals  from  the  obligation  of  surface  support,  such  mine  own- 
ers will  be  entitled  to  an  injunction  restraining  a  corporation  from  entering 
upon  the  overlying  surface  to  construct  a  pipe  line,  until  payment  or  security 
for  compensation  for  the  easement  of  support  wiiich  is  acquired  as  a  matter 
of  law  by  such  entry:  Versailles  Gas  etc.  Co.  v.  Versailks  Fuel  Co.,  131  Pa. 
St.  522.  On  the  other  hand,  it  was  held  in  McMangh  v.  Burke,  12  R.  I.  499- 
that  an  injunction  would  not  be  granted  unless  some  serious  injury  was  im, 
minent,  the  court  basing  its  opinion  on  the  ground  that  "  an  owner  of  the  land 
has  a  riglit  to  excavate  it,  and  to  carry  tlie  excavations  so  near  to  the  ad- 
joining owner  as  he  can  witliout  loosening  it,"  and  that  "  ordinarily,  even  if 
the  land  of  the  adjacent  proprietor  is  thrown,  the  injury  is  so  slight  that  the 
remedy  at  law  is  entirely  adequate."  It  was  at  the  same  time  intimated 
that,  if  the  bill  had  shown  that  the  laud  threatened  had  been  built  upon,  oi 
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had  "aiiytluiig  peculiar  in  its  sitnatioa  or  circamstances  which  required  th« 
protection  of  a  court  of  equity,"  relief  might  have  been  granted.  This  de- 
cision seems  to  be  directly  opposed  to  Trowbridge  t.  True,  52  Conn.  190,  62 
Am.  Rep.  579,  in  so  far  as  it  makes  the  imminence  ef  "serious  injury  "  a 
requisite  prerequisite  to  the  issue  of  the  decree.  In  the  cases  where  a  baild* 
ing  is  not  entitled  to  any  special  protection  against  the  consequence  of  an 
excavation,  either  by  prescription,  or  by  grant  from  the  owner  of  the  adjacent 
lot  upon  which  it  is  going  on,  and  the  excavator  is  conducting  his  operation! 
with  reasonable  skill  and  care,  no  ground  for  the  interference  of  equity  ia 
shown:  Lasala  v.  Holbrook,  4  Paige,  169;  25  Am.  Dec.  52-4;  TunstaU  v.  (7Am< 
tian,  80  Va.  1;  56  Am.  Rep.  581.  Nor  will  the  damage  caused  by  excavating 
streets,  unless  possibly  in  extreme  cases,  call  for  preventive  relief:  Fellowe* 
V.  New  Haven,  44  CJonn.  240;  26  Am.  Rep.  447.  An  indispensable  pre- 
requisite to  the  granting  of  au  injunction  is  that  the  rights  of  the  petitioner 
should  be  cleiirly  established,  and  he  "must  make  a  much  stronger  case  to 
call  for  the  interference  of  a  court  of  equity  where  the  damage  is  merely 
threatened,  and  no  damage  has  actually  occurred,  because  you  have  no  fa«ts 
to  go  by  but  only  opinion,  and  in  the  other  case,  you  have  actual  facts  to 
go  by.  If  some  damage  has  occurred,  it  makes  it  manifest  and  certain  that 
further  damage  will  occur  by  reason  of  the  prosecution  of  the  work  ":  Birvi' 
inyham  v.  Allen,  L.  R.  6  Oh.  Div.  284,  per  Jessel  M.  R.  The  injunction  may 
be  cast  in  any  form  which  may  be  necessary  for  the  adequate  protection  of 
the  plaintifif;  hence  it  was  held  in  Elliott  v.  Northeastern  B'y  Co.,  10  H.  L. 
Cas.  333,  tliat  an  injunction  restraining  an  adjoining  mine  owner  from  work- 
ing his  mines  so  as  to  endanger  the  bridge  abutments  of  a  railway  company 
need  not  define  by  metes  and  bounds  the  limits  within  which  working  is  to 
be  prohibited.  Tliis,  it  was  said,  was  altogether  impracticable,  because  it 
was  not  possible  to  determine  beforehand  to  what  extent  the  workings  might 
deprive  the  railway  of  the  adjacent  support,  which  of  right  they  ought  to 
have. 

Aci'iON  FOR  Damages.  —  Whether  an  action  will  lie,  in  any  particular 
case,  depends  upon  the  absolute  or  qualified  character  of  the  right  to  support. 
Tiie  general  rules  cannot  be  better  expressed  than  in  the  words  of  the  court 
in  Foley  v.  Wyeth,  2  Allen,  131;  79  Am.  Dec.  771:  "For  any  injury  to  his 
soil  resulting  from  the  removal  of  the  natural  support  to  which  it  is  entitled, 
by  means  of  excavation  on  the  adjoining  tract,  the  owner  has  a  legal  remedy 
in  an  action  at  law  against  the  party  by  whom  the  work  has  been  done,  for 
the  mischief  thereby  occasioned.  This  does  not  depend  upon  negligence  or 
unskillfulness,  but  upon  the  violation  of  a  right  of  property  which  has  been 
invaded  and  disturbed.  This  unqualified  rula  is  limited  to  injuries  caused 
to  the  land  itself,  and  does  not  alford  relief  for  damages  by  the  same  means 
to  artificial  structures.  For  an  injury  to  buildings,  which  is  unavoidably 
incident  to  the  depression  or  slide  of  the  soil  on  which  they  stand,  caused  by 
the  excavation  of  a  pit  on  adjoining  land,  an  action  can  only  be  maintained 
•when  a  want  of  due  care  or  skill,  or  positive  negligence,  has  contributed  to 
produce  it."  This  statement,  however,  must,  as  will  be  seen  from  previous 
portions  of  this  note,  be  supplemented  by  the  rule,  that  the  right  of  recovery 
for  damages  to  buildings  also  exists  wliere  it  has  been  acquired  by  statute, 
express  agreement,  or  prescription.  The  character  of  the  right,  when  thus 
acquired,  is  the  same  as  the  right  which  pertains  to  the  soil  itself:  Bonomi 
▼.  Backhouse,  El.  B.  &  E.  655. 

Statute  of  Limitations.  — Since  the  right  of  the  party  whose  land  is  inter- 
fered with  by  the  subsidence  which  follows  the  excavation  is  merely  a  right 
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to  the  ordinary  enjoyment  of  the  land,  no  canae  of  action  will  accme,  nntil 
the  damage  actually  occurs:  Bonomi  v.  Backhouse,  EL  B.  &  K  645;  8.  O. 
sub  nom.,  BiickhotiHe  v.  Bonomi,  9  H.  L.  Cas.  503,  reversing  the  judgment  of  th« 
court  of  queen's  bench,  and  overruling  Nicklin  v.  Wiiliamt,  10  Ex.  259,  on 

this  point. 

IVho  May  Sue.  —  Generally,  of  course,  these  actions  will  be  brought  by 
the  absolute  owner  of  the  land,  but  it  is  well  settled  that  a  reversioner  may 
also  sue:  Bonomi  v.  Backhouse,  El.  B.  &  K  622;  Bibbyv.  Carter,  4  HurL  &  N. 
153;  Jeffries  v.  Willimns,  6  Ex.  792;  and  in  Austin  v.  Hudson  R.  R.  Co.,  25 
N.  Y.  334,  it  was  held  that  a  lessee  migiit  recover  damages  for  injuries  to  a 
building  though  such  injuries  were  inflicted  while  a  sublessee  was  occupy* 
ing  it. 

Who  is  Liable  for  Damages.  —  The  general  rule  is  that  an  action  may  b« 
maintained  against  anyone  who  causes  the  injury,  whether  he  is  the  owner 
of  the  adjoining  land  or  not.  This  follows  from  the  fact  that,  as  has  been 
already  shown,  the  right  of  a  landowner  to  have  his  soil  sustained  by  that 
adjacent  to  it  is  an  absolute  right,  and  tliat  the  right  to  have  artificial  struc- 
tures supported  is,  when  it  has  been  acquired,  of  the  same  absolute  character: 
See  Oilmore  v.  DrLicoU,  122  Mass.  199;  23  Am.  Rep.  312.  The  various  ap- 
plications of  this  rule  are  illustrated  in  the  cases  already  cited  in  this  note. 
The  principle  that  anyone  wiio  takes  a  servient  tenement  takes  it  cu7ii  onere 
applies  to  the  easement  of  lateral  and  subjacent  support  as  to  other  ease- 
ments. Thus  where  a  landowner  conveys  a  tract  reserving  all  the  underly- 
ing coal,  with  the  right  of  mining,  excavating,  and  conveying  away  the  same, 
and  subsequently  grants  to  another  the  privileges  so  excepted,  the  latter  is 
liable  for  a  subsidence  of  the  surface  caused  by  hia  excavations:  Carlin  v. 
Chappel,  101  Pa.  St.  348;  47  Am.  Rep.  722.  In  Winn  v.  Abeles,  35  Kan.  86, 
67  Am.  Rep.  138,  a  tenant  sought  to  hold  his  landlord  liable  for  permitting 
the  soil  on  the  adjoining  lot  to  be  so  removed,  pursuant  to  an  agreement 
with  the  owner  thereof,  as  to  injure  the  leased  building.  It  was  held,  how- 
ever, that,  in  the  absence  of  evidence  of  carelessness  or  unskiUfulness  in  the 
work,  no  recovery  could  be  had,  the  court  saying  that,  "if  an  emergency 
arises  during  the  term  of  the  lease,  which  makes  it  necessary  that  something 
should  be  done  to  preserve  the  building  from  destruction  or  material  dam- 
age, and  which  did  not  occur  through  the  fault  of  the  landlord,  he  would 
have  a  right  to  do  what  was  reasonably  necessary  to  preserve  it  from  destruc- 
tion or  injury."  Where  the  chairman  of  a  street  committee  orders  certain 
excavations  to  be  made,  as  he  might  lawfully  do,  but  the  work  is  carried  out 
by  the  street  commissioner,  a  distinct  and  independent  officer  of  the  corpo- 
ration, not  appomted  or  controlled  by  the  committee,  such  chairman  is  not 
liable  for  resulting  injuries:  McGuire  v.  Grant,  25  N.  J.  L.  356;  67  Am. 
Dec.  49. 

Acts  o/ Indepen'lent  Contractors.  — The  extent  of  the  liability  of  the  land- 
owner for  the  acts  of  a  contractor  by  whom  the  excavation  is  made,  seems 
to  depenil  upon  whether  the  foundation  of  the  liability  is  the  violation  of  an 
absolute  riglit  or  mere  negligence.  Thus  the  owner  of  a  house  who  is  not 
entitled  to  have  it  supported  by  the  adjacent  land  cannot  recover  from  the 
owner  thereof,  where  a  competent  contiaotor  has  been  employed:  Guy/ord 
V.  Xichols,  9  Ex.  702;  ^fyer  v.  Hohbs,  57  Ala.  175;  29  Am.  Rep.  719;  Aston  v. 
ITolan,  03  Cal.  2G9;  Stevenson  v.  IValuice,  27  Gratt.  77;  McOnire  v.  Grant,  25 
N.  J.  L.  35(3;  G7  Am.  Dec.  49.  On  the  other  hand,  if  the  building  is  en- 
titled to  be  so  supported,  the  person  is  bound  to  see  to  the  doing  of  that 
which  is  necessary  to  prevent  mischief,  and  cannot  relieve  himself  of  his 
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responsibility  by  employing  some  one  else  to  do  what  is  necessary  to  pre- 
vent tlie  act  ho  liad  ordered  to  be  done  from  becoming  wrongful:  Boroen  r. 
Plate,  1  L.  R.  Q.  B.  D.  321;  Stevenson  v.  Wallace,  27  Gratt.  77.  So,  also,  if  » 
trespass  of  this  kind  is  committed  in  carrying  out  plans  devised  by  the  land* 
owner,  he  is  liable  for  the  injuries  which  may  follow:  Mamer  v.  Lusaem,  65 
III.  484.  The  principal  case  also  establishes  the  further  principle  that  inter- 
ference with  the  contractor's  work,  which  amounts  to  a  control  of  th© 
methods  by  which  it  is  to  be  carried  on,  will  render  the  employer  liable. 

Defeases.  — The  fact  that  the  landslide  would  not  have  occurred  but  for 
the  acis  of  persons  other  than  the  plaintiff,  in  erecting  buildings  on  their 
own  land,  is  no  defense.  "  When  one  undertakes  to  make  an  excavation  ou 
his  own  land,  he  must  consider  how  it  will  be  likely,  in  view  of  the  existing 
and  actual  occupation  of  others,  to  aflfect  the  soil  of  his  neighbor":  Foley  v. 
Wyel/i,  2  Allen,  131;  79  Am.  Dec.  771.  Nor  is  the  right  of  recovery  for  in- 
jury to  a  building  affected  by  the  fact  that  the  injury  was  caused  by  an  act 
which  mediately  daniiges  the  building  of  the  defendant  himself,  nor  by  the 
fact  that  the  plaintiff  does  not  interfere  with  the  work,  for  ho  has  a  right  to 
assume  that  the  work  will  be  conducted  with  reasonalde  skill:  Brown  v. 
Windsor,  1  Cromp.  &  J.  20.  If  a  house  is  ?o  badly  constructed  that  its  fall 
could  not  have  been  arrested  by  timely  precautious  on  the  part  of  the  per- 
son excavating,  that  circumstance  will  not  be  a  bar  to  an  actiun  against  the 
person  excavating,  but  may  be  considered  in  the  question  of  damages:  Ste- 
venxon  v.  Wallace,  27  Gratt.  77.  Nor,  in  an  action  for  injury  to  the  plaintiff's 
premises,  in  consequence  of  the  pulling  down  of  the  defendant's  house  ad- 
joining, is  the  plaintiff  barred  from  recovering  damages  for  the  injuries 
actually  caused  by  the  uegligence  of  the  defendant  by  the  fact  that  he 
himself  has  not  used  those  precautions  which  it  was  his  duty  to  adopt: 
Walters  v.  P/eil,  Moody  &  M.  362  (per  Lord  Tenterden). 

Damiu/es.  generally.  — Damages  to  the  soil  itself  may  always  be  recovered 
where  it  would  have  fallen  without  the  weight  of  the  building:  Thurston  v. 
Hancock,  12  Mass.  2l'0;  7  Am.  Dec.  57:  Gilmore  v.  Driscoll,  122  Mass.  199;  23 
Am.  Rep.  312;  Foley  v.  Wyeth,  2  Allen,  131;  79  Am.  Dec.  771.  Damages 
for  negligence  in  failing  to  give  notice  cannot  be  recovered  in  an  action  of 
trespass  quare  cknisinn  f regit,  but  mitrht  be  in  case:  Mamer  v.  Lttssem,  65  111. 
484.  A  railroad  company  which  has  constructed  its  line  across  a  lot  in  such 
a  manner  as  to  render  a  retaining  wall  necessary  cannot  show,  in  reduction 
of  damages,  that  the  wall  is  also  necessary  for  the  protection  of  its  own  road- 
bed, and  that  it  has  taken  measures  for  its  construction,  even  though  such 
offer  of  proof  is  accompanied  by  a  stipulation  that  the  company  will  build 
the  wall,  and  in  case  it  was  not  built,  the  plaintiff  might  recover  in  another 
action  the  expense  of  building  it:  2Viompson  v.  Milwaukee  etc.  R.  R.  Co.,  27 
Wis.  9.3. 

Coisequential  Damages  to  Buildings.  —  It  has  already  been  shown  that  a 
direct  recovery  for  injuries  to  artificial  structures  cannot  be  had  except  the 
right  has  been  acquired  by  statute,  grant,  or  prescription,  or  where  the  per- 
son excavating  has  been  guilty  of  negligence.  Sometimes,  however,  the 
question  has  presented  itself,  whetlier,  supposing  that  the  land  would  have 
fallen  by  its  own  weight,  the  damages  may  include  those  caused  by  injuries 
to  the  structures  wliich  may  happen  to  have  been  placed  thereon.  The  Eng- 
lish rule  undoubtedly  is,  that  the  jury,  in  estimating  the  damages  under 
such  circumstances,  may  take  these  consequential  injiiries  into  accouiitr 
Hamer  v.  Knowles,  6  Hurl.  &  N.  459;  Hunt  v.  Peake,  1  John.  (Eng.)  TO'i;  Stro- 
yan  v.  Knowles,  6  Hurl.  &  N.  454;  Brown  v.  Robin-i,  4  Hurl.  &  N.  186.     Tiie 
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same  doctrine  has  been  emphatically  indorsed  in  the  recent  case  of  Steams  v. 
Richmond,  88  Va.  992,  29  Am.  St.  Rep.  758;  but,  on  the  whole,  the  American 
courts  seem  to  have  rejected  it:  Thurston  v.  Hancock,  12  Mass.  220;  7  Am. 
Dec.  57;  Foley  v.  Wyeth,  2  Allen,  131;  79  Am.  Deo.  771;  Oilmore  v.  Driscoll, 
122  Mass.  199;  23  Am.  Rep.  312;  Panton  v.  Holland,  17  Johns.  92;  8  Am. 
Dec.  369.  The  language  in  Beard  v.  Murphy,  37  Vt.  99,  86  Am.  Dec.  693, 
seems,  however,  rather  to  indicate  a  leaning  in  the  direction  of  the  English 
doctrine,  the  court  merely  declining  to  pass  upon  the  point  on  the  ground 
that,  HO  far  as  the  bill  of  exceptions  showed,  the  attention  of  the  trial  court 
had  not  been  called  to  any  such  theory  of  claim,  nor  any  instruction  to  the 
jury  asked  for  on  such  a  basis.  Since,  as  was  remarked  in  Conhoy  v.  Dickin' 
son,  92  Cal.  600,  the  only  question  presented  under  circumstances  showing^ 
negligence  on  the  defendant's  part  was,  "Did  the  defendant  take  reasonable 
precautions  to  sustain  the  plaintiff's  house?"  and  since  it  is  also  undeniable 
that  a  person  is  liable  for  the  natural  and  probable  consequences  of  his  neg- 
ligence, there  is  apparently  no  escape  from  the  conclusion  that  in  these  cases 
a  liability  for  injuries  to  any  artificial  structure  on  the  land  exists.  Nor, 
perhaps,  would  it  be  inconsistent  with  principle  to  go  a  step  farther,  and  hold, 
aa  a  matter  of  law,  that  to  dig  so  near  a  neighbor's  land  that  it  will  fall  by 
its  own  weight  is  negligence  per  ee.  Such  a  principle  would  certainly,  as 
was  suggested  in  a  note  to  Stearns  v.  Richmond,  29  Am.  St.  Rep.  758,  supply 
ns'with  a  simple  and  straightforward  rule  by  which  to  test  the  extent  of  the 
responsibility  in  these  cases.  Another  ground  upon  which  the  English  rule 
may  be  sustained  is,  that  the  act  of  causing  a  neighbor's  land  to  subside  by 
its  natural  weight  is  wrongful  in  itself,  and  therefore  renders  the  excavator 
liable  for  all  damages,  remote  as  well  as  immediate:  Wood  on  Nuisances,  sec. 
201.  There  certainly  appears  to  be  no  valid  reason  why  the  responsibility 
of  a  person  who  excavates  his  land  so  near  to  its  boundary  line  that  the  op- 
eration of  unvarying  and  well-understood  physical  laws  will  cause  the  neigh- 
bor's soil  to  slip,  and  the  responsibility  of  a  person  who  carries  his  excava- 
tion the  least  distance  beyond  the  boundary  line,  should  be  measured  by 
different  standards.  In  the  latter  case  the  liability  for  damages  to  the  build- 
ing certainly  exists:  Mamer  v.  Lussem,  65  111.  484.  Why  should  it  not  bo 
admitted  to  exist  in  the  former  case  also?  In  England  there  is  a  salutary 
qualification  of  the  general  rule,  which  prevents  recovery  where  there  would 
have  been  no  appreciable  subsidence  but  for  the  existence  of  the  wall  which 
is  injured:  Smith  v.  Thackerah,  L.  R.  1  Com.  P.  564;  and  this  indicates  quite 
satisfactorily  the  place  where  the  line  should  be  drawn  so  as  to  prevent  the 
rule  from  clashing  with  the  more  comprehensive  principles  which  regulate 
the  rights  and  liabilities  of  adjoining  owners  in  regard  to  artificial  structures. 
But  whatever  doctrine  may  ultimately  prevail  in  the  courts  of  this  country, 
it  is  at  least  agreed  that  the  burden  of  proving  that  the  subsidence  of  the 
soil  was  caused  by  the  weight  of  the  buildings,  rests  upon  the  defendant: 
Bushy  V.  Holthau.%  46  Mo.  161;  Wilms  v.  Jess,  94  III.  464;  34  Am.  Rep.  242. 
The  Measure  of  Damages  is  the  diminution  in  the  value  of  the  lot  by  reason 
of  the  defendant's  acts,  and  not  what  it  will  cost  to  restore  the  lot  to  its  for- 
mer condition:  McOuire  v.  Orant,  25  N.  J.  L.  356;  67  Am.  Dec.  49;  Moelleriny 
r.  Evans,  121  Ind.  195.  So  also  where  an  ancient  house  has  been  injured,  only 
its  value  is  recoverable,  and  not  the  expense  of  erecting  a  new  one:  Luken  v. 
OocLsnll,  Peake  Ad.  Cas.  15;  Hide  v.  Thornhorough,  2  Car.  &  K.  250.  And 
where  the  business  of  the  owner  of  the  house  which  is  injured  by  a  negligent 
excavation  is  thereby  broken  up,  he  can  recover  damages  for  the  loss  of 
profits  arising  from  his  business,  but  not  merely  conjectural  profits  depend- 


476        Flint  v.  Hutchinson  Smoke  Burnbh  Co.     [Misaourl, 

Ing  on  future  continctencies:  Shafer  ▼.  Wilson,  44  Mi  268.  In  Gilmore  t. 
Driacoll,  122  Mass.  199,  23  Am.  Rep.  312,  it  was  held  that  the  plaintiflf  could 
not  recover  the  difiference  in  market  value,  "  because  it  did  not  appear  that 
that  difference  was  wholly  due  to  the  injury  to  her  natural  right";  and  that 
"it  might  depend  upon  the  present  shape  of  the  lot,  upon  the  improvements 
thereon,  or  upon  other  artificial  circumstances  which  hare  nothing  to  do 
with  the  natural  condition  of  the  soil,"  and  the  amount  of  the  recovery  was 
therefore  limited  to  the  damages  occasioned  by  the  loss  of  and  injury  to  the 
soil  alone.  It  is  not,  however,  apparent  why  the  "present  shape  "of  the 
lot  should  be  left  out  of  account.'  A  deep  excavation  on  a  city  lot  may  very 
easily  cause  a  subsidence  which  would  put  the  surface  of  the  adjoining  lots 
into  such  a  shape  that  it  is  virtually  impossible  to  build  upon  them,  or  use 
them  for  any  purpose,  without  either  restoring  the  fallen  soil  to  its  former 
position,  or  grading  them  down  to  a  practicable  slope.  On  the  whole,  tlie 
rule  of  the  New  Jersey  and  Indiana  courts  seems'to  be  the  more  equitable. 
It  is  also  more  consistent  with  the  fact  that  the  letting  down  of  the  soil  is  a 
trespass,  and  should  therefore  raise  a  liability  for  all  the  injuries  which  the 
landowner,  in  his  character  as  owner  of  the  soil  itself,  has  suffered  there- 
from. In  While  v.  Dresser,  135  Mass.  150,  46  Am.  Rep.  454,  it  was  held 
that  although  tlie  defendant  had  been  guilty  of  negligence  in  so  excavating 
his  land  as  to  bring  down  a  portion  of  the  soil  of  an  inclosure  designed  for 
•  burial  place,  and  also  a  portion  of  the  wall  surrounding  it,  the  measure  of 
damages  would  not  include  the  injury  to  plaintiff's  feelings,  the  defendant 
being  ignorant  of  the  use  to  which  it  was  intended  to  put  the  land. 
"Neitlier  the  plaintiff's  ownership  of  his  land,"  said  the  court,  "nor  tlie 
ose  which  he  had  made  or  which  he  intended  to  make  of  it  was  sufficient 
to  identify  or  connect  him  with  it,  so  that  the  injury  to  it  would  of  itself 
be  a  personal  injury  to  him." 
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Slander  —  Injunction. — A  court  of  equity  has  no  power  to  restrain  a 
slander  or  libel,  and  it  can  make  no  difference  whether  the  words  are 
Tittered  concerning  a  person  or  his  title  to  property. 

Blander  of  Titlk  —  Power  o»  Equity  to  Restrain.  —  The  loss  of  business 
which  results  from  the  slander  of  a  man's  title  to  his  property  is  not 
such  a  special  feature  in  the  wrong  as  will  give  a  court  of  equity  the 
right  to  interfere  by  injunction  to  restrain  the  publication  of  the  slander. 

Slander  of  Title —  Remedy  for.  —  Whether  the  words  complained  of  are 
uttered  in  regard  to  the  plaintiff's  person  or  in  regard  to  his  property, 
it  is  for  the  jury  to  determine  if  tiiey  are  slanderous  or  not.  After 
a  verdict  in  his  favor,  he  can  liave  an  injunction  so  restrain  the  further 
publication  of  what  the  jury  has  found  to  be  an  actionable  libel  or 
slander. 

Slander  of  Title  of  Letters  Patent  renders  the  person  uttering  the  slan- 
der liable  for  damages,  and  therefore  a  complaint  which  alleges  that  the 
defendant  has  falsely  and  maliciously  notified  persons  to  whom  the 
plaintiffs  were  about  to  sell  their  device  that  it  infringed  the  defend- 
ant's patent,  states  a  cause  of  action. 
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Paul  Bakewell  and  R.  A.  Bakewellj  for  the  appellants. 
Seddon  and  Blair,  for  the  respondents. 

Black,  J.  This  case  is  now  before  us  on  the  plaintiflfs  ap- 
peal from  a  judgment  sustaining  a  demurrer  to  the  petition. 
The  petition  discloses  the  following  facts:  — 

The  plaintiffs,  Samuel  E.  Flint  and  William  F.  Mills,  are 
the  owners  of  letters  patent  issued  by  the  United  States  in 
1888,  for  a  smoke-preventing  device.  The  defendant  corpo- 
ration is  the  owner  of  three  letters  patent  issued  in  1877  and 
1878  for  a  device  for  aiding  combustion  in  steam  boiler  and 
other  furnaces,  and  an  air-feeding  attachment  for  locomotives, 
all  issued  to  William  S.  Hutchinson.  It  is  alleged  that  the 
inventions  described  in  the  Hutchinson  patents  are  restricted 
and  most  narrow  in  their  scope. 

Plaintiffs  state  further  that  that  they  were  negotiating  with 
the  Mermod  and  Jaccard  Jewelry  Company  of  St.  Louis  for 
the  erection  of  a  smoke-preventing  device  to  be  constructed 
in  accordance  with  their  patent;  that  the  defendant  willfully 
and  maliciously,  and  with  the  intent  to  injure  the  plaintifls 
in  the  manufacture  and  sale  of  their  smoke-preventer,  served 
upon  the  jewelry  company  a  written  notice  thereby  notifying 
that  company  that  the  smoke-consuming  device  attached  la 
its  furnace  by  Flint,  one  of  the  plaintiffs,  was  an  infringe- 
ment upon  the  Hutchinson  patents,  and  that  the  jewelry 
company  would  be  held  responsible  for  royalty,  costs,  and 
damages;  that  defendant  served  tlie  notice,  and  made  the 
statements  therein  set  forth,  knowing  that  they  were  false, 
with  the  malicious  intent  and  purpose  of  injuring  the  plain- 
tiffs in  their  business  of  manufacturing  and  selling  their  de- 
vice; that  the  jewelry  company,  fearing  suit  in  consequence 
of  the  notice,  refused  to  allow  plaintiffs  to  put  up  their  devico 
until  they  gave  the  jewelry  company  an  indemnifying  bond, 
which  they  were  obliged  to  do. 

It  is  then  averred  that  defendant  gave  other  like  notices  to 
plaintiffs'  customers,  and  to  other  persons  about  to  use  their 
device;  that  these  persons  fearing  lawsuits  have  refused  to 
deal  with  the  plaintiffs;  that  before  the  issuing  of  these  no- 
tices, the  plaintiffs  were  doing  a  large  and  lucrative  business 
in  smoke  consumers,  and  that  the  loss  in  their  trade  in  con- 
sequence of  the  notices  is  very  great,  but  difficult  to  estimate. 
The  plaintiffs  allege  further  that  tliey  are  pecuniarily  re- 
sponsible; that  their  device  is  no  infringement  whatever  upon 
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the  Hutchinson  patents;  that  they  notified  the  defendant  that 
thoy  would  defend  any  suit  or  suits  brought  by  defendant  for 
infringement;  tliat  they  believe  defendant  does  not  intend  to 
sue  them  or  their  customers,  but  intends  maliciously  to  con- 
tinue to  serve  such  false  notices,  thereby  intending  to  injure 
their  business.  They  pray  for  an  injunction  restraining  defend- 
ant from  making,  stating,  or  publishing,  by  notice,  circular, 
or  otherwise,  that  their  device  infringes  any  of  the  three 
Hutchinson  patents,  and  for  damages  in  the  sum  of  ten  thou- 
sand dollars. 

There  is  no  doubt  but  a  court  of  equity  has  inherent  power 
to  restrain  the  wrongful  use  of  a  trade-mark,  or  the  unauthor- 
ized use  of  a  man's  name,  or  the  use  of  his  letters  against  his 
will;  but  it  is  evident  that  this  case  does  not  fall  within  either 
of  these  classes.  Here  the  complaint  is  that  defendant  falsely 
and  maliciously  notified  persons  to  whom  the  plaintiffs  were 
about  to  sell  their  device  that  it  infringed  the  defendant's  pat- 
ents. Though  these  notices  do  not  defame  the  reputation  of 
plaintiffs  as  individuals  or  men  of  business,  they  do  deny  the 
right  of  plaintiffs  to  make  and  sell  the  particular  smoke-pre- 
venting device.  "  Where  the  plaintiff  possesses  an  estate,  or 
interest  in  any  real  or  personal  property,  an  action  lies  against 
anyone  who  maliciously  comes  forward  and  falsely  denies  or 
iinpugns  the  plaintiff's  title  thereto,  if  thereby  damage  follows 
to  the  plaintiff":  Odgers  on  Libel  and  Slander,  2d  ed.,  p.  139. 
To  the  same  effect  is  Townshend  on  Slander  and  Libel,  sec 
206.  Such  an  action  is  denominated  slander  of  title,  and 
this,  too,  whether  the  slander  is  published  through  the  me- 
dium of  words  spoken,  written,  or  printed.  It  was  held  by 
the  court  of  appeals,  and  properly  held,  that  an  action  at  law 
would  lie  for  a  slander  of  title  of  letters  patent:  Meyroae  v. 
Adams,  12  Mo.  App.  330.  There  is  no  doubt  but  the  petition 
in  this  case  states  a  cause  of  action  at  law,  but  the  important 
question  is  whether  a  court  of  equity  has  power  to  enjoin  the 
slander  before  a  trial  at  law.  The  circuit  court  held  that  it 
had  no  such  power,  and  hence  dismissed  the  bill,  and  it  is 
tbis  ruling  which  is  now  before  us  for  review. 

Mr.  Odgers,  in  the  first  edition  of  his  book,  laid  it  down  in 
clear  and  emphatic  terms  that  a  court  of  equity  possessed  no 
such  power.  He  said:  "  No  injunction  can  be  obtained  to  pro- 
i)il)it  the  publication  or  republication  of  any  libel,  or  to  re- 
strain its  sale.  The  matter  must  go  before  a  jury,  who  are  to 
decitle  whether  the  words  complained  of  are  libelous  or  not. 
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The  crown  has  no  authority  to  restrain  the  press,  and  the 
courts,  whether  of  Jaw  or  equity,  cannot,  till  after  verdict,  is- 
sue any  injunction  in  respect  of  any  libel,  save  such  as  are 
contempts  of  court. 

Vice-Chancellor  Mah'ns  asserted  a  contrary  doctrine  in 
Springhead  Spinning  Co.  v.  Riley,  L.  R.  6  Eq.  551,  and 
in  Dixon  v.  lloUlen,  L.  R.  7  Eq.  488.  In  the  latter  case 
he  says:  "In  the  decision  I  arrive  at,  I  beg  to  be  understood 
as  laying  down  that  tiiis  court  has  jurisdiction  to  prevent  the 
publication  of  any  letter,  advertisement,  or  other  document, 
which,  if  permitted  to  .go  on,  would  have  the  effect  of  destroy- 
ing the  property  of  anotlier  person,  whether  that  consists  of 
tangible  or  intangible  property,  whether  it  consists  of  money 
or  reputation." 

In  the  subsequent  case  of  Assurance  Co.  v.  Knott,  L.  R.  10 
Ch.  142,  the  plaintiff  was  a  life  assurance  company  hav- 
ing a  large  income.  The  defendant  published  a  pamphlet  in 
which  he  commented  on  the  business  of  several  companies. 
The  pamphlet  contained  statements  to  the  effect  that  the  af- 
fairs of  the  plaintKF  were  managed  with  reckless  extravagance, 
and  that  it  was  insolvent.  The  bill  alleged  that  the  state- 
ments were  false,  that  they  would  be  injurious  to  the  plain- 
tiff, and  diminish  its  profits.  Vice-Chancellor  Hall  refused  an 
injunction,  and  the  plaintiff  appealed.  Lord  Cairns  consid- 
ered the  bill  as  based  on  a  libel  only,  and  then  proceeded  to 
say  if  "  these  comments  do  amount  to  a  libel,  then,  as  I  have 
always  understood,  it  is  clearly  settled  that  the  court  of  chan- 
cery has  no  jurisdiction  to  restrain  the  publication  merely  be- 
cause it  is  a  libel."  He  refers  to  the  opinions  of  Vice-Chan- 
cellor Malins  before  mentioned,  and  of  them  says:  "  I  am 
unable  to  accede  to  these  general  propositions.  They  appear 
to  me  to  be  at  variance  with  the  settled  practice  and  princi- 
ples of  this  court,  and  I  cannot  accept  them  as  an  authority 
for  the  present  application." 

The  chancery  division,  in  subsequent  cases,  recognized  the 
binding  force  of  Assurance  Co.  v.  Knott,  L.  R.  10  Ch,  142,  but 
that  division  seems  to  have  adhered  to  the  former  opinions  of 
Vice-Chancellor  Malins,  placing,  at  first,  stress  upon  certain 
provisions  of  the  judicature  act.  It  seems  to  be  now  conceded 
that  that  act  in  no  way  enlarged  the  principles  on  which  a 
court  of  equity  would  act  in  granting  injunctions.  Mr.  Od- 
gers  makes  a  full  review  of  the  many  English  cases,  and  says 
it  must  be  taken  as  the  present  settled   practice  in  the  chun- 
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oery  division  to  restrain  libels  and  slanders  on  an  interlocu- 

tory  application,  but  he  gives  it  as  his  opinion  that  the  practice 
is  an  innovation,  and  violative  of  the  liberty  of  tiie  press  and 
free  speech,  and  that  the  rulings  will  not  stand  the  test  in  the 
House  of  Lords:  Odgers  on  Libel  and  Slander,  2d  ed.,  351, 
364. 

It  must,  we  think,  be  conceded  that  the  law  on  this  subject 
in  that  country  is,  at  this  time,  in  a  most  unsatisfactory  state; 
and  it  is  quite  clear  that  those  prior  decisions  there,  which  we 
are  in  the  habit  of  looking  to  as  the  foundation  of  our  law, 
deny  the  right  of  a  court  of  equity  to  enjoin  a  libel  or  slander. 
There  are  exceptions  in  star  chamber  times,  but  such  excep- 
tions serve  to  make  firm  the  general  rule  that  a  court  of  equity 
possessed  no  such  power.  The  great  weight  of  American  au- 
thority is  to  the  same  effect. 

The  plaintiff,  in  Brandreth  v.  Lance,  8  Paige,  24,  34  Am. 
Dec.  368,  sought  to  restrain  the  publication  of  a  pamphlet 
which  purported  to  be  a  literary  work,  but  was  an  intended 
libel  on  the  plaintiff.  As  the  publication  could  not  be  re- 
garded an  invasion  of  the  literary  or  medical  property  rights 
of  the  plaintiff,  an  injunction  was  denied,  though  the  publica- 
tion was  a  gross  libel  upon  the  plaintiff  personally.  A  court 
of  equityrit  was  held,  had  no  jurisdiction  to  restrain  a  libel. 
The  remedy  was  an  action  at  law. 

In  Boston  Diatite  Co.  v.  Florence  Mfg.  Co.,  114  Mass.  69,  19 
Am.  Rep.  310,  Gray,  C.  J.,  speaking  for  the  court,  said:  "The 
jurisdiction  of  a  court  of  chancery  does  not  extend  to  cases  of 
libel  or  slander,  or  of  false  representations  as  to  the  character 
or  quality  of  the  plaintiff's  property,  or  as  to  his  title  thereto, 
which  involve  no  breach  of  trust  or  of  contract."  The  court, 
in  that  case,  regarded  the  opinions  of  Vice-Chancellor  Malins, 
before  noted,  as  inconsistent  with  well-settled  principles  of 
law.  Whitehead  v.  Kitson,  119  Mass.  484,  was  quite  like  the 
present  case.  There  plaintiffs  and  defendants  held  letters 
patent  for  inventions.  After  the  plaintiffs  had  introduced 
their  invention  and  spent  much  time  and  money  in  doing  so, 
the  defendant  falsely  represented  to  persons  likely  to  deal 
with  the  plaintiffs,  that  their  patent  interfered  with  his  patent, 
and  that  persons  using  the  patent  of  plaintiffs  would  be  in- 
fringers, and  become  liable  as  such.  The  court  held  that  the 
case  made  by  the  bill  was  not  within  the  jurisdiction  of  a 
court  of  equity:  Clark  v.  Dean,  143  Mass.  292,  asserts  the  same 
principle.     These  Massachusetts  cases  were  cited  with   ap- 
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proval  in  Consumer's  Gas  etc.  Co.  v.  Kansas  City  etc.  Co.,  100 
Mo.  501 ;  18  Am.  St.  Rep.  563.  To  the  same  effect  are  the  fol- 
lowing cases:  Singer  Mfg.  Co.  v.  Domestic  Mfg.  Co.,  49  Ga.  70; 
15  Am.  Rep.  674;  Kidd  v.  Horry,  28  Fed.  Rep.  773;  Baltimore 
Car-wheel  Co.  v.  Bemis,  29  Fed.  Rep.  95;  Life  Ass'n  of  America 
▼.  Boogher,  3  Mo.  App.  173. 

We  live  under  a  written  constitution  which  declares  that  the 
right  of  trial  by  jury  shall  remain  inviolate;  and  the  question 
of  libel  or  no  libel,  slander  or  no  slander,  is  one  for  a  jury  to 
determine.  Such  was  certainly  the  settled  law  when  the  va- 
rious constitutions  of  this  state  were  adopted,  and  it  is  all- 
important  that  the  right  thus  guarded  should  not  be  dis- 
turbed. It  goes  hand  in  hand  with  the  liberty  of  the  press 
and  free  speech.  For  unbridled  use  of  the  tongue  or  pen,  the 
law  furnishes  a  remedy.  In  view  of  these  considerations,  a 
court  of  onuity  has  no  power  to  restrain  a  slander  or  libel;  and 
it  can  make  no  difference  whether  the  words  are  spoken  of  a 
person,  or  his  title  to  property. 

In  either  case  it  is  for  a  jury  to  first  determine  the  ques- 
Uon  of  slander  or  libel  in  an  action  at  law.  This,  we  con- 
clude, is  the  result  of  the  better  cases  in  this  country  and  in 
illnghmd. 

But  it  is  argued  in  behalf  of  the  appellant  that  this  is  a 
case  of  libel,  plus  something  else.  If  that  something  else  ia 
sufficient  to  give  a  court  of  equity  jurisdiction,  then  the  juris- 
diction is  not  defeated  because  there  is  libel  or  slander  added. 
But  wliat  is  that  something  else  in  this  case  ?  It  is  said  to 
be  that  unfair  competition  in  business,  which  the  courts  are 
prompt  to  prevent  in  trade-mark  cases  —  that  unfair  compe- 
tition which  results  in. loss  of  business,  owing  to  the  dread 
men  have  of  lawsuits.  The  answer  to  all  this  is  that  slander 
of  a  person  in  his  business  or  profession,  or  of  title  to  his 
property  is  often,  if  not  most  generally,  accompanied  with  loss 
of  business.  Indeed,  it  is  generally  laid  down  that  to  sustain 
an  action  for  slander  of  title,  special  damage  must  be  shown 
to  have  arisen  from  the  defendant's  words;  but  such  incidents 
arising  from  the  wrong  do  not  give  a  court  of  equity  the  right 
to  interfere  by  injunction.  All  this  is  clearly  stated  in  Assur- 
ance Ass'n  V.  Knott,  L.  R.  10  Ch.  142. 

We  see  nothing  in  this  case  save  slander  of  title,  and  the 
remedy  is  at  law.  After  verdict  in  favor  of  the  plaintiffs, 
they  can  have  an  injunction  to  restrain  any  further  publica- 
tion of  that  which  the  jury  has  found  to  be  an  actionable 
Am.  St.  Kkp.,  Vol.  XXXIIL.  — 31 
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libel  or  slander:  Odgers  on  Libel  and  Slander,  2d  ed.,  p.  340. 
As  slander  of  title  is  all  we  can  see  in  this  case,  the  judgment 
will  be  and  it  is  affirmed.     All  concur. 


Slander  and  Libel  —  Injunction  to  Restrain.  —  An  fnjnnction  will 
not  isaae  to  restrain  the  defendant  from  libeling  the  complainant,  when  the 
libels  complained  of  are  nothing  more  than  false  representations  as  to  the 
character  and  quality  of  his  property  and  as  to  his  title  thereto:  CoveU  r. 
Chadwkk,  153  Mass.  26.3;  25  Am.  St,  Rep.  625,  and  note. 

Slander  of  Title.  —  Letters  Patent:  See  Iloveyv.  Rubber  Tip  Pencil 
Co.,  57  N.  Y.  119;  15  Am.  Rep.  470.  See  also  Paull  v.  Halferty,  63  Pa. 
St.  46,  3  Am.  Rep.  518,  which  was  an  action  for  damages  for  defamation  of 
title.  Plaintiff  was  prevented  from  making  a  sale  of  an  iron  mine  by  de- 
fendant's misrepresentations  to  the  proposed  buyer,  to  the  effect  that  an 
expert  was  of  the  opinion  that  the  mine  was  but  a  "  pocket "  and  woald 
■oon  run  out.     Damages  were  allowed. 


Heizer  v.  Kinqsland  and  Douglass  Mfg.  Co. 

(110  Missouri,  605.] 
Nt.  Cause  of  Acrioif  iw  Tort  Arises  from  the  Breach  of  a  Duty 
Created  bt  Contract,  unless  there  is  some  privity  of  contract  be« 
tween  the  defendant  and  the  person  injured. 

N«OLTGENCB  —  LIABILITY  OF  THE    MANUFACTURER   OF  A   DEFECTIVE  ARTICLE 

to  Third  Persons.  —  One  who  makes  and  sells  a  piece  of  machinery 
is  not  liable  to  persons  other  than  the  vendee  for  injuries  caused  by  its 
breakage,  unless  such  machinery  is  of  an  inherently  dangerous  char- 
acter, and  he  has  failed  to  make  known  its  true  nature,  or  unless  he 
■old  it  knowing  it  to  be  defective  without  informing  the  vendee  of  the 
defect.  The  fact  that  the  defendant  must  be  charged  with  the  knowl- 
edge that  the  machinery  would  be  operated  by  such  other  persons  is 
not  a  sufficient  reason  for  holding  the  vendor  liable  to  them  for  the  con- 
sequences of  mere  negligence  on  his  part  in  using  poor  materials  or 
putting  them  together  unskillfuUy. 

Hitchcock,  Madill,  and  Finkelnhurg,  for  the  appellant. 
H.  S.  Priest  and  George  Robertson,  for  the  respondent. 

Black,  J.  The  plaintiff  brought  this  suit  against  the  de- 
fendant, a  corporation  engaged  in  manufacturing  and  selling 
Bteam  threshing  machines,  to  recover  damages  for  the  death 
of  her  husband,  who  received  injuries  from  which  he  died 
while  assisting  Ira  Ellis  in  operating  a  machine  sold  bj  de- 
fendant to  Ellis. 

Mr.  Ellis  applied  to  a  Mr.  McSwain,  who  was  an  agent  for 
the  Birdsell  thresher,  for  a  machine  of  that  pattern.     They 
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went  to  St,  Louis,  but  being  unable  to  get  a  macbine  of  tbat 
make,  they  called  at  the  defendant's  shops.  Ellis  then  gave 
the  defendant  a  written  order  for  a  maehiiie,  by  the  terms  o' 
which  defendant  warranted  it  to  be  of  good  material  and 
workmanship,  and  agreed  to  supply  any  parts  which  might 
fail  during  a  specified  time  free  of  charge.  Though  McSwain 
was  not  an  agent  for  the  defendant,  still  defendant  agreed  to 
pay  him  twenty-five  dollars  for  furnishing  a  purchaser,  and 
he  agreed  with  Ellis  to  start  the  machine.  It  was  shipped  to 
Ellis  in  due  time,  and  he  and  his  men  used  it  for  threshing 
oats  on  Saturday  and  Monday,  McSwain  assisting  them  on 
Saturda}'.  On  Tuesday  morning  the  cylinder  flew  into 
pieces,  one  of  which  struck  Heizer  above  the  eye,  inflicting 
the  injuries  from  which  he  died.  Heizer  was  assisting  Ellia 
in  operating  the  machine.  So  far  there  is  no  dispute  as  to  the 
facts. 

The  petition  states,  among  other  things,  that  defendant 
knew,  when  it  constructed  the  machine,  it  would  be  used  and 
operated  by  a  number  of  persons  in  the  employ  of  the  persona 
to  whom  it  should  be  sold;  that  defendant,  in  selling  the  ma- 
chine to  Ellis,  warranted  the  same  to  be  free  from  defects 
and  of  first-class  material;  that  the  cylinder  was  made  of 
poor  material,  was  defective  in  construction,  and  was  too 
weak  to  stand  the  ordinary  strain;  all  of  which  defects  were 
known  to  the  defendant's  agents  at  the  time  of  the  sale,  and 
that  the  machine  gave  way  and  flew  into  pieces  by  reason  of 
such  defects,  etc. 

The  evidence  on  the  issue  as  to  whether  defendant  made 
or  should  be  deemed  the  maker  of  the  machine  is  in  sub- 
stance this:  The  Kingsland  and  Ferguson  Manufacturing 
Company,  a  corporation,  made  this  machine  in  1886,  and 
went  into  liquidation  in  1887,  at  which  time  the  defendant 
was  organized.  The  defendant  then  purchased  this  machine 
and  the  material  of  the  old  company  then  on  hand,  and  con- 
tinued to  manufacture  tlie  same  machines,  and  in  August, 
1888,  sold  this  one  to  Ellis.  Though  this  machine  was  made 
by  the  old  company,  still  the  contract  of  sale  does  not  state 
by  which  company  it  was  made,  and  there  is  evidence  that 
the  following  words  were  printed  on  it:  "  Kingsland  and 
Ferguson  Thresher,  made  by  Kingsland  and  Douglass  Maim- 
facturing  Company." 

From  the  further  evidence  it  appears  that  the  cylinder,  lo- 
cated in  the  front  part  of  the  thresher,  was  coniposud  of  a  .shiift 
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whicli  passed  through  "  two  outside  and  two  inside  heads.'* 
The  outside  heads  were  of  solid  cast  iron.  There  were  eight 
wrought  iron  crossbars  extending  frotn  one  to  the  other  out- 
side li(>ad,  with  four  wrought  iron  bands  around  the  bars.  The 
teeth  were  set  in  the  cylinder  so  as  to  pass  between  rows  of 
teetii  set  in  a  concave  which  rested  in  grooves  and  could  b© 
removed  when  desired.  The  concave  had  been  removed  just 
before  the  accident,  and  after  it  had  been  replaced  and  some 
grain  threshed,  Heizer  took  his  place  at  the  footboard,  and  had 
commenced  or  was  about  to  commence  feeding,  when  the  cylin- 
der gave  way  while  revolving  at  full  speed. 

The  evidence  of  several  witnesses  who  were  working  at  the 
machine  is  to  the  effect  that  nothing  but  grain  and  straw  got 
into  it,  while  one  witness  for  the  defendant  gives  it  as  his 
opinion  that  some  foreign  substance  must  have  passed  into 
the  cylinder.  Other  evidence  is  to  the  effect  that  wrenches, 
bolts,  and  the  like,  sometimes  get  into  the  straw,  and  thence 
into  the  machine;  but  that  the  ordinary  eflect  is  simply  to 
tear  out  some  of  the  teeth.  These  witnesses  say  the  bands 
and  heads  of  the  cylinder  were  broken  into  many  pieces,  and 
that  the  broken  pieces  of  the  heads  indicated  old  cracks. 

The  plaintiflf  produced  two  expert  witnesses  whose  evidence 
is  to  the  following  effect:  That  the  bands  were  irregular  in 
thickness,  varying  from  three-eighths  to  three-sixteenths  of 
an  inch;  that  they  had  been  cut  too  short  and  had  to  be  drawn 
out;  that  the  iron  in  them  was  of  a  poor  quality  for  such  use; 
that  in  one  instance,  at  least,  the  weld  united  on  one  side  only. 
These  witnesses  say  the  cast  iron  in  the  heads  was  of  a  low 
grade  and  contained  earthy  matter;  that  the  broken  pieces 
disclosed  old  cracks  or  places  where  the  iron  did  not  unite 
when  molded;  that  the  heads  were  thus  weakened  from  forty 
to  sixty  per  cent;  that  an  inspection  of  the  heads  before  they 
broke  would  have  disclosed  the  poor  quality  of  the  iron,  but 
not  the  cracks  or  places  where  the  iron  did  not  unite;  and 
that,  in  their  opinion,  the  heads  first  gave  way  and  the  other 
breakage  followed  as  a  consequence. 

The  evidence  for  the  defendant  shows  that  this  was  one  of 
one  hundred  or  one  hundred  and  twenty-five  machines  made 
in  1886;  that  they  were  all  made  out  of  like  material;  that 
with  this  exception  they  had  all  stood  the  test  of  practical 
use;  that  this  machine  was  used  daily  during  fair  week  at  St. 
Louis  in  1886,  and  again  in  1887;  that  it  liad  been  twice  tested, 
once  when  made,  and  again  just  before  it  was  shipped  to  Ellis; 
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that  the  tests  consisted  in  putting  all  the  parts  of  the  thresher 
in  motion  for  three  quarters  of  an  hour,  with  the  cylinder  re- 
volving at  the  rate  of  twelve  hundred  and  forty  revolutions 
per  minute.  Mechanics,  who  made  the  cylinder,  testified  that 
the  bands  were  purchased  in  large  quantities,  rolled  and  ready 
for  use;  that  they  were  of  a  good  quality  of  iron,  and  that 
none  of  them  broke  at  the  welds.  Their  evidence  is  to  the 
further  effect  that  cylinder  heads  for  a  number  of  machines 
were  made  at  the  same  time;  that  they  were  cleaned  when 
molded,  and  those  that  showed  any  defects  were  cast  aside; 
that  they  were  again  examined  when  bored.  These  and  other 
witnesses  say  the  iron  in  the  cylinder  heads  in  question  was 
of  a  good  quality. 

On  this  state  of  the  case  the  trial  court  refused  to  nonsuit 
the  plaintiff,  and  of  this  ruling  error  is  assigned.  In  con- 
sidering this  question  we  must  treat  the  defendant  as  both 
manufacturer  and  vendor  of  the  machine,  since  there  is  evi- 
dence tending  to  show  that  it  sold  the  same  as  one  of  its  own 
manufacture.  The  first  question  is,  whether  the  defendant 
IB  liable  to  the  plaintiff  for  simple  negligence.  If  there  is  any 
such  liability  it  is  because  of  a  breach  of  duty  owing  by  the 
defendant  to  the  plaintiff's  husband.  If  the  defendant  owed 
the  deceased  any  duty  whatever,  that  duty  was  created  either: 
1.  By  the  contract  by  which  defendant  sold  the  niacliine  to 
Ellis;  or  2.  Was  a  duty  imposed  by  law  upon  defendant  in 
ftddilion  to  or  independent  of  any  mere  contract  duty. 

There  is  no  doubt  but  a  cause  of  action  in  tort  often  arises 
from  the  breach  of  a  duty  created  by  contract,  but  in  such 
cases  there  must  be  some  privity  of  contract  between  the  de- 
fendant and  the  person  injured.  There  being  no  privity  of 
contract  the  suit  cannot  be  maintained:  Roddy  v.  Missouri 
Pac.  IVy  Co.,  104  Mo.  234;  24  Am.-St.  Rep.  333;  Winterhottom 
v.  Wright,  10  Mees.  &  W.  109;  Loop  v.  Litchfield,  42  N.  Y. 
351;  1  Am.  Rep.  543;  Losee  v.  Clute,  51  N.  Y.  494;  10  Am. 
Rep.  638;  Necker  v.  Harvey,  49  Mich.  517;  Savings  Bank  v. 
Ward,  100  U.  S.  195;  Marvin  Safe  Co.  v.  Ward,  46  N.  J.  L. 
19;  Curtain  v.  Somerset,  140  Pa.  St.  70;  23  Am.  St.  Rep.  220; 
Gordon  v.  Livingston,  12  Mo.  App.  267;  Kahl  v.  Love,  37  N. 
J.  L.  8;  Wharton  on  Negligence,  2d  ed.,  sec.  438.  If  this  rule 
of  law  applies  to  the  case  in  hand,  then  it  is  clear  the  plain- 
tiff cannot  recover  for  negligence  in  making  and  selling  the 
machine;  for  Heizer  was  in  no  way  a  party  to  the  contract  by 
which  defendant   sold  the    machine   to  Ellis.     There  is   no 
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privity  of  contract  between  the  defendant  and  the  deceased. 

But  in  many  cases  the  law  imposes  duties  additional  to 
those  specified  in  the  contract,  and  sometimes  independent  of 
it.  Thus  the  relation  of  common  carrier  and  passenger  being 
created,  the  law  casts  upon  tlie  carrier  the  duty  of  using  care, 
and  in  some  instances  the  highest  care  known  to  the  law,  and 
still  more  to  the  point  are  those  cases  where  the  law  casts  a 
duty  to  use  due  care  to  third  persons  upon  the  manufacturer 
or  vendor  of  dangerous  goods,  as  in  the  case  of  poisonous 
drugs  or  explosive  oils:  Thomas  v.  WincJiesler,  6  N.  Y.  397;  57 
Am.  Dec.  455;  Norton  v.  Sewall,  106  Mass.  143;  8  Am.  Rep. 
298;  Wellington  v.  Downer  etc.  Oil  Co.,  104  Mass.  64;  Hourlyan 
v.  Nowell,  110  Mass.  470;  Callahan  v.  Warne,  40  Mo.  131. 
Smith  says:  "The  true  question  always  is,  has  the  defendant 
committed  a  breach  of  duty,  apart  from  the  contract  7  If 
he  has  only  committed  a  breach  of  contract,  he  is  liable  to 
tliose  only  with  whom  he  has  contracted;  but  if  he  has  com- 
mitted a  breach  of  duty  he  is  not  protected  by  setting  up  a 
contract  in  respect  of  the  same  matter  with  another  person": 
Whitaker's  Smith  on  Negligence,  10. 

The  difficulty  in  the  practical  administration  of  the  law  is 
to  fix  upon  the  dividing  line  between  those  cases  where  the 
duty  begins  and  ends  with  the  contract,  and  where  the  law 
imposes  a  duty  to  tliird  persons  notwithstanding  the  contract. 
A  recital  of  the  salient  facts  in  some  of  the  cases  before  noted 
will  the  better  enable  us  to  say  to  which  class  this  case  be- 
longs. 

In  the  leading  case  of  Winterbottom  v.  Wright,  10  Mees.  & 
W.  109,  the  defendant  had  contracted  with  the  postmaster- 
general  to  provide  a  mail  coach  for  carrying  the  mail  bags, 
and  to  keep  the  coach  in  repair  and  fit  for  use.  Other  j)er- 
sons  had  a  contract  with  the  postmaster-general  to  supply 
horses  and  coachmen  for  conveying  the  coach.  The  coach 
broke  down  and  injured  the  driver  by  reason  of  the  negligence 
of  defendant  in  fiiiling  to  keep  it  in  proper  repair  and  fit  for 
use.  It  was  held  the  plaintiti'  could  not  recover.  Says  Lord 
Abinger:  "There  is  no  privity  of  contract  between  these 
parties;  and,  if  the  plaintiff  can  sue,  every  passenger,  or  even 
any  person  passing  along  the  road,  who  was  injured  by  the 
upsetting  of  the  coach,  might  bring  a  similar  action.  Unless 
we  confine  the  operation  of  such  contracts  as  this  to  the  par- 
ties who  entered  into  them,  the  mo^t  abfard  and  out^^ageous 
consequences,  to  which  I  can  see  no  limit,  would  ensue." 
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Speaking  of  cases  not  within  the  rule  he  says:  "  Those,  how- 
ever, are  cases  where  the  real  ground  of  the  liability  is  the 
public  duty,  or  the  commission  of  the  public  nuisance."  For 
like  reasons  a  declaration  was  held  bad  which  alleged  that 
defendant  negligently  hung  a  chandelier  in  a  public  house, 
knowing  it  would  be  likely  to  fall  upon  plaintiff  and  others 
unless  pro[)erly  hung,  and  that  it  fell  upon  and  injured  the 
plaintiff;  Collis  v.  Selden,  L.  R.  3  Cora.  P.  495.  The  principle 
is  reasserted  in  Heaven  v.  Pender,  L.  R.  11  Q.  B.  D.  503. 

In  Necker  v.  Harvey,  49  Mich.  517,  the  defendant  manufac- 
tured and  put  up  in  the  factory  of  a  soap  company  an  eleva- 
tor, under  a  contract  with  the  soap  company  that  it  would 
lift  at  least  two  thousand  pounds.  The  elevator  fell  by  rea- 
son of  defective  shaft  in  three  days  after  it  had  been  put  in 
place,  and  injured  a  workman  in  the  employ  of  the  soap  com- 
pany. Judge  Cooley,  speaking  for  the  court,  said:  "The 
statement  of  facts  so  far  makes  out  no  cause  of  action  in  favor 
of  this  plaintiff.  It  discloses  a  duty  on  the  part  of  the  de- 
fendant to  construct  an  elevator  which  should  lift  two  thous- 
and pounds;  but  the  duty  was  to  the  soap  company,  and  not 
to  anybody  else.  Nothing  is  better  settled  than  that  an  ac- 
tion will  not  lie  in  favor  of  any  third  party  upon  a  breach  of 
this  duty." 

In  Losee  v.  date,  51  N.  Y.  494,  10  Am.  Rep.  638,  it  was  held 
that  the  manufacturer  and  vendor  of  a  steam  boiler  was  lia- 
ble only  to  the  vendee  for  defective  materials  and  want  of 
care  in  its  construction;  and  that  the  vendor  was  not  liable  to 
a  third  person  for  damages  caused  by  an  explosion  on  ac- 
count of  defective  materials  and  construction. 

The  facts  in  Curtain  v.  Somerset,  140  Pa.  St.  70,  23  Am.  St. 
Rep.  220,  were  these:  A  contractor  erected  a  hotel  building, 
and  turned  the  same  over  to  the  hotel  company.  Thereafter 
an  entertainment  was  given  at  the  hotel  by  the  proprietor.  A 
crowd  of  persons  collected  on  a  porch,  when  a  girder  gave 
way,  and  one  of  the  persons  attending  the  entertainment  was 
injured,  and  he  brought  suit  against  the  contractor.  The 
contractor,  it  was  held,  was  not  liable  to  the  plaintiff,  because 
he  owed  the  plaintiff  no  duty  whatever.  Says  the  court;  "The 
consequence  of  holding  the  opposite  doctrine  would  be  far 
reaching.  If  a  contractor  who  erects  a  house,  who  builds  a 
bridge,  or  performs  any  other  work,  the  manufacturer  Avho 
constructs  a  boiler,  piece  of  maclunery,  or  a  steamship,  owes  a 
duty  to  the  whole  world,  that  liis  work  or  his  macliine  or  Uia  - 
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steamship  Bhall  contain  no  hidden  defect,  it  is  difScult  to 
measure  the  extent  of  his  responsibility,  and  no  prudent  man 
would  engage  in  such  occupations  upon  such  conditions.  It 
is  safer  and  wiser  to  confine  such  liabilities  to  the  parties  im- 
mediately concerned." 

Wharton  thinks  the  better  reason  for  the  rule  is,  that  there 
is  no  causal  connection  between  the  negligence  and  the  hurt; 
but  be  this  as  it  mny,  the  rule  itself  is  well  established  in 
England  and  in  the  United  States,  and  we  think  the  case  in 
hand  comes  within  it.  It  is  true  the  defendant  must  have 
known  when  it  made  and  sold  the  machine  to  Ellis,  that 
other  persons  would  be  engaged  in  operating  it;  but  this  is  no 
reason  why  defendant  should  be  held  liable  to  such  other 
persons  for  injuries  arising  from  the  negligent  use  of  poor 
material  or  for  defective  workmanship.  Such  knowledge  must 
have  existed  in  the  cases  which  have  been  cited  as  asserting 
the  rule,  and  would  have  been  as  good  an  argument  against 
the  rule  in  those  cases  as  in  the  case  in  hand. 

We  now  turn  to  those  cases  where  it  is  held  that  the  ven- 
dor is  liable  for  negligence  to  third  persons,  and  Thomas  T. 
Winchester,  6  N.  Y.  397,  57  Am.  Dec.  455,  is  the  leading  one 
in  the  United  States.  There  the  defendant,  by  his  agent,  put 
up  a  jar  of  belladonna,  a  deadly  poison,  and  negligently 
labeled  it  dandelion,  a  harmless  medicine.  He  sold  the  jar 
thus  labeled  to  one  druggist  who  sold  it  to  another.  The 
plaintiff's  wife  being  ill,  her  physician  prescribed  dandelion, 
and  the  prescription  was  filled  by  the  last-named  druggist 
from  the  jar,  and  administered  to  her,  by  whicii  she  was  in- 
jured. The  defendant  was  held  liable  for  damages.  The  case 
is  made  to  stand  chiefly  on  the  ground  that  sending  into  the 
market  the  poison  mislabeled  put  human  life  in  imminent 
danger. 

And  in  Norton  v.  Sewall,  106  Mass.  143,  8  Am.  Rep.  298, 
an  apothecary,  by  his  agent,  sold  a  deadly  poison  as  and  for 
a  harmless  medicine  to  one  person  who  purchased  it  for  and 
administered  it  to  a  third  person.  "This  finding,"  says  the 
court,  "  includes  a  violation  of  duty  on  the  part  of  the  defend- 
ant, and  an  injury  resulting  therefrom  to  the  intestate  for  which 
the  defendant  was  responsible,  without  regard  to  the  question 
of  privity  of  contract  between  them."  In  these  cases  the 
articles  sold  were  necessarily  and  inherently  dangerous  to 
human  life,  and  they  did  not  by  their  color  or  otherwise  dis- 
close their  dangerous  character,  and,  hence,  the  duty  on  the 
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part  of  the  vendor  to  make  known  to  the  vendee  their  true 
nature.  A  threshing  machine  is  not  in  and  of  itself  dangerous, 
and  there  is  no  necessity  of  placing  a  label  upon  it.  It  speaks 
for  itself,  and  discloses  its  uses  and  purposes  as  plainly  as 
does  a  handsaw  or  the  many  other  implements  and  machines 
in  daily  use.  We  tliink  the  case  in  hand  is  entirely  difTcrent 
from  tliose  just  mentioned. 

The  case  of  Heaven  v.  Pender,  L.  R.  11  Q.  B.  D.  503,  before 
noted,  and  to  which  wo  are  cited,  was,  by  a  majority  of  the 
judges,  made  to  stand  on  the  ground  that  the  defendant,  the 
owner  of  the  dry  dock,  invited  the  plaintiff  upon  his  premises. 
Brett,  M.  R.,  formulated  a  general  rule  to  which  the  other 
judges  did  not  agree,  which  he  says  includes  the  case  of  goods 
and  machinery  "supplied  to  be  used  immediately  by  a 
particular  person  or  persons  or  one  of  a  class  of  persons  "; 
but  he  says,  "it  would  exclude  a  case  in  wliich  the  goods 
are  supplied  under  circumstances  in  which  it  would  be  a 
chance  by  whom  they  would  be  used."  He  approves  the  case 
of  Collis  V.  Selden^  L.  R.  3  .Com.  P.  495,  because  there  was 
nothing  in  the  declaration  to  show  that  the  plaintiff  was  more 
likely  to  be  in  the  public  house  than  any  other  member  of  the 
public;  and  he  doubts  the  case  of  Thomas  v.  Winchester,  6 
N.  Y.  397,  57  Am.  Dec.  455,  a  case  which  has  never  been 
questioned  in  this  country  to  the  knowledge  of  the  writer.  On 
the  whole  it  seems  to  us  Heaven  v.  Pender,  L.  R.  11  Q.  B.  D. 
503,  is  not  an  authority  in  favor  of  the  plaintiff  in  the  present 
action. 

The  case  of  Devlin  v.  Sviith,  89  N.  Y.  470,  42  Am.  Rep.  311, 
Vs  more  in  point.  There  a  carpenter  negligently  constructed 
».  scaffold  for  the  use  of  a  painter  who  had  a  contract  to  paint 
the  dome  of  a  courthouse,  and  a  workman  employed  by  the 
J  ainter  was  killed  by  reason  of  the  negligence  of  the  carpen- 
ter in  constructing  the  scaffold,  and  the  carpenter  was  held 
liable  by  a  divided  court.  The  scaffold  was  ninety  feet  in 
height,  and  was  built  for  the  specific  purpose  and  for  imme- 
diate use,  and  the  carpenter  must  have  known  that  any  want 
1/f  ordinary  care  would  result  in  the  loss  of  life. 

Thus  far  we  have  treated  this  action  as  founded  on  negli- 
gence. In  such  actions  fraud  or  an  intentional  wrong  is  not 
an  element.  The  distinction  between  negligence  and  inten- 
tional wrong  is  important  in  tracing  down  liability  for  the 
consequences  arising  tliercfrom.  This  distinction  is  pointed 
out  with  clearness  in  an  article  in  the  IG  Am.  &  Eng.  Ency. 


490  Heizer  v.  Kingsland  etc.  Mfg.  Co.     [Missouri, 

of  Law,  392,  434.  Had  the  defendant  sold  this  machine  to 
Ellis,  knowing  that  the  cylinder  was  defective  and  for  that 
reason  dangerous,  without  informing  him  of  the  defect,  then 
the  defendant  would  be  liable  even  to  third  persons  not  them- 
eelves  in  fault:  Shearman  and  Redfield  on  Negligence,  4th 
ed.,  sec.  117.  As  said  in  Wellington  v.  Downer  etc.  Oil  Co.,  104 
Mass.  64:  "It  is  well  settled  tliat  a  man  who  delivers  an  arti- 
cle which  he  knows  to  be  dangerous  or  noxious  to  another 
person  without  notice  of  its  nature  and  qualities  is  liable  for 
any  injury  which  may  reasonably  be  contemplated  as  likely 
to  result,  and  which  does  in  fact  result,  therefrom  to  that  per- 
son or  any  other  who  is  not  himself  in  fault." 

But  it  seems  out  of  place  to  pursue  this  inquiry  further  on 
this  occasion;  for  there  is  no  evidence  showing  or  from  which 
it  can  be  fairly  inferred  that  defendant  knew  the  cylinder 
was  in  a  dangerous  condition.  The  plaintiff's  evidence  tends 
to  show  that  the  iron  in  the  heads  and  bands  of  the  cylinder 
was  of  a  poor  quality;  that  there  was  want  of  care  in  testing 
the  pieces  of  iron  before  joined  into  the  cylinder,  and  perhaps 
want  of  care  in  testing  tlie  machine  when  completed;  but  all 
this  does  not  show  that  defendant  knew  this  cylinder  was  de- 
fective or  unfit  for  use.  The  case  discloses  no  motive  what- 
ever on  the  part  of  defendant  for  sending  out  a  defective 
machine.  The  plaintiff's  case  tends  to  show  no  more  than 
negligence,  and  an  action  based  on  that  ground  must  be  con- 
fined to  the  immediate  parties  to  the  contract  by  which  the 
machine  was  sold.  To  hold  otherwise  is  to  throw  upon  the 
manufacturers  of  machinery,  not  necessarily  dangerous,  a 
liability  which,  in  our  opinion,  the  law  will  not  justify. 

The  judgment  in  this  case  is  therefore  simply  reversed.  All 
concur.  

Contracts  —  Actions  by  Third  Persons  fob  Breach  of  —  Privitt.  — 
Tliere  is  no  privity  of  contract  between  a  water  company  and  the  resident* 
of  a  city  under  a  contract  by  which  the  company  is  to  furnish  water  to  ex« 
tinguisli  fires;  therefore  tliey  cannot  recover  of  the  company  for  damage* 
resulting  from  a  breach  of  the  contract  by  the  company:  Molt  v.  Clierryvale, 
Water  etc.  Co.,  48  Kan.  12;  30  Am.  St.  Rep.  267.  A  third  person  cannot 
maintain  an  action  for  injuries  resulting  frotn  a  breach  of  contract  between 
two  other  contracting  parties:  Roddy  v.  Misaouri  Pae.  B'y  Co.,  104  Mo.  234; 
24  Am.  St.  Rep.  333,  and  note;  note  to  Bickford  v.  Richards,  20  Am.  St.  Rep. 
225;  note  to  Schubert  v.  J.  R.  Clark  Co.,  32  Am.  St.  Rep.  5G5,  discussing  tii9 
privity  of  contract  required  to  authorize  a  recovery  for  negligence.  A  party 
for  wiiose  benefit,  however,  a  contract  ia  evidently  made  may  sue  thereon 
in  his  own  name,  though  the  engagement  is  not  directly  to  or  with  him: 
Pddiicah  Lumber  Co.  r.  Paducah  WaUr  tic.  Co.,  89  Ky.  3i0;  25  Am.  St.  Rep. 
630. 
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Manufacturer  o»  Defectivb  Articlb  —  Liabilttt  to  Third  Persons. 
One  who  inanurachireB  and  puts  a  faulty  article  in  his  stock  for  sale,  is 
deemed  to  have  anticipated  that  in  the  ordinary  course  of  events  it  would 
come  into  the  hands  of  a  purchaser  for  use  either  directly  or  through  aa 
Intermediate  dealer  and  is  therefore  liable  for  such  damages  as  result  froii* 
its  faulty  construction:  Schuhat  v.  J.  R.  Clark  Co.,  49  Minn.  331;  32  Am. 
St.  Rep.  559,  and  note;  Blood  Balm  Co.  t.  Cooper,  83  Ga,  457;  20  Am,  St, 
Bep.  324,  and  note. 
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[Ill  Missouri,  45.] 

Elections  —  Statute  Adopted  From  Another  Statu  —  Constrttotiow 
OF.  — When  an  election  statute  is  adopted  from  another  state  the  deci- 
sions in  that  state  construing  it  are  not  also  adopted,  if  inconsistent 
with  the  fundamental  law  of  the  state  adopting  it. 

Klkctions  —  Australian  Ballot  Law  —  Adding  Namb  to  Ticket. — 
Under  the  Australian  ballot  system  as  adopted  in  Missouri,  elector* 
may  vote  for  candidates  whose  names  do  not  appear  on  the  official  bal- 
lots by  adding  such  names  in  writing  on  the  blanks  provided  on  thd 
ballot  for  that  purpose. 

Elections  —  Ballots  —  Effect  of  Irregularity. — Ballots  printed  by 
county  clerks  as  directed  by  law  and  cast  by  voters  in  conformity  there- 
with, but  incorrectly  prepared  by  the  secretary  of  state  or  county 
clerk  by  erroneously  admitting  a  candidate's  name  to  a  place  on  the  ballot, 
are  not  void  but  should  be  counted. 

I!leotion  Law  —  Construction  —  Error  of  Official. — Such  a  construc- 
tion of  an  election  law  as  will  permit  the  disfranchisement  of  largo 
bodies  of  voters,  because  of  an  error  of  a  single  official,  should  never  be 
adopted  where  the  language  of  the  statute  is  fairly  susceptible  of  any 
other  meaning. 

Election  Laws  —  How  Construed. — All  statutes  tending  to  limit  th« 
citizen  in  his  exercise  of  the  right  of  suffrage  should  be  liberally  con- 
strued in  his  favor. 

Elections  —  Ballots  —  Erroneous  Addition  of  Name  to  the  official  list 
of  nominees,  though  not  corrected  before  the  election  as  provided  by 
law,  is,  under  the  Australian  ballot  system,  harmless  in  its  effect  upon 
the  voter's  right  to  ase  the  official  ballot  without  fear  of  possible  dis- 
franchisement. 

Elections  —  Ballots  —  Waiver  of  Erroneous  Addition  of  Name. — 
When,  under  the  Australian  ballot  system,  a  candidate  causes  no  timely 
objection  to  be  made  before  the  election,  as  provided  by  law,  to  the  pres- 
ence on  the  official  ballot  of  any  names  of  nominees  not  proper  to  b« 
there,  he  must  be  regarded  as  having  waived  such  objection. 

Elections  —  Polling  Places.  —  When  the  ballots  voted  in  a  certain  elec- 
tion district  are  received  at  two  .polling  places  instead  of  one,  thus 
necessitating  the  appointment  of  an  additional  set  of  election  judges 
not  authorized  by  law,  such  irregularity  will  not  affect  the  validity  of 
the  ballots  cast  at  either  or  both  of  such  polling  places,  when  it  docs  not 
appear  to  have  had  any  bearing  upon  the  result  of  the  election  to  tha 
prejudice  or  disadvantage  of  the  defeated  candidate. 
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Elictiox  Law3  —  Construction  ot  Mandatory  Provtstons.  —  When  an 
election  law  itself  declares  ft  specified  irregularity  in  an  election  to  ba 
fetal,  conrts  will  fuUow  that  command  irrespective  of  their  views  of  the 
importance  of  the  requirement,  but  in  the  absence  of  such  mandatory 
provision,  an  irregularity  not  so  vital  as  to  prevent  a  free  and  full  ex- 
pression of  the  popular  will,  will  be  considered  as  immaterial,  and  will 
not  vitiate  the  whole  return. 

Election  Laws  —  Construction  — iRREauLARiriES.  — Courts  will  consider 
the  chief  purpose  of  election  laws,  so  as  to  obtain  a  fair  election  and  an 
honest  return,  as  paramount  in  importance  to  minor  requirements  which 
prescribe  the  formal  steps  to  reach  that  end;  and  in  order  not  to  defeat 
the  main  design,  are  frequently  led  to  ignore  such  innocent  irregulari* 
ties  of  election  ofUcers  as  are  free  from  fraud,  and  have  not  interfered 
with  a  full  and  fair  expression  of  the  voter's  will. 

Election  Contest.  The  official  ballot  over  which  the  con- 
test arose  was  as  follows:  — 

'•STATE,  COUNTY,  AND  TOWNSHIP  TICKET,  PETTIS  COUNTY, 

MISSOURI. 

Democratic.  Republican.  Union  Labor. 

«*••  ••••  ••«• 

*«•»  ••*•  •••• 

«•••  ••••  •••• 

For  Sheriff.  For  Sheriff.  For  Sheriff. 

,  J.  A.  Bowers.  Ellis  R.  Smith.  O.  D.  Sappington. 

*•••  ••••  •«*• 

*•«•  ••••  ••*• 

*•*•  ••••  •••• 

The  blanks  in  the  ballot  indicated  by  the  stars  were  filled 
in  the  original  with  the  names  of  the  several  party  nominees 
from  the  various  state,  county,  and  township  offices.  The 
abstract  of  returns  for  the  whole  county  showed  the  vote  as 
follows:  — 

For  Bowers 3,289 

For  Smith 8,332 

For  Sappington 65 

For  No  Vote 197 

Total 6,873 

And  for  the  city  of  Sedalia:  — 
Sedalia  City,  A  to  K,— 
Bowers.  Smith.  Sappington.  No  Vote. 

618  852  19  93 

Sedalia  City,  L  to  Z,— 
Eowers.  Smith.  Sappington.  No  Vote. 

654  840  13  71 

Total 0,160 
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Jackson  and  Montgomery^  and  Charles  E,  Yeater,  for  th« 
appellant. 

W.  S.  Shirk,  Bothwellj  and  Jaynes,  and  Sangree  and  Laming 
for  the  respondent. 

Barclay,  J.  This  appeal  was  first  heard  in  division  1, 
and  a  conclusion  announced  November  9,  1891. 

After  a  motion  for  rehearing  was  denied,  plaintiff  moved  to 
transfer  the  cause  to  the  court  in  banc.  The  motion  was  ul- 
timately sustained,  upon  the  entry  of  a  dissent  hy  one  of  the 
judges  to  the  decision  of  the  first  division. 

The  case  was  then  fully  reargued  before  the  whole  court. 

It  is  a  statutory  contest  to  determine  the  respective  rights 
of  the  parties  to  the  office  of  sheriff  of  Pettis  County. 

The  election  in  question  took  place  November  4, 1890.  Mr. 
Bowers  is  the  contestant.  For  convenience  he  will  be  called 
the  plaintiff,  and  his  opponent,  Mr.  Smith,  who  is  the  con- 
testee,  the  defendant. 

Plaintiff's  notice  of  contest  assigned  several  distinct  grounds, 
in  as  many  paragraphs,  in  the  nature  of  counts,  or  causes  of 
action.  After  it  was  served,  defendant  gave  plain  tiff  a  counter- 
notice,  which  (besides  denying  the  plaintiff's  charges)  al- 
leged a  number  of  objections  to  the  original  count  of  the 
ballots,  and  claimed  that  corrections,  to  defendant's  advan- 
tage, should  be  made  therein  in  a  number  of  particulars. 

The  circuit  court  of  Pettis  County  sustained  motions  to 
strike  out  some  parts  of  plaintiff's  notice.  Exceptions  were 
saved  to  that  ruling. 

The  case  then  came  to  trial.  As  will  appear,  the  real  issues 
were  finally  resolved  into  questions  of  law,  and  upon  them  the 
trial  court  found  for  the  defendant. 

Plaintiff  then  appealed,  after  the  usual  motions. 

After  the  formal  contest  began,  plaintiff  applied  for,  and  ob- 
tained, a  recount,  by  the  county  clerk  of  the  original  ballots 
cast  at  all  the  precincts  in  the  county.  The  recount  was  con- 
ducted as  provided  by  the  statute  on  that  subject:  Rev.  Stats., 
1889,  sees.  4721,4726.  It  resulted  in  an  exhibit  that  defend- 
ant had  a  plurality  over  the  plaintiff  of  thirty  three  votes  in 
the  county,  and  that  no  less  than  three  thousand  voters  had 
cast  their  ballots  in  the  city  of  Sedalia  at  that  election. 

Both  parties  rely  on  the  recent  statute  concerning  elections 
(Rev.  Stats.,  1889,  sees.  4756,  4794),  commonly  known  as  the 
"Australian  Ballot  Law,"  as  first  enacted  in  tliis  state.     It  is 
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thus  conceded  to  apply  to  Sedalia  as  a  city  of  over  five  thous- 
and population.  The  points  of  difference  to  be  determined 
relate  to  features  of  the  election  in  that  city,  held  under  that 
law. 

We  need  not  pause  to  state  the  particulars  of  the  rulings  of 
the  trial  court,  raising  the  material  questions  involved,  but 
shall  proceed  at  once  to  the  merits  of  the  dispute. 

Plaintiff's  contention  is,  that  the  entire  returns  from  Se- 
dalia should  be  thrown  out  of  the  final  count,  for  several 
reasons. 

1.  He  claims  that  the  official  ballots,  printed  by  the  county 
clerk  for  use  at  the  voting  places  in  that  city,  contained 
(among  others)  the  names  of  the  nominees  of  the  Union-Labor 
party,  and  that  that  political  party  had  not  polled  three  per 
cent  of  the  entire  vote  at  the  last  previous  general  election,  as 
required  by  section  4760,  Revised  Statutes,  1889. 

Conceding,  without  investigating,  the  fact  on  which  that 
claim  rests,  does  it  follow  that  the  vote  of  the  precinct  should 
be  discarded  ? 

In  interpreting  the  statute  in  question,  it  must  be  remem- 
bered that  its  adoption  here  brings  it  into  subordination  to 
the  fundamental  law  of  Missouri,  and  that  prior  decisions  else- 
where, construing  enactments  on  the  same  general  topic,  can- 
not properly  be  followed  if  inconsistent  with  that  fundamental 
law. 

By  our  constitution,  general  elections  are  held  at  certain 
fixed  dates,  and  the  right  of  suffrage  is  expressly  secured  to 
every  citizen  possessing  the  requisite  qualifications.  The 
new  ballot  law  cannot  properly  be  construed  to  abridge  the 
right  of  voters  to  name  their  public  servants  at  such  elections, 
or  to  limit  the  range  of  choice  (for  constitutional  offices)  to 
persons  nominated  in  the  modes  prescribed  by  it.  Nomina- 
tions under  it  entitle  the  nominees  to  places  upon  the  official 
ballots,  printed  at  public  expense;  but  the  Missouri  voter  is 
still  at  liberty  to  write  on  his  ballot  other  names  than  those 
which  may  be  printed  there. 

The  statute  recognizes  this  right  by  requiring  sufficient 
blank  space  for  such  writing,  next  to  the  printed  names  of 
candidates  for  each  office:  Rev.  Stats.  1889,  sec.  4773. 

In  this  respect  our  law  differs  from  the  English  act  of  1872, 
under  which  no  actual  poll  of  voters  is  held  unless  more  can- 
didates are  formally  nominated  than  there  are  vacancies  to 
be  filled. 
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These  observations  seem  necessary  to  guard  against  the 
supposed  efTect  of  adjudications  in  other  states  or  countries, 
construing  features  of  such  laws  differing  from  those  in  force 
in  this  state. 

The  living  question  which  this  case  presents  is,  what  con- 
fltruction  shall  be  given  to  the  Missouri  statute  on  this  sub- 
ject, and  to  what  extent  the  constitutional  rights  of  voters 
depend  upon  the  correctness  of  action  of  the  county  clerk  in 
preparing  and  printing  the  ofiTicial  ballots? 

The  act  of  the  clerk  which  is  called  in  question  consisted 
of  admitting  names  to  the  ballot,  not  of  excluding  any. 

There  is  a  substantial  difference,  in  principle  and  in  effect, 
between  admitting  and  excluding  such  names. 

The  practical  consequence  of  erroneously  adding  a  name  to 
the  ticket  is  merely  to  enlarge  the  voter's  range  of  choice 
among  candidates  on  the  official  list.  In  Missouri  any  voter 
may  add  such  a  name  for  himself  in  the  blank  provided  on 
the  ballot  for  that  purpose. 

How  then  are  errors  of  this  sort  to  be  treated? 

Plainiiff  insists  that  they  vitiate  the  whole  return;  that 
every  such  error  of  judgment  is  a  sufficient  ground  to  disfran- 
cliise  the  voters  of  the  locality  where  such  ballots  are  used. 

The  law  in  question  presents  a  number  of  points  at  which 
errors  maybe  expected  of  the  most  faithful  and  conscientious 
officers.  It  will  often  require  nice  judgment  to  determine, 
among  other  things,  whether  party  candidates  have  been  reg- 
ularly nominated;  how  declinations  should  be  treated;  whether 
certificates  of  independent  nominations  have  the  necessary 
signatures;  whether  the  signers  are  "resident  electors"; 
whether  nomination  certificates  are  formally  sufficient  under 
the  law;  or  whether  acknowledgments  thereof  have  been 
"executed  with  the  formalities  prescribed  for  the  execution  of 
an  instrument  affecting  real  estate":  Rev.  Stats.,  1889,  sees. 
4756-4763. 

It  is  declared  to  be  the  duty  of  the  county  clerk  to  provide 
the  ballots,  and  that  all  others  than  those  printed  by  him 
according  to  the  provisions  of  this  law  "shall  not  be  cast  or 
counted  in  any  election."  The  plain  meaning  and  purpose 
of  this  expression  can  be  seen  from  the  context  in  the  sec- 
tion in  which  it  occurs  and  that  which  next  follows:  Rev. 
Stats.,  1889,  sees.  4772,  4773.  The  design  is  to  preclude  the 
voter  and  his  party  friends  from  supplying  his  own  ballot,  as 
was  the  former  practice,  and  to  compel  him  to  use  only  that 
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furnished  by  the  state  through  the  county  clerk.  The  latter 
ia  directed  to  print  no  other  names  on  the  voting  papers  than 
those  of  the  candidates  nominated  according  to  the  provisions 
of  tliat  law.  The  title  of  the  original  act  (Session  Acts  1889, 
p.  105)  and  its  opening  lines  show  that  uniformity  in  the 
printing  arid  appearance  of  the  ballots  is  one  of  the  main 
objects  aimed  at.  Tiie  prohibitions  above  noted  are  inserted 
to  further  that  object;  but  they  give  no  countenance  to  the 
notion  advanced  by  the  plaintiff  that  their  purpose  or  effect 
is  to  nullify  the  result  of  every  election  at  which  the  county 
clerk  may  make  some  error  in  publishing  or  printing  the 
names  on  the  only  ballots  that  can  be  used. 

Legislative  language  should  be  clear  and  unequivocal  to 
justify  an  inference  that  such  consequences  were  intended  to 
flow  from  it:  Rutherforth  on  Institutes,  2d  Am.  ed.,  p.  413. 

The  printing  of  the  ballots  "according  to  the  provisions  of 
this"  law,  and  the  antecedent  making  up  of  a  ticket  to  be 
printed  (by  acting  on  the  nominations  submitted)  are  two 
distinct  oflicial  duties.  The  county  clerk  prints  all  the  bal- 
lots, but  he  does  not  act  originally  on  all  the  nomination 
papers. 

Some  of  the  latter  are  submitted  to  the  secretary  of  state- 
and  he  certifies  certain  nominees  to  the  county  clerk:  Rev. 
Stats.   1889,  sec.  4767. 

Errors  in  omitting  or  adding  names  to  the  list  of  candidates 
by  rulings  on  the  nominating  documents  are  distinguished 
from  errors  made  in  the  mere  printing  of  ballots  by  the  terms 
of  the  law  itself.  Section  4778  provides  a  summary  remedy 
to  correct  any  "error  or  omission  in  the  publication  of  the 
names  or  description  of  candidates  nominated  for  office,  or  in 
the  printing  of  the  ballots";  so  that  the  language  of  section 
4772,  forbidding  other  ballots  than  "those  printed  by  the  re- 
spective clerks  of  the  county  courts  according  to  the  provis- 
ions of  this  article"  to  be  cast  or  counted,  obviously  carries 
no  such  meaning  as  to  nullify  ballots  printed  by  county  clerks 
as  directed  by  the  law,  and  cast  by  voters  in  conformity 
thereto,  but  incorrectly  made  up  beforehand  by  the  secretary 
of  state  or  the  county  clerk  by  erroneously  admitting  some 
candidate's  name  to  a  place  on  the  ballot. 

The  suffrage  is  regarded  with  jealous  solicitude  by  a  free 
people,  and  should  be  so  viewed  by  tliose  intrusted  with  the 
mighty  power  of  guarding  and  vindicating  their  sovereign 
rights.     Such  a  construction  of  a  law  as  would  permit  the 


June,  1892.]  Bowers  v.  Smith.  497 

disfranchisement  of  large  bodies  of  voters  because  of  an  error 
of  a  single  official  should  never  be  adopted  where  the  lan- 
guage in  question  is  fairly  susceptible  of  any  other:  Wells  v. 
Stanforth,  16  Q.  B.  Div.  245. 

Or,  as  a  very  able  judge  once  tersely  said:  "All  statutes 
tending  to  limit  the  citizen  in  his  exercise  of  this  right  [of 
suffrage]  should  be  liberally  construed  in  his  favor  ":  Owens 
V.  Stute,  64  Tex.  509. 

It  is  proper,  and  often  necessary,  to  consider  the  effect  and 
consequences  of  a  proposed  interpretation  of  a  law  to  ascertain 
what  is  probably  its  true  intent:  State  v.  Hope,  100  Mo.  361. 
The  consequences  which  would  inevitably  follow  the  accept- 
ance of  the  reading  proprosed  by  the  plaintiflf  are  so  far  reach- 
ing and  disastrous  that  they  constitute  a  vigorous  argument 
against  adopting  it. 

More  than  that,  section  4778  clearly  discloses  a  legislative 
design  to  provide  for  the  correction  of  just  such  errors  as  we 
are  considering,  at  the  instance  of  any  elector  (including 
every  one  interested)  before  the  election.  The  process  is  so 
summary  that  the  inference  is  irresistible  that  the  errors  it  is 
designed  to  reach  should  be  rectified  by  prompt  action  then, 
go  as  not  to  subject  voters  to  the  risk  of  losing  their  votes  by 
reason  of  those  errors. 

*'  Sec.  4778.  Whenever  it  shall  appear  by  affidavit  that  an 
error  or  omission  has  occurred  in  the  publication  of  the  names 
or  description  of  candidates  nominated  for  office,  or  in  the 
printing  of  the  ballots,  the  circuit  court  of  any  county,  or  the 
judge  thereof  in  vacation,  or  if  the  circuit  judge  is  then  absent 
from  the  county,  a  judge  of  the  county  court  may,  upon  ap- 
plication by  any  elector,  by  order,  require  the  clerk  of  the 
county  court  to  correct  such  error,  or  to  show  cause  why  such 
error  should  not  be  corrected." 

In  connection  with  this  section  it  should  be  remembered 
that  "  at  least  seven  days  before  an  election  "  the  county  clerk 
is  required  to  cause  the  list  of  nominations,  "arranged  in  the 
order  and  form  in  which  they  will  be  printed  upon  the  bal- 
lot," to  be  published  in  the  newspapers  as  provided  in  sec- 
tion 4768, 4769.  Thus  every  one  in  interest  is  apprised  of  the 
names  of  all  candidates,  as  determined  by  the  clerk,  at  least  one 
week  before  election  day,  to  the  end  that  steps  may  be  taken, 
if  desired  (as  indicated  by  the  language  quoted),  to  supply 
any  omissions,  or  to  correct  otlier  errors  in  that  list  as  pul)- 
lished.     If  full  effect  be  given  to  that  section,  the  injustice 

AM.  sr.  liEp.,  Vou  XXXIIL  —32 


498  Bowers  v.  Smith.  [Missouri, 

and  unfairness  wliich  otherwise  would  result  in  the  practical 
working  of  the  statute  will  be  avoided. 

This  "  ballot  reform  law "  was  intended  to  improve  the 
methods  for  giving  expression  to  the  popular  will  in  the  choice 
of  public  oflBcers.  It  should  be  construed  so  as  to  promote, 
not  destroy,  the  great  objects  in  view  in  its  passage.  It  re- 
sembles and  in  the  main  follows  statutes  elsewhere  on  the 
same  subject;  but  is  not  identical  with  its  models  at  all  points. 
A  glance  at  these  models,  however,  will  show  how  foreign  to 
the  reason  and  spirit  of  such  legislation  is  the  idea  that  the 
unwary  voter  is  to  be  subjected,  in  the  name  of  *'  reform,"  to 
the  risk  of  losing  the  right  of  suffrage  every  time  an  error  in 
admitting  a  name  to  the  ofiBcial  ballot  is  made  by  an  officer 
passing  upon  the  regularity  of  nominating  papers,  when  no 
objection  to  his  ruling  is  made  before  the  election.  Section 
4778  was  evidently  framed  with  the  view  to  avert  such  risk. 
It  coincides  with  part  of  section  19  of  the  New  York  law  of 
1890.  It  is  not  found  in  the  English  statute,  but  there  we 
read  that  "the  returning  officer  shall  decide  on  the  validity 
of  every  objection  made  to  a  nomination  paper,  and  his  de- 
cision, if  disallowing  the  objection,  shall  be  final;  but  if 
aUowing  the  same  shall  be  subject  to  reversal  on  petition 
questioning  the  election  or  return":  35  &  36  Vict.,  c.  33, 
Bched.  1,  sec.  13,  p.  214.  This  provision  applied  at  first  to 
parliamentary  elections  only;  but  after  the  decision  in  North* 
cote  V.  Pulsford,  L.  R.  10  Com.  P.  476,  it  was  extended  to  muni- 
cipal elections  (the  kind  considered  in  that  case)  by  the 
amendment  of  July  19,  1875:  38  &  39  Vict.,  c.  40,  sec.  1,  p.  283. 

So  that  in  England  and  New  York  to-day  the  erroneous 
addition  of  a  name  to  the  official  list  of  nominees,  though  not 
corrected  before  the  election,  is  harmless  in  its  efifect  upon  the 
voter's  right  to  use  the  official  ballot  without  fear  of  possible 
diRfranchisement.  This  we  consider  is  also  the  proper  mean- 
ing to  be  placed  upon  the  law  of  Missouri.  Any  other  would 
metamorphose  the  supposed  "reform"  into  a  gigantic  trap 
where  the  inoffensive  citizen  might  readily  be  deprived  of  his 
most  valuable  right  as  a  freeman  by  political  maneuvres  in 
the  form  of  "  errors,"  the  force  of  which  he  could  not  foresee 
until  too  late  to  avoid  their  consequences. 

A  single  case  appears  to  antagonize  the  conclusion  we  have 
reached  on  this  point,  namely:  Price  v.  Lush,  10  Mont.  61. 
With  all  respect  due  to  the  court  that  decided  it,  we  think  it 
embodies  a  misapplication  of  the  English  precedents  which 
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it  cites.  It  entirely  omits  to  mention  or  consider  the  effect 
of  section  19  of  the  Montana  statute  (Gen.  Laws  Mont., 
1889,  p.  140,  substantially  the  same  as  our  section  4778), 
which  should  be  given  some  significance  to  prevent  such  un- 
just consequences  to  voters  as  have  been  explained,  and  which 
are  impossible  under  the  English  ballot  act,  which  that  case 
purports  to  follow  and  expound. 

Some  other  decisions,  however,  are  supposed  to  cast  light 
on  the  present  discussion,  and  will  therefore  be  touched  upon. 
In  Talcott  v.  Philbrlck,  59  Conn.  472,  the  supreme  court  of 
Connecticut  had  to  deal  with  a  statute  so  unlike  the  Missouri 
law  that  it  does  not  even  provide  for  printing  the  list  of  can- 
didates at  public  expense;  but  it  requires  the  secretary  of 
fltate  to  furnish  at  cost  (to  all  persons  applying  for  them) 
blank  slips  of  paper,  of  uniform  size,  color,  etc.,  indorsed  (in 
print)  ''official  ballot,"  and  upon  these  papers  the  respective 
political  parties  may  cause  the  names  of  their  own  nominees 
to  be  printed,  under  provisions  declaring  that  "in  addition 
to  the  official  indorsement  the  ballots  shall  contain  only  the 
names  of  the  candidates,  the  office  voted  for,  and  the  name  of 
the  political  party  issuing  the  same":  Pub.  Laws,  Conn.  1889, 
sec.  1,  p.  155;  and  further  that  "all  ballots  cast  in  violation 
of  the  foregoing  provisions,  or  which  do  not  conform  to  the 
foregoing  requirements,  shall  be  void  and  not  counted  ":  Pub. 
Laws,  Conn.  1889,  sec.  12. 

The  case  showed  that  some  ballots,  in  a  local  election,  had 
been  issued  by  the  Republican  party,  but  were  headed  "Citi- 
zens"; yet  so  loth  was  the  court  to  disfranchise  a  few  per- 
sons, who  had  voted  for  an  alderman  in  Hartford,  that  the 
ruling,  pronouncing  the  "citizens"  ballots  illegal,  was  made 
by  three  judges  only,  the  other  two  dissenting. 

The  exact  value  of  such  a  decision  in  enlightening  the  case 
at  bar  we  need  not  pause  to  measure.  The  reader  can  prob- 
ably as  well  determine  that  for  himself. 

In  People  v.  Board  of  Canvassers,  129  N.  Y.  395,  the  statute 
required  a  certain  uniform  official  indorsement  on  all  ballots, 
cast  at  any  one  polling  place,  to  preclude  identification  of  any 
particular  vote  or  class  of  votes,  and  declared  that  "  no  ballot 
that  has  not  the  printed  official  indorsement  shall  be  counted." 
The  facts  were  that  certain  ballots,  having  an  indorsement 
different  from  others  properly  used  at  the  precinct  in  question, 
were  Toted  by  twelve  hundred  and  fifty-two  ©lectors;  and 
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the  court  rejected  the  hallota  mentioned,  but  only  by  the  con- 
currence of  four  judges,  three  others  dissenting. 

We  mention  tliese  cases  neither  to  approve  nor  to  disapprove 
them;  but  to  indicate  how  inapplicable  they  are  to  the  cnse 
in  hand,  and  to  sliow  that  even  with  language  as  positive  as 
that  they  construe,  how  reluctant  are  the  courts  to  adopt  ati 
interpretation,  tiie  effect  of  which  is  to  deprive  a  large  num- 
ber of  their  fellow-citizens  of  the  electoral  franchise. 

Havitig  regard  to  the  spirit  and  purpose  of  the  Missouri 
statute,  and  to  the  general  principles  governing  the  treatment 
of  popular  elections  by  the  courts  in  tliis  country,  we  think  it 
should  be  held  that  where  a  candidate  for  public  office  causes 
no  timely  objection  to  be  made  before  the  election  (as  per- 
mitted by  section  4778),  he  Bhould  be  regarded  as  having 
waived  all  objections  that  may  exist  to  the  presence  on  the 
official  ballot  of  any  names  of  nominees  not  properly  entitled 
to  be  there.  Compare  Regina  v.  Blackbw-ne,  6  Out.  Pr.  308,  and 
Allen  v.  Glynn,  17  Col.  338,  31  A  in.  St.  Rep.  304. 

2.  It  is  next  charged  that  the  "  Union  Labor  "  list  of  namea 
of  candidates  was  not  legally  certified  to  the  county  clerk. 
How  it  was  certified  is  not  stated.  That  it  was  not  certi- 
fied at  all  is  not  alleged.  From  what  appears  it  is  evident 
that  the  pleader  is  giving  merely  his  views  of  the  certificate, 
of  which  neither  the  language,  substance,  nor  legal  import  is 
mentioned,  so  that  the  court  cannot  judge  whether  it  was 
"legally  certified"  or  not. 

In  addition,  therefore,  to  the  reasons  already  assigned  for 
declining  to  review  in  this  proceeding  the  alleged  errors  of 
the  county  clerk  in  preparing  and  printing  the  ballot,  the  ap- 
plication of  a  familiar  rule  of  code  pleading  makes  it  unneces- 
sary to  discuss  as  a  fact  such  a  legal  conclusion  as  alludes  to 
the  certification  of  the  **  Union-Labor"  ticket. 

3.  It  is  next  asserted  that  the  votes  from  Sedalia  should  be 
excluded  because  they  were  received  at  two  polling  places 
instead  of  at  one. 

It  appears  that  the  county  court  had  designated  Sedalia 
city  as  one  election  district,  but  had  further  provided  two 
voting  places  therein  for  holding  this  election,  with  one  set 
of  judges  at  each,  as  hereafter  more  particularly  described. 
This  was  done  by  orders  to  that  effect  before  the  election. 
Both  of  the  voting  precincts  were  at  the  courthouse  in  that 
city. 

At  one,  the  voters  whose  surnames  began  with  the  letters 


June,  1892.]  Bowers  v.  Smith.  601 

"A"  to  "K"  voted;  at  the  other,  those  with  the  letters  "L" 
to  *'  Z."  Each  poll  was  reached  by  way  of  a  window,  and  the 
two  were  only  seventy-five  feet  apart.  The  windows  fronted 
on  one  portico  of  the  court  building.  Through  them  pass- 
ways  led  to  the  polling  booths  in  the  rooms  within,  where  the 
election  judges  were  stationed  and  received  tlie  ballots. 

Assuming  that  these  arrangements  involved  the  irregular- 
ity of  receiving  the  vote  at  two  places  instead  of  at  one,  does 
it  nullify  the  will  of  the  people  so  expressed,  tho  election 
having  been  regular  in  other  respects? 

Undoubtedly  some  irregularities  are  of  so  grave  a  nature 
as  to  invalidate  the  whole  return  of  the  precinct  at  which 
they  occur;  as,  for  example,  the  omission  of  registration: 
Zeiler  v.  Chapman,  54  Mo.  502,  In  determining  which  are 
of  that  kind,  the  courts  aim  merely  to  give  effect  to  the  intent 
of  the  lawmakers  in  that  regard,  aided  by  establislied  rules 
of  interpretation. 

If  the  law  itself  declares  a  specified  irregularity  to  be  fatal, 
the  courts  will  follow  that  command  irrespective  of  their 
views  of  the  importance  of  the  requirement:  Ledbetter  v.  /7a7, 
62  Mo.  422.  In  the  absence  of  such  declaration,  the  judiciary 
endeavor  as  best  they  may  to  discern  whether  the  deviation 
from  the  prescribed  forms  of  law  had  or  had  not  so  vital  an 
inliuence  on  the  proceedings  as  probably  prevented  a  free 
and  full  expression  of  the  popular  will.  If  it  had,  the  irregu- 
larity is  held  to  vitiate  the  entire  return;  otherwise  it  is  con- 
sidered immaterial. 

It  has  been  sometimes  said  in  this  connection  that  certain 
provisions  of  election  laws  are  mandatory,  and  others  direct- 
ory. These  terms  may,  perhaps,  be  convenient  to  distin- 
guish one  class  of  irregularities  from  the  other;  but  strictly 
speaking,  all  provisions  of  such  laws  are  mandatory  in  the 
Bense  that  they  impose  the  duty  of  obedience  on  those  who 
come  within  their  purview;  but  it  does  not  therefore  follow 
that  every  slight  departure  therefrom  should  taint  the  whole 
proceedings  with  a  fatal  blemish. 

Courts  justly  consider  the  chief  purpose  of  such  laws, 
namely,  the  obtaining  of  a  fair  election  and  an  honest  return, 
as  paramount  in  importance  to  the  minor  requirements  which 
prescribe  the  formal  steps  to  reach  that  end,  and,  in  order 
not  to  defeat  the  main  design,  are  frequently  led  to  ignore 
such  innocent  irregularities  of  election  officers  as  are  free  of 
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fraud,  and  have  not  interfered  with  a  full  and  fair  expres- 
sion  of  the  voters'  choice. 

Thus,  in  Davis  v.  Slate,  75  Tex.  420,  the  law  required 
that  each  ward  in  a  town  should  "  constitute  an  election  pre- 
cinct ";  yet,  in  San  Marcos,  a  town  incorporated  with  four 
wards,  the  county  commissioners  established  two  precinctft 
only  (without  reference  to  ward  lines),  and  each  included 
parts  of  the  adjacent  country;  but  the  court,  after  full  dis- 
cussion of  the  general  subject,  held  that  the  election  in  those 
precincts  was  not  avoided  by  the  irregularity. 

In  Stemper  v.  Higgins,  38  Minn.  222,  a  general  election  was 
conducted  in  the  village  of  Medelia  by  its  officers,  as  though 
it  constituted  a  district  separate  from  the  township  in  which 
it  was  situated,  where  also  a  precinct  was  open;  whereas  the 
law  declared  that  "every  organized  township,  and  every  ward 
of  an  incorporated  city  is  an  election  district";  yet  the  court 
held  the  returns  from  the  village  valid,  despite  the  irregular- 
ity indicated. 

These  cases  find  support  in  others,  illustrating  the  same 
principle:  Gass  v.  State,  34  Ind,  425;  Dale  v.  Irwin,  78  111. 
180;  WheelocWs  Case,  82  Pa.  St.  297;  Preston  v.  Culbertson,  58 
Cal.  209;  Farringlon  v.  Turner,  53  Mich.  27;  51  Am.  Rep.  88; 
and  Peard  v.  State^  34  Neb.  372,  a  case  under  a  ballot  reform 
statute. 

Such  rulings  are  not  peculiar  to  election  proceedings,  but 
result,  logically,  from  the  application  to  them  of  a  time-tested 
rule  of  interpretation  which  requires  that  the  general  design 
And  object  of  a  law  be  kept  in  view  and  efifectuated,  even  if  it 
be  necessary,  in  so  doing,  to  restrict  somewhat  the  force  of 
subsidiary  provisions  that  otherwise  would  conflict  with  the 
paramount  intent:  Cortis  v.  Kent  Waterworks  Co.,  7  Barn.  <fe 
C.  330.  Elections  under  the  '*  Australian  ballot "  statutes,  fall 
within  reach  of  the  principle  above  stated. 

In  the  English  law  of  1872  it  is  enacted  that  "no  election 
shall  be  declared  invalid  by  reason  of  a  noncompliance  with 
the  rules  contained  in  the  first  schedule  to  this  act,  or  any 
mistake  in  the  use  of  the  forms  in  the  second  schedule  to  this 
act,  if  it  appears  to  the  tribunal  having  cognizance  of  the  ques- 
tion that  the  election  was  conducted  in  accordance  with  the 
principles  laid  down  in  the  body  of  this  act,  and  that  such 
noncompliance  or  mistake  did  not  affect  the  result  of  the  elec- 
tion ":  Ballot  Act,  1872,  35  &  36  VicL  o.  33,  sec.  13,  p.  200. 
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The  rules  and  schedules  prescribe  the  forms  of  nomination 
papers,  and  the  procedure  for  conducting  the  election. 

It  has  been  judicially  determined  in  that  country  that  the 
language  just  quoted  is  merely  declaratory  of  the  common  lavr 
of  England:   Woodward  v.  Sarsons^  L.  R.  10  Com.  P.  751. 

It  certainly  goes  no  further  as  a  curative  power  than  the 
accepted  general  principles  of  the  law  of  elections  in  this 
country,  as  expounded  by  the  courts. 

We  consider  that  they  have  a  just  and  proper  application 
to  the  facts  now  in  judgment.  It  is  not  asserted  on  tliis  ap- 
peal that  the  supposed  irregularity  of  having  two  voting  bootlis 
instead  of  one  had  any  bearing  upon  the  result  of  the  electioa 
to  the  prejudice  of  plaintiff,  and  we  are  unable  to  conjecture 
how  it  could,  in  anywise,  have  redounded  to  his  disadvan- 
tage. We  believe  it  furnishes  no  sufficient  reason  for  exclud- 
ing the  vote  of  the  two  precincts  in  the  circumstances. 

4.  We  conclude  that  a  reasonable  and  natural  construction 
of  the  law  forbids  us  to  repudiate,  for  any  such  reasons  as  have 
been  presented,  the  three  thousand  votes  cast  in  Sedalia  in 
1890. 

If  for  every  error  of  a  county  clerk  or  harmless  irregularity 
in  election  procedure,  citizens,  having  no  control  over  either, 
are  to  lose  their  right  of  choosing  public  officers,  the  ''reform 
ballot  act,"  instead  of  being  found  an  improvement  of  the 
machinery  of  popular  government,  will  justly  be  denounced 
as  a  '*  snare  to  entrap  the  unsuspecting  voter  ":  Gumm  v.  Hub' 
bard,  97  Mo.  319;  10  Am.  St.  Rep.  312.  Such  a  result,  how- 
ever, was  never  contemplated  in  its  enactment,  and  should 
not  be  brought  about  by  a  narrow  and  technical  reading  of  it. 

"Where  any  particular  construction  which  is  given  to  an 
act  leads  to  gross  injustice  or  absurdity,  it  may  generally  be 
said  that  there  is  fault  in  the  construction,  and  that  such  an 
end  was  never  intended  or  suspected  by  the  framers  of  the 
act":  Peckham,  J.,  in  People  v.  Board  of  Canvassers,  129 
N.  Y.  395. 

While  it  is  well  enough  to  insist  on  a  proper  and  strict  per- 
formance of  duty  by  officers  conducting  elections,  we  are  not 
of  tlie  number  of  those  who  imagine  that  such  performance 
will  be  promoted  by  disfranchising  the  whole  body  of  electors 
in  any  locality  where  errors,  such  as  are  here  charged,  occur. 
The  legislature  has  not  plainly  declared  such  a  purpose,  and 
we  think  it  should  never  be  imported  into  a  statute  by  con- 
struction. 
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It  seems  to  us,  after  full  reconsideration  of  the  case,  that 
tlie  decision  of  Judge  Field  on  the  circuit,  in  favor  of  defend- 
ant, was  right,  and  should  be  affirmed. 

Black,  Brace,  and  Macfarlane,  JJ.,  concur;  Sherwood, 
C.  J.,  and  Gantt,  J.,  dissent.  Thomas,  J.,  will  express  his 
views  in  a  separate  opinion. 

Mb.  Justicb  Gantt  dissented  from  the  conclusion  annonnced  by  the  ma- 
jority of  the  court,  and  in  expressing  his  reasons  therefor  and  the  view  en- 
tertained by  himself  in  regard  to  the  law  under  consideration,  said  that 
"the  contestor  insists  that  the  vote  of  the  city  of  Sedalia  should  be  rejected 
altoi^etlier,  because  the  oflScial  ballot  prepared  by  the  county  clerk  and  used 
at  that  precinct  contained,  in  addition  to  the  names  of  the  Democratic  and 
Republican  nominees,  duly  certified  to  the  county  clerk,  the  names  of  cer- 
tain parties  as  candidates  of  the  Union-Labor  party,  among  others,  that  of 
George  D.  Sappington,  for  sheriff,  when,  in  fact,  no  such  party  at  the  last 
previous  general  election  had  cast  three  per  cent  of  all  the  votes  of  Pettis 
County,  and  no  nominations  of  such  a  party  had  been  certified  to,  or  filed 
with  the  county  clerk  as  required  by  said  article  3  of  chapter  60. 

"This,  it  will  be  readily  seen,  presents  a  question  of  great  moment.  The 
right  of  suffrage  is  justly  esteemed  the  corner  stone  of  our  free  institutions. 
Our  election  laws  are  framed  with  the  special  purpose  of  preserving  this 
right,  and  of  enabling  every  citizen,  whatever  his  position  in  society,  to  ex- 
press his  choice,  untrammeled  and  unintimidated.  It  is  earnestly  contended 
by  counsel  that,  if  the  statute  is  to  be  construed  so  that  ballots  cannot  be 
counted  which  contain  names  of  candidates  prohibited  by  the  statutes,  then 
it  is  unconstitutional.  The  argument  of  counsel  for  contestee  is  based  upon 
the  wrong  that  would  be  done  the  voter  to  deprive  him  of  his  franchise  on 
account  of  the  illegal  act  of  a  public  ofHcer,  and  that  the  statute  is  merely 
directory  and  not  mandatory. 

"  Now,  section  4772  provides,  'exceptas  in  this  article  otherwise  provided, 
it  shall  be  the  duty  of  the  clerk  of  the  county  court  of  each  county  to  pro- 
vide printed  ballots  for  every  election  for  public  officers  in  whicii  the  elect- 
ors or  any  of  the  electors  within  his  county  participate,  and  to  cause  to  be 
printed  in  the  appropriate  ballot  the  name  of  every  candidate  whose  name 
has  been  certified  to  or  filed  with  him  in  the  manner  provided  for  in  this 
article.  Ballots  other  than  those  printed  by  the  respective  clerks  of  the 
county  courts,  according  to  the  provisions  of  this  article,  shall  not  be  cast  or 
oonnted  in  any  election.' 

"Section  4773  provides  that  'every  ballot  printed  under  the  provisions  of 
this  article  shall  contain  the  name  of  every  candidate  whose  nomination  fur 
any  office  specified  in  the  ballot  has  been  certified  or  filed  according  to  the 
provisions  of  this  article,  and  no  other  names.' 

"  For  the  purposes  of  this  discussion  it  must  be  taken  that  the  motion  to 
strike  out  the  allegations  in  the  notice  as  to  the  names  of  the  Union-Labor 
candidates  confesses  the  truth  of  that  averment,  which  I  hold  is  a  clear  and 
concise  statement,  and  its  sufiSciency  as  a  pleading  was  not  questioned  by 
opposing  counsel  in  the  circuit  or  this  court.  It  was  reserved  for  this  court 
to  make  the  point;  and  it  stands  admitted  that  the  ballot  contained  names 
not  certified  or  filed  in  accordance  with  said  article  3  of  chapter  60.  Th« 
statute  provided  said  ballot  should  contain  'no  other  names'  than  those 
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e«rtifled.  Here  then  is  a  positive  violation  of  a  plain  law.  What  penalty 
follows  in  sach  a  case?  The  statute  answers:  'Ballots  other  than  those 
printed  ....  according  to  the  provisions  of  this  article  (3)  shall  not  he  cast 
or  connted  in  any  election.'  These  words,  'sliall  not  be  counted,'  were  con. 
Btrned  as  mandatory  in  West  v.  Rots,  53  Mo.  350,  and  the  whole  vote  of  a 
towirsliip  ex(  luded.  Again  in  Lrdhetter  v.  Hall,  62  Mo.  422,  the  whole  vote 
of  a  towiisliip  was  excluded  under  tho  same  provision. 

"In  Oumm  v.  Hubbard,  97  Mo.  311,  10  Am.  St.  Rep.  312,  it  is  true,  the 
words  '  shall  he  considered  fraudulent '  were  in  the  statute,  but  the  words 
*and  shall  not  he  counted'  affixed  the  putiislimeut  that  should  be  visited 
upon  the  ballot  declared  by  the  statute  to  be  franduient. 

"The  aUernative  is  plain,  we  must  either  follow  a  statute  which  the 
'legislature  has  enacted,  and  had  a  perfect  right  to  enact,  or  hold  that  it  is 
optional  with  the  county  clerks  to  obey  the  election  law  or  not,  as  their 
judgment  may  dictate.  By  holding  that  a  violation  of  this  provision  does 
not  affect  an  election,  we  in  effect  nullify  the  statute,  and  say  to  election 
oflicers,  it  is  not  neoessary  to  follow  its  commands  ";  citing  also  in  support 
of  this  view.  Slate  v.  Cook,  41  Mo.  593,  State  v.  Frazier,  98  Mo.  426,  and 
stating  that  from  all  the  cases  mentioned  it  seems  evident  that  neither  aver 
ment  or  evidence  of  fraud  is  necessary  in  such  cases,  but  proof  of  a  failnro 
to  comply  with  such  mandatory  provisions  of  the  statute  will  avoid  an  elec- 
tion. "In  many  of  the  states  there  are  statutes  prescribing  the  form  of  the 
ballots,  the  kind  of  paper,  etc.,  and  prohibiting  any  marks,  figures,  or  de- 
vices by  which  one  can  be  distinguished  from  another.  These  statutes  being 
designed  to  preserve  the  secresy  of  the  ballot,  and  to  prevent  fraud,  intimi- 
dation, and  bribery,  will  generally  be  considered  mandatory,  and  this  will 
be  so  in  all  cases  wliere  the  statute  provides  tliat  a  ballot  varj'ing  from  the 
requirements  of  the  law  shall  not  be  counted":  6  Am.  &  Eng.  Ency.  of  Law, 
348,  sec.  8;  and  at  page  325,  same  volume,  it  is  said;  "A  violation  of  man* 
<latory  provisions  will  avoid  the  election,  without  regard  to  the  motives  of 
the  persons  guilty  of  the  violation,  and  without  any  inquiry  into  the  effect 
of  the  result  of  the  election." 

In  relation  to  the  contention  by  the  majority  of  the  court  that  no  harm 
was  shown  to  have  resulted  to  the  contestor  from  the  canvass  of  the  votes  as 
returned.  Judge  Gantt  said:  "It  appeared  from  the  evidence  in  the  trial 
court  that  upon  the  recount,  contestee  Smith  had  a  majority  of  tliirty-three 
votes  only.  It  further  appeared  that  there  were  one  hundred  and  sixty-four 
votes  cast  in  Sedalia  that  were  returned  'no  vote.'  In  about  three-fourths 
of  said  ballots  the  state  of  the  case  was  that  the  same  were  not  counted  be- 
cause one  of  the  three  candidates  for  sheriff  was  scratched,  leaving  the  other 
two  upon  tho  ballot,  and  in  a  very  large  majority  of  such  three-fourths  of 
said  ballots  the  aforesaid  result  arose  from  the  fact  that  the  voter  struck  out 
one  column  of  candidates,  or  the  candidates  of  one  political  party,  and  left 
the  candidates  of  the  other  two  parties  or  columns  intact.  Now,  according 
to  the  statutes  of  this  state,  as  only  the  nominees  of  two  political  parties 
had  been  certified  to  the  county  clerk,  no  other  names  could  lawfully  ba 
placed  on  the  ballots  at  said  election,  and  had  there  been  only  the  two 
names  of  the  contestor  and  contestee  on  the  official  ballot  the  striking  off  of 
either  of  their  names  would  have  left  the  other  a  vote,  but  when  a  third 
name  illegally  appeared  on  this  ballot,  tho  striking  off  of  the  name  left  a 
vote  for  two  candidates,  which  rendered  it  void,  or  'no  vote.'  There  were 
one  hundred  and  sixty-four  votes  of  this  character  in  Sedalia  alone,  and  the 
majority  is  only  thirty-three.     Who  will  say  that  the  placing  of  the  third 
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name  illegally  on  these  ballots  did  not  render  this  election  uncertain?  It 
has  often  been  said  that,  if  the  irregularities  in  an  election  are  so  great  as  to 
render  the  choice  doubtful,  they  will  avoid  the  election:  Scranion  Boroiujk 
CasCf  Briglitly'a  Election  Cases,  455;  6  Am.  &  Eug.  Euoy.  of  Law,  H-J8-, 
note,  3." 

Judge  Gantt  also  said  that  a  careful  scrutiny  of  the  statute  did  not  reveal 
anything  requiring  the  county  clerk  to  print  the  ballots  and  prescribe  what 
names  should  be  printed  thereon,  so  as  to  make  it  unconstitutional  as  con- 
Hictiug  with  a  free  and  open  ballot.  "We  agree  that  if  this  new  election 
law  of  May  16,  18S9,  should  restrict  the  electiou  to  the  names  printed  on  tha 
official  ballot,  and  made  no  provision  for  his  substituting  any  name  he  chose 
for  any  office  to  be  chosen,  it  would  be  unconstitutional.  On  the  contrary, 
it  has  expressly  guarded  against  that  in  section  4773  by  leaving  space  for 
him  to  write  the  namea  of  m  many  candidates  aa  there  are  offices  to  b* 
filled." 

"If  an  aspirant  for  office  does  not  belong  to  any  of  the  great  parties  in 
this  country,  and  is  not  fortunate  enough  to  have  the  nomination  of  a  party 
that  cast  three  per  cent  of  the  votes  at  the  last  election,  he  is  still  not 
debarred;  he  can  procure  the  certificate  of  electors  within  his  district  or 
political  division  to  the  number  equal  to  one  per  cent  of  the  vote  cast  at 
the  last  general  election.  This  system  contaias  many  features  that  are 
new,  and  they  have  not  yet  received  construction  by  the  courts  of  the  sev- 
eral states.  In  Prire  v.  Lu/ih,  10  Mont.  01,  the  supreme  court  of  Montpiiia 
held  that  as  this  was  an  English  statute,  and  had  been  often  construed  by 
the  courts  of  that  country,  the  territory  of  Montana  must  be  presumed  in 
adopting  it  to  take  it  with  the  construction  it  had  received  in  England,  and 
conseqaeiitly  held  an  election  void  where  the  successful  candidate  at  the  polls 
had  not  been  nominated  as  required  by  law,  but  had  succeeded  in  gettinj; 
his  name  on  the  official  ballot.  That  court  reached  that  conclusion  after  a 
thorough  examination  of  the  English  and  Australian  cases.  In  adopting  that 
construction,  it  followed  eminent  authority:  Pennock  v.  Dialogue,  2  Pet.  1; 
McDonald  v.  Hovey,  110  U.  S.  62S;  AUm  v.  St.  Louis  Bank,  120  U.  S.  34; 
Pratt  V.  American  Bell  Tel.  Co.,  141  Mass.  225;  55  Am.  Rep,  465;  Skouten  v. 
Wood,  57  Mo.  380." 

In  People  v.  Board  of  Canvassers,  129  N.  Y.  395,  Ruger,  C.  J.,  in  con- 
struing the  Australian  ballot  adopted  in  New  York  in  1891,  said:  "  But  it  ia 
urged  that  a  strict  construction  of  the  law  must  result  in  disfranchisement. 
This  is  true,  but  the  law  plainly  contemplates  such  a  result,  and  who  caa 
complain  except  those  who  are  opposed  to  any  restrictions  whatsoever  upon 
the  action  of  an  elector?  No  advocate  of  the  reform  ballot  law  can  justly 
criticise  a  result  which  was  in  the  minds  of  its  authors  when  the  law  was 
drafted  and  enacted.  They  clearly  contemplated  this  effect,  and  determined 
that  the  injustice  which  a  few  might  suffer  through  ignorance,  willful  blind- 
ness, or  inattention  to  the  requirements  of  law  should  not  be  permitted  to 
defeat  the  great  good  to  be  secured  to  the  whole  people  by  the  adoption  of 
an  effectual  scheme  for  the  purification  of  elections." 

"  Let  it  be  conceded  that  the  arguments  of  the  judges  in  sustaining  the 
law  proceed  principally  upon  the  necessity  of  a  secret  badlot,  and  to  permit 
tha  irregularity  to  go  unpunished  would  destroy  that  secrecy;  still  the 
great  underlying  consideration  was  that  '  elections  are  a  contrivance  of  gov- 
ernment, which  prescribes  who  are  electors,  and  how  they  may  express  tht-ir 
will,  and  it  is  a  legitimate  exercise  of  power  to  prescribe  the  descriptuju  of 
ballots  which  shall  be  used.'" 
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And  Mr.  Justice  Gantt  farther  said:  "This  case  fully  meets  the  argu* 
ment  of  respondent  that  the  ballots  in  the  case  at  bar  were  official  ballots 
prepared  by  the  county  clerk,  and  his  illegal  act  cannot  disfranchise  a  voter. 
In  the  New  York  case  the  ballot  was  indorsed  'official  ballot,'  but  by  th» 
willful  or  negligent  act  of  the  clerk  the  wrong  precinct  was  indorsed,  and 
they  were  rejected.  The  point  is  identical  in  principle.  It  was  the  act  of 
an  official,  and  that  court,  as  we  have  already  said,  but  followed  oor  owa 
decisions,  wherein  the  act  of  the  election  judges  disfranchised  a  whole  towa- 
ship."  This  view  is  fully  supported  by  Talcott  v.  Philbrick,  59  Couo.  472^ 
Fields  V.  Osborne,  60  Conn,  544;  In  re  Marks,  17  R.  I.  812. 

"  It  is  also  objected  that  notwithstanding  the  county  clerk  placed  apoa 
the  ballots  at  this  election  the  names  of  candidates  in  positive  violation  of 
the  statute,  the  contestor  cannot  complain,  because  section  4778  provides, 
'whenever  it  shall  appear  by  affidavit  that  an  error  or  omission  has  occurred 
in  the  publication  of  the  names  or  description  of  candidates  nominated  for 
office,  or  in  the  printing  of  the  ballots,  the  circuit  court  of  any  county,  or 
the  judge  thereof  in  vacation,  or  if  the  circuit  judge  is  then  absent  from  th» 
county,  a  judge  of  the  county  court,  may,  upon  application  by  any  elector, 
by  order,  require  the  clerk  of  the  county  court  to  correct  such  error,  or  to 
show  cause  why  such  error  should  not  be  corrected.'  This  section  was  in> 
tended  to  correct  mistakes  in  the  names  of  the  candidates  nominated,  or  th» 
designation  of  the  offices  for  which  they  were  candidates,  upon  Che  applica- 
tion of  any  elector.  It  does  not  purport,  nor  do  wo  think  it  was  intended, 
as  furnishing  a  mode  of  procedure  to  a  candidate  who  was  wrongfully  denied 
a  place  on  the  ticket,  nor  a  remedy  for  those  lawfully  on  the  ticket,  to 
purge  it  of  names  which  had  illegally  been  placed  thereon;  but  in  any 
event,  this  case  is  here  on  the  pleadings  alone.  There  is  nothing  in  the 
record  that  tends  to  show  that  contestor  had  any  knowledge  of  the  facts 
which  would  now  estop  iiim  of  complaining.  In  the  absence  of  proof  or  al- 
legation to  the  contrary,  it  wdl  be  presumed  that  he  acted  on  the  presump- 
tion that  the  county  clerk,  a  public  officer,  would  not  put  on  the  official 
ballot  the  name  of  any  candidate  whose  nomination  had  not  been  certified 
or  filed  as  required  by  law.  In  the  absence  of  knowledge,  no  one  will  con- 
tend he  is  estopped." 

Judge  Gantt  also  contended  that  the  vote  of  Sedalia  should  be  excluded, 
tor  the  reason  that  the  county  court  ignored  section  4673  of  the  statute  ia 
the  appointment  of  judges  for  that  precinct.  In  this  connection  he  said: 
"The  statute,  section  4777  in  connection  with  4673,  provides  that  the  court 
shall  appoint  six  judges  for  each  precinct,  and  in  this  instance  the  court  ap- 
pointed twelve  judges.  Instead  of  one  polling  place  in  the  precinct  there 
were  two,  seventy-five  feet  apart.  Difi'erent  judges  received  and  numbered 
the  ballots.  At  one  of  these  voting  places  1582  votes  were  cast,  and  at  the 
other  1578.  By  the  statute,  section  4777  in  connection  with  4673,  the  county 
courts  are  empowered  to  appoint  six  judges  only  for  each  election  precinct; 
three  of  the  judges  shall  be  selected  from  the  party  having  the  largest  vote 
at  the  last  election,  and  three  from  the  party  having  the  next  largest. 
These  judges  shall  select  the  two  judges,  one  from  each  party,  to  have  charge 
of  the  ballots  and  furnish  them  to  the  voters;  and  minute  direction  is  gives 
in  the  statute  for  the  conduct  of  the  election.  There  is  no  warrant  for  the 
appointment  of  double  this  number  and  opening  a  new  poll.  After  the  court 
had  appointed  six,  the  power  of  attorney  was  exhausted,  and  those  appointed 
after  that  derived  no  authority. 

"If  the  county  court  of  Pettis  County  may  disregard  the  election  law  by 
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appointing  six  additional  judges  and  a  seond  polling  place,  they  may  eatab* 
liah  a  dozen  in  the  same  precinct,  and  if  that  court  may  do  tiiis,  all  other 
county  courts  may  do  likewise.  The  precedent  would  be  dangerous  and 
pernicious.  It  would  open  wide  tlie  dour  for  fraudulent  practices,  and  prac- 
tically nullify  tlie  statute.  Tlie  statute  has  made  ample  provision  for  con- 
ducting an  election  by  giving  'autliority  to  the  county  court  to  make  the 
•lection  precinct  or  district  small  enough  that  six  judges  only  will  be  re- 
quired to  receive  and  count  the  vote.  The  county  court  of  Pettis  County, 
when  it  appointed  twelve  judges  for  one  precinct,  by  its  very  record  disclosed 
the  absolute  necessity  for  dividing  this  precinct.  It  is  a  virtual  finding  that 
six  judges  could  not  receive  and  count  the  votes.  Instead,  in  that  city,  of 
following  the  plain  provision  of  the  statute,  and  dividing  the  precinct,  they 
made  this  unauthorized  appointment  of  six  additional  judges,  and  in  this 
way  preserved  all  tlie  objectionable  features  of  a  popular  election,  and  secured 
to  the  people  of  tiiat  city  none  of  tlie  benefits  that  the  statute  was  designed 
to  secure.  The  statute  wisely  provides  that  each  voter  shall  vote  oidy  in 
the  township  in  which  be  resides,  or,  if  in  a  town  or  city,  then  in  the  elec- 
tion district  therein  in  which  he  resides.  This  provision  was  made  so  that 
the  judges  and  voters  could  more  readily  know  who  is  entitled  to  vote,  and 
the  more  easily  detect  any  attempt  to  vota  illegally,  either  for  want  of  resi- 
dence, or  nonage,  or  other  disability.  Moreover,  as  having  precincts  small 
«nough  for  two  judges  to  receive  ami  two  to  count,  the  judges  may  more  de- 
liberately hear  challenges,  and  decide  them  witliout  denying  others  the  right 
to  vote. 

"And  there  are  other  considerations  that  doubtless  controlled  the  legisla- 
ture. It  was  intended  that  the  boundaries  of  each  precinct  should  be  de- 
lined,  and  every  elector  therein  should  know  the  voting  place.  It  was  never 
intended,  as  was  done  here,  that  the  initial  letter  of  a  voter's  name  should 
subject  him  to  the  annoyance  of  going  from  one  voting  place  to  another  ac- 
cording to  the  initial  letter  of  his  name.  It  was  the  clear  intention  of  the 
law  that  every  voter  in  each  precinct  should  vote  at  one  and  the  same  place, 
and  that  these  precincts  should  be  small  enough  to  permit  each  voter  to  cast 
his  ballot  on  the  day  of  election  without  annoyance.  The  suggestion  that 
this  had  been  previously  doue  is  not  in  tlie  case,  aud  if  it  was  is  no  justifica- 
tion. There  was  no  evidence  heard  on  this  branch  of  the  case  tliat  would 
tend  to  estop  the  contestor. 

"As  the  judges  in  excess  of  six  were  not  even  de  facto  judges,  it  resulted 
that  at  least  six  persons  unauthorized  by  statute  were  permitted  to  pry  into 
the  ballots  of  the  voters,  and  thus  destroy  that  secrecy  which  the  constitu- 
tion secures  against  every  one  but  a  sworn  and  lawful  election  ofBcer.  Tha 
position  taken  by  my  learned  brother,  that  the  two  polling  places  within  one 
precinct  is  not  an  abuse  of  the  statute,  is  not  sustained  by  those  judges  of  this 
court  who  hold  that  this  violation  of  a  positive  enactment  does  not  vitiate 
the  election." 

In  such  case  where  the  conduct  of  the  election  is  so  grossly  irregular  that 
the  courts  cannot  determine  which  of  the  ballots  are  legal  and  whicli  illegal, 
the  whole  should  be  disregarded.  "In  no  other  way  can  the  law  be  upheM, 
and  the  purity  of  the  ballot  preserved.  It  follows  from  these  views  tlint  I 
hold  the  ballots  containing  the  names  of  the  Union-Labor  candidates  void, 
and  that  the  dividing  of  the  city  into  two  polling  places  was  illegal  and  un- 
authorized, and  resulted  in  placing  the  ballots  in  the  hands  of  parties  v  ho 
Jiad  no  authority  to  see  them,  and  was  a  clear  violation  of  the  statute.     In 
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so  doing  I  follow  the  command  of  the  law  iu  a  matter  of  the  highest  public 
concern." 

Chief  Justice  Sherwood  fully  concurred  with  Mr.  Justice  Gantt  in  the 

conclusions  reached  by  him  in  his  dissenting  opinion.  Mr.  Justice  Tliomaa 
concurred  with  the  majuiity  opinion  written  by  Mr.  Justice  Barclay,  so  far 
aa  the  division  of  election  precincts  in  Scdalia  was  involved,  but  dissented 
from  that  opinion,  and  concurred  with  Mr.  Justice  Gantt  in  holding  that  the 
ballots  containing  the  names  of  non-Union  candidates  were  unauthorized 
and  void.  In  this  connection  he  said:  "I  concur  in  the  result  reached  by 
my  brother  Gantt  on  the  second  point  discussed  in  hia  opinion,  but  I  fear  he 
has  stated  the  princi[)le3  upon  wliich  he  bases  that  result  too  broadly.  1  am 
not  prepared  to  say  that  a  county  clerk's  action  in  preparing  a  ticket  under 
our  election  laws  can  be  reviewed  by  the  courts  after  the  election  in  all  cases, 
nor  am  I  willing  to  say  that  it  cannot  be  reviewed  in  any  case.  That  would 
in  my  judgment  depend  on  circumstances. 

"  Under  the  specifications  in  the  notice  of  contest  in  this'case,  which  wer» 
stricken  out  on  motion  of  the  contestee,  the  contestor  would  have  had  the 
right  to  introduce  evidence  to  show  that  the  Union-Labor  party  had  no 
existence  in  Pettis  County;  that  Sappington  had  not  been  nominated  by  any 
party,  or  by  any  number  of  electors;  that  his  nomination  had  not  been  cer- 
tified to  the  clerk  at  all,  and  that  the  clerk  arbitrarily  put  his  name  on  the 
oflScial  ballot  without  deciiling  or  attempting  to  decide  anything,  simply  be- 
cause he  was  requested  to  put  it  there,  and  in  that  case  the  ballot  would 

have  been  voi  1 I  do  not  believe  that  the  power  of  the  secretary  of 

state  or  clerk  in  preparing  the  official  ballot  is  unlimited.  It  would  be  a  per- 
nicious doctrine  for  tlie  courts  to  assert  th;it  the  county  clerk  can  arbitrarily 
and  ad  libitum  put  names  ou  the  official  ballot  that  ought  not  to  be  put  on 
it,  and  that  the  candidates  who  have  a  lei^al  right  to  have  their  names  on  it 
must  resort  to  the  courts  before  the  election  or  lose  their  remeily;  on  the 
other  hand,  if  the  clerk  should  receive  the  certificate  of  nomination,  sliould 
examine  into  the  facts  in  regard  to  it,  shouUl  decide  that  the  names  of  the 
parties  mentioned  therein  ought  to  go  on  the  official  billot,  and  shouM  [irint 
and  publish  it  as  required  by  law,  and  no  objection  to  it  should  be  made 
prior  to  the  election,  the  courts,  in  a  contest  arising  in  regard  to  it  after  the 
election,  might  very  well  refuse  to  interfere  with  the  clerk's  decision  and 
hold  the  ballot  good,  though  it  should  turn  out  that  certain  names  were  im- 
properly printed  on  it;  but  the  courts  should  hold  the  ballot  void  if  it  ap- 
pears that  names  were  illegally  printed  on  it,  unless  it  should  be  proved  that 
the  clerk  did  consider  before  acting,  and  that  he  did  search  and  inquire  be- 
fore reaching  a  conclusion;  that  he  did  exerciselus  judgment  and  discretion, 
and  that  he  did  not  arbitrarily,  and  without  a  pretense  of  authority  or  right, 
print  the  unauthorized  names  on  the  ballot. 

"I  take  the  position  that  the  clerk  has  not  a  carte  hlanche  to  put  the  name 
of  every  eager  applicant,  who  may  so  request,  on  the  official  ballot;  nor 
should  a  ballot  be  declared  void  in  every  case  iu  which  a  name  is  on  it  which 
ought  not  to  be  on  it,  where  the  clerk  exercised  a  sound  discretion  in  pre- 
paring it.  Tin's  leaves  the  courts  to  review  the  action  of  the  clerk,  and  to 
adjudicate  the  issue  as  the  very  ri;.;ht  of  each  case  may  demand. 

**  The  court  below  ought  to  have  refused  to  strike  out  the  portions  of  the 
notice  of  contest  it  did  strike  out;  ought  to  have  heard  the  evidence  in  re- 
gard to  how  and  why  the  names  of  the  Union-Labor  candidates  were  printed 
ou  the  ballot,  and  to  have  disposed  of  the  issue  on  the  evidence. 

"I  fully  agree  with  my  brother  Barclay  in  what  he  has  said  in  his  opinion 
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in  regard  to  th«  el«otion  precincts  in  Sedalia.  For  the  reasons  given  aboT* 
I  think  the  judgment  of  the  lower  court  ought  to  be  reversed,  and  the 
cause  remanded  for  new  trial  on  the  merits." 

Elections  — ArsTRALiAN  Ballot  Law — Adding  Nameto  Ticket.  — Th« 
act  ptDviding  for  the  printing  of  an  official  ballot  at  the  public  expense,  does 
not  prevent  a  voter  from  voting  for  whom  he  chooses.  He  may  "write  or 
paste  upon  his  ballot  the  name  of  any  person  for  whom  he  desires  to  vote  for 
any  oIBco  "  :  People  v.  Shnro,  1.33  N.  Y.  493;  but  a  failure  to  comply  with  the 
section  of  the  act  concerning  nomination  is  not  aided  by  the  section  which 
permits  every  voter  to  write  or  paste  on  his  ballot  "the  name  of  any  per* 
«on  whom  he  desires  to  vote  for":  Price  v.  Lush,  10  Mont.  61. 

Elections  —  Irregularity  In  Ballots  —  Effkct  of.  —  Errors  of  publio 
officers  in  the  preparation  or  ]irinting  of  ballots  will  not  invalidate  the  bal- 
lots: Allen  r.  Olynn,  17  Col.  333;  31  Am.  St.  Rep.  304,  and  note. 

Elsotions  —  Effect  of  Ibreoclarity  of  OFFiCEas.  —  Mere  irregularities 
on  the  part  of  election  officers  do  not  vitiate  the  election:  Parvin  v.  Wimberg, 
130  Incl  561;  30  Am.  St.  Rep.  254,  and  note. 

ELKcnoN  —  CoNSTRuerioN  of  Laws.  —  Courts  should  restrict  the  excep. 
tions  which  exclude  ballots  where  the  spirit  and  intent  of  the  law  is  not 
thereby  violated:  Kellorjg  t.  Hickman,  12  Col.  256.  The  tendency  of  a 
court  is  to  effectuate  the  intent  of  the  voter,  and  a  statute  should  be  so 
construed  as  not  to  place  an  arbitrary  or  unreasonable  obstruction  in  his 
way:  People  v.  Board  of  County  Canvassers,  129  N.  Y.  395.  The  rules  pre- 
scribed by  statute  for  conducting  elections  are  designed  chiefly  to  afiford  an 
opportunity  for  the  free  and  fair  exercise  of  the  elective  franchise  and  to  as- 
certain with  certainty  the  result:  DeBeri-y  v.  Nicholson,  102  N.  O.  466;  11 
Am.  St.  Rep.  767,  and  note. 

Elections  —  Statute  when  Mandatory. — If  »  statute  expressly  de- 
clares any  particular  act  to  be  essential  to  the  validity  of  an  election,  or  that 
its  omission  will  render  the  election  void,  the  courts  must  hold  the  statute 
to  1)6  mandatory,  whether  the  particular  act  goes  to  the  merits  or  afifects  the 
result  of  the  election  or  not:  Parvin  v.  Wimberg,  130  Ind.  561;  30  Am.  St. 
Hep.  254,  and  note;  StaU  v.  Saxon,  30  Fia.  668;  32  Am.  St  Rep.  id. 
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[Ill  MISSOTTRI,  205.] 

EviDKnci  —  AocoVNT  Books.  —  Bank  books  of  accounts  and  original  entries 
shown  to  have  been  accurately  kept  and  written  up  each  day  are  admis- 
sible in  evidence  in  favor  of  the  bank. 

Alexander  and  Richardson^  and  Oillihan  and  Brosius,  for 
the  appellants. 

O,  A*  Chapmanf  for  the  respondent. 

Macfarlane,  J.  Plaintiffs  are  bankers  and  sued  the  de- 
fendants before  a  justice  of  the  peace  for  an  alleged  overdraft 
of  fifty  dollars. 
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The  case  was  taken  by  appeal  to  the  circuit  court,  when 
upon  a  trial  the  defendant  recovered  judgment,  and  plaintiffs 
appealed  to  the  Kansas  City  court  of  a})[)eals. 

Upon  a  liearing  in  that  court,  Smith,  P.  J.,  wrote  an  opinion, 
reversing  the  judgment  of  tlie  circuit  court,  and  the  appeal 
was  certified  to  tliis  court,  the  opinion  being  deemed  in  eon- 
flict  with  decisions  of  the  St.  Louis  court  of  appeals. 

At  the  trial  of  the  case  plaititiirs  offered  to  introduce  in  evi- 
dence their  "  ledger,  cash  book,  and  balance  book  kept  in  the 
transaction  of  their  business  as  bankers,  and  showing  the 
transaction  with  the  defendant,  and  offered  to  prove  that  they 
were  accurately  kept,  and  that  entries  were  made  and  the 
books  written  up  each  day  from  the  checks  of  the  customers 
and  tickets  of  the  teller,  and  that  the  books  were  balanced 
each  day  to  verify  their  accuracy."  Tliese  offers  were  refused 
and  the  books  excluded.  This  ruling  of  the  court  is  the  only 
error  assigned  here. 

Judge  Smith  in  his  opinion  says:  "Upon  the  long  and  well- 
recognized  principle  that  the  book  entries,  made  by  a  party 
himself,  or  by  his  clerk,  in  the  usual  course  of  his  business, 
being  contemporaneous  with  the  fact,  and  part  of  the  res 
fjestss,  are  admissible  in  evidence,  I  think  the  offer  of  evidence 
made  by  plaintiffs  should  not  have  been  rejected."  Since 
tliis  opinion  the  wliole  question  has  been  carefully  considered 
ny  this  court,  the  decisions  in  this  state  reviewed,  and  in  an 
elaborate  opinion  by  Black,  J.^the  same  conclusion  was  reached 
as  that  arrived  at  by  the  court  of  appeals:  Anchor  Milling  Co. 
V.  Walsh,  108  Mo.  277;  32  Am.  St.  Rep.  600. 

The  court  committed  error  in  refusing  to  admit  in  evidence 
the  books  offered.  Judgment  of  Kansas  City  court  of  appeals 
aflSrmed.     All  concur.  ^ 

EviDENCK  —  Account  Books.  —  An  acconnt  book  of  original  entries,  fair 
on  its  face,  and  shown  to  have  been  kept  in  the  nsual  course  of  business,  ii 
admissible  in  evidence  even  in  favor  of  the  person  keeping  it:  Anchor  MHl- 
tag  Co.  r.  Walsh,  108  Mo.  277;  32  Am.  St.  Rep.  600,  and  note  with  oasa« 
discussing  the  subjected  collected. 
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[lU  Missouri,  208.] 

Trust  Dkbd  bt  Married  Woman. — A  married  woman  may,  by  Joining 
with  her  husband,  execute  a  valid  mortgage  or  deed  of  trust  upon  her 
^«al  estate  to  secure  a  delit  of  her  husband,  and  may  therein  appoint  a 
tmstee  to  make  sale  in  default  of  payment  of  the  debt  secured. 

UsuBT  —  ErFKcrr  of  Contract  for.  —  While  a  contract  calling  for  asarioas 
interest  is  not  void,  still  the  creditor  forfoits  the  whole  interest,  and  the 
legal  interest  is  collectible  from  the  debtor  and  goes  into  the  school  fund. 

Usury  —  Right  to  Recover,  —One  who  voluntarily  pays  unlawful  inter- 
est upon  a  usurious  contract  cannot  recover  it  by  suit. 

Usury  —  Effect  on  Mortgage  —  Restraining  Salk. — When  usury  does 
not  invalidate  a  mortgage,  a  sale  under  tlie  power  contained  therein  will 
not  be  enjoined  by  reason  of  it,  unless  the  debtor  brings  into  court 
the  principal  and  legal  interest  due. 

Usury  —  Defensk  of  to  Mortgage  When  Lo.st.  — So  long  as  a  mortgage 
providing  for  usurious  interest  remains  executory,  the  mortgagor  may 
•vail  himself  of  the  usury  as  a  defense;  but  when  the  mortgage  con- 
tract is  executed  by  foreclosure  or  otherwise,  and  when  others  have 
in  good  faith  acquired  an  interest  in  the  property,  the  defense  of 
Usury  is  no  longer  available  to  the  mortgagor,  and  this  ia  especially 
the  case  when  he  has  been  guilty  of  laches. 

VoBEiQN  Corporation  —  Right  to  Take  Mortgage. — A  foreign  corpo- 
ration is  entitled  to  make  a  mortgage  loan  in  Missouri. 

W*  C,  Welh  and  Junius  W,  Jenkins,  for  the  Appellant. 

0.  H.  Dean  and  C.  0.  Tichenor,  for  the  Respondent. 

Thomas,  J.  Action  to  redeem  from  sale  under  a  deed  of 
trust.  Judgment  in  the  court  below  for  defendants,  and  plain- 
tiff appeals. 

The  facts  for  a  proper  understanding  of  the  questions  de- 
cided will  sufficiently  appear  in  the  opinion. 

1.  The  trial  court  was  correct  in  ruling  that  a.  feme  covert 
in  Missouri  may,  by  joining  with  her  husband  as  prescribed 
by  our  statute  of  conveyances,  execute  a  valid  mortgage  or 
deed  of  trust  upon  her  legal  real  estate  to  secure  a  debt  of  her 
husband,  and  may  appoint  therein  a  trustee  to  make  sale 
of  the  property  in  default  of  payment  of  the  debt  secured: 
Schneider  v.  Staihr,  20  Mo.  269;  Hagerman  v.  SiUton,  91  Mo. 
619;  Rinea  v.  Mansfield,  96  Mo.  394;  Wilcox  v.  Todd,  64  Mo. 
390. 

2.  It  is  contended  that  the  debt  secured  by  the  deed  of 
trust  in  question  bore  interest  at  a  usurious  rate,  and  the  sale 
for  that  reason  was  void.  The  principal  sum  secured  was  six 
thousand  dollars,  and  payable  five  years  after  date.  The  in- 
terest thereon  for  the  five  years  at  the  rate  of  ten  per  cent  was 
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secured  by  ten  notes  for  three  hundred  dollars  each,  payable 
six,  twelve,  eighteen,  twenty-four,  thirty,  thirty-six,  forty-two, 
forty-eight,  fifty -four,  and  sixty  months  after  date,  with  inter- 
est at  the  rate  of  ten  per  cent  per  annum  after  maturity,  and 
the  contention  is  that  this  transaction  is  usurious. 

Conceding  the  correctness  of  this  proposition,  without  de- 
ciding the  question,  the  plaintiff  has  no  right  to  redeem  from 
the  sale  under  the  deed  of  trust  in  question.  The  interest  notes 
falling  due  six,  twelve,  eighteen,  twenty-four,  and  thirty 
months  after  date  were  paid,  and  the  sale  was  made  for  de- 
fault of  payment  of  those  falling  due  thirty-six  and  forty-two 
months  after  date,  and  when  the  trustee  credited  the  net  pro- 
ceeds of  the  sale  on  the  note,  he  allowed  $23.08  interest  on 
the  notes  falling  due  thirty-six  months  after  date,  and  $8.08 
on  the  note  falling  due  forty-two  months  after  date.  There 
can  be  no  question  that  the  $23.08  was  legally  allowable  as 
compound  interest,  it  having  been  calculated  from  the  expira- 
tion of  the  year.  This  leaves  $8.08  only  which  could  be  re- 
garded as  usurious  interest  under  any  rule  that  could  be 
adopted.  The  land  brought  two  thousand  five  hundred  dol- 
lars at  the  sale,  and  there  is  a  large  balance  of  the  debt  that 
has  not  been  paid.  The  plaintiff  has  a  right  to  have  this  sum 
of  $8.08  credited  properly  on  the  debt,  if  it  was  usurious,  but 
she  has  no  right  to  come  into  a  court  of  equity  and  ask  to 
have  the  sale  set  aside.  If  she  had  desired  to  take  advantage 
of  the  defense  of  usury,  she  should  have  tendered  the  proper 
amount  before  sale:  Perrine  v.  Paulson,  53  Mo.  309;  McGloth- 
lin,  Adm'r,  v.  Hemery,  44  Mo.  350;  Corby  v.  Bean,  44  Mo.  879. 

A  contract  calling  for  usurious  interest  is  not  void  in  Mis- 
souri: Montany  v.  Rock,  10  Mo.  506.  In  such  case  the  creditor 
forfeits  the  whole  interest,  but  the  interest  at  the  legal  rate  is 
collectible  from  the  debtor,  and  goes  into  the  school  fund: 
Rev.  Stats.,  1889,  sec.  5976.  One  who  voluntarily  pays  unlaw- 
ful interest  upon  a  usurious  contract  cannot  recover  it  by  suit: 
Kirkpatrick  v.  Smith,  55  Mo.  389;  Ransom  v.  Hays,  39  Mo. 
445. 

It  is  no  ground  for  enjoining  a  sale  under  a  deed  of  trust 
that  the  notes  secured  reserve  usurious  interest  or  include  it, 
except  in  those  states  where  usury  renders  the  contract  void. 
The  trustee's  duty  to  sell  and  apply  the  proceeds  in  discharge 
of  the  debt  legally  due  remains  the  same.  If  he  should 
attempt  to  misapply  the  proceeds,  and  pay  on  account  of 
usury  what  was  not  legally  due,  the  court  would  interfere. 

AM.  ?r.  Ukp.,  You  XXXIIL— 33 
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Where  usury  does  not  invalidate  the  mortgage,  a  sale  under 
the  power  will  not  be  enjoined  by  reason  of  it,  unless  the 
debtor  brings  into  court  the  principal  and  the  legal  interest 
due:  Tooke  v.  Newman,  75  111.  215;  Powell  v.  Hopkins,  38  Md. 
1;  Walker  v.  Cockey^  38  Md.  75;  Eslava  v.  Crampton,  61  Ala. 
507. 

"  After  a  foreclosure,  a  mortgage  contract  is  regarded  as 
executed.  So  long  as  the  contract  remains  executory,  the 
mortgagor  can  avail  himself  of  the  usury;  but  when  it  is  exe- 
cuted, and  others  have  in  good  faith  acquired  interests  in  the 
property,  the  objection  can  no  longer  be  raised  ":  1  Jones  on 
Mortgages,  4th  ed.,  sec.  646. 

3.  The  Connecticut  Mutual  Life  Insurance  Company  at 
Hartford,  Connecticut,  though  a  foreign  corporation,  was  au- 
thorized to  make  this  loan:  Connecticut  Ins.  Co.  v.  Albertj  89 
Mo.  181;  Long  v.  Long,  79  Mo.  652. 

4.  Plaintiff's  laches  is  fatal  to  her  claim  of  relief  in  this 
case.  She  and  her  husband  executed  the  deed  of  trust  in 
1872.  The  property  was  sold  under  it  by  the  trustee  in  1876 
to  the  Connecticut  Mutual  Life  Insurance  Company,  and  the 
possession  of  the  property  was  then  surrendered  to  it.  Plain- 
tiflf's  husband  died  in  1879,  and  the  insurance  company  sold 
the  property  to  Patrick  Soden  in  1880,  for  twelve  thousand 
dollars,  and  the  latter  took  immediate  possession,  and  has 
continued  in  possession  ever  since;  and  this  suit  was  not  in- 
stituted until  1887.  The  property  having  gone  into  the  hands 
of  an  innocent  purchaser,  and  plaintiff  having  delayed  action 
for  over  eight  years  after  she  became  discovert,  and  no  defect 
in  the  proceeding  being  apparent  on  the  face  of  the  deed  of 
trust,  or  the  trustee's  deed,  it  was  too  late  for  plaintiflF  to  seek 
redress  at  the  time  she  did:  Burgess  v.  St.  Louis  Co,  R,  R.  Co., 
99  Mo.  508;  Schradski  v.  Albright,  98  Mo.  48;  Stamper  v.  Rob- 
erta, 90  Mo.  688;  Kline  v.  Vogel,  90  Mo.  248;  Reel  v.  Ewing, 
71  Mo.  29. 

What  is  said  above  in  regard  to  usury  is  based  on  the  law 
as  it  existed  in  this  state  prior  to  1891.  In  the  latter  year 
two  statutes  were  passed  making  some  radical  changes  on  this 
subject,  which  it  is  not  necessary  for  us  to  consider  at  this 
time  as  they  do  not  affect  the  transactions  involved  in  this 
controversy. 

Other  questions  are  presented  by  the  briefs  of  counsel,  but 
we  do  not  deem  them  of  sufficient  importance  to  give  them 
special  notice.     The  learned  trial  judge  in  the  court  below 
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gave  this  case  a  very  careful  consideration,  as  is  evident  from 
an  elaborate,  exhaustive,  and  able  opinion,  which  he  prepared 
and  filed,  and  which  was  printed  for  our  reference,  and  the 
conclusions  he  reached  were  not  only  sound,  but  they  were 
the  only  conclusions  he  could  have  justly  reached  under  the 
law  applicable  to  the  facts  disclosed  by  this  record,  and  the 
judgment  is  accordingly  affirmed.     All  concur. 


MORTGAOB  BT  WiFB  OF  HeR  SePAHATE  PROPERTY  TO  SeCURB  HuSBAND'S 
Debt,  and  ia  consideration  of  an  extension  of  time  for  the  payment  thereof, 
is  valid  if  fairly  obtained:  Oreen  v.  Scranagt,  19  Iowa,  461;  87  Am.  Deo. 
447,  and  note.  See  Kansas  Mfg.  Co.  v.  Gamly,  11  Neb,  448;  38  Am.  Rep. 
370.  A  wife  can,  by  complying  with  the  formalities  prescribed  by  statute, 
pass  her  whole  estate  for  the  paymentof  her  husband's  debts:  Hollisv.  Frati' 
cois,  5  Tex.  195;  51  Am.  Dec.  760,  and  note  with  many  cases  collected; 
Demarest  v.  Wynkoop,  3  Johns.  Ch.  129;  8  Am.  Dec.  467.  A  married  woman 
who  mortgages  her  separate  property  to  secure  a  loan  to  her  husband  is  • 
surety  and  not  the  principal  debtor:  Bull  v.  Cole,  77  Cal.  54;  11  Am.  St. 
Rep.  235.  A  married  woman  cannot  encumber  her  separate  property  for  the 
debt  of  anotlier:  Hartman  v.  Ogborn,  54  Pa.  St.  120;  93  Am.  Dec.  679,  and 
note.  In  Indiana  a  note  and  mortgage  executed  by  a  man  and  wife  to  secure 
a  loan  to  him  cannot  be  enforced  against  her  where  the  property  included  in 
the  mortgage  is  held  by  them  as  tenants  by  the  entireties:  Wilnon  t.  Logue, 
131  Ind.  191;  31  Am.  St.  Rep.  426. 

Usury  —  Effect  of  Contract  for.  —  A  reservation  of  an  illegal  rate  of 
interest  does  not  prevent  a  recovery  of  the  principal  and  legal  interest 
thereon:  PhUadelphia  etc.  R.  R.  Co.  v.  Lewis,  33  Pa.  St.  33;  75  Am.  Dec. 
574,  and  note;  President  etc  v.  Swayne,  8  Ohio,  257;  32  Am.  Dec.  707,  and 
note.  Interest  on  a  usurious  contract  may  be  recovered,  unless  the  party 
affected  by  the  usury  sets  up  the  usury  in  his  answer,  and  tenders  the  prin- 
cipal sum:  Rock  River  Bank  v.  Sherwood,  10  Wis.  230;  78  Am.  Dec  669,  and 
note.  The  statute  of  Arkansas  denounces  the  tailing  of  usury,  and  upon 
all  contracts  for  its  payment  impresses  the  stamp  of  absolute  nullity;  aud 
this  blight  covers  the  entire  transaction.  It  extends  to  the  principal  as  well 
as  the  illegal  interest:  Vahlberg  r.  Keaton,  51  Ark.  534;  14  Am.  St.  Rep. 
73,  and  note. 

FoRBiQK  Corporations.  —  Power  to  Contract:  See  Toledo  Tie  etc  Co. 
r.  Thomaa,  33  W.  Va.  566;  25  Am.  St.  Rep.  925,  and  note  with  oases  coUeoted. 
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Beck  v.  Haas. 

[Ill  MISSOUKI,  264.] 

9rATnTB  ov  Limitations.  —  Part  Pathent  of  a  [demand  will  take  it  out 

of  the  statute  of  limitations. 

Payments  —  Appucation  of.  —  When  a  creditor  holds  teveral  claims 
against  ilia  debtor,  the  latter  oa  making  a  payment,  may  direct  upou 
whioli  debt  it  shall  be  credited,  but  failing  to  do  this  the  creditor  may 
make  the  application  in  the  manner  most  to  his  interest.  If  neither 
the  debtor  directs,  nor  the  creditor  applies  the  payment,  the  law  will 
apply  it  to  the  debt  which  first  matures,  unless  justice  and  equity  de« 
maud  a  different  appropriation. 

Payments  —  Application  of.  —  When  a  creditor  holda  two  claims  against 
his  debtor,  and  the  latter  makes  a  payment  without  directing  to  which 
debt  it  shall  be  applied,  the  creditor  may  apply  it  equally  to  the  pay- 
ment of  each  debt,  neither  being  barred  by  limitation. 

Pabties  —  Right  of  Trustee  to  Sue.  — When  a  note  is  made  payable  to 
a  party  as  trustee  he  may  sue  thereon  in  his  own  name  after  the  death 
of  the  beneficiary  and  when  no  administrator  has  been  appointed. 

Wislizenus  and  Kleinschmidt,  for  the  appellant. 
Benjamin  J.  Klene,  for  the  respondent. 

Macfarlane,  J.  Suit  was  commenced  August  15,  1889, 
upon  a  note  for  three  thousand  dollars,  dated  April  1,  1866, 
made  by  defendant  and  one  John  Schreiber,  and  payable  to 
Cliristian  Beck,  trustee  of  Anna  Eliza  Beck,  one  year  after 
date.  Upon  the  note  credits  were  indorsed  as  follows:  April 
1,  1867,  interest  $300;  April  1,  1868,  interest  $300;  March  6, 
1873,  $50;  June  28,  1877,  $50;  November  11,  1885,  $5. 

The  answer  admitted  the  execution  of  the  note,  denied  the 
payments  of  March  6,  1873,  June  28,  1877,  and  November  11, 
1885;  and  set  up  the  statute  of  limitations  in  bar.  The  ans- 
wer furtlier  charged  that  Anna  Eliza  Beck  was  dead,  and  the 
note  being  payable  to  plaintiff  as  her  trustee  belonged  solely 
to  her  estate,  and  suit  thereon  could  not  be  maintained  in  the 
name  of  the  trustee.     The  reply  was  a  general  denial. 

The  evidence  upon  the  trial  showed  that  Anna  Eliza  Beck 
was  the  wife  of  Christian  Beck;  that  she  died  in  1881,  and 
no  administration  was  ever  taken  out  on  her  estate.  The 
evidence  further  showed  that  $300  interest  was  paid  on 
the  note  April  1,  1867,  and  April  1,  1868,  and  the  payments 
indorsed  as  such  credits  thereon.  In  1872  defendant  and 
Schreiber  gave  plaintiff  their  note  for  $900,  being  interest  for 
the  years  1869,  1870,  and  1871,  on  the  $3,000  note  in  suit.  At 
the  same  time  Haas  gave  a  second  deed  of  trust  to  secure  this 
$3,000  note  upon  certain  real  estate  in  Carondelet,  subject  to 
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a  prior  deed  of  trust  for  $3,000,  the  property  having  cost  Mr. 
Haas,  as  he  testifies,  over  $6,000.  In  1872  Haas  and  Schrei- 
ber  failed.  In  1873  Beck  foreclosed  the  deed  of  trust  above 
mentioned,  buying  the  property  subject  to  the  first  deed  of 
trust  for  $50,  which  he  credited  on  the  $3,000  note. 

The  evidence  tended  to  prove  that  in  1877  defendant  gave 
plaintiff  a  note  on  a  third  person  for  $1,000,  instructing  him 
not  to  take  less  than  $100  for  it.  He  received  that  sum  and 
credited  $50  on  the  note  in  suit,  June  28,  1877,  and  $50  on 
the  $900  note.  Plaintiff  testified  that  these  credits  were  made 
by  defendant  himself;  this,  defendant  denied.  Defendant 
also  owed  plaintiff  $100  or  more  on  account.  Defendant  re- 
mitted to  plaintiff  from  November  10,  1885,  to  July,  1887,  on 
several  occasions,  sums  of  from  $3  to  $10  each.  Plaintiff  tes- 
tified that  these  were  sent  in  response  to  demands  on  account 
of  these  debts.  Defendant  testified  that  they  were  intended 
as  mere  donations.  The  letters  accompanying  the  remittances 
gave  no  directions  as  to  the  application  of  the  amount  sent. 
Ten  dollars  were  sent  by  letter,  dated  November  10,  1885. 
Five  dollars  of  this  were  credited  on  the  note  in  suit  under 
date  of  November  11,  1885. 

The  verdict  on  the  facts  was  for  the  plaintiff,  and  from  a 
judgment  therein  defendant  appealed.  The  question  is, 
whether  the  payments  made  and  placed  as  credits  upon  the 
note  in  suit  were  sufficient  to  take  it  out  of  the  statute  of 
limitation.  The  circuit  court  held  that  they  were  so,  if  made 
as  payments. 

1.  It  is  not  disputed  by  the  defendant  that  part  payment 
of  a  demand  will  take  it  out  of  the  statute  of  limitation,  and 
if  $50  were  paid  on  the  note  June  28,  1877,  and  $5  November 
11,  1885,  the  action  was  not  barred  when  it  was  commenced: 
Wood's  Limitation  of  Actions,  sec.  97,  p.  221;  Rev.  Stats.,  sec. 
6795;  Shannon  v.  Austin,  67  Mo.  485;  Beck  v.  HaaSj  31  Mo. 
App.  183. 

2.  It  is  admitted  that  the  money  to  the  amount  indicated 
by  the  credits  on  the  note  was  paid  by  defendant  to  plaintiff, 
but  defendant  denies  that  he  intended  that  it  should  be  ap- 
plied as  payments  on  the  notes. 

The  rule  in  reference  to  the  appropriation  of  paynrents  is 
well  settled  in  this  state.  When  a  creditor  holds  several  claims 
against  his  debtor,  the  latter,  on  making  a  payment,  has  the 
right  to  direct  upon  which  debt  it  shall  be  credited;  if  ha 
gives  no  direction,  then  the  creditor,  on  receiving  the  pay- 
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ment,  can  make  the  application;  if  neither  the  debtor  directs, 
nor  the  creditor  applies,  the  payment,  then  the  law  will  apply 
it  to  the  debt  which  first  matures,  unless  justice  and  equity 
demand  a  diflferent  appropriation:  Gantner  v.  Kemper,  58  Mo. 
670;  Waterman  v.  Younger,  49  Mo.  415;  McCune  v.  Belt,  45  Mo. 
181;  Wood's  Limitation  of  Actions,  sec.  110,  p.  238. 

There  is  no  dispute  about  the  payments  made  April  1, 1867, 
and  April  1,  1868,  of  $300  each.  These  payments  were  prop- 
erly credited  on  the  note.  As  to  the  application  of  the  credit 
of  $50,  dated  June  28,  1877,  the  evidence  is  conflicting.  De- 
fendant testified  that  he  directed  the  $100  collected  to  be  paid 
on  the  $900  note,  while  plaintiff  testified  that  defendant 
directed  him  to  "credit  it  on  both  notes."  His  recollectioi. 
was  that  defendant  himself  indorsed  the  credit  on  the  note. 

As  to  the  credit  of  $5  November  11,  1885,  the  evidence 
shows  that  defendant  transmitted  to  plaintiflF  $10  in  a  letter, 
in  which  he  says:  "Inclosed  I  send  you  the  promised  $10,  I 
am  sorry  I  cannot  make  it  more."  Plaintiff  testified  that  this 
and  other  small  remittances  were  made  in  answer  to  requests 
of  payment  on  these  notes.  Defendant  testified  that  these 
payments  were  not  intended  to  apply  on  any  indebtedness  — 
•'did  not  expect  a  credit  on  the  note;  just  wanted  to  help  him 
out."  Tliis  evidence  was  ample  to  support  the  verdict  of  the 
jury  that  the  $50  credit  was  placed  upon  the  note  by  the  di- 
rection of  defendant,  and  that  the  $10  remittance  was  intended 
as  a  payment  on  existing  indebtedness. 

The  court  instructed  the  jury  that  they  should  find  those 
facts  or  the  note  was  barred  by  the  statute  of  limitation.  The 
instruction  of  the  court  on  this  question  was  full,  and  fairly 
presented  the  theories  of  both  the  parties. 

3.  It  is  insisted  that  though  plaintiff  had  the  right  to  ap- 
propriate the  ten  dollars  payment  as  a  credit  upon  either  note, 
in  the  absence  of  instructions  from  the  defendant  to  the  con- 
trary, he  had  no  right  to  divide  the  payment  and  credit,  a 
part  on  one  note  and  a  part  on  the  other  as  was  done. 

In  support  of  this  contention  two  cases  from  the  supreme 
court  of  Vermont  are  cited:  Ayer  v.  Hawkins,  19  Vt.  30,  and 
Wheeler  v.  House,  27  Vt.  735.  In  these  cases  the  court  argues 
"  that  the  right  of  designation  among  the  creditors'  demands 
is  essentially  the  right  of  the  debtor;  and  hence  if  he  silentlv 
waives  it  in  favor  of  the  creditor,  it  should  be  intended  that 
he  does  so  relying  upon  a  mode  of  application  to  which  hd 
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could  not  justly  or  reasonably  object."  That  the  debtor  could 
reasonably  object  to  any  appropriation  of  the  payment  which 
would  revive  his  legal  liability  upon  more  than  one  debt,  and 
Buch  appropriation  could  not  be  made. 

The  rule,  as  generally  understood  in  this  state,  allows  the 
creditor  to  appropriate  the  payment  in  the  manner  most  to 
his  own  interest  when  the  debtor  himself  waives  the  right, 
provided  that  the  application  he  makes  does  not  operate  in- 
equitably to  the  debtor.  He  is  not  required  to  consult  the 
interest  of  the  debtor:  See  authorities  cited  supra;  Shortridge 
V.  Pardee,  2  Mo.  App.  363;  18  Am.  &  Eng.  Ency.  of  Law, 
239,  note  2. 

We  are  able  to  see  nothing  more  inequitable  in  stopping 
the  running  of  the  statute  of  limitation  upon  two  debts  than 
upon  one  only,  neither  being  barred  at  the  time  the  payment 
is  made.  If  these  payments  had  resulted  in  reviving  debts 
already  barred,  the  effect  might  have  been  different,  though 
it  is  difficult  to  see  that  any  equities  of  the  debtor  are  affected 
in  either  case:  Johnson  v.  Johnson,  81  Mo.  335. 

But  whatever  the  correct  rule  in  such  case  maybe,  the  note 
in  suit  was  the  older  of  the  two  held  by  plaintiff,  and  if  no 
designation  had  been  made  by  either  the  debtor  or  creditor, 
the  law  would  have  applied  the  whole  payment  as  a  credit 
upon  this  note  under  the  rule  before  stated.  The  legal  elfect 
on  the  running  of  the  statute  would  have  been  the  same,  and 
defendant  can  have  no  just  ground  of  complaint. 

4.  Complaint  is  made  of  the  refusal  by  the  court  of  the 
entire  series  of  instructions  prayed  by  defendant.  Most  of 
these  instructions  were  inconsistent  with  the  law  as  herein 
declared,  and  were  properly  refused.  The  court  gave  to  the 
jury  one  plain,  consistent,  and  intelligible  instruction,  cover- 
ing every  phase  of  law  and  fact  in  the  case,  and  including 
every  proper  request  made  by  defendant.  Indeed,  the  in- 
struction is  more  favorable  to  defendant  than  he  had  the 
right  to  demand.  In  such  case  tlicre  was  no  error  in  refusing 
those  asked. 

5.  Objection  is  made  that  the  note  being  payable  to  plain- 
tiff as  trustee  for  his  wife,  and  the  wife  being  dead,  tiie  suit 
could  only  be  prosecuted  in  the  name  of  her  executor  or  ad- 
ministrator. This  contention  cannot  be  maintained.  Our 
statute  authorizes  the  trustee  of  an  express  trust  to  sue  in  his 
own  name:  Rev.  Stats.,  1889,  sec.  1991.     "A  trustee  of  an 
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express  trust,  within  the  meaning  of  this  section,  shall  Im 
construed  to  include  a  person  with  whom  or  in  whose  name  a 
contract  is  made  for  the  benefit  of  another." 

Such  is  the  definition  of  the  statute,  and  plaintiff  clearly 
comes  within  its  terms.  No  administrator  of  the  deceased 
wife  has  been  appointed,  and  defendant  has  nothing  to  do 
with  the  application  of  the  trust  fund  after  the  trustee  has 
collected  it:  Beck  v.  Haas,  31  Mo.  App.  183. 

Judgment  affirmed.    All  concur. 

LiMFTATioN  o»  AoTioKS  —  Effecjt  OF  Pakt  Patmbht  oit.  —  The  payment 

of  part  of  a  debt  ia  evidence  of  a  promise  to  pay  the  remainder,  so  as  to  pre* 
vent  the  operation  of  the  statute  of  limitations  as  a  bar:  Newlin  r.  Duncan 
1  Harr.  (Del.)  204;  25  Am.  Deo.  66,  and  note;  State  v.  Finn,  98  Mo.  532;  14 
Am.  St.  Rep.  654,  and  note;  Clement  v.  Clement,  69  Wis.  599;  2  Am.  St.  Rep. 
760,  and  note.  See  also  notes  to  Landis  v.  Rotli,  58  Am.  Rep.  749;  Wallert 
V.  Kraft,  65  Am.  Rep.  52;  and  Burgoon  v.  Bixler,  39  Am.  Rep.  418. 

Patmbnts  —  Appltcation  or  by  Dkbtor.  —  When  a  debtor  owes  the  sama 
creditor  more  than  one  debt,  he  may  generally  direct  to  what  debt  a  payment 
shall  be  applied:  Phillips  v.  Herndon,  78  Tex.  378;  22  Am.  St.  Rep.  59, 
and  note;  note  to  Frazier  v.  Lanahan,  17  Am.  St.  Rep.  518;  Washington  etc. 
Oas  Co.  y.  Johnson,  123  Pa.  St.  576;  10  Am.  St.  Rep.  553;  Putnam  v.  Russell, 
17  Vt.  54;  42  Am.  Dec.  478,  and  note;  Vicai-y  v.  Mo(yre,  2  Watts,  451;  27 
Am.  Dec.  323;  Baker  v.  Slachpoole,  9  Cow.  420;  18  Am.  Dec.  608,  and  note; 
note  to  Brady  y,' Hill,  13  Am.  Dec.  503;  Pickering  v.  Day,  3  Hoast.  474;  95 
Am.  Dec.  291. 

Patments  —  Application  of  bt  Crbditor.  —  A  creditor  may  direct  a 
payment  to  any  debt  which  he  may  choose  when  the  debtor  has  not  directed 
such  application:  Blake  v.  Sawyer,  83  Me.  129;  23  Am.  St.  Rep,  762,  and 
note  with  cases  ooUeoted;  Wood  v,  CaUaghan,  61  Mich.  402;  1  Am.  St.  Rep. 
697,  and  note. 


First  National  Bank  v.  Paynb. 

[Ill  Missoxmi,  291.] 

WrrNMSM  —  CoMPKTKNCT — DEATH  OF  CoNTRACTiNO  AoEirr. — The  ral* 
that  the  death  of  the  contractinj;  agent  of  a  surviving  party  to  a  con« 
tract  in  suit  excludes  the  evidence  of  the  other  contracting  party  does 
not  extend  further  than  to  transactions  had  by  such  party  with  the  da* 
ceased  agent  of  the  other  party  acting  in  behalf  of  his  principaL 

WrrasssBS  —  Competency  —  Death  of  Contractinq  Party. — In  an  ac- 
tion by  a  bank  seeking  to  charge  certain  indorsers  as  makers  of  a  note 
executed  by  a  maker  since  deceased  and  payable  to  his  own  order,  the 
cashier  of  the  bank  who  acted  as  its  contracting  agent  in  the  matter 
being  also  dead,  the  bookkeeper  of  the  bank  is  competent  to  testify  that 
the  note  had  not  been  indorsed  by  auch  maker  at  the  time  it  was  in. 
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dorsed  by  the  parties  sought  to  be  charged  as  makers,  and  they  are  com- 
petent to  testify  in  rebuttal  that  it  had  been  so  indorsed. 

Neootiablr  iNSTRUMEN'ra  —  Effbot  ofIndorskmbnt  by  Onb  kot  a  Patbb. 
Thu  rule  that  when  a  person  indorses  a  negotiable  note  in  blank,  not  b«» 
iiig  a  payee  or  indorsee  thereof,  he  is  to  be  treated  prima  fade  as  • 
maker,  does  not  apply  to  the  indorsement  of  a  note  made  payable  to  tho 
order  of  the  drawer. 

Negotiable  Instruments  —  Erracror  Indorskmbnt  bt  Onb  not  a  Pateb, 
One  who  indorses  a  note  made  payable  to  the  order  of  the  drawer,  can- 
not be  charged  as  a  maker,  and  can  only  be  charged  as  an  indorser  whea 
the  contract  is  perfected  by  the  indorsement  of  the  drawer's  aama  aa 
payee. 

T,  F,  McDearmon,  for  the  appellant. 

Siku  B.  Jones,  for  the  respondents. 

Brace,  J,    This  action  is  based  upon  the  indorsements  of 
defendants  upon  the  following  promissory  note  filed  with  the 
petition : — 
"  $6,000.  St.  Louis,  Mo.,  March  28,  1889. 

**  Sixty  days  after  date  I  promise  to  pay  to  Robert  H. 
Payne  or  order  $6,000.     Value  received,  with  interest  at  the 

rate  of per  centum  per  annum.     Negotiable  and  payable 

without  defalcation  or  discount. 

"  Robert  H.  Payne." 

Upon  which  were  the  following  indorsements: — 

*•  May  30,  1889.  Protest  is  hereby  waived  by  the  under- 
signed indorsers: —  *'  Robert  H.  Payne, 

"Fannie  F.  Payne, 
"Rochester  Ford." 

The  petition  was  in  two  counts.  The  first  charged  the  de- 
fendants as  makers,  the  second  as  indorsers,  waiving  protest; 
issue  was  joined  by  answer,  and  the  case  tried  before  the 
court  without  a  jury.  The  signatures  of  the  parties  on  the 
note  were  admitted. 

The  evidence  tended  to  prove  that  the  waiver  of  protest  of 
May  80,  1889,  indorsed  on  the  back  of  the  note  was  written 
on  that  day  by  Robert  H.  Payne,  and  no  authority  from  de- 
fendants to  him,  so  to  do, being  shown,  the  only  possible  ground 
of  recovery  in  the  case  was  to  charge  the  defendants  as  makers. 

The  court,  at  the  request  of  the  plaintiff,  declared  the  law 
of  the  case,  by  way  of  instruction,  to  be  that,  "  if  the  evidence 
shows  that  the  defendants  indorsed  their  names  on  the  back 
of  the  note  in  suit,  while  in  the  hands  of  the  payee,  and  that 
the  payee  negotiated  and  delivered  the  same  to  the  plaintiff 
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without  indorsing  his  name  on  the  back  thereof,  the  plaintifif 
is  entitled  to  recover  of  the  defendants  as  makers,"  found  the 
issue  for  the  defendants,  and  from  the  judgment  in  their  favor 
tlie  plaintiff  appeals. 

On  the  trial  the  plaintiff  introduced  the  oral  evidence  of  its 
clerk  or  bookkeeper,  tending  to  prove  that  the  note  in  ques- 
tion, with  other  securities,  was  on  the  day  of  its  date  delivered 
to  plaintiff's  cashier  by  Robert  H.  Payne,  the  maker,  as  col- 
lateral security  for  two  other  notes  of  the  same  date  executed 
by  hiru  aggregating  the  same  amount,  payable  to  his  own 
order  sixty  days  after  date,  and  by  him  indorsed  in  blank, 
delivered  to,  and  discounted  by  the  bank  for  him  on  that  day. 
And  that,  at  that  time,  the  name  of  Robert  H.  Payne  was  not 
indorsed  on  the  note  in  suit,  but  was  afterwards  written  on 
the  back  thereof  on  the  30th  of  May,  1889. 

To  meet  this  testimony,  the  defendants  were  introduced  as 
witnesses  in  their  own  behalf,  and  were  permitted  to  testify 
over  the  objection  of  the  plaintiff,  and  after  it  had  first  been 
shown  that  the  cashier  and  Robert  H.  Payne  were  dead  at  the 
time  of  the  trial:  the  said  Fannie  F.  Payne,  that  at  the  time 
she  indorsed  said  note  the  name  of  said  Robert  H.  Payne  was 
already  indorsed  thereon,  and  the  said  Ford  that  at  the  time 
he  indorsed  said  note  the  names  of  the  said  Robert  H.  Payne 
and  the  said  Fannie  F.  were  already  indorsed  thereon. 

The  admission  of  this  evidence,  the  plaintiff  complains  of 
as  error,  for  which  the  judgment  should  be  reversed;  and  for 
support  of  its  contention  relies  upon  a  line  of  decisions  of  this 
court,  maintaining  the  doctrine  that  the  death  of  the  con- 
tracting agent  of  a  surviving  party  to  a  contract  excludes  the 
evidence  of  the  other  contracting  party:  Stanton  v.  Ryan^  41 
Mo.  510;  Butts  v.  Phelps,  79  Mo.  302;  Williams  v.  Edwards,  94 
Mo.  447,  to  which  may  be  added  Leach  v.  McFadden,  110  Mo. 
584.  We  do  not  understand  the  rule  in  these  cases,  however, 
to  extend  further  than  to  transactions  had  by  a  party  to  the 
action  with  the  deceased  agent  of  the  other  party  acting  in 
behalf  of  his  antagonist. 

The  defendants  in  this  case  did  not  undertake,  nor  were 
they  permitted,  to  testify  in  regard  to  any  contract  or  trans- 
action they  had  either  with  Robert  H.  Payne,  the  maker  of 
the  note,  or  with  the  cashier  of  the  bank,  or  any  other  of  its 
oflBcers,  dead  or  alive.  They  were  permitted  to  testify  merely 
to  a  physical  fact,  the  existence  of  which  was  independent  of 
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any  and  all  contracts  between  the  parties,  a  fact  not  peculiarly 
within  the  knowledge  of  the  defendants  and  any  agent  of  the 
bank,  arising  from  a  transaction  between  them  and  such  agent, 
but  of  which  they  obtained  cognizance  by  their  sense  of  sight, 
and  which  was  open  to  the  cognizance  of  any  other  witness  to 
whom  an  opportunity  was  afforded  at  the  time,  of  inspecting 
the  note  in  suit,  and  concerning  which  one  of  the  plaintiff's 
officers,  who  had  such  opportunity,  testified,  and  but  for  whose 
evidence  as  to  such  fact  the  plaintiflf  would  have  made  out  no 
case  against  the  defendants. 

How  can  the  plaintiff  then  claim  that  the  defendants  should 
be  excluded  from  testifying  in  rebuttal  of  a  case  made  out 
alone  by  the  evidence  of  its  living  agent,  on  the  ground  that 
it  had  another  agent  dead,  by  whom  it  could  have  made  out 
the  same  case,  and  nothing  more.  Upon  the  face  of  the  in- 
dorsements upon  this  note  the  defendants  were  indorsers,  and 
chargeable  only  as  such.  As  we  have  seen,  the  phiintiff  failed 
to  make  out  a  case  against  them  as  indorsers;  it  then  sought 
to  charge  them  as  makers.  In  order  to  do  so,  it  had  to  resort 
to  the  extrinsic  parol  evidence  of  its  clerk,  whose  evidence 
alone  made  for  it  all  the  case  it  had.  To  exclude  the  evidence 
of  the  defendants  in  rebuttal  oi"  the  evidence  of  this  living  and 
testifying  agent  of  the  plaintiff,  as  to  a  fact  coming  to  their 
knowledge  in  exactly  the  same  way  as  it  did  to  them  —  by 
their  sense  of  sight  —  is  not  within  the  letter  or  spirit  of  the 
statute;  nor  within  any  of  the  rulings  of  this  court  on  the  sub- 
ject. 

While  we  think  the  court  committed  no  error  in  admitting 
this  evidence,  yet,  conceding  that  it  did,  and  that  the  court 
ought  to  have  decided  the  issue  upon  the  uncontradicted  evi- 
dence of  the  plaintiff,  tending  to  prove  that  it  was  indorsed 
by  Robert  H.  Payne  after  it  was  indorsed  by  the  defendants, 
and  after  it  was  delivered  to  the  bank,  it  does  not  follow  that 
this  judgment  ought  to  be  reversed, 

2.  He  was  both  the  drawer  and  payee  of  the  note.  Now, 
while  in  a  long  line  of  decisions  in  this  state  following  Powell 
V.  Thomas,  7  Mo.  440,  38  Am.  Dec.  465,  it  has  been  consistently 
and  persistently  held  that  where  a  person  indorses  a  negoti- 
able promissory  note  in  blank,  not  being  a  payee  or  indorsee 
thereof,  he  is  to  be  treated  prima  facie  as  a  maker  of  the  note: 
Lewis  V.  Harvey,  18  Mo.  74;  59  Am.  Dec.  286;  Schneider  v. 
Schiffman,  20  Mo.  671;  Baker  v.  Block,  30  Mo.  225;   Western 
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etc.  Ass'n  v.  Wolff,  45  Mo.  105;  Kuntz  v.  Tempel,  48  Mo.  71; 
Seymour  v.  Farrell,  51  Mo.  95;  Mammon  v.  Hartman,  51  Mo. 
168;  Stngg  v.  Lirinenfelser,  59  Mo.  336;  Cahn  v.  Dutton,  60  Mo. 
297;  C/ia/e  v.  Memphis  etc.  R.  R.  Co.,  64  Mo.  196;  Semple  v. 
Turner,65  Mo.  696;  Mastin  Bank  v.  Hammerslough,  72  Mo.  274; 
yet  it  will  be  found  on  examination  that  in  every  one  of  these 
cases  the  payee  of  the  note  indorsed  was  a  third  person.  We 
have  not  found  a  case  in  our  reports  or  where  it  has  ever  been 
applied  to  an  indorsement  of  a  note  made  payable  to  the  order 
of  the  drawer. 

Such  a  note  was  an  incomplete  and  void  contract  at  com- 
mon law,  but  by  the  custom  of  merchants  after  it  had  been 
negotiated,  that  is,  after  the  drawer,  as  payee,  had  indorsed 
his  name  upon  the  note  and  delivered  it  to  a  third  person,  it 
was  treated  as  a  valid,  negotiable,  promissory  note,  payable 
to  bearer,  and  has  been  so  held  in  England  since  the  statute 
of  3  <&  4  Anne,  cap.  9  (temp.  1704).  Our  statute,  Revised 
Statutes,  1889,  section  735,  is  declaratory  of  the  law  merchant 
upon  the  subject. 

The  character  of  such  an  instrument  before  it  is  indorsed 
by  the  maker  is  clearly  stated  by  Parke,  B.,  in  Hooper  v. 
Williams,  2  Ex.  20,  in  the  following  language:  "No  right  to 
sue  could  exist  in  anyone,  in  the  case  of  a  note  payable  to  the 
maker's  order,  until  the  order  was  made  in  the  shape  of  an 
indorsement;  until  that  indorsement  was  made,  it  was  an  im- 
perfect instrument,  and,  in  truth,  not  a  promissory  note  at  all, 
and  consequently  not  transferable  under  the  statute.  What, 
then,  is  the  effect  of  the  indorsement  to  another  person  ?  We 
think  it  was  to  perfect  the  incomplete  instrument,  so  that  the 
original  writing  and  indorsement  taken  together  became  a 
binding  contract,  though  an  informal  one,  between  the  maker 
and  the  indorsee,  and  then,  and  not  till  then,  it  became  an 
assignable  note."  See  also  Smalley  v.  Wight,  44  Me.  442;  69 
Am.  Dec.  112;  I  Daniel  on  Negotiable  Instruments,  sec.  130; 
Tiederaan  on  Commercial  Paper,  sec.  20;  Little  v.  Rogers,  1 
Met.  108. 

The  language  of  the  learned  judge  in  Smalley  v.  Wight,  44 
Me.  442,  69  Am.  Dec.  112,  is  that  the  note  "is  no  better  than 
blank  paper,  so  long  as  it  remains  in  the  hands  of  the  maker; 
and  although  it  has  the  form,  it  has  not  the  legal  vitality  of 
a  contract.  It  becomes  a  contract  only  by  being  negotiated. 
We  cannot  doubt,  for  the  reasons  already  stated,  that 


•  •  •  • 
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such  paper  is  invalid  as  a  contract  until  it  is  indorsed.  It 
is  the  indorsement  alone  which  gives  it  eflScacy." 

Now,  when  one  indorses  such  an  incomplete  instrument 
before  it  is  made  perfect,  by  the  indorsement  of  the  maker  as 
payee,  and  delivers  it  to  such  maker,  what  is  his  contract? 
What  can  his  contract  be  other  than  to  authorize  the  maker 
to  make  it  a  complete  and  binding  contract  on  him  as  an  in- 
dorser,  by  writing  over  his  name  the  maker  and  payee's 
name,  on  the  back  of  the  note  as  first  indorser?  This  would 
seem  to  follow  with  as  much  or  more  force  than  the  assump- 
tion that  one  who  indorses  a  completed  note,  having  one  per- 
son for  its  maker  and  another  person  for  its  payee,  but  to 
which  he  is  a  stranger,  before  it  is  indorsed  by  the  payee,  in- 
tended to  contract  as  a  maker.  In  the  one  case,  by  indorsing 
the  note,  in  itself  a  complete  contract  on  which  he  is  neither 
payee  or  indorsee,  he  must  be  presumed  to  have  intended  to 
charge  himself  in  some  relation,  and  as  he  could  not  on  this 
completed  contract  charge  himself  as  indorser,  he  must  be 
presumed  to  have  intended  to  charge  himself  as  maker.  In 
the  other,  by  indorsing  a  note  which  in  itself  is  not  a  com- 
plete contract,  he  must  be  presumed  to  have  intended  to 
charge  himself  only  in  the  manner  in  which  his  name  will 
appear  on  the  note,  when  the  contract  is  perfected  by  the  in- 
dorsement of  the  maker's  name  as  payee,  when  he  will  appear 
on  the  paper  as  indorsee,  and  his  contract  with  a  subsequent 
holder  is  that  of  an  indorser;  for  as  such  only  he  appears  on 
the  note  after  it  has  acquired  validity  as  a  contract:  Blatch' 
Jord  V.  Milliken,  35  111.  434;  Kayser  v.  Hall,  85  111.  511;  28 
Am.  Rep.  624. 

The  doctrine  that  when  a  person,  not  a  party  to  a  note,  puts 
his  name  upon  it  before  it  is  delivered  as  a  valid  contract, 
thereby  makes  himself  an  original  promisor,  so  long  main- 
tained in  this  state,  was  taken  from  Massachusetts,  the  case 
of  Powell  V.  Thomas,  7  Mo.  440,  38  Am.  Dec.  465,  being  bot- 
tomed on  Moiea  v.  Bird,  11  Mass.  440,  6  Am.  Dec.  179;  and 
while  the  doctrine  was  maintained  tliere  in  a  long  line  of 
decisions  with  the  same  persistency  as  here,  until  set  aside 
by  legislative  enactment  in  1874  (Pub.  Stats.,  Mass.,  c.  77, 
sec.  15),  yet  in  1859,  long  before  such  legislative  interfer- 
ence, the  supreme  court  of  that  state  refused  to  extend  the 
principle  to  the  case  of  a  note  payable  by  the  drawer  to  him- 
self and  indorsed  by  a  stranger  to  the  note  before  negotiation 
by  the  drawer;  that  court  saying,  in  Clapp  v.  Rice^  13  Gray, 
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403,  74  Am.  Dec.  639,  that  *'  the  correctness'of  these  decisions, 
liowever  much  they  may  be  obnoxious  to  criticism  upon  prin- 
ciple, it  is  too  late  to  question.  They  have  formed  an  estab- 
lished rule  for  the  construction  of  that  class  of  contracts  in 
Massachusetts,  which  cannot  now  be  disturbed  without  mani- 
fest injustice;  but  the  doctrine  is  somewhat  anomalous,  and  is 
not  to  be  extended  beyond  the  line  of  adjudged  cases," 

Tills  is  precisely  the  situation  with  us,  and  as  we  have  seen, 
the  case  in  hand  does  not  come  within  the  line  of  the  decisions 
in  this  state  sustaining  this  doctrine,  and,  if  our  reasoning  be 
correct,  is  not  within  the  principle  upon  which  they  are  based, 
and  ought  not  to  be  ruled  by  them.  We  also  are  unwilling 
to  extend  the. doctrine  beyond  the  line  of  the  adjudicated  cases. 

It  follows  that  on  the  uncontradicted  evidence  of  the  plain- 
tiff, the  finding  and  judgment  ought  to  have  been  for  the  de- 
fendants. The  judgment  of  the  circuit  court  is  therefore 
affirmed.    All  concur.  

WlTNKSSBS  —  DkATH  •?  OnB  PaRTT  TO  CONTRACT  —  COMPETENCY  OF  THE 
Other.  —  The  surviving  party  to  a  contract  will  not  be  permitted  to  testify 
against  the  assignee  or  representative  of  the  deceased  in  respect  to  an  al- 
leged alteration  thereof:  Harris  v.  Bank,  22  Fla.  501;  1  Am.  St.  Rep.  201, 
and  note.  The  death  of  the  vendor  in  a  parol  contract  to  convey  renders 
the  vendee  incompetent  to  testify  as  to  improvements  made  by  him  on  the 
land:  Emmely.  Uayea,  102  Mo.  186;  22  Am.  St.  Rep.  769.  A  party  cannot 
testify  as  a  witness  to  a  contract  or  conversation  between  himself  and  a 
deceased  person  when  the  opposite  party  derives  his  title  from  such  dece* 
dent:  Laratn  v.  Johtison,  78  Wis.  300;  23  Am.  St  Rep.  404.  The  same  rule 
is  maintained  in  the  following  cases:  Welch  v.  Adams,  63  N.  fl.  344;  68 
Am.  Rep.  521,  and  note;  Chapman  v.  Dougherty,  87  Mo.  617;  66  Am.  Rep. 
469;  Davis  v.  Davis,  26  Cal.  23;  85  Am.  Dec.  157. 

Negotiable  1n3Tbument3  —  Indorskment  by  One  not  Payee. — A 
stranger  indorsing  a  note  at  the  time  of  execution  ia  presumed  to  indorse  as 
a  guarantor:  Dietrich  r.  Mitchell,  43  111.  40;  92  Am.  Dea  99,  and  note  with 
cases  collected;  Moore  r.  McKinney,  83  Me.  80;  23  Am.  St.  Rep.  753,  and 
note.  See  extended  note  to  Perkins  v.  Catlin,  29  Am.  Dec.  297,  discussing 
the  liability  of  one  other  than  a  payee  or  holder  who  indorses  a  promissory 
note  in  blank;  also,  notes  to  Ball  v.  Newcomb,  42  Am.  Dea  86;  PovoeU  r. 
T/iOTTuu,  38  AuL  Dec.  467;  and  Briglit  r.  Carpenter,  34  Am.  Deo.  433. 
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Younger  v.  Judah. 

[lU  Missouri,  803.] 
Crvn.  Rights  —  Separation  of  White  from  Colored  FsRsoira  in  Thba« 
TER.  —  In  the  absence  of  valid  legislation  to  the  contrary,  the  owner  or 
manager  of  a  theater  or  other  place  of  puhlio  amusement  may  make  and 
enforce  a  mle  requiring  colored  persons  to  occupy  separate  seata  and  a 
separate  portion  of  the  building  from  white  persons.  Such  rule  ia  a  rea- 
sonable regulation,  and  is  not  in  couQiot  with  nor  in  violation  of  th« 
the  fourteouth  amendment  to  the  constitution  of  the  United  Statei. 

Henry  R.  Hall,  for  the  appellant. 

Henry  Woolman  and  Alexander  New,  for  the  respondent. 

Black,  J.  The  questions  presented  for  our  consideration 
in  this  case  arise  out  of  the  action  of  the  court  in  sustaining 
a  demurrer  to  the  plaintifif's  evidence. 

The  substantial  averments  of  the  petition  are:  That  the 
defendant  was  the  lessee  of  the  Ninth  Street  Theater  in  Kan- 
sas City,  that  the  plaintiff  purchased  two  tickets  calling  for 
seats  in  the  orchestra,  and  that  defendant  and  his  employees 
unlawfully  and  malicionsly  refused  to  seat  him  in  tlie  seats 
so  purchased.  There  is  the  furtlier  allegation  that  defendant 
and  his  agents  unlawfully,  maliciously,  and  insultingly 
ejected  plaintiff  from  the  theater. 

The  evidence  discloses  these  facts:  After  the  plaintiff  had 
purchased  the  tickets  as  alleged,  he  and  his  companion,  a 
colored  woman,  passed  up  a  flight  of  stairs.  An  employee, 
stationed  at  the  upper  landing,  received  the  tickets,  detached 
portions  of  them,  and  handed  the  seat  coupons  back  to  the 
plaintiff.  He  and  the  woman  passed  to  the  orchestra  floor, 
where  he  gave  the  seat  coupons  to  an  usher,  and  they  all  three 
started  toward  the  seats.  On  their  way,  this  usher  was  met 
by  another  one,  and  the  two  had  a  conversation.  Plaintiff"  in 
his  evidence  says  they  held  a  "  whispered  confab  for  a  few 
minutes";  that  during  this  conversation  he  overheard  the 
word  "nigger";  that  one  of  the  ushers  informed  him  that  he 
could  not  have  the  seats;  that  there  had  been  some  mistake. 
After  a  further  conversation,  the  usher  said:  "You  cannot 
stay  here;  it  is  against  the  rules."  The  usher  then  proposed 
to  exchange  the  tickets  for  others,  and  seat  him  in  a  different 
part  of  the  house,  and  for  that  purpose  started  up  to  the  bal- 
cony; but  the  plaintiff  refused  to  follow. 

As  to  what  then  occurred,  the  plaintiff  testified:  **  I  went 
on  down  to  the  box  office  and  presented  the  tickets  to  the 
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person  who  sold  them  to  me,  and  asked  him  why  I  could  not 
have  the  seats.  He  seemed  to  be  indignant,  and  said:  *  You 
can  have  them.'  He  looked  at  me  again,  and  I  suppose  he 
discovered  that  drop  of  African  blood  in  me,  and  said:  '  It  is 
a  mistake;  those  seats  are  occupied.'  "  The  person  in  charge 
of  the  ticket  oflBce  offered  to  exchange  the  tickets  for  tickets 
in  the  balcony  or  refund  the  money  paid  by  plaintifi";  but  the 
latter  refused  both  offers,  and  left  of  his  own  volition.  He 
and  his  companion  went  to  another  theater,  where  he  pro- 
cured seats  set  apart  for  colored  persons.  He  had  attended 
entertainments  at  the  defendant's  theater  on  former  occasions, 
and,  when  in  company  with  colored  persons,  took  a  seat  in 
the  balcony,  but  when  alone  was  admitted  to  the  orchestra. 
He  says  the  usher  on  the  occasion  in  question  used  sneering 
language;  but  his  further  examination  shows  clearly  that  the 
usher  did  no  more  than  say  in  firm  but  respectful  language 
that  he  could  not  have  the  seats,  because  it  was  against  the 
rules  of  the  house. 

The  charge  made  in  the  petition  that  defendant  ejected 
plaintiflf  from  the  theater  is  not  supported  by  any  evidence, 
and  must  therefore  be  disregarded. 

The  tickets  for  seats  in  the  orchestra  were  sold  to  plaintiflf 
on  the  supposition  that  they  were  to  be  used  by  white  persons. 
This  is  evident.  It  is  clear,  too,  that  defendant  had  a  rule 
to  the  effect  that  colored  persons  attending  his  place  of 
amusement  should  occupy  seats  in  the  balcony;  and  the  only 
real  question  in  this  case  is,  whetlier  he  had  a  right  to  make 
and  enforce  such  a  rule.  If  he  had,  the  plaintiff  has  no 
cause  of  action. 

It  is  earnestly  insisted  on  behalf  of  the  plaintiff  that  such 
a  rule  amounts  to  discrimination  against  colored  persons,  and 
that  such  discrimination  is  prohibited  by  the  fourteenth 
amendment  of  the  constitution  of  the  United  States.  The 
clauses  of  that  amendment  relied  upon  by  the  plaintiff  are 
those  whereby  it  is  declared  that  "no  state  shall  make  or  en- 
force any  law  which  shall  abridge  the  privileges  and  immuni- 
ties of  the  citizens  of  the  United  States,  ....  nor  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws."  These  clauses  do  not  undertake  to  confer  new  rights, 
nor  do  they  undertake  to  regulate  individual  rights.  They 
are  simply  proliibitory  of  state  legislation  and  of  state  action. 
All  this  was  held  and  ruled  in  the  Civil  liiijhts  Cases,  109 
U.  S.  3.     As  there  stated  "individual  invasion  of  individual 
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riglits  is  not  the  subject-matter  of  the  amendment."  This 
state  has  enacted  no  law  having  any  application  to  the  pres- 
ent case.  It  does  not  undertake  to  say  how  theaters  and 
other  places  of  amusement  shall  be  managed.  As  t,he  state 
does  not  by  itself  or  through  the  city  of  Kansas  undertake  to 
regulate  theaters,  and  as  tlie  clauses  of  the  fourteenth  amend- 
ment before  noted  are  prohibitory  of  state  action  only,  they 
have  notliing  to  do  with  the  question  in  hand.  There  is  noth- 
ing upon  which  the  prohibitions  can  operate. 

Many  of  the  states  have  enacted  laws  known  as  civil  rights 
statutes,  and  we  are  cited  to  cases  upholding  and  giving  effect 
to  such  laws.  Under  them  it  has  been  held  that  the  proprie- 
tor of  a  theater  will  be  liable  in  damages  for  a  refusal  to  ad- 
mit a  colored  person:  Joseph  v.  Bidwell,  28  La.  Ann.  382;  26 
Am.  Rep.  102;  Donnell  v.  State,  48  Miss.  661;  12  Am.  Rep. 
375;  and  for  a  refusal  to  admit  a  colored  person  to  the  several 
circles  or  grades  of  seats  in  a  theater:  Baylies  v.  Curry,  128  111. 
287;  and  for  refusing  a  colored  person  admission  to  a  skating 
rink:  People  v.  King,  110  N.  Y.  418;  6  Am.  St.  Rep.  389;  and 
lor  drawing  any  line  of  distinction  between  a  white  and  black 
uoan  at  a  restaurant:  Ferguson  v.  Gies,  82  Mich.  358;  21  Am. 
8t.  Rep.  576;  but,  as  we  have  no  such  statute,  these  cases 
I'urnish  no  aid  in  the  solution  of  the  question  now  in  hand. 

We  have  held  that  our  statute  which  establishes  separate 
schools  for  colored  children  does  not  violate  the  fourteenth 
amendment,  and  this,  for  the  reason  that  separation  of  child- 
ren for  such  purposes  is  but  a  reasonable  regulation  of  the 
exercise  of  a  right  conferred  upon  all  children,  whether  white 
or  black:  Lehew  v.  Brummell,  103  Mo.  546;  23  Am.  St.  Rep. 
895;  and  so  it  has  been  held  in  several  states,  as  will  be 
seen  by  the  authorities  cited  in  that  case  and  in  the  brief  of 
defendant  in  this  one.  We  believe  it  is  conceded  on  all  hands 
that  a  common  carrier  of  passengers  may  make  and  enforce 
reasonable  rules  for  seating  passengers;  and  it  has  been  held 
that  such  a  carrier,  in  the  absence  of  any  statute  to  the  con- 
trary, may  separate  white  and  black  passengers  in  a  public 
conveyance,  as  a  railroad  car:  Westchester  etc.  R.  R.  Co.  v. 
Miles,  55  Pa.  St.  209;  93  Am.  Dec.  744. 

In  Hall  V.  DeCuir,  95  U.  S.  485,  the  defendant  was  the 

master  and  owner  of  a  steamboat  enrolled  and  licensed  under 

the   laws   of    the    United    States.     The    plaintiff,    a  colored 

woman,  being  refused  accomodations,  on  account  of  her  color, 

in  the  cabin  specially  set  apart  for  white  persons,  brought 
Am.  iST.  Rep.,  Vol.  XXXllI.  — ai 
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Buit  for  damages.  She  based  her  cause  of  action  upon  a  stat- 
ute of  Louisiana  which  provided  that  the  rules  prescribed  by 
common  carriers  should  make  no  discrimination  on  account 
of  color.  The  state  court  construed  the  law  as  applying  to 
those  engaged  in  interstate  commerce;  but  the  supreme  court 
of  the  United  States  held  the  act  unconstitutional  so  far  as  it 
applied  to  foreign  and  interstate  commerce.  Says  the  court: 
**  Congressional  inaclion  left  Benson  [the  defendant]  at  lib- 
erty to  adopt  such  reasonable  rules  and  regulations  for  the 
disposition  of  passengers  upon  his  boat,  while  pursuing  her 
voyage  within  Louisiana  or  without,  as  seemed  to  him  most 
for  tlie  interest  of  all  concerned.  The  statute  under  which 
this  suit  is  brought,  as  construed  by  the  state  court,  seeks  to 
take  away  from  him  that  power  so  long  as  be  is  within  Louisi- 
ana; ....  we  think  this  statute,  to  the  extent  that  it  re- 
quires those  engaged  in  the  transportation  of  passengers  among 
the  states  to  carry  colored  passengers  in  Louisiana  in  the 
same  cabin  with  whites,  is  unconstitutional  and  void.  If  the 
public  good  requires  such  legislation,  it  must  come  from  Con- 
gress and  not  from  the  state." 

While  the  statute  was  held  void  as  to  cases  like  the  one 
tlien  in  hand,  because  it  interfered  with  interstate  commerce, 
Blill  the  opinion,  as  we  view  it,  proceeds  upon  the  theory  that 
in  the  absence  of  valid  legislation  the  defendant  had  the  right 
to  set  apart  a  portion  of  the  steamboat  for  the  special  and  ex- 
clusive use  of  white  passengers.  If  common  carriers  may 
make  and  enforce  such  rules,  there  can  be  no  good  reason 
assigned  why  proprietors  of  theaters  may  not  do  the  same 
thing.  This  being  so,  it  is  not  necessary  to  a  proper  disposi- 
tion of  this  case  to  say  how  far  or  to  what  extent  tlieaters  are 
to  be  regarded  as  public  places;  nor  is  it  necessary  to  say  to 
what  extent  they  may  be  made  public  places  by  statute  or 
local  municipal  laws.  In  any  event,  the  proprietors  of  thea- 
ters may  make  and  enforce  such  rules  as  the  one  now  in 
question. 

Colored  persons  have  their  own  schools,  their  own  churches, 
and  often  their  own  places  of  amusement.  Whites  attending 
places  of  amusement  designed  specially  for  colored  persons 
may  be  required  to  occupy  separate  seats.  When  colored 
persons  attend  theaters  and  other  places  of  amusement,  con- 
ducted and  carried  on  by  white  persons,  custom  assigns  to 
them  separate  seats.  Such  separation  does  not  necessarily 
Assert  or  imply  inferiority  on  the  part  of  one  or  the  other.     It 
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does  no  more  than  work  out  natural  laws  and  race  peculiar- 
ities. It  ordinarily  contributes  to  the  convenience  and  com- 
fort of  both.  The  colored  man  has  and  is  entitled  to  have  all 
the  rights  of  a  citizen,  but  it  cannot  be  said  that  equality  of 
rights  means  identity  in  all  respects.  Here  the  defendant 
did  not  exclude  or  attempt  to  exclude  colored  persons  from 
his  theater.  He  provided  accommodations  for  them,  but  in 
doing  so  required  them  to  purchase  tickets  for  and  take  seats 
in  the  balcony,  and  this  rule  adopted  by  him  accords  with 
the  custom  and  usage  prevailing  in  this  state.  Such  custom 
has  the  force  and  effect  of  law  until  some  competent  legisla- 
tive power  shall  establish  some  other  and  different  rule.  The 
defendant's  rule  was  no  more  than  a  reasonable  regulatioQ 
which  he  had  a  right  to  make  and  enforce. 

The  judgment  is  therefore  affirmed.     All  concur. 

Civn.  Rights  —  Separation  of  White  from  Colored  Persons  ik  Pub- 
UO  Places.  —  A  law  merely  separating  the  two  races  for  the  purposes  of 
instruction  deprives  no  one  of  any  rights,  and  is  not  unconstitutional  when 
colored  cliildren  are  given  all  the  privileges  and  advantages  afiForded  white 
children:  Lehew  v.  Brammell,  103  Mo,  540;  23  Am.  St.  Rep.  895,  and  note; 
PeopU  V.  Gallagher,  93  N.  Y.  438;  45  Am.  Rep.  232,  and  extended  note. 
But  in  Michigan  the  keeper  of  a  public  restaurant  cannot  discriminate 
against  a  colored  person  as  to  the  part  of  the  building  in  which  he  shall  be 
served,  solely  on  account  of  his  color:  Fenjuson  v.  Oiea,  82  Mich.  358;  21 
Am.  St.  Rep.  576,  and  note  discussing  the  right  of  a  theater  manager  to 
separate  the  races.  See  also  note  to  Louisville  etc.  R'y  Co.  v.  State,  14  Am. 
St.  Rep.  C05,  in  which  the  latter  subject  ia  further  discussed,  and  in  which 
all  the  cases  in  the  series  are  collected. 
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Nbolioenck  of  Railroad  to  Servant  of  Another  Compant. — When* 
person  employed  by  an  elevator  company  to  unload  freight  cars  belong. 
ing  to  a  railroad  company,  and  standing  on  one  track,  is  killed  without 
any  signal  of  warning,  and  while  in  the  exercise  of  ordinary  care,  by 
the  sudden  backing  of  other  cars  upon  an  adjacent  track,  where  he  it 
standing  while  an  unloaded  car  is  being  weighed,  the  railroad  company, 
having  prior  notice  of  his  employment  and  presence  about  the  tracks,  i» 
guilty  of  negligence  and  liable  in  statutory  damages. 

Nwjliqenck  of  Railroad  —  Evidence  of  Failure  to  Givb  Warnino 

When  one  lawfully  upon  the  premises  of  a  railroad  company  is  injured 
by  the  andden  backing  of  a  car,  evidence  that  no  signal  of  warning  was 
given  ia  adiniasible  on  the  issue  of  negligence  as  part  of  the  ru  geatta. 
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Neoliqbncb  ot  Raii-road — Evidence. — Wlien  one  lawfully  npon  the 
premises  of  a  railroad  company  is  injured  by  the  suddea  backing;  of  a 
car,  evidence  that  the  company  had  prior  notice  of  his  employment  and 
presence  about  its  tracks  is  admissible  on  the  issue  of  negligence. 

Railboads  —  Duxr  to  Persons  Lawfully  upon  Pkemises.  —  A  railroad 
company  must  exercise  at  least  or  Unary  care  and  reasonable  diligeuo» 
to  prevent  injury  to  a  person  lawfully  upon  its  premises. 

Action  to  recover  damages.  The  plot  on  the  opposite  page 
Bhows  the  locality  in  which  the  injuries  were  suffered:  — 

F.  W.  Lehman  and  George  S.  Grover,  for  the  appellant. 

A.  R.  Taylor^  for  the  respondent. 

Barclay,  J.  Mrs  Spotts,  the  plaintiff,  recovered  statutory 
damages  (five  thousand  dollars)  in  the  circuit  court  for  the 
killing  of  her  husband,  and  the  defendant  has  appealed  against 
that  judgment. 

Tlie  ground  of  the  action,  as  indicated  by  the  petition,  is, 
shortly,  that  Mr.  Spotts  met  his  death  by  reason  of  negligent 
movements  and  handling  of  defendant's  cars,  and  of  its  fail- 
ure to  observe  city  ordinances  requiring  the  engine  bell  to  be 
rung  while  cars  are  moving;  that  a  man  be  stationed  on  top 
of  the  car  farthest  from  the  engine  of  any  backing  train,  etc. 

The  defense  put  in  issue  the  charges  of  negligence,  and  as- 
serted contributory  negligence  of  the  deceased,  which,  in  turn, 
was  denied  by  a  reply. 

The  plaintiff's  evidence  tended  to  account  for  the  death  of 
Mr.  Spotts  in  this  wise:  He  was  in  the  employ  of  Mr.  Michael 
Walsh,  who  had  a  contract  to  furnish  the  necessary  labor  to 
unload  cars,  etc.,  for  the  St.  Louis  Grain  Elevator  Company, 
at  the  time  of  the  accident,  August  17,  1888.  The  place  of 
the  accident  was  on  premises  used  by  defendant,  adjacent  to 
the  warehouse  of  the  elevator  company,  on  the  wharf  or  levee 
near  the  foot  of  Ashley  Street,  St.  Louis.  Its  prominent 
features  are  shown  at  once  by  the  accompanying  diagram, 
offered  in  evidence  by  defendant,  without  objection. 

The  small  parallelogram,  crossed  by  track  number  8,  rep- 
resents the  car  scales.  Track  number  7  ended,  or  disappeared 
from  view  and  from  use  (by  reason  of  earth  or  dirt  covering 
it),  at  a  point  about  opposite  to  and  west  of  the  scales. 

A  '*  string  "  of  freight  cars  was  standing  on  track  7,  the  last 
of  which,  toward  the  south,  stood  some  two  or  three  feet  from 
the  point  where  that  track  disappeared  as  stated.  That  point 
we  shall  hereafter  refer  to  as  the  end  of  track  7,  after  this  ex- 
planation of  our  meaning. 
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Mr.  Walsh  had  twenty-two  men  engaged,  on  the  date  men> 
tioned.  They  were  unloading  sacks  of  wheat  from  defendant's 
cars  on  track  8,  and  putting  the  sacks  in  the  warehouse  of  tho 
elevator  company.  When  one  car  was  unloaded,  it  was 
pushed  by  baud,  northward,  upon  the  scales  to  be  weighed. 
The  men  were  told  to  stand  clear,  while  the  clerk  was  weigh- 
ing it.  They  did  so.  Spotts  and  some  others  took  positions 
near  the  cars  on  track  7,  a  few  feet  south  of  the  point  where 
it  ended.  The  space  between  those  cars  and  that  on  track  8 
was  two  and  a  half  feet.  Just  then  there  was  a  sudden  move- 
ment or  jerk  of  the  cars,  southward,  on  track  7,  which  caught 
Spotts,  threw  or  dragged  him  some  fifteen  or  twenty  feet  be- 
yond the  end  of  that  track,  and  inflicted  injuries  from  which 
lie  died.  That  movement  was  occasioned  by  a  switch  engine 
of  defendant  backing  south  on  track  7  to  shift  some  of  the  cars. 

All  this  occurred  in  daylight.  No  warning  of  any  sort  was 
given  of  the  movement  described.  Nor  was  there  any  man  on 
top  of  the  car  farthest  from  the  engine.  The  plaintiflfs  rela- 
tionship to  the  deceased  was  also  shown.  The  foregoing  ex- 
hibits the  substance  of  her  case. 

1.  The  first  pouit  is  that  these  facts  did  not  warrant  vhe 
submission  of  the  cause  to  the  jury  for  any  finding  of  negli- 
gence on  defendant's  part.  The  place  of  the  injury  was  part 
of  tiie  public  wharf  of  St.  Louis,  and  the  deceased  and  the 
gang  to  which  he  belonged  were  working,  thereabout,  for  the 
elevator  company,  to  which  the  contents  of  defendant's  cars 
were  consigned.  Defendant  had  notice  of  the  particular  work 
which  the  gang  had  on  hand.  (We  shall  have  occasion  to 
mention  that  notice  more  particularly,  further  along.)  In 
such  circumstances  it  is  too  plain  for  any  extended  discussion 
that  defendant,  in  moving  its  cars,  was  bound  to  use  reason- 
able care  not  to  run  down  any  one  of  the  working  force,  engaged 
as  was  the  deceased.  The  physical  surroundings  of  the  spot 
made  it  evident  that  some  of  Walsh's  men  were  likely  to  stand 
where  Spotts  was  standing,  while  the  empty  car  was  being 
weighed.  Defendant  was  chargeable  with  the  exercise  of  at 
least  ordinary  care  toward  persons  thus  lawfully  upon  such 
premises.  The  jury  found  that  it  failed  to  use  such  care,  and 
we  consider  that  there  was  ample  evidence  to  support  that 
finding.  The  very  movement  of  the  car  described,  on  track 
7,  speaks  for  itself  as  evidence  of  its  negligent  management 
in  the  circumstances:  Mooney  v.  Conriecticut  Riv.  Lumber  Co.^ 
154  Mass.  407. 
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2.  In  this  connection  it  may  be  remarked  that  it  was  proper 
to  permit  the  witnesses  to  state  that  no  signal  or  warning  was 
given  of  the  sudden  backing  of  the  car  that  did  the  damage. 
Such  evidence  was  clearly  admissible  as  part  of  therms  gestas. 
It  had  an  obvious  bearing  upon  the  issue  of  negligence  al- 
ready discussed. 

3.  Error  is  next  assigned  on  the  admission  of  a  statement 
by  witness  Walsh,  touching  prior  notice  to  the  defendant  of 
the  presence  of  his  men  about  these  tracks.  He  testified  that, 
on  the  day  before  this  accident,  some  cars  were  run  southward 
on  track  8,  and  struck  a  car  from  which  his  men  were,  at  the 
time,  unloading  wheat.  No  one  was  hurt,  but  the  escape  from 
a  casualty  was  so  narrow  that  Walsh  went  at  once  to  the 
foreman  of  the  yard  and  had  an  interview  with  him,  which 
he  describes  thus:  '*....  told  him:  'Mr.  Wells,  you  want 
to  be  careful  on  those  two  tracks,  they  are  so  close  together, 
you  came  near  killing  some  of  my  men;  they  were  walking 
out  of  the  cars  with  sacks  on  their  shoulders  wlien  you  kicked 
in  some  cars  there,  and  knocked  my  gangway  down;  and  we 
are  very  busy  on  that  track  now,  busier  than  we  have  been 
for  some  time,  and  you  will  have  to  be  very  careful  when  you 
work  on  those  tracks.'  He  didn't  say  anything,  and  walked 
away;  and  the  next  day  Spotts  got  killed;  ....  Mr.  Wells 
was  the  foreman  of  the  crew  of  this  engine  that  threw  those 
cars  down." 

This  evidence  was,  no  doubt,  admitted  to  establish  notice 
to  defendant  that  the  gang  to  which  deceased  belonged  was 
engaged  about  the  place  of  the  accident,  a  fact,  obviously, 
having  an  important  bearing  in  forming  an  estimate  of  the 
care  that  would  be  reasonable  in  such  circumstances  in  mov- 
ing cars  in  close  proximity  thereto,  but  beyond  that  no  objec- 
tion was  made  to  the  admission  of  that  statement,  or  excep- 
tion taken  to  it.     So  we  need  consider  it  no  further. 

4.  As  to  the  issue  of  contributory  negligence  of  deceased, 
we  regard  that  as  fairly  one  for  the  jury  on  these  facts.  When 
deceased  was  struck  he  was  south  of  the  point  where  track 
7  ended.  There  was  nothing  to  suggest  the  probability  of  any 
Buch  movement  of  cars  in  that  direction  as  actually  took 
place.  He  was  not  a  trespasser.  The  limited  space  available 
as  standing  room  indicates  that  his  taking  position  where  he 
did,  while  awaiting  the  weighing  of  the  empty  car  on  track  8, 
was  a  most  natural  act. 

But,  without  repeating  facts  already  mentioned,  it  is  enough 
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to  say  that  we  do  not  consider  his  action  in  the  premises  as 
justifying  a  ruling  that  he  was  negligent  as  a  matter  of  law. 
The  jury  have  found  that  he  was  not,  as  a  matter  of  fact. 

5.  It  does  not  seem  necessary  to  review  the  instructions  ia 
detail.  They  submitted  tlie  case  in  conformity  to  the  princi- 
ples above  declared.  We  see  no  reason  to  reverse  the  judg- 
ment, or  to  prolong  our  comments  upon  the  case. 

The  judgment  is  affirmed, 

Sherwood,  C.  J.,  Black  and  Brace,  JJ.,  concur. 


Railroads  —Liability  for  Negliqenck  towards  Servawt  o»  Anothbb 
Company  Lawfully  on  Its  Premises.  —  Where  a  common  switch  yard  U 
nsed  by  diflferent  railroads,  each  having  ita  track  passing  very  near  the  other, 
each  coinpaay  owes  the  same  duty  aa  to  care  towards  the  employees  of  the 
other  necessarily  upoa  its  track  in  the  discharge  of  their  duty  that  it  owes 
to  its  own  employees  upon  its  own  track  under  similar  circumstances:  Mc- 
Marshall  v.  Ch>ca(jo  etc.  R'y  Co.,  80  Iowa,  757;  20  Am.  St.  Rep.  445;  Sullivan 
V.  Tioga  R'y  Co.,  112  N.  Y.  643;  8  Am.  St.  Rep.  793.  A  railroad  company, 
over  a  section  of  whose  road  another  company  runs  its  trains  by  virtue  of  a 
contract,  is  liable  in  tort  to  brakeman  of  the  latter  who  is  injured  by  the 
former's  negligence  without  fault  of  his  or  liis  employer:  Nu'jent  v.  Boston 
etc.  R.  R.,  80  Me.  62;  G  Am.  St.  Rep.  151,  and  note.  See  also  note  to  Mis- 
aouri  Pac.  R'y  Co.  v.  Jones,  16  Am.  St.  Rep.  883.  A  railroad  is  liable  for 
its  negligence  or  that  of  its  servants  causing  personal  injury  to  one  traveling 
in  charge  of  live  stock  on  its  train:  Missouri  Pac.  R'y  Go.  v.  Ivy,  71  Tex.  409; 
10  Am.  St.  Rep.  753;  or  to  a  mail  clerk  while  traveling  in  a  mail  car  under 
a  contract  for  his  transportation  in  that  car:  Oulf  etc.  R'y  Co.  v.  Wilson,  79 
Tex.  371;  23  Am.  St.  Rep.  345,  and  note  with  cases  collected  discussing  a 
railroad's  liability  for  injuries  to  the  employees  of  other  companies  lawfully 
on  its  train;  and  a  railroad  will  also  be  liable  for  negligence  to  one  who  is  on 
a  freight  car  that  is  being  loaded,  by  permission  of  the  conductor,  unless  ha 
knew  that  the  conductor  could  not  grant  such  permission:  Alabama  etc 
R.  R.  Co.  V.  Yarhorougli,  83  Ala.  238;  3  Am.  St.  Rep.  715. 

Railroads  —  Difty  to  Give  Warning  to  Persons  Riohtfullt  on  Its 
Premises:  See  Sullivan  v.  Vicksburg  etc.  R.  R.  Co.,  39  La.  Ann.  800;  4  Am. 
St.  Rep.  239.  and  note. 
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Basehbnt  bt  Adverse  User.  —  When  a  party  has  enjoyed  an  easement  for 
such  length  of  time  as  to  confer  title  to  land  from  the  true  owner  to  the 
disseisor,  this  adverse  enjoyment  will  establish  the  right  to  the  ease- 
ment as  against  the  owner  of  the  servient  estate. 

Easkmknt  by  Adverse  User.  — To  make  the  enjoyment  of  an  easement  ad« 
verse  to  the  owner  of  the  servient  estate,  the  intent  to  claim  and  enjoy 
the  easement  must  exist.  In  the  absence  of  such  intent  and  claim  no 
adverse  enjoyment  will  arise. 

License  by  Parol  —  What  CossTircrrES  Rrvooation  —  ExpRNDirrRKS  bt 
Licensee.  — ^Vhen  oue  lays  sewer  pipe  on  the  laud  of  another  without 
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bia  consent  but  with  his  knowledge,  his  nse  is  not  adverse,  hut  merely 
permissive,  and  constitutes  only  a  revocable  parol  license, |uotwitbstand« 
ing  expenditures  made  by  the  licensee. 

L10KN8B  BY  Parol  —  Revocation  ArjEK  Executios  —  Expenditubks  bt 
Licensee.  — A  parol  license  executed  upon  the  land  of  another  without 
agreement  or  consideration  may  be  revoked  at  pleasure  by  the  licensor, 
so  far  as  its  furtlier  enjoyment  is  concerned,  notwitlistanding  expendi- 
tures made  by  the  licensee,  and  without  remedy  to  him  for  the  recovery 
of  such  expenditures. 

Parol  Licen.sk  —  Revocation — Noticb. — A  parol  license  to  lay  and  use 
sewer  pipe  upon  the  land  of  another,  in  the  absence  of  agreement  or 
consideration,  may  be  revoked  at  the  pleasure  of  the  licensor,  without 
notice  to  the  licensee,  although  he  has  made  expenditures;  and  a  sever- 
ance of  the  pipe  between  the  lands  of  the  licensor  and  the  licensee  is  a 
revocation  of  such  license. 

Petition  for  an  injunction  to  prevent  the  defendant  from 
removing  certain  sewer  pipes  on  her  land,  whereby  complain- 
ant is  enabled  to  drain  his  premises.  The  parties  to  the  ac- 
tion are  adjoining  landowners.  In  1869  the  plaintiff  laid  such 
sewer  pipe  in  and  upon  the  land  of  defendant,  without  her 
consent,  although  she  was  informed  of  it  and  of  its  purpose  in 
1874  or  1875.  The  laying  of  the  pipe  was  done  openly,  and 
the  use  to  which  it  was  put  was  open  to  the  observation  of 
anyone.  The  pipe  remained  so  laid  and  in  use  until  1889, 
the  plaintiff  having  expended  four  or  five  hundred  dollars  in 
raising  and  straightening  the  pipe  and  perfecting  his  system 
of  drainage.  In  1889,  the  defendant  being  about  to  sever  the 
pipe  between  her  land  and  that  of  the  plaintiff,  he  obtained  a 
temporary  injunction  restraining  her  from  disturbing  the  pipe. 
The  plaintiff  claims  a  prescriptive  right  to  continue  in  his  use 
of  the  sewer  pipe  on  defendant's  land.  The  court  below  dis- 
solved the  temporary  injunction,  and  dismissed  the  petition. 

Fred.  Wislizenus,  for  the  appellant. 

E.  T.  Farish,  for  the  respondents. 

Sherwood,  P.  J.  The  correctness  of  the  view  taken  by  the 
lower  court  is  now  to  be  examined.  The  question  first  to 
be  determined  in  this  case  is  whether  the  use  was  really 
adverse  to  the  owner,  or  was  it  merely  permissive  in  its  char- 
acter. If  permissive  in  its  inception,  then  such  permissive 
character,  being  stamped  on  the  use  at  the  outset,  will  con- 
tinue of  the  same  nature,  and  no  adverse  user  can  arise  until 
a  distinct  and  positive  assertion  of  a  riglit  hostile  to  the 
owner,  and  brought  lioine  to  him,  can  transform  a  subordi- 
nate and  friendly  holding  into  one  of  an  opposite  nature,  and 
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exclusive  and  independent  in  its  character:  Budd  v.  Collins, 
69  Mo.  129;  Estes  v.  Long,  71  Mo.  605;  Wilson  v.  Lerche,  90 
Mo.  473;  Wilkerson  v.  Thompson,  82  Mo.  317.  It  is  true  that 
the  cases  just  cited  relate  to  adverse  possession  in  the  ordi- 
nary way;  but  the  principle  is  the  same  in  either  case. 

Though  the  statute  of  limitations  has  no  reference  to  ease- 
ments, yet  where  a  party  has  enjoyed  an  easement  for  sucli 
length  of  time  as  to  confer  title  to  land  from  the  true  owner 
to  a  disseisor,  this  adverse  enjoyment  will  in  law  establish  the 
right  to  the  easement  as  against  the  owner  of  the  servient 
estate:  Wood  on  Nuisances,  sec.  704;  House  v.  Montgomery,  19 
Mo.  App.  170;  State  v.  Walters,  69  Mo.  463;  State  v.  Wells,  70 
Mo.  635;  State  v.  Proctor,  90  Mo.  334. 

And  such  adverse  user  for  the  statutory  period  will  give 
origin  to  the  rebuttable  legal  presumption  of  a  grant,  even 
though  the  use  in  its  inception  was  a  trespass:  Wood  on  Nui- 
sances, sees.  704,  705. 

The  circumstances  of  this  case  already  detailed  conspicu- 
ously show  that  the  use  in  this  instance  was  not  adverse, 
but  merely  permissive.  And  long-continued  user  is  not  suffi- 
cient in  and  of  itself  to  establish  an  easement  of  the  sort  here 
claimed.  To  make  the  enjoyment  of  an  easement  adverse  to 
the  owner  of  the  servient  estate,  the  intent  must  exist  to  claim 
and  enjoy  the  right  adversely.  In  the  absence  of  such  intent 
and  such  claim,  no  adverse  enjoyment  will  arise. 

The  right  in  this  case,  then,  must  be  regarded  as  merely 
permissive,  —  in  short,  a  license.  Now,  from  its  very  nature, 
a  license  is  revocable;  but  the  authorities  are  divided  as  to 
whether  a  license  is  revocable  after  it  has  been  executed, 
money  expended,  etc.  Touching  this  point,  an  eminent  au- 
thor observes:  "Some  of  the  courts,  indeed,  deny  tlie  right  of 
the  (parol)  licensor  even  to  revoke  the  license,  after  outlay 
under  it,  resting  the  case  on  the  ground  of  estoppel  in  pais 
or  treating  the  situation  as  equivalent  to  part  performance  of 
a  parol  agreement  for  the  sale  of  an  interest  in  real  estate. 
But  the  better  view,  in  presence  of  the  statute  of  frauds,  ap- 
pears to  be  that,  so  far  as  the  question  of  further  enjoyment  is 
concerned,  the  license  may  be  revoked,  though  no  action  can 
be  maintained  against  the  licensee  for  what  he  has  been  in- 
duced or  led  to  do.  Volenti  non  Jit  injuria":  Bigelow  on 
Estoppel,  5th  ed.,  666,  667. 

And  a  distinction  is  taken  by  the  authorities  between  acta 
done  on  the  licensor's  land  and  those  done  on  that  of  tho 
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licensee,  the  former  being  revocable,  the  latter  not:  Wash- 
burn on  Easement  and  Servitude,  3d  ed.,  25,  679;  1  Wash- 
burn on  Real  Property,  5th  ed.,  672. 

The  view  of  Bigelow  as  to  what  is  the  correct  doctrine  as  to 
executed  licenses,  and  as  to  their  revocability,  evidently  meets 
the  approval  of  another  text  writer  of  recognized  authority, 
who  touching  this  subject  says:  "Another  class  of  cases  where 
the  license  may  be  revoked  is  wliere  the  act  licensed  to  be 
done  is  to  be  done  upon  the  land  of  the  licensor,  and  if  granted 
by  deed  would  amount  to  an  easement  therein.  If  such 
license  be  by  parol,  it  may  be  revoked  as  to  any  act  there- 
after to  be  done,  even  though  in  order  to  enjoy  it  the  licensee 
may  have  incurred  expenses  upon  the  premises  of  the  licensor. 
Thus  where  A,  by  B's  license,  laid  an  aqueduct  across  B's 
land,  who  then  revoked  it  and  cut  off  the  pipe  that  conducted 
the  water,  the  court,  as  a  court  of  equity,  refused  to  interfere, 
because  B  had  a  right  to  revoke  the  license  at  his  pleasure* 
And  in  another  case  the  licensee  not  only  had  laid  an  aque- 
duct, but  dug  a  well  to  supply  it  upon  the  land  of  the  licensor, 
and  was  without  remedy,  tliough  the  licensor  cut  it  off.  In 
another,  the  licensee,  under  a  license  to  enter  upon  land,  had 
expended  money  thereon  and  incurred  expense  on  account  of 
the  same,  and  it  was  held  revocable.  The  importance  of  the 
principle  involved  in  the  foregoing  propositions  in  respect  to 
the  power  of  a  licensor  to  revoke  his  license,  even  though  the 
licensee,  acting  under  such  license,  may  have  incurred  expense 
for  which  he  can  claim  no  remuneration,  seems  to  render  a  re- 
view of  some  of  the  cases  where  the  question  has  been  raised, 
proper  by  way  of  illustration.  In  one  class  of  these,  the 
licensee  at  a  considerable  expense  cut  a  drain  in  the  licensor's 
land,  by  which  the  water  of  a  spring  flowed  to  his  own  land, 
and,  after  enjoying  it  some  years,  the  licensor  revoked  the 
license  and  stopped  it.  The  licensee  was  held  to  be  without 
remedy.  In  another,  the  licensor  gave  the  licensees  permis- 
sion to  construct  a  culvert  on  their  land,  and  thereby  divert 
a  current  of  water  onto  his  land,  which  they  did  at  their  own 
expense,  and  it  was  held  to  be  revocable.  In  another,  the 
license  was  to  build  a  dam,  or  part  of  it,  on  the  licensor's 
land,  for  the  purpose  of  working  a  mill  belonging  to  the 
licensee.  And  in  another  the  license  was  to  flow  the  licen- 
sor's land  for  raising  a  head  of  water  to  licensee's  mill.  And 
in  both  the  licenses  were  held  revocable,  without  remedy  to 
the  licensee  for  the  expenses  incurred In  another  class 
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of  cases  the  license  has  been  to  erect  and  maintain  a  house  on 
the  licensor's  hind,  and  in  some  cases  the  revocation  has  been 
before  the  building  was  completed,  in  others  after  it  had  been 
erected,  and  in  both  the  builder  was  obliged  to  remove  it 
without  any  right  to  claim  compensation  for  loss":  1  Wash- 
burn on  Real  Property,  5th  ed.,  665,  666,  and  cases  cited. 

The  learned  author  then  cites  and  quotes  from  adjudicated 
cases  which  hold  a  different  view;  l)ut  the  rulings  in  those 
cases,  as  he  shows,  are  evidently  grounded  on  some  earlier 
English  cases,  notably  Taylor  v.  Waters,  7  Taunt.  384,  the 
doctrine  of  which  was  exploded  in  Wood  v.  Leadhitter,  13  Mees. 
&  W.  838,  in  an  elaborate  and  able  opinion  by  Alderson,  B. 
The  facts,  on  which  the  litigation  was  there  based,  were  these: 
*'  The  owner  of  land  on  which  was  a  stand  for  the  spectators 
at  a  horse  race,  sold  a  ticket  to  the  plaintiff  to  enter  and  wit- 
ness the  race.  Before  the  race  was  over,  without  any  miscon- 
<luct  on  the  part  of  the  plaintiff,  or  tendering  him  back  the 
admission  fee,  the  owner  ordered  him  to  leave  the  preinises, 
and  afterwards  removed  him;  and  it  was  held  that  his  ticket 
was  a  mere  license  which  was  revocable." 

In  that  case,  when  illustrating  his  position,  Baron  Alderson 
eaid:  "A  mere  license  is  revocable,  but  that  which  is  called 
a  license  is  often  something  more  than  a  license;  it  often 
comprises  or  is  connected  with  a  grant,  and  then  the  party 
who  has  given  it  cannot  in  general  revoke  it  so  as  to  defeat 

his  grant,  to  which  it  was  incident But  where  there  is 

a  license  by  parol,  coupled  with  a  parol  grant,  or  pretended 
grant,  of  something  which  is  incapable  of  being  granted  other- 
wise than  by  deed,  there  the  license  is  a  mere  license;  it  is 
not  an  incident  to  a  valid  grant,  and  it  is  therefore  revocable. 
Thus  a  license  by  A  to  hunt  in  his  park,  whether  given  by 
deed  or  by  parol,  is  revocable;  it  merely  renders  the  act  of 
hunting  lawful,  which,  without  the  license,  would  have  been 
unlawful.  If  the  license  be  ...  .  not  only  to  hunt,  but  also 
to  take  away  the  deer  when  killed  to  his  own  use,  this  is  in 
truth  a  grant  of  the  deer,  with  a  license  annexed  to  come  on 
the  land;  and  supposing  the  grant  of  the  deer  to  be  good, 
then  the  license  would  be  irrevocable  by  the  party  who  had 
given  it;  he  would  be  estopped  from  defeating  his  own  grant 
or  act  in  the  nature  of  a  grant.  But  suppose  the  case  of  a 
parol  license  to  come  on  my  lands,  and  there  to  make  a  water- 
course to  flow  on  the  land  of  the  licensee.  In  such  a  case 
there  is  no  valid  grant  of  the  watercourse,  and  the  license 
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remains  a  mere  license,  and  therefore  capable  of  being  re- 
voked. On  the  other  hand,  if  such  a  license  were  granted  by 
deed,  then  the  question  would  be  on  the  construction  of  the 
deed,  whether  it  amounted  to  a  grant  of  the  watercourse;  and 
if  it  did,  then  the  license  wouhl  be  irrevocable." 

In  this  state  Wood  v.  Leadbitter,  13  Mees.  &  W.  838,  has 
been  cited  approvingly  in  Deslnge  v.  Pearce,  38  Mo.  599.  In 
that  case,  acting  under  a  parol  license,  one,  at  great  expense, 
had  entered  upon  the  land  of  another  and  excavated  the  same 
for  minerals,  and  had  remained  there  thus  mining  for  over 
ten  years,  when  the  owner  revoked  the  license,  and  the  license© 
was  held  without  remedy.  It  is  not  believed  that  the  cases 
of  Fuhr  V.  Dean,  26  Mo.  116,  69  Am.  Dec.  484,  and  Baker  v. 
Chicago  etc.  R.  R.  Co.,  bl  Mo.  265,  intend  to  declare  any  differ- 
ent rule. 

In  the  latter  case  there  was  something  more  than  a  mere 
parol  license;  it  was  a  contract  evidenced  by  a  conveyance 
delivered  in  escrow  to  the  agent  of  the  company  granting  the 
right  of  way,  and  to  be  delivered  on  compliance  with  its  terms. 
"The  doctrine  of  tlie  revocability  of  licenses  rests  upon  the 
familiar  principle  that  a  freehold  interest  in  lands  can  only 
be  created  or  conveyed  by  deed;  and  as  before  stated,  an 
easement  in  the  land  of  anotl)er  cannot  be  created  except  by 
deed,  or  what  is  equivalent,  prescription  ":  1  Washburn  on 
Real  Property,  670. 

In  St.  Louis  Nat.  Stock  Yards  v.  Wiggins  Ferry  Co.,  112  111. 
884,  54  Am.  Rep.  243,  the  very  clear  distinction  is  taken  be- 
tween a  mere  parol  license,  followed  by  expenditures  and  im- 
provements, and  a  parol  contract  for  the  sale  of  the  land  fol- 
lowed by  like  improvements  placed  upon  the  land  on  the  faith 
of  the  parol  contract  being  performed;  and  tlie  holding  is 
there  made  that  in  the  latter  case  equity  could  intervene  on 
the  ground  of  part  performance,  but  not  in  the  former  case, 
where  no  such  basis,  to  wit,  a  contract  made,  was  in  existence. 
And  in  that  case  it  was  aptly  said:  "To  say  that  the  license 
is  irrevocable,  because  the  thing  permitted  to  be  done  neces- 
sarily involved  the  expenditure  of  money,  would  he  going  be- 
yond the  most  extreme  views  on  the  suhject,  and  make  most 
licenses  irrevocable.  The  practical  effect  of  such  a  doctrine 
would  be  to  to  make  most  licenses  conveyances  of  an  interest 

in   land    by  mere  estoppel  in  pais Such   a  decision 

would  establish  the  rule  that  all  licenses  founde  1  upon  a  val- 
uable consideration,  or  necessarily  involving  the  expenditure 
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of  money,  would  be  irrevocable,  wbicb  would  practically  des- 
troy the  distinction  between  a  license  and  a  grant." 

In  Wolfe  V.  Frost,  4  Sand.  Ch.  90,  it  was  forcibly  said  that 
if  the  doctrine  of  the  irrevocability  of  an  executed  license 
maintained  in  some  jurisdictions  is  law,  "a  parol  license,  exe- 
cuted, or  acted  upon,  is  sufficient  to  pass  an  incorporeal  her- 
editament; thus  not  merely  repealing  the  statute  of  frauds, 
but  abolishing  the  rule  of  the  common  law  that  such  an  estate 
can  only  be  conveyed  by  a  deed."  See  also  Jnmieson  v.  MilU' 
mann,  3  Duer,  255,  and  Fargis  v.  Walton,  107  N.  Y.  398,  and 
cases  cited. 

Guided  by  these  authorities,  it  should  be  ruled  that  in  the 
case  at  bar  a  mere  parol  license  was  given  to  the  plaintiff,  a 
license  revocable  at  the  pleasure  of  the  licensor.  But  if,  on 
the  other  hand,  the  doctrine  that  an  equity  is  created  where, 
under  a  parol  license,  money  has  been  expended  and  improve- 
ments made,  and  therefore  the  powers  of  a  court  of  equity  may 
be  invoked,  and  specific  performance  decreed,  the  plaintiff,  in 
this  instance,  must  fail  of  obtaining  such  relief  for  the  addi- 
tional reason  that  the  expenditures  and  labor  were  done  with- 
out any  prior  and  distinct  agreement,  and  without  any  con- 
sideration. Parol  agreements  for  the  conveyance  of  land  must 
not  only  be  founded  upon  a  valuable  consideration,  but  the 
contract  to  be  performed  must  be  clearly  defined  by  satisfac- 
tory testimony,  and  be  accompanied  by  acts  unequivocably 
referable  to  the  alleged  agreement.  There  are  no  such  con- 
stituent elements  to  be  found  in  this  case:  Wiseman  v.  Luck- 
singer,  84  N.  Y.  31;  38  Am.  Rep.  479. 

But  one  point  remains  to  be  discussed,  and  that  is  whether 
the  plaintiff  was  entitled  to  any  notice  before  the  removal  of 
his  pipes.  Under  the  authorities  a  reasonable  time  is  allowed 
a  licensee  in  which  to  enter  on  the  land  of  his  licensor,  and  to 
remove  whatever  structures  or  improvements  he  has  placed 
thereon.  And  even  in  the  case  of  a  nuisance,  as  where  one 
builds  a  house  where  another  has  a  right  of  common,  it  has 
been  held  that  before  the  latter  could  forcibly  aba^te  the  nui- 
sance, it  was  his  duty  to  notify  the  wrongdoer  to  remove  it. 
Where  a  nuisance  is  merely  permitted  to  exist,  and  the  case 
not  urgent,  notice  and  an  opportunity  for  its  removal  are  neces- 
sary, and  should  be  afforded  to  the  party  creating  the  same, 
before  resort  is  had  to  more  extreme  measures:  Wade  on 
Notice,  2d  ed.,  sec.  480b. 

But  none  of  those  instances  afiford  any  illustration  of  the 
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point  in  hand.  Here  there  are  no  structures  or  improvements 
to  remove,  the  sole  question  being  whether  without  notice  de- 
fendant could  sever  the  connection  between  the  sewer  pipes 
on  the  land  of  phiintiflf  and  those  on  the  land  of  defendant, 
and  we  hold  that  she  could,  and  that  such  removal  was  a 
revocation  of  the  previously  granted  parol  license.  Therefore, 
judgment  affirmed.     All  concur. 


Easements  by  Adverse  User.  —  In  order  to  establish  an  eaiement  ia 
the  landa  or  waters  of  another  it  is  necessary  that  the  enjoyment  be  adverse 
and  under  claim  of  right,  with  the  knowledge  and  contrary  to  the  interests 
of  the  owner,  and  that  it  has  continued  in  that  manner  for  the  period  fixed 
by  the  statute:  Hoag  v.  Place,  93  Mich.  450;  Totel  v.  Bonnefoy,  123  111.  653; 
6  Am.  St.  Rep.  570,  and  note;  Blaine  v.  liay,  Gl  Vt.  566;  note  to  Conner  v. 
Wooden,  22  Am.  St.  Rep.  570;  note  to  Hesperia  Land  etc.  Co.  v.  Rogers,  17 
Am.  St.  Rep.  210;  note  to  Bonelli  v.  Blakemore,  14  Am.  St.  Rep.  556.  The 
rule  is  that  the  acquisition  of  an  easement  by  adverse  use  follows  the  analogy 
of  the  acquisition  of  title  by  adverse  possession:  Ballard  v.  Demmon,  156 
Mass.  449.  Where  each  of  two  adjoining  landowners  permits  the  other  to 
pass  over  his  fields  merely  as  a  matter  of  mutual  accommodation,  the  aser  of 
neither  party  will  be  adverse  to  the  other  and  no  easement  will  be  acquired: 
Bennett  v.  Biddle,  140  Pa.  St.  396. 

LicExsKs  BY  Parol  —  Ckeatiox  and  Revocatiom  or. — This  question  la 
thorougldy  discussed  in  Lawrence  v.  Springer,  49  N.  J.  Eq.  289;  31  Am.  St. 
Rep.  702,  and  an  extended  note  thereto;  and  Metcal/v.  Hart,  3  Wyo.  613; 
31  Am.  St.  Rep.  122,  and  note.  A  mere  parol  license  is  revocable  at  the 
will  of  the  licensor  wliile  it  remains  executory,  but  an  executed  parol  license 
granted  upon  consideration,  or  upon  the  faith  of  which  money  has  been  ex- 
pended, cannot  be  revoked:  Messick  v.  Midland  R'y  Co.,  128  Ind.  81;  Nowlin 
V.  Whijrple,  120  Ind.  596;  Fei-gitson  v.  Spencer,  127  Ind.  66;  and  where  the 
license  haia  been  so  far  executed  that  its  revocation  would  work  a  fraud, 
actual  or  constructive,  upon  the  licensee,  equity  will  restrain  such  revoca* 
tion:  Morton  Brewing  Co.  v.  Morton,  47  N.  J.  Eq.  158. 


Byee  V,  Jordan. 

[Ill  MiSSOTJEI,  424.] 
jLlKDLORD  AND  TENANT  —  LIABILITY  OF  LANDLORD  FOR  DeFKOTS  II»  LkASBD 

Premises.  —  The  fact  that  the  top  step  of  a  short  stairway,  furnishing 
the  usual  entrance  to  the  leased  premises,  is  twelve  inches  shorter  than 
the  remaining  steps,  does  not  constitute  such  stairway  a  nuisance  so  as 
to  make  the  landlord  liable  for  injury  to  a  person  using  it  in  the  dark 
without  any  invitation,  express  or  implied,  from  such  landlord. 

LUiDLORD   AND   TENANT  —  LIABILITY     OF    LANDLORD    FOB    CONDITION     AND 

Use  of  Phemise-h. — When  leased  premises,  harmless  in  themselves, 
become  dangerous  merely  by  the  manner  of  their  use  by  a  tenant  in 
possession,  the  landlord  is  not  liable  for  injuries  arising  from  suuh  use. 
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Landlord  and  Tenant  —  Liabilitt  of  Landlord  for  Injury  to  Ten- 
ant's GuBST.  — A  laiulloril  is  not  responsible  for  injury  to  hia  tenant'* 
guest  arising  from  such  a  danger  aa  is  created  by  the  negligence  of  such 
tenant  only. 

Landlord  and  Tenant  —  Liabilitt  op  Landlord  foe  Obvious  Deff-ci'S 
IN  Premi3F,s. — In  the  absence  of  fraud  and  deceit  a  landlord  is  not 
liable  to  a  tenant  or  his  guest  for  obvious  defects  in  the  leased  premises, 
which  do  not  constitute  a  nuisance. 

Thomas  F,  Gatts,  for  the  appellant. 

Karnes,  Holmes  and  Krauthoff,  for  the  respondent. 

Barclay,  J.  Plaintiflf  became  nonsuit  in  the  circuit  court 
because  of  its  ruling  denying  her  a  recovery  of  damages  for 
personal  injuries  sustained  as  follows:  — 

Defendant  owned  a  small  dwelling  in  Kansas  City,  Missouri. 
It  had  been  let  by  him  to  a  tenant,  Mr.  Bettis,  and  was  in 
possession  of  the  latter,  except  the  basement,  which  he  had 
sublet  to  plaintiff's  husband.  On  a  night  in  December,  1888, 
about  eight  o'clock,  plaintiff  was  invited  by  Mrs.  Bettis  to 
come  up  the  front  steps  leadiiig  to  a  porch  or  landing  at  the 
entrance  occupied  by  the  latter.  The  occasion  of  this  invita- 
tion to  the  premises  was  that  an  alarm  of  fire  had  just  been 
given,  and  the  machines  of  the  fire  department  were  passing 
on  a  neighboring  avenue.  The  porch  commanded  a  better 
view  of  them  than  did  the  plaintiff's  quarters. 

Plaintiff  accepted  the  invitation,  passed  up  the  steps,  and 
stood  a  while  with  Mrs.  Bettis  on  the  porch.  The  steps  were 
constructed  so  (to  quote  from  the  petition)  "that  the  top  step, 
just  immediately  below  the  landing  to  the  porch,  ....  ex- 
tends the  entire  width  of  said  porcli,  and  from  the  outside  of 
the  steps  up  to  and  attached  to  the  building,  said  top  step 
being  in  manner,  form,  and  appearance,  constructed  the  same 
as  any  ordinary  step  is  usually  made;  that  the  next  step  im- 
mediately below  said  top  step  is  so  constructed  that  it  is  over 
twelve  inches  shorter  than  the  top  step  as  above  described,  on 
the  side  next  to  the  building  or  inside  of  the  porch;  and  the 
remaining  steps,  from  the  last  one  described  to  the  ground, 
are  all  short  in  the  same  manner." 

These  steps  were  within  the  private  inclosure  or  yard,  ap- 
purtenant to  the  dwelling,  and  some  fifteen  feet  from  the 
street.  The  porch  was  four  or  five  feet  above  the  level  of  the 
surrounding  yard  and  of  the  walk  leading  to  it.  There  wag 
no  light  upon  the  steps,  and  the  night  was  dark.  When  plain- 
tiff started  to  descend  from  the  porch,  she  stepped   from  the 
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top  step  into  the  vacancy  at  the  end  of  the  next  lower  one, 
and  consequently  fell  to  the  ground,  a  distance  of  nearly  five 
feet.  She  sustained  severe  injuries.  It  is  alleged  that  the 
premises  were  let  to  the  tenant,  Mr.  Bettis,  in  the  condition 
described;  and  that  for  that  reason,  defendant  is  liable  to 
plaintiff  for  the  consequences  of  this  misadventure. 

1.  Tlie  only  deficiency  in  the  steps  in  question  was  in  the 
particular  that  all  the  lower  ones  were  twelve  inches  shorter 
than  the  top  step.  The  landing  or  entrance  to  which  they 
led  was  but  four  or  five  feet  above  the  surrounding  land,  so 
the  number  of  the  steps  must  have  been  small.  Their  condi- 
tion was  obvious  to  the  most  casual  inspection  by  daylight. 

Such  a  short  flight  of  steps,  so  situated,  could  not,  by  any 
just  process  of  ratiocination,  be  found  to  be  a  nuisance.  The 
dangerous  character  which  they  possessed,  at  the  time  plain- 
tiff was  injured,  arose  from  the  fact  that  they  were  then  un- 
lighted.  Had  they  been  illuminated,  so  that  their  condition 
could  be  seen  and  proper  use  of  them  made,  they  would  have 
been  harmless  in  themselves. 

Defendant  had  parted  with  possession  of  the  premises  by 
letting  tliem  to  a  tenant.  He  is  not,  therefore,  legally  charge- 
able, on  the  case  stated,  with  a  liability  by  reason  of  the  dark- 
ness in  which  the  stairs  were  enveloped. 

Plaintiff  was  not  using  the  steps  by  any  invitation,  express 
or  implied,  of  defendant.  Any  liability  for  negligence  (in 
omitting  to  properly  light  them)  that  may  spring  from  the 
invitation  she  received  to  come  there  must  rest  upon  the  in- 
vite r. 

Where  things,  harmless  in  themselves,  become  dangerous 
merely  by  the  manner  of  their  use  by  a  tenant  in  possession, 
the  landlord  is  not  generally  called  upon  to  respond  for  inju- 
ries resulting  from  such  use:  Taylor  v.  Bailey,  74  111.  178; 
Ryan  v.  Wilson,  87  N.  Y.  471;  41  Am.  Rep.  384;  McCarthy  y. 
York  Co.  Bank,  74  Me.  315;  43  Am.  Rep.  591. 

The  steps  were  sound  and  safe  enough  under  proper  condi- 
tions. Defendant  is  certainly  not  responsible  for  mishaps  to 
his  tenant's  guest  arising  from  such  a  danger  as  was  created 
by  the  alleged  negligence  of  the  tenant. 

2.  Nor  is  plaintiff's  case  strengthened  by  consideration  of 
her  relationship  to  the  demised  estate  as  subtenant. 

She  was  not  upon  the  premises  of  which  slie  was  entitled 

to  tVie  possession  as  subtenant.     The  place  of  the  accident 

was  let  to  Mr.  Bettis  only.     She  was  there  as  a  stranger  to 
AM.  St.  Rep.,  Vol.  XXXIil.  — 35 


546  Eyre  v.  Jordan.  [Missoiiri, 

that  tenancy;  but  even  had  she  been  the  tenant  of  that  part 
of  the  building,  defendant  would  not  have  been  liable  to  her 
on  these  facts.  No  fraud,  deceit,  or  concealment  by  defend- 
ant is  charged.  In  their  absence,  the  fact  that  part  of  the 
front  steps  were  not  as  wide  as  the  top  steps,  discoverable  by 
any  one  at  a  glance  under  a  good  light,  could  scarcely  be  said 
to  create  a  right  of  action  in  the  tenant  for  such  an  injury  to 
him  as  is  here  described,  in  view  of  the  precedents  on  this 
subject:  Jaffe  v.  Harteau,  56  N.  Y.  398;  15  Am.  Rep.  438; 
Eyan  v.  Wilson,  87  N.  Y.  471;  41  Am.  Rep.  384;  Quinn  v.  Per* 
ham,  151  Mass.  162. 

In  no  aspect  of  the  facts  do  we  discern  any  substantial  basis 
for  a  recovery  by  plaintiff.  The  trial  court  took  the  same  view, 
and  we  think  correctly. 

The  judgment  is  affirmed. 

Sherwood,  C.  J.,  Black  and  Brace,  JJ.,  concurred. 

LAirDix)BD  AND  Teicant.  — The  liability  of  the  leasor  when  the  premise! 
are  oat  of  repair  or  in  a  dangeroua  condition  is  treated  ia  the  note  to  Lowell 
▼.  Spaulding,  50  Am.  Deo.  776-783;  the  liability  of  the  landlord  for  injuries 
•natained  by  a  visitor  to  his  tenant  in  the  note  to  NalUy  v.  Hartford  Carpet 
Co.,  60  Am.  Rep.  53-55;  and  the  respective  liability  of  the  landlord  and  the 
tenant  for  nuisances  in  the  note  to  Oodley  v.  Hageity,  59  Am.  Dec  733-740. 
See  also  as  to  the  last  point,  Ahem  v.  Steele,  115  N.  Y.  203;  12  Am.  St.  Rep, 
778.  Decayed  steps  at  the  back  of  rented  premises  are  not  a  nuisance  as 
regards  the  occupant  of  the  adjoining  premises:  Sterger  v.  Van  Sicklen,  132 
N.  Y.  499;  28  Am.  St.  Rep.  594.  Cases  in  which  the  tenant,  not  the  land- 
lord, was  held  liable  for  the  dangerous  condition  of  the  premises  are  Jeti' 
ninga  v.  Van  Schaick,  108  N.  Y.  530;  2  Am.  St.  Rep.  459;  Clifford  v.  Atlantic 
Cotton  Mills,  146  Mass.  47;  4  Am.  St.  Rep.  279;  Aherny.  Steele,  115  N.  Y.  203; 
12  Am.  St.  Rep.  778;  Rosenfield  v.  .4rro/,  44  Minn.  395;  20  Am.  St.  Rep. 
684.  A  tenant  taking  possession  of  demised  premises  with  a  dangerous 
opening  at  the  street  line  or  in  the  sidewalk  is  bound  to  guard  the  same  so 
as  to  secure  passers-by  from  falling  into  it:  Ryan  v.  WiUon,  87  N.  Y.  471j 
41  Am.  Rep.  384;  Irvine  r.  Wood,  51  N.  Y.  224;  10  Am.  Rep.  603j  Wo{/r. 
Kilpatrickf  101  N.  Y.  146;  64  Am.  Rep.  672. 
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Beck  v.  Dowell. 

[Ill  Missouri,  606.] 
Damages. — Evidbnob  o»  FINA^fCIAL  Condition  of  Plaintitf  la  adinl8il> 

ble  in  an  action  to  recover  for  personal  injury,  when  the  evidenoo  ynXL 
justify  the  jury  in  awarding  exemplary  or  punitive  damages. 
Pbacticb  on  Appeal  —  Defkctive  Record.  —  When  the  record  on  appeal 
is  defective,  the  remedy  is  by  certiorari  or  by  stipulation  correcting  the 
error:  but  the  mere  filing  of  certified  copies  of  omitted  instructions  will 
not  remedy  the  irregularity  of  failing  to  set  them  out  in  the  record. 

Blair  and  Marchand,  and  M.  McKcag^  for  the  appellant. 

Clay  and  Ray^  F,  L.  Schofield^  and  J.  C.  Anderson,  for  the 
respondent. 

Gantt,  p.  J.  This  cause  was  appealed  from  the  circuit 
court  of  Lewis  County  to  the  St.  Louis  court  of  appeals.  That 
court,  in  an  opinion  by  Judge  Rorabauer,  affirmed  the  judg- 
ment of  the  circuit  court;  but  Judge  Biggs  being  of  the  opin- 
ion that  the  conclusion  reached  by  the  majority,  that  evidence 
of  tlie  financial  condition  of  the  plaintiff  in  an  action  when 
the  evidence  will  justify  the  jury  in  awarding  exemplary 
or  punitive  damages  was  admissible,  is  in  conflict  with  and 
opposed  to  two  decisions  of  ibis  court,  to  wit:  Overholt  v. 
Vieths,  93  Mo.  422,  3  Am.  St.  Rep.  557,  and  Stephens  v.  Han- 
nihal  etc.  R.  R.,  96  Mo.  207,  9  Am.  St.  Rep.  336.  The  cause 
was,  under  the  constitution,  certified  to  this  court. 

1.  When  the  cause  was  heard  in  the  court  of  appeals,  the 
instructions  were  not  in  the  record.  No  efforts  were  made  to 
supply  them  in  that  court,  and  that  court  rightly  proceeded 
on  the  assumption  that  the  trial  court  had  correctly  declared 
the  law  to  the  jury.  Since  the  case  has  reached  this  court  a 
certified  copy  of  the  instructions  has  been  filed  with  the 
record.  The  propriety  of  considering  these  declarations  of 
law  by  this  court  under  these  circumstances  suggests  itself  at 
once. 

While  this  court  obtains  jurisdiction  to  "rehear  and  de- 
termine a  cause  so  certified  to  us  by  either  of  the  appellate 
courts,  as  in  cases  of  jurisdiction  obtained  by  ordinary  ap- 
pellate process,"  there  is  nothing  in  the  constitution  that 
justifies  parties  in  assuming  that  we  will  or  can  take  cogni- 
zance of  matters  not  in  the  record. 

When  a  record  is  deficient  in  any  material  respect,  the 
practice  is  uniform  that  the  party  desiring  the  absent  record 
should  suggest  the  diminution  and  apply  for  a  writ  of  ccrito- 
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ran,  or  file  Btipulations  in  this  court,  supplying  the  record. 
In  this  case,  notliing  of  the  kind  has  been  done,  but  from 
the  brief  of  the  appellant,  we  take  it,  he  assumes  that  these 
instructions  are  properly  before  us. 

There  is  no  hardsliip  in  requiring  parties  to  govern  them- 
eelves  by  the  rules  of  procedure  established  for  the  disposition 
of  causes.  For  the  purposes  of  this  appeal,  these  instructions 
are  no  part  of  the  record,  and  the  cause  will  be  determined 
on  the  presumption  that  the  trial  court  correctly  instructed 
the  jury.  Parties  must  pursue  legal  methods  in  perfecting 
their  transcripts,  and  in  the  proper  courts,  and  in  proper 
seasons. 

2.  The  point  in  this  record,  then,  is  that  upon  which  the 
court  of  appeals  divided.  Is  evidence  of  the  financial  condi- 
tion of  the  plaintiff  admissible  in  an  action  for  damages  when 
there  are  circumstances  of  oppression  or  malice? 

That  exemplary  damages  may  be  recovered  in  actions  for 
trespass  or  personal  torts  accompanied  by  circumstances  of 
malice  or  oppression,  is  no  longer  open  to  question  in  this 
Btate:  Buckley  v.  Knapp,  48  Mo.  152.  Nor  is  it  controverted 
that  it  is  perfectly  competent  to  show  the  financial  ability  of 
the  defendant  in  such  case. 

The  case  of  Stephens  v.  Hannibal  etc.  R.  R.  Co.,  96  Mo.  214, 
9  Am,  St.  Rep.  336,  was  an  action  for  compensatory  damages 
alone,  and  the  learned  judge  who  wrote  the  opinion  expressly 
says:  "There  is  nothing  in  the  case  to  justify  the  giving  of 
exemplary  damages,  and  the  damages  should  be  confined  to 
compensation  for  the  injuries  sustained." 

The  case  of  Overholt  v.  Vieths,  93  Mo.  422,  3  Am.  St.  Rep. 
557,  had  no  element  in  it  justifying  exemplary  damages,  and 
this  court  held  that  it  was  not  improper  to  exclude  evidence  of 
the  mother's  financial  condition  in  a  suit  for  the  death  of  her 
child  which  had  been  drowned  in  a  pond,  "  in  view  of  the  fact 
that  she  had  been  allowed  to  state  her  condition  in  life,  and 
that  she  did  her  own  housework  and  had  no  servant."  We 
do  not  think  either  of  these  cases  can  be  considered  as  de- 
cisive of  the  point  in  this  case.  Exemplary  damages  are  al- 
lowed, not  not  only  to  compensate  the  sufferer,  but  to  punish 
the  offender:  Franz  v.  Hilterbrandj  45  Mo.  121;  Callahan  v. 
Caffarata,  39  Mo.  137. 

The  evidence  in  this  case  tended  to  show  that  the  plaintiff 
was  a  girl  about  sixteen  years  old;  that  her  father  was  a  ten- 
ant of  defendant;  that  on  the  day  she  was  shot  by  defendant 
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her  father  and  his  sons  were  trying  to  water  a  cow  in  a  lot  of 

the  defendant;  that  a  difficulty  ensued,  a  general  fight;  that 
she  was  standing  in  the  lot  looking  on,  unarmed,  whei\  the  de- 
fendant turned  upon  her  and  shot  her  through  the  thigh.  In 
other  words,  the  defendant  with  a  deadly  weapon  shot  an  un- 
armed girl  without  lawful  provocation.  We  think  there  was 
ample  evidence  from  which  the  jury  could  find  willful,  wanton 
injury. 

In  1  Sutherland  on  Damages,  page  745,  it  is  said:  "  In  ac- 
tions for  torts,  the  damages  for  which  cannot  be  measured  by 
a  legal  standard,  all  the  facts  constituting  and  accompanying 
the  wrong  should  be  proved;  and  though  there  be  a  legal 
standard  for  the  principal  wrong,  if  aggravations  exist,  they 
may  be  proved  to  enhance  damages;  and  every  case  of  per- 
sonal tort  must  necessarily  go  to  the  jury  on  its  special  facts; 
these  embrace  the  rea  gestos,  and  the  age,  sex,  and  statiis  of 
the  parties;  this,  whether  the  case  be  one  for  compensation 
only,  or  also  for  exemplary  damages,  where  they  are  allowed." 

In  Bump  V.  Belts,  23  Wend.  85,  the  supreme  court  of  New 
York,  on  a  question  of  excessive  damages,  pointed  to  the  fact 
that  the  defendant  had  the  command  of  great  wealth  and 
that  the  plaintiff  was  a  poor  man.  In  McNamara  v.  Ring,  7 
III.  432,  in  an  action  for  assault  and  battery,  the  court  per- 
mitted the  plaintiff  to  show  he  was  a  poor  man  with  a  large 
family.  The  supreme  court  of  Illinois,  in  affirming  that  rul- 
ing, said:  "  We  are  also  of  the  opinion  that  the  circuit  court 
decided  correctly  in  admitting  the  evidence  and  giving  the 
instruction.  In  actions  of  this  kind,  the  condition  in  life  and 
circumstances  of  the  parties  are  peculiarly  the  proper  sub- 
jects for  the  consideration  of  the  jury  in  estimating  the  dam- 
ages; their  pecuniary  circumstances  may  be  inquired  into. 
It  may  be  readily  supposed  that  the  consequences  of  a  severe 
personal  injury  would  be  more  disastrous  to  a  person  destitute 
of  pecuniary  resources  and  dependent  wholly  on  his  man- 
ual exertions  for  the  support  of  himself  and  family,  than  to 
an  individual  differently  situated  in  life.  The  effect  of  the 
injury  might  be  to  deprive  him  and  his  family  of  the  com- 
forts and  necessaries  of  life.  It  is  proper  that  the  jury  should 
be  influenced  by  the  pecuniary  resources  of  the  defendant. 
The  more  affluent,  the  more  able  he  is  to  remunerate  the  party 
he  has  wantonly  injured." 

In  Qrable  v.  Margrave,  4  111.  372,  38  Am.  Dec.  88,  in  an  ac- 
tion for  seduction,  the  trial  court  admitted  evidence  to  show 
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plaintifif  was  a  poor  man.  The  supreme  court  on  appeal  said: 
"  The  court,  therefore,  decided  correctly  in  admitting  evidence 
showing  the  pecuniary  condition  of  the  plaintiff.  This  evi- 
dence does  not  go  to  the  jury  for  the  purpose  of  exciting  their 
prejudices  in  favor  of  the  plaintiff  because  he  is  a  poor  man, 
but  to  enable  them  to  understand  fully  the  effect  of  the  in- 
jury upon  him,  and  to  give  him  such  damages  as  his  peculiar 
condition  in  life  and  circumstances  entitle  him  to  receive." 

In  Gaither  v.  Blowers^  11  Md.  536,  in  an  action  for  assault 
and  battery,  the  trial  court  having  admitted  evidence  for  the 
plaintiff  with  a  view  of  increasing  his  damages,  that  he  was 
a  laboring  man  and  had  a  wife  and  children  to  support,  the 
supreme  court,  after  quoting  the  language  of  McNamarav.  King, 
7  111.  432,  says:  "This  is  good  sense,  and  Is  sustained  by  the 
decisions  in  most  of  the  states.  An  injury  done  to  a  person 
not  dependent  on  manual  labor  for  the  support  of  himself 
and  family  is  in  nowise  as  great  as  one  to  a  person  so  situated." 

In  Reed  v.  Davis,  4  Pick.  215,  the  supreme  court  of  Massa- 
chusetts, in  an  action  for  trespass  in  forcibly  evicting  plaintiff 
from  his  home,  says:  "  One  of  the  defendants  stated  to  a  wit- 
ness in  answer  to  his  inquiry,  whether  he  thought  the  plain- 
tiff could  not  make  him  suffer,  that  'the  plaintiff  had  been  to 
jail  and  sworn  out,  and  was  not  able  to  do  anything.'  Now 
that  circumstance  was  to  be  taken  into  consideration  by  the 
jury.  There  is  nothing  more  abhorrent  to  the  feelings  of  the 
subjects  of  a  free  government  than  oppressing  the  poor  and 
distressed  under  the  forms  and  color,  but  really  in  violation, 

of  the  law It  is  found  that  the  dwelling  house  was 

small,  but  the  damages  are  not  to  be  graduated  by  the  size  of 
the  building.  The  plaintiff  also  was  poor.  He  had  seen  bet- 
ter days,  but  had  been  reduced  in  his  circumstances.  He  was 
thought  not  to  be  able  to  do  anything  in  vindication  of  his 
rights  at  the  law." 

In  Dailey  v.  Houston,  58  Mo.  361,  this  court  said:  "  It  is  next 
insisted  that  the  court  improperly  told  the  jury  that  in  the  es- 
timation of  damages  they  miglit  take  into  consideration  the 
'condition  in  life  of  plaintiffs  and  their  pursuits  and  nature 
of  their  business.'  There  is  no  doubt  but  that,  in  estimating 
the  damages  in  such  cases,  the  jury  may  properly  take  into 
consideration  the  pecuniary  condition  of  the  parties,  their 
position  in  society,  and  all  other  circumstances  tending  to  sho^i^ 
the  vindictiveness  or  atrocity,  or  want  of  atrocity,  in  the  tran- 
saction, and  which  tend  to  characterize  the  assault." 
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This  decision  of  Judge  Vories  was  concurred  in  by  all  tho 
judges.    It  has  never  to  our  knowledge,  and  so  far  as  we  can 

ascertain,  been  questioned,  denied,  or  criticised.  It  is  in  har- 
mony, as  we  have  seen,  with  the  decisions  of  other  courts  of 
great  ahility.  It  is  in  harmony  with  tho  tendency  of  the 
courts  to  pLace  before  the  triers  of  facts,  whether  court  or  jury, 
every  fact  that  will  aid  them  in  arriving  at  a  correct  verdict. 
It  is  evident  in  this  case  its  eflfect  was  not  to  create  prejudice 
or  passion.  There  is  nothing  that  smacks  of  either  in  the 
verdict. 

Accordingly  we  affirm  the  judgment  of  the  court  of  appeals, 
as  indicated  by  the  opinion  of  the  majority  of  the  judges  of 
that  court,  on  this  as  well  as  all  other  points  ruled  in  the  case, 
and  it  will  be  so  certified  to  that  court. 

All  concur.  

MbASURB  of  DAMAQEa  A3  AfFEOTED  BT  THB   PbCCNIART  ClRCaM3TAW0E9 

OF  THB  Parties:  See  note  to  liowe  v.  Moses,  67  Am.  Dec.  5t32-563.  In  an 
actioa  agiiuat  a  railroad  company  by  a  wife  for  the  wrongful  death  of  her 
haaband,  it  is  competent  for  her  to  state  the  number  and  ages  of  her  minor 
children,  where  she  is,  as  in  Misaonri,  bound  to  support  such  children: 
Tetherow  r.  St.  Joseph  etc.  R'y  Co.,  98  Mo.  74;  14  Am.  St.  Rep.  617.  In  a 
suit  against  a  railway  company  for  personal  damages  suffered  by  plaintiff 
■when  a  passenger,  it  was  not  error  to  allow  proof  that  he  had  a  wife  and 
four  children:  San  Antonio  etc.  R'y  Co.  v.  Robinson,  73  Tex.  277.  On  tha 
other  hand,  it  is  held  that  in  an  action  for  personal  injuries  to  a  minor,  evi- 
dence of  the  pecuniary  circumstances  of  his  father  is  not  admissible:  Voshurg 
▼.  Putney,  78  Wis.  84;  and  that  in  an  action  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  defendant's  negligence,  evidence  aa 
to  the  poverty  of  the  plaiutiEF,  i.  e.,  that  he  was  dependent  npoa  hia  earn- 
ings for  his  support,  is  incompetent  as  bearing  oa  the  queatioa  of  damages: 
AlberU  r.  New  York  etc  B.  R.  Co.,  118  N.  Y.  77. 


State  v,  Wilcox. 

[Ill  MissouKl,  569. J 
Ratk  —  EviDBNCE. — A  Father  may  bb  Convicfed  of  the  rape  of  hia 
daughter  under  fourteen  years  of  age  on  her  uncorroborated  and  contra- 
dicted testimony,  and  although  no  force  was  used  and  she  failed  to  com* 
plain  of  the  wrong  done  her. 

Dysart  and  Mitchell,  for  the  appellant. 

John  M.  Wood,  attorney-general,  for  the  state. 

Macfarlane,  J.     Defendant  was  convicted  in  the  circuit 
court  of  Macon  County  of  rape,  by  carnally  knowing  OJlie 
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Wilcox,  a  female  child  under  fourteen  years.  From  the  judg- 
ment he  has  appealed  to  this  court. 

The  evidence  of  complaining  witness,  if  true,  discloses  A 
most  revolting  picture  of  domestic  life.  She  testified  that 
defendant  was  her  father,  and  that  she  was  fourteen  years  old 
May  10,  1891,  and  that  from  the  time  she  was  eight  years  old 
until  April,  1891,  he  had  defiled  her  at  intervals  of  every  fevf 
weeks,  the  last  time  in  Macon  County  in  April,  1891. 

Without  objection  she  detailed  by  her  evidence  that  when 
she  was  eight  years  old,  in  Randolph  County,  the  defendant 
first  carnally  knew  her.  At  that  time  he  bruised  and  tore 
her  so  that  she  was  confined  to  her  bed  for  a  number  of  days; 
that  from  that  time  until  she  became  fourteen  years  of  age 
these  assaults  were  repeated  every  few  weeks.  After  the  first 
assault  she  told  her  mother,  but  not  until  she  had  examined 
her  and  found  blood  and  bruises,  Slie  told  no  one  after  that 
until  July,  1891,  when  she  told  her  half-sister.  She  told  it 
then  because  she  was  "  tired  of  living  that  way."  Did  not 
tell  it  before  because  she  was  afraid  of  defendant,  who  said  he 
would  kill  her  if  she  told.  Defendant  told  her  that  all  fathers 
did  that  way  with  their  girls. 

She  removed  to  Macon  County  with  her  father's  family 
about  two  years  prior  to  the  trial  which  occurred  October  26, 
1891.  The  testimony  of  this  witness  was  all  the  evidence 
offered  by  the  state  in  chief. 

The  defendant  testified  in  his  own  behalf  and  contradicted 
every  charge  testified  to  by  the  prosecutrix.  He  also  gave  a 
history  of  his  relations  with  his  family,  and  showed  that  they 
were  invariably  good;  that  within  the  last  few  years  he  was 
frequently  away  from  home  as  much  as  weeks  and  months  at 
a  time.  In  all  of  this  he  was  corroborated  by  his  son  Willie, 
eighteen  years  of  age,  who  further  testified  that  his  father's 
treatment  of  his  wife  and  children  was  good,  and  that  he  had 
never  seen  or  heard  of  any  misconduct  between  his  father  and 
Ollie  until  after  the  arrest;  that  he  was  raised  and  had  lived 
in  the  family  all  his  life  except  a  few  months  he  had  worked 
out. 

Dr.  Pickett  testified  to  the  improbability,  and  almost  im- 
possibility, of  the  story  related  by  the  prosecuting  witness. 

Three  other  witnesses,  relatives  of  Ollie  Wilcox,  testified 
that  a  few  days  before  the  arrest  of  defendant  she  vehemently 
protested  that  her  father  had  never  mistreated  her,  and  threat- 
ened to  shoot  the  man  who  said  it.     One  witness  testified  that 
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Ollie  had  told  her  that  this  lie  had  got  out  through  the  Co- 
horna,  and  that  there  was  a  man  she  could  ruin  by  laying 
her  hands  on  him,  George  Stanfield,  son  of  Mrs.  Cohorn. 
Prosecuting  witness  contradicted  these  witnesses  in  her  testi* 
motiy. 

An  effort  was  made  to  impeach  the  character  of  defendant 
for  truth.  Three  witnesses  with  some  qualifications  testified 
that  his  reputation  was  bad,  while  four  gave  evidence  tending 
to  prove  it  good. 

The  court  gave,  with  others,  the  following  instructions: 
"The  jury  are  instructed  that  although  they  may  believe 
from  the  evidence  that  in  the  commission  of  the  offense 
charged  there  was  no  force  used  by  the  defendant  on  Ollie  B. 
Wilcox,  yet  if  the  jury  believe  from  the  evidence  that  at  any 
time,  in  the  county  of  Macon,  before  the  finding  of  the  indict- 
ment in  this  cause,  and  while  she  was  under  fourteen  years  of 
age,  the  defendant  had  carnal  intercourse  with  the  said  Ollie 
B.  Wilcox,  then  you  will  find  the  defendant  guilty. 

"The  jury  are  instructed  that  the  defendant,  William  D. 
Wilcox,  is  charged  with  carnally  and  unlawfully  knowing  one 
Ollie  B.  Wilcox,  a  female  child  under  the  age  of  fourteen 
years;  therefore,  if  you  believe  from  the  evidence  that  the  de- 
fendant did  carnally  know  the  said  Ollie  B.  Wilcox  while 
under  the  age  of  fourteen  years,  then  the  state  is  not  required 
to  prove  that  the  defendant  forcibly  ravished  the  said  Ollie  B. 
Wilcox.  It  is  sufficient  for  the  state  to  prove  that  the  de- 
fendant had  intercourse  with  her  while  she  was  under  the  age 
of  fourteen  years." 

The  last  paragraph  of  this  instruction  is  taken  by  defend- 
ant's counsel  as  an  independent  instruction.  The  record  gives 
it  as  above,  the  instructions  are  not  numbered,  and  we  must 
take  and  treat  them  as  they  appear  upon  the  record. 

1.  It  is  urged  with  great  earnestness  by  counsel  for  defend- 
ant that  the  uncorroborated  evidence  of  Ollie  Wilcox,  the  com- 
plaining witness,  contradicted  as  it  is  by  the  positive  and  un- 
equivocal testimony  of  defendant,  is  insufficient  to  justify  or 
support  the  verdict  and  sentence.  The  majority  opinion  in 
State  V.  Patrick,  107  Mo.  147  is  confidently  cited  in  support  of 
this  contention.  The  fourth  paragraph  of  that  opinion,  in 
which  the  learned  judge  who  wrote  it  so  ably  discusses  the 
necessity  tiiat  prompt  complaint  be  made,  and  other  circum- 
stances be  shown  corroborative  of  the  evidence  of  the  prosecu- 
trix, and  the  conclusions  reached  therein,  were  not  concurred 
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in  by  a  majority  of  the  judges.  It  will  be  seen  that  the  fifth 
paragraph  is  introduced  by  an  assertion  of  the  inferences  to 
be  drawn  from  the  authorities  cited  and  the  conclusion  reached 
in  tlie  fourth  paragraph.  Here  the  expression  is  used  upon 
which  the  defense  in  this  case  so  confidently  relies:  "Where^ 
as  here,  the  defendant  occupies  the  witness  stand  and  explicitly 
denies  the  perpetration  of  the  offense  charged,  thus  creating 
an  equipoise  of  oath  against  oath,  then  the  evidence  is  wholly 
insuificient,  as  there  is  no  corroboration  whatever  in  this 
case." 

After  this  introduction,  the  learned  judge  proceeds  to  argue 
the  absolute  insufficiency  of  the  evidence  to  support  a  convic- 
tion, and  in  his  conclusions  a  majority  coincided.  The  decis- 
ion settled  nothing  but  that,  in  tlie  opinion  of  a  majority  of 
the  judges,  the  evidence  in  that  case  was  insufficient,  and 
followed  numerous  precedents  in  like  cases,  that  where  the 
evidence  is  clearly  insufficient  this  court  will  render  a  final 
judgment  of  acquittal.  There  is  no  doubt  that  the  failure  of 
the  prosecutrix  to  make  timely  complaint,  and  her  conduct 
immediately  after  the  alleged  outrage,  had  great  and  probably 
controlling  weight  in  determining  the  result. 

The  case  of  State  v.  Patrick,  107  Mo.  147,  and  the  case  at 
bar  are  different  in  almost  every  essential  feature  of  the  oflfonso 
charged.  Carnally  and  unlawfully  knowing  a  female  child 
under  fourteen  years  of  age  is  made  rape  under  the  statute; 
with  this  crime  defendant  is  charged.  Forcibly  ravishing  a 
woman  of  fourteen  years  or  over  is  also  rape,  and  of  commit- 
ting that  offense,  Patrick  wascliarged.  These  acts  are  differ- 
ent in  every  element,  except  that  of  carnal  knowledge,  and 
calls  for  different  proof.  In  the  case  of  State  v.  Patrick,  107 
Mo.  147,  the  crime  was  charged  to  have  been  committed  by 
forcibly  ravishing;  in  this  case  it  was  by  simple  carnal  knowl- 
edge. The  first  involves  force  on  the  part  of  the  ravisher  and 
want  of  consent  on  that  of  the  victim;  the  latter  may  have 
been  without  force  and  with  consent.  In  the  one  case  the 
instincts  of  woman's  nature,  at  the  first  opportunity,  should 
have  spontaneously  given  utterance  to  her  anguish  on  account 
of  the  wrong  committed;  in  the  other  the  child  may  have  been 
anxious  to  conceal  the  wrong  and  protect  the  wrongdoer. 
These  distinctions  between  the  criminal  acts,  and  the  differ- 
ence in  the  proof  necessary  to  establish  them,  are  suffinifjnt  to 
show  that  the  failure  of  a  wronged  child  to  make  outcry  (^r 
complaint  has  but  little  if  any  weight  in  discrediting  her  te?- 
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timony.  Indeed,  it  would  have  none  at  all  in  case  the  wrong 
was  done  with  her  consent,  and  her  testimony  was  given  un- 
willingly. 

It  will  be  seen  by  reference  to  the  authorities  cited  in  the 
case  of  State  v.  Patrick^  107  Mo.  147,  that  long  delay  in  mak- 
ing complaint  "  may  be  explained  and  excused  by  proof  of 
sufficient  cause  therefor;  as,  for  instance,  want  of  suitable  op- 
portunity or  duress,  or  threats  by  the  perpetrator  of  the  wrong." 
Assuming  that  the  failure  of  the  girl  to  complain  or  disclose 
the  wrongs  done  her  should  ordinarily  have  affected  her  credit 
as  a  witness,  we  think  the  relation  of  the  defendant  to  and  his 
authority  over  her,  together  with  the  threats  which  she  testi- 
fied were  made,  should  be  considered  in  determining  the  pro- 
bative force  of  her  conduct. 

There  is  another  and  better  ground,  to  our  minds,  than  fear 
of  personal  injury,  which  tends  to  excuse  this  girl  for  keeping 
silence.  According  to  her  story,  the  first  act  was  committed 
when  she  was  only  eight  years  of  age,  not  old  enough  to  un- 
derstand the  signification  of  the  wrong  done  her.  Tims  from 
that  day  she  was  trained  and  corrupted  by  her  own  father  by 
repeated  acts  until  she  probably  lost  those  womanly  feelings 
which  prompt  instinctive  utterance  of  horror  and  anguish  at 
such  outrages. 

We  cannot  say,  then,  that  the  evidence  of  this  prosecutrix 
should  be  altogether  ignored.  Improbable  as  her  evidence 
may  be,  contradicted  on  collateral  facts  as  the  witness  is, 
monstrous  as  the  accusation  against  defendant  may  be,  it  is 
still,  after  all,  a  question  of  fact  for  the  trial  court  and  jury, 
and  this  court  should  not  interfere. 

2.  The  second  error  assigned  is  that,  under  the  instructioQ 
complained  of,  the  jury  may  have  found  defendant  guilty  of 
some  offense  committed  in  Randolph  County.  We  do  not 
think  the  jury  could  have  been  misled  from  this  instruction 
into  such  an  error.  The  first  paragraph  of  the  instruction  re- 
quires the  jury  to  find  that  the  offense  must  have  been  com- 
mitted in  Macon  County.  The  second  does  not  refer  to  the 
place  at  which  the  act  was  committed,  but  to  the  manner  of 
its  accomplishment  and  to  the  evidence  necessary  to  establish 
it.  We  do  not  see  how  an  intelligent  jury  could  have  been 
misled,  even  though  the  two  paragraphs  of  this  instruction 
had  been  separated  into  two  distinct  instructions. 

We  find  no  error,  and  affirm  the  judgment.     All  concur. 
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Rapk  —  Paoo»  <w  Complaints  by  Pboskcutrix:  See  generally  not*  to 
Smith  r.  StaU,  80  Am.  Deo.  371,  372.  That  a  delay  ia  making  complaint  b 
•nfiiciently  explained  by  the  fact  that  the  injared  person  ia  of  tender  yean, 
and  appears  to  be  under  a  sort  of  duress  caused  by  fear  of  a  whipping  which 
the  perpetrator  of  the  offense  had  threatened  to  inflict  if  ahe  told  her  parents, 
■ee  People  v.  Gwje,  62  Mich.  271;  4  Am.  St.  Rep.  854.  The  testimony  of  » 
neighbor  that  she  heard  a  stepfather,  who  is  accused  of  rape  npon  his  step* 
daughter,  a  child  of  ten  years  of  age,  whipping  and  beating  the  child  is  ad* 
Biissible  in  corroboration  of  her  statements  as  to  cruel  treatment  and  fear: 
People  ▼.  Lenon,  79  Cal.  625.  That  sexual  intercourse  with  a  female  under 
the  age  of  consent  ia  conclusively  presumed  to  be  rape,  see  St4Xte  v.  Miller, 
42  La.  Ann.  1186;  21  Am.  St.  Rep.  418;  Stale  r.  Wray,  109  Mo.  594;  State 
T.  Laeey^  111  Mo.  613;  Pecyple  ▼.  Ten  EUhqft  92  Mich.  167}  and  note  to  Jle* 
€h^r.  State,  16  Am.  St  Rep.  Sa 
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Edqerton  v.  Edgeeton. 

[la  Montana,  122.] 

ICabriaos  ahdDivorck — Skparatk  Maintenance  of  Witb — Jorisdiotiobi 
Of  Equitt  to  Grant.  —  Courts  of  equity  have  jurisdiction  to  enforce  tha 
maintenance  of  a  wife  by  decreeing  proper  relief  in  an  action  brought  by 
her  against  her  husband,  independently  of  an  action  for  divorce,  when 
it  is  shown  that  he,  without  just  cause,  has  abandoned  her,  or  by  his 
cruelty  or  other  improper  conduct  has  given  her  just  cause  for  living 
separate  and  apart  from  him,  and  she  is  without  means  of  support  whila 
he  is  able  to  maintain  her.  Such  decree  does  not,  however,  amount  to 
•  divorce  from  bed  and  board,  nor  does  it  place  any  obstacle  in  the  way 
to  a  reconciliation  of  the  parties. 

Judgments  —  Jurisdiction  —  Collateral  Attack. —  A'domestic  judgment 
of  a  court  of  general  jurisdiction,  valid  on  its  face,  cannot  be  coUater* 
ally  attacked  in  the  courts  of  the  same  state  by  showing  facta  outside 
of  the  record,  althoagh  such  facts  might  be  sufficient  to  impeach  anch 
judgment  in  a  direct  proceeding  against  it, 

JusGHKNTS  —  Decree  of  Divorce  —  Cott.ateral  Attack.  —  A  decree  of 
divorce,  valid  upon  its  face,  obtained  by  a  husband  against  his  wife, 
eannot  be  collaterally  attacked  in  the  same  state  in  an  action  by  tha 
wife  to  enforce  maintenance,  by  the  averment  of  facts  sui£cieut  to  avoid 
•nch  decree  for  want  of  jurisdiction. 

A,  C.  Botkin  and  E.  P.  Cadxoell^  for  the  appellant. 

McConnell  and  Clayherg^  and  Thomas  C.  Bacht  for  the  re- 
spondent. 

Harwood,  J.  There  are  two  questions  hronght  here  for 
determination  by  this  appeal.  The  first  relates  to  the  juris- 
diction, in  equity,  of  the  district  courts  of  this  state,  and  may 
be  stated  by  the  following  proposition:  Have  the  district  courts 
of  this  state  power,  in  the  exercise  of  their  equity  jurisdiction, 
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tij  (Miforce  maintenance  of  a  wife  by  decreeing  proper  relief  in 
an  action  brought  by  her  against  her  husband,  independently 
of  an  action  for  divorce,  where  it  is  shown  that  be,  without  just 
cause,  has  abandoned  her,  or  by  his  cruelty  or  other  improper 
conduct  has  given  her  just  cause  for  living  separate  and  apart 
from  him,  and  she  is  without  means  of  support,  and  he  is  able 
to  maintain  her? 

An  action  of  this  cbaracter,  if  maintainable  at  all,  would 
naturally  lie  within  the  equitable  jurisdiction  of  the  district 
court.  Tlie  subjects  of  equity,  as  well  as  common-law  juris- 
diction, are  so  well  defined  there  can  seldom  arise  a  dispute 
as  to  whether  a  particular  action  for  the  enforcement  of  rights 
or  the  redress  of  wrongs  lies  within  the  cognizance  of  one  or 
the  other,  or  whether  such  action  is  not  within  either  of  these 
jurisdictions.  In  relation  to  the  question  just  propounded, 
however,  there  have  been  and  still  are  differences  of  opinion 
in  the  courts  and  among  able  jurists;  and  the  discussion  of 
it  has  sounded  the  depths  and  surveyed  the  scope  and  circum- 
ference of  the  equity  jurisdiction  of  courts  where  it  has  been 
brought  in  question. 

It  is  unnecessary  to  recite  the  facts  involved  in  the  case  at 
bar  in  order  to  treat  this  proposition.  It  may  be  treated  as  a 
question  of  law,  relating  to  the  equity  jurisdiction  of  the  courti 
without  reference  to  any  particular  action. 

That  the  marriage  relation  lays  upon  the  husband  an  obli- 
gation to  furnish  his  wife  necessary  and  comfortable  mainte- 
nance, commensurate  with  his  ability  to  provide,  is  a  proposition 
upon  which  there  is  no  dispute.  It  is  an  obligation  imposed 
by  law  as  one  of  the  conditions  of  the  marriage  contract,  and 
is  recognized  by  all  courts  of  justice,  and  is  enforced,  in  proper 
cases,  where  the  jurisdiction  lies.  Courtsof  common-law  juris- 
diction (as  distinguished  from  equity  courts)  enforce  that  obli- 
gation by  giving  judgment  against  the  husband  for  necessary 
supplies  furnished  the  wife  by  third  persons,  where  the  bus- 
bandVitliout  just  cause,  withholds  the  same,  or  abandons  his 
wife,  or  by  cruelty  or  otherwise  makes  it  unsafe  or  improper 
for  her  to  abide  at  the  family  home. 

In  this  way  it  will  be  seen  that  even  courts  of  common-law 
jurisdiction  not  only  recognize,  but  to  some  extent  enforce, 
performance  of  that  obligation.  The  jurisdiction  exercised  by 
the  common-law  courts  was  usually  explained  on  the  theory 
that  the  law  presumed  the  wife  to  be  the  agent  of  the  hus- 
band to  the  extent  of  authority  to  obtain  upon    his  credit 
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necessary  personal  supplies;  but  it  is  plainly  observable  by 
an  investigation  of  these  cases  that  the  coaimoii-law  courts 
proceed  upon  a  different  ground  than  the  mere  relation  of 
principal  and  agent;  for  when  the  husband  had  abandoned 
his  wife,  or  driven  her  away  by  cruelty  or  other  improper 
conduct,  and  had  sought  to  avoid  responsibility  of  her  mainte- 
nance by  giving  notice  forbidding  parties  to  furnish  her  sup- 
plies, and  attempting  to  revoke  her  authority  in  that  respect 
still  the  common-law  courts,  notwithstanding  such  notice, 
held  him  bound  for  her  necessary  supplies,  by  an  obligation 
irrevocable  at  will,  arising  by  virtue  of  the  marriage  relation, 
and  gave  judgment  against  him:  Schouler  on  Domestic  Rela- 
tions, sec.  66;  Sykes  v.  Halstead,  1  Sand.  483;  1  Bishop  on 
Marriage  and  Divorce,  572,  and  cases  cited.  It  will  be  ob- 
served in  these  cases,  too,  that  where  the  wife  was  living 
separate  and  apart  from  her  husband,  it  was  always  a  proper 
inquiry  whether  she  had  just  cause  for  so  doing;  and  if  she 
had  not,  that  was  a  good  defense.  It  seems  to  be  clear,  then, 
that  the  common-law  courts  proceeded  in  such  cases  upon  a 
different  principle  than  the  law  of  agency  alone,  and  founded 
their  judgments  on  the  obligation  of  the  husband  to  support 
his  wife,  even  separate  and  apart  from  his  habitation,  where, 
by  his  conduct,  he  had  justified  her  separation,  or  where  he 
had,  without  cause,  forsaken  her  —  an  obligation  which  he 
could  not  terminate  at  will,  as  may  be  done  in  case  of  princi- 
pal and  agent:  2  Kent's  Commentaries,  146;  Schouler  on 
Domestic  Relations,  sec.  66;  1  Bishop  on  Marriage  and  Di- 
vorce, sees.  550-572,  and  cases  cited;  Liddlow  v.  Wilmot, 
2  Stark.  86;  Casteel  v,  Casteel,  8  Blackf.  240;  44  Am.  Deo. 
763;  Clement  v.  Mattison,  3  Rich.  93;  Hall  v.  Weir,  1  Allen, 
261;  Cartwright  v.  Bate^  1  Allen,  514;  79  Am.  Dec.  759;  Cun- 
ningham V.  Irwin,  7  Serg.  &  R.  247;  10  Am.  Dec.  458;  Rum- 
ney  v.  Keyes,  7  N.  H.  571;  Allen  v.  Aldrich,  29  N.  H.  63; 
McOahay  v.  Williams,  12  Johns.  293;  Mayhew  v.  Thayer^  8 
Gray,  172;  Walker  v.  Simpson,  7  Watts  &  S.  83;  42  Am.  Dec. 
216;  Schnuckle  v.  Bierman,  89  111.  454;  Reese  v.  Chilton,  26 
Mo.  598;  Rutherford  v.  Coxe,  11  Mo.  347;  Breinig  v.  Meitzler, 
23  Pa.  St.  156;  Billing  v.  Pilcher,  7  B.  Mon.  458;  46  Am.  Dec. 
523;  Snover  v.  Blair,  25  N.  J.  L.  94;  Blowers  v.  Sturtevant,  4 
Denio,  46. 

Although  the  common-law  courts  will  give  judgment  against 
the  husband  in  such  cases,  it  must  be  admitted  by  all  to  be 
an  nncertain  and  inadequate  relief;  for  in  many  cases  she 
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may  be  nnable  to  obtain  credit  under  such  circumstances, 
where  she  can  only  offer  the  chance  of  compelling  payment 
by  suit  against  a  husband  who  is  endeavoring  to  escape  such 
liability.  Her  position  is  also  embarrassed  by  the  reluctance 
Of  parties  generally  to  becoming  directly  or  indirectly  impli- 
cated in  family  troubles,  or  to  undertake  to  show  justification 
for  the  conduct  of  the  wife,  which  operates  as  a  powerful  in- 
fluence in  deterring  persons  from  giving  her  credit.  The 
relief  offered  by  the  common-law  courts  is  inadequate  for 
still  other  reasons.  While  it  may  succeed  for  a  brief  period 
in  some  cases,  the  derelict  husband  is  left  free  to  carry  out 
his  purpose  to  abandon  and  neglect  the  support  of  his  wife, 
and  avoid  such  judgments  altogether  by  disposing  of  his 
property,  or  by  carrying  it  beyond  the  jurisdiction.  In  this 
way  he  not  only  ignores  his  obligation,  but  sets  at  naught 
the  attempt  of  the  common-law  courts  to  compel  its  perforu)- 
ance.  There  are  other  aspects  of  this  method  of  granting 
relief  which  ought  not  be  passed  without  observation.  If 
that  remedy  happens  to  be  effectual  in  some  cases,  because 
the  husband  fails  to  use  the  means  within  his  power  to  escape 
the  liability,  that  method  of  enforcing  maintenance  would 
involve  a  multiplicity  of  law  suits;  for  the  wife  must  usually 
go  to  various  parties  to  secure  supplies,  whereby  would  arise 
a  separate  cause  of  action  in  favor  of  each  party  from  whom 
supplies  were  obtained,  and  as  often  as  one  collection  was 
made,  another  cause  of  action  would  begin  to  accrue.  Again, 
the  inadequacy  of  relief  worked  out  by  the  common-law  rem- 
edy is  not  alone  relative  to  the  position  of  the  wife.  It  has 
its  counterpart  of  hardship  in  reference  to  the  husband.  In 
case  the  husband  has  just  grounds  for  his  conduct,  and  de- 
sires to  establish  the  same,  he  would  have  to  present  his 
defense  in  as  many  actions  at  law  as  happened  to  be  brought 
against  him  for  supplies  furnished  the  wife;  for  having  es- 
tablished his  defense  in  one  or  more  actions  would  not  pre- 
clude the  annoyance,  loss  of  time,  and  expense  of  defending 
other  actions  of  the  same  character.  So  the  question  natu- 
rally arises  whether  or  not,  upon  principle,  these  cases  lie 
within  the  jurisdiction  of  courts  of  equity;  and  the  conditions 
just  pointed  out  suggest  two  familiar  principles  of  equity  as 
grounds  upon  which  courts  exercising  that  jurisdiction  take 
cognizance  of  actions,  and  determine  the  rights  of  parties, 
namely:  1.  Inadequacy  of  the  relief  which  can  be  obtained 
in  the  courts  of  law;   2.  That  to  obtain  relief  in  courts  of 
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common-law  jurisdiction  would  involve  a  multiplicity  of  euita. 
Mr.  Pomeroy,  upon  this  head,  observes:  "In  fact,  the  multi- 
plicity of  suits  which  is  to  be  prevented  constitutes  the  very 
inadequacy  of  legal  methods  and  remedies  which  calls  the 
concurrent  jurisdiction  into  being  under  such  circumstances, 
and  authorizes  it  to  adjudicate  upon  purely  legal  rights,  and 
confer  purely  legal  reliefs.  On  the  other  hand,  the  preven- 
tion of  multiplicity  of  suits  is  the  occasion  for  the  exercise 
of  the  exclusive  jurisdiction  ":  Pomeroy's  Equity  Jurispru- 
dence, sec.  243. 

This  class  of  actions  was  not  generally  entertained  by  the 
English  chancery  court  for  the  obvious  reason  that  in  En- 
gland the  ecclesiastical  tribunal  existed,  to  which,  as  was 
conceded  by  all,  such  adjudications  peculiarly  belonged. 
There  was  therefore  no  reason  in  general  for  the  chancery 
court  in  England  to  concern  itself  with  actions  seeking  such 
relief:  Fonblanque's  Equity,  4th  Am.  ed.,  98,  n.  105;  but  it 
nevertheless  seems  plain  that  had  not  another  court  existed 
in  the  judicial  system  of  England  wliich  had  jurisdiction  of 
this  class  of  cases,  there  is  every  analogy  which  would  have 
brought  those  cases  within  the  jurisdiction  of  the  court  of 
chancery.  This  court  took  cognizance  of  other  cases  concern- 
ing marital  rights.  It  enforced  against  the  husband  ante- 
nuptial contracts  and  settlements  made  on  behalf  of  hie 
intended  wife;  compelled  settlements  to  be  made  on  behalf 
of  tlie  wife,  where  he  was  seeking  to  obtain  possession  or  con- 
trol of  her  property;  withheld  her  separate  property  from  hia 
grasp,  and  devoted  it  to  her  maintenance,  where  he  had  so 
conducted  himself  as  to  justify  her  living  in  separation  from 
him;  enforced  agreements  by  the  spouses  as  to  property 
rights  and  maintenance  made  in  contemplation  of  separation; 
by  the  writ  of  ne  exeat,  "  restrained  the  husband  from  quitting 
the  kingdom  to  evade  the  payment  of  an  agreed  or  decreed 
allowance  ";  used  its  power  to  enforce  decrees  of  the  spiritual 
court  awarding  separate  maintenance  to  the  wife;  and  bv 
process  known  as  the  "writ  of  suppUcavit,'"  the  chancery 
court  protected  the  wife  against  the  husband's  violence,  and 
in  cases  where  it  was  found  unsafe  for  her  to  abide  with  him, 
as  incident  to  such  proceedings,  compelled  the  husband  to 
provide  maintenance  for  her  while  she  was  separate  and 
apart  from  him,  by  reason  of  his  violent  conduct  towards  her. 
This  proceeding,  however,  appears  to  have  become  obsolete, 

probably  because  statutes  provided  a  remedy  for  protection 
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of  all  persons  from  threatened  violence.  No  doubt  other  in- 
stances could  be  polluted  out  wherein  the  English  chancery 
court  exercised  jurisdiction  in  reference  to  the  marital  rights 
and  obligations:  Fonblanque's  Equity,  90-106,  and  notes; 
2  Spence's  Equitable  Jurisdiction,  489,  526;  2  Story  on  Equity 
Jurisprudence,  sees.  1423.  1476;  3  Ponaeroy's  Equity  Juris- 
prudence, sees.  1114-1120;  2  Bishop  on  Marriage  and  Di- 
vorce, sec.  352.  It  is  also  clear  that  within  the  principals, 
procedure,  and  practice  applied  by  courts  of  equity  there  are 
ample  and  appropriate  methods  to  adequately  enforce  in  one 
action  the  right  of  the  wife  to  support  against  a  husband  who, 
without  cause,  abandons  her,  and  at  the  same  time,  in  the 
same  action,  vouchsafe  to  the  husband  any  defense  he  may 
have  to  offer  in  justification  of  his  conduct. 

It  is  proper  at  the  outset  of  this  investigation  to  inquire 
whether,  by  statute,  any  provision  has  been  made  in  relation 
to  the  right  in  question,  and  the  remedy  to  be  applied  in  case 
of  its  nonfulfillment.  Our  statute  provides  that  the  district 
court,  "sitting  as  a  court  of  chancery,"  may,  for  certain 
causes  specified,  decree  a  "  dissolution  of  the  bonds  of  matri- 
mony ";  and  that  "when  a  divorce  shall  be  decreed,  it  shall 
and  may  be  lawful  for  the  court  to  make  such  order  touching 
the  alimony  and  maintenance  of  the  wife,  the  care  and  cus- 
tody of  the  children,  or  any  of  them,  as,  from  the  circum- 
stances of  the  parties  and  nature  of  the  case,  shall  be  fit, 
reasonable,  and  just;  and  in  case  the  wife  be  complainant,  to 
order  the  defendant  to  j:;ive  reasonable  security  for  such  ali- 
mony and  maintenance,  or  may  refuse  the  payment  of  such 
alimony  and  maintenance  in  any  other  manner  consistent 
with  the  rules  and  practice  of  the  court,  and  may  also  grant 
alimony  '  a  pendente  lite ';  and  the  court  may,  on  application 
from  time  to  time,  make  such  alterations  in  the  allowances  of 
alimony  and  maintenance  as  shall  appear  reasonable  and 
just":  Comp.  Stats.,  sees.  1000,  1004,  1006,  div.  5. 

It  is  contended  that  these  provisions  of  the  statute  as  to 
the  decree  for  alimony  and  maintenance  "when  divorce  is 
granted,"  by  implication,  exclude  from  the  courts  the  juris- 
diction to  enforce  tlie  maintenance,  except  in  an  action  where 
divorce  is  decreed.  Some  have  so  held,  but  upon  this  phase 
of  the  question,  as  upon  nearly  all  aspects  of  it,  eminent  au- 
thorities are  opposed  to  one  another  in  the  views  entertained. 
Our  own  conclusion  upon  this  particular  feature  of  the  ques* 
tion  is,  that  the  great  weight  of  reason  is  against  the  idea  that 
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the  legislature,  in  adopting  the  statute  referred  to,  intended 
any  regulation  of  the  right  of  the  wife  to  maintenance,  or  the 
obligation  of  the  husband  to  furnish  the  same,  arising  and 
existing  by  virtue  of  the  marriage  bond  prior  to  and  in  no 
manner  dependent  upon  the  dissolution  of  that  bond  by  de- 
cree  of  court,  or  that  by  such  statute  the  legislature  intended 
to  take  away  or  in  any  manner  control  wliatever  jurisdiction 
the  courts  may  have  had  to  enforce  the  fulfillment  of  that 
obligation  in  an  action  independent  of  a  proceeding  for  di- 
vorce. In  construing  or  applying  a  statute,  the  cardinal  rule, 
always  applicable,  is  to  seek  the  intention  of  the  legislature. 
The  simple  question  then  is,  did  the  legislature,  in  providing 
for  the  granting  of  divorces  on  certain  prescribed  grounds, 
and  providing  that  when  divorce  was  decreed,  alimony  and 
maintenance  might  also  be  decreed,  intend  to  have  it  inferred 
or  implied  therefrom  that  the  obligation  of  the  husband  to 
maintain  his  wife  should  not  be  enforced,  unless  the  bonds  of 
matrimony  were  first  dissolved?  Or  was  it  only  the  inten- 
tion of  the  legislature,  as  manifest  in  such  statute,  to  make 
sure  by  the  provisions  authorizing  the  decree  for  alimony 
and  maintenance  of  the  wife  after  dissolution  of  the  bonds  of 
matrimony,  to  fasten  upon  the  husband  the  continued  obliga- 
tion to  support  his  wife,  even  though  the  bonds  of  matrimony 
had  been  dissolved  because  of  his  wrongful  conduct?  After 
divorce  the  obligation  to  maintain  the  wife,  which  arose  by 
virtue  of  the  marriage  contract,  could  not  be  referred  to  that 
relation,  because  of  its  nonexistence;  and  there  might  be 
grave  reason  to  doubt  whether  a  court  was  authorized  to  con- 
tinue to  enforce  that  obligation  after  dissolution  of  the  bond 
by  which  it  arose,  without  a  statutory  provision  to  that  effect. 
It  is  manifest  by  said  statute  that  the  legislature  intended 
that  the  offending  husband  should  not  escape  the  obligation 
he  had  entered  into,  to  support  his  wife  while  she  kept  faith 
with  her  marriage  vows  and  duties,  even  though  he  succeeded 
by  his  wrongful  conduct  in  driving  her  to  obtain  a  divorce. 
If  this  provision  implied  that  the  obligation  could  only  be 
enforced  by  first  dissolving  the  bonds  of  matrimony,  the  law 
would  be  open  to  the  charge  that  it  was  so  framed  as  to  en- 
courage divorces;  for  the  wife  who  kept  faith  with  the  mar- 
riage vows  might  be  driven  by  privation,  in  some  cases  at 
least,  to  release  the  husband  from  the  bonds  of  matrimony 
by  applying  for  a  divorce,  in  order  to  obtain  relief  from 
penury  and  want.     Such  a  construction  of  the  legislative  ia- 
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tent  would  make  the  statute  provide,  in  effect,  that  in  case  a 
wife  was  driven  away  or  deserted,  and  left  without  means  of 
Bupport,  if  the  husband  remained  in  the  state  and  committed 
no  more  flagrant  violations  of  the  marriage  bond,  she  must 
wait  a  year,  and  in  the  meantime  suffer  in  destitution,  or 
Buffer  the  humiliation  of  becoming  a  public  charge,  or  seek 
relief  through  friends  or  strangers  before  she  could  call  upon 
a  court  to  grant  her  a  divorce,  and  then  compel  the  offending 
husband  out  of  his  substance  to  fulfill  his  obligation  to  sup- 
port her,  at  which  time  the  derelict  husband  may  have  placed 
himself  and  property  beyond  the  reach  of  the  court;  at  least, 
he  would  in  such  case  be  given  ample  opportunity  to  do  so. 
It  can  hardly  be  presumed  that  the  legislature,  while  care- 
fully providing  for  the  continuance  of  the  obligation  of  the 
husband  to  maintain  his  wife  after  divorce,  intended  by  the 
statute  to  cut  off  any  jurisdiction  which  might  be  in  the 
courts  to  simply  enforce  the  obligation  while  the  bonds  of 
matrimony  still  existed.  A  more  reasonable  conclusion,  we 
think,  is  that  the  statute  under  consideration  manifests  no 
such  intention,  but  leaves  the  marital  rights  and  obligations 
before  divorce  to  be  dealt  with  by  the  courts  in  whatever 
respect  their  jurisdiction  might  allow. 

We  therefore  return  to  the  niain  question  as  to  whetlier 
there  is  in  the  equity  courts  of  this  state  any  jurisdiction  to 
interfere  on  behalf  of  a  wife  deserted  and  left  destitute,  with- 
out cause,  and  compel  the  husband,  if  able,  to  support  her. 
This  subject  has  led  to  a  very  close  investigation  by  the 
American  courts  (see  cases  cited  in  briefs  of  counsel)  of  the 
manner  in  whicli  the  chancery  court  of  England  dealt  with 
Buch  cases.  The  jurisdiction  exercised  by  that  court  upon 
kindred  subjects  has  already  been  adverted  to;  but  upon  this 
particular  branch  of  adjudication,  as  is  affirmed  by  some,  the 
hol'ling  of  the  English  chancery  court  has  not  been  har- 
muMious;  and  while  this  criticism  is  probably  correct,  it 
must  still  be  admitted  that  the  doctrine  finally  became  settled 
to  the  eircct  that  cases  where  such  relief  was  sought  would 
not  be  entertained  in  the  cliancery  court,  but  left  to  the 
spiritual  court.  This  was,  of  course,  the  natural  result  when 
we  consider  the  judicial  system  prevailing  at  that  time  in 
England.  Even  with  these  conditions,  however,  the  English 
chancery  court  did  not  seem  to  have  construed  its  jurisdiction 
as  so  unyieldingly  restricted  in  this  matter  that  no  relief  could 
be  granted  in  that  court.     There  is  a  notable  case  as  late  as 
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1811,  where  Lord  Eldon,  one  of  the  greatest  and  most  con- 
•errative  of  English  chancellors,  ordered  certain  property  Iq 
probate  devoted  to  the  support  of  a  deserted  wife.  It  is  not 
clearly  stated  in  the  opinion  or  statement  of  the  master  that 
this  property  belonged  to  the  husband  by  descent,  but  that 
seems  to  be  the  case  from  the  context;  for  if  the  property  had 
descended  to  the  wife  in  her  own  right,  according  to  the  course 
of  equity,  there  would  have  been  no  hesitation  whatever  in 
applying  it  to  her  separate  maintenance,  where  she  was  aban- 
doned by  her  husband.  In  ordering  the  property  applied  the 
lord  chancellor  said:  "I  have  a  strong  impression  on  my 
mind  that  this  has  been  done;  and  independent  of  precedent, 
I  think  the  court  may  do  it;  as  the  husband  deserting  his 
wife  leaves  her  credit  for  necessaries,  and  would  be  liable  to 
an  action,  and  though  execution  could  not  be  had  against  the 
€tock,  the  effect  might  be  obtained  circuitously,  as  he  could 
not  relieve  himself  except  by  giving  his  consent  to  the  appli- 
cation of  this  fund  ":   Gwj  v.  Pearkes,  18  Ves.  196. 

In  the  American  states  the  ecclesiastical  court  was  not  made 
a  part  of  the  judicial  system.  There  being  a  court  of  chan- 
cery or  equitable  jurisdiction,  however,  and  there  being  the 
conditions  involved,  whereby  that  court  had  grounds,  upon 
principle,  to  take  jurisdiction  of  such  cases,  it  is  not  at  all 
strange  that  some  of  tlie  American  courts  of  equity  entertained 
them;  and  thus  was  established  what  Judge  Story  termed  the 
broader  jurisdiction  asserted  by  the  American  courts  in  such 
cases.  In  his  work  on  Equity  Jurisprudence,  he  says:  "  In 
America  a  broader  jurisdiction  in  cases  of  alimony  has  been 
asserted  in  some  of  our  courts  of  equity;  and  it  has  been  held 
that  if  a  husband  abandons  his  wife,  and  separates  himself 
from  her  without  any  reasonable  support,  a  court  of  equity 
may  in  all  cases  decree  her  a  suitable  maintenance  and  sup- 
port out  of  his  estate,  upon  the  very  ground  that  there  is  no 
adequate  or  sufficient  remedy  at  law  in  such  a  case;  and  there 
is  so  much  good  sense  and  reason  in  this  doctrine  that  it  might 
be  wished  it  were  generally  adopted ":  2  Story  on  Equity 
Jurisprudence,  sec.  1423. 

It  will  be  seen  from  these  remarks  that  this  eminent  author- 
ity on  equity  jurisprudence  saw  clearly  that  these  cases  in- 
volved conditions  which,  upon  fundamental  principles  of 
equity,  would  bring  them  i,.to  that  jurisdiction,  i.  e.,  there 
was  a  legal  right  of  the  wife  to  maintenance,  existing  and 
deeply  implanted  in  the  law  —  a  right  capable  of  judicial  en- 
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forcement  —  and  that  the  com mon-law  courts,  although  recog- 
nizing and  attempting  to  enforce  such  right,  by  reason  of  their 
forms  of  procedure,  fell  far  short  of  giving  adequate  relief. 
There  was  therefore  the  ground  in  principle  for  equitable  re- 
lief. 

Since  Judge  Story  wrote,  the  doctrine  of  the  American 
courts  of  equity,  which  he  mentions,  has  steadily  been  gaining 
ground,  until  now  it  is  held,  without  the  aid  of  statute,  in  a 
large  number  of  the  states,  as  will  be  seen  b}'  reference  to 
citations  of  appellant's  brief.  The  latest  case  we  have  exam- 
ined was  decided  in  the  year  1890  by  the  supreme  court  of 
South  Dakota,  wherein  Kellam,  J.,  in  a  very  able  opinion, 
held  that  the  case  was  within  the  equitable  jurisdiction  of  the 
coiirts  of  that  state;  and  he  did  not  base  the  conclusion  upon 
any  specific  constitutional  or  statutory  provision  or  implica- 
tion mentioned  in  his  opinion:  Bueter  v.  Bueter,  45  N.  W. 
Rep.  208,  S.  Dak.,  April  1,  1890. 

The  supreme  court  of  the  United  States,  in  1858,  had  occa- 
sion, in  the  case  of  Barber  v.  Barber,  21  How.  582,  incidently 
to  review  a  number  of  cases  in  which  the  equity  jurisdiction 
was  held  to  extend  over  this  class  of  cases;  and  no  expression 
is  found  in  the  opinion,  showing  that  the  court  regarded  the 
exercise  of  such  jurisdiction  as  extraordinary,  or  in  any  man- 
ner an  arbitrary  assumption  of  a  jurisdiction  not  properly  be- 
longing to  courts  of  equity  on  principle. 

Over  against  the  holding  which  Judge  Story  mentions,  there 
are  courts  of  eminent  authority  holding  the  contrary.  (See 
cases  cited  by  counsel  for  respondent.)  But  the  divergence  of 
views  upon  this  subject  held  by  the  American  courts  may  not 
be  without  reasonable  explanation,  which  would  apply  at  least 
to  some  states.  While  there  is  a  general  harmony  in  the 
American  courts  of  equity  with  one  another,  and  with  the 
English  court  of  chancery,  in  the  practice,  procedure,  and 
principles  applied,  and  the  precedents  emanating  from  them 
may  be  safely  referred  to  as  authority  in  cases  lying  within 
their  jurisdiction,  still,  when  the  question  is  as  to  the  extent  of 
the  equitable  jurisdiction  possessed  by  courts  of  one  State,  the 
determination  of  courts  of  another  as  to  the  extent  of  their  own 
jurisdiction  cannot,  as  a  rule,  be  relied  on  as  furnishing  an 
exact  criterion  for  measuring  the  boundaries  of  the  jurisdiction 
in  the  former  state,  unless  the  statutory  or  constitutional  pro- 
visions governing  the  subject  are  substantially  alike.  This  arises 
from  the  great  variation  in  the  constitutional  and  statutory 
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provisions  establishing  and  defining  such  jurisdiction  in  the 
different  states.  Therefore,  for  example,  to  quote  from  Massa- 
chusetts, as  denying  that  the  equitable  jurisdiction  of  their 
courts  extends  to  cases  like  the  one  at  bar,  cannot  be  regarded 
Btrictly  as  authority  for  denying  that  such  jurisdiction  belongs 
to  equity  courts  at  all,  nor  that  such  jurisdiction  may  not  per- 
tain to  the  equity  courts  of  another  state,  because,  although 
emanating  from  one  of  the  ablest  benches  in  the  Union,  the 
court  is  epealcing  of  the  extent  of  its  own  equity  jurisdiction, 
which  appears  to  be  limited  to  certain  heads,  specifically  de- 
fined by  statute,  and  that  jurisdiction  does  not  appear  to  be 
as  broad  as  that  exercised  by  the  English  court  of  chancery, 
or  that  exercised  by  other  states  of  the  Union:  1  Pomeroy's 
Equity  Jurisprudence,  sec.  286;  Gen.  Stats,  of  Mass.,  1860,  p. 
658;  Adams  v.  Adams,  100  Mass.  865;  1  Am.  Rep.  111.  There, 
also,  the  statute  not  only  provided  for  absolute  divorce,  but 
for  a  decree  of  separation  from  bed  and  board,  with  separate 
maintenance  out  of  the  husband's  estate.  Gen.  Stats,  of  Mass. 
c.  107,  p.  531. 

Tliese  variations  in  the  scope  of  the  equitable  jurisdiction 
granted  to  the  federal  courts,  and  that  possessed  by  the  courts 
of  the  various  states,  is  fully  explained  by  Mr.  Pomeroy  in  his 
great  work  on  Equity  Jurisprudence.  He  says:  "In  some  of 
the  states,  this  statutory  delegation  of  power  is  so  broad  and 
comprehensive  that  the  jurisdiction  wliich  it  eremites  is  sub- 
stantially identical  with  that  possessed  by  the  English  court 
of  chancery,  except  so  far  as  specific  subjects,  like  administra- 
tion, have  been  expressly  given  to  different  tribunals;  but  in 
others  the  delegation  of  power  is  so  special  in  its  nature  and 
limited  in  extent  that  a  reference  to  the  statutes  themselves, 
on  the  part  of  the  courts,  as  the  source  and  measure  of  their 
jurisdiction,  is  a  matter  of  constant  practice  and  of  absolute 
necessity.  A  correct  knowledge  of  these  statutory  provisions 
in  the  various  states  is  of  the  highest  importance  from  another 
point  of  view.  Without  it  the  force  and  authority  of  decisions 
rendered  in  any  particular  state  cannot  be  rightfully  api)re- 
ciated  by  the  bench  and  bar  of  other  commonwealths":  1 
Pomeroy's  Equity  Jurisprudence,  sec.  283.  In  the  same 
chapter  the  author  brings  to  view  the  statutory  and  constitu- 
tional provisions  under  discussion.  It  is  therefore  not  sur- 
prising, when  tliese  conditions  are  considered,  to  find  different 
views  held  by  different  courts,  when  the  question  turns  upon 
the  extent  of  the  equitable  jurisdiction  possessed. 
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Mr.  Bishop,  in  his  valuable  work  on  the  subject  of  marriage 
and  divorce,  exerts  the  great  weight  of  his  authority  against 
the  proposition  that  cases  like  the  one  at  bar  lie  within  the 
equitable  jurisdiction,  unless  jurisdiction  is  given  by  statutory 
or  constitutional  provisions.  It  is  observable  that,  in  treating 
the  question,  he  has  in  mind  a  court  in  this  country,  invested 
with  an  equitable  jurisdiction  measured  exactly  by  that  exer- 
cised by  the  English  court  of  chancery,  "  at  the  time  of  the 
settlement  of  this  country."  With  his  usual  accuracy,  he 
states  how  the  English  chancery  court  dealt  with  the  question 
at  that  time,  and  arrives  at  the  conclusion  that  said  court  did 
not  then  exercise  the  jurisdiction  in  question.  But  he  goes 
further,  and  lays  down  the  proposition  that  "  there  is  no  one 
head  of  equity  power  to  which,  by  analogy,  this  can  be  said 
to  belong."  If  it  is  meant,  in  view  of  the  right  involved,  and 
the  relief  obtainable  through  common-law  courts,  that  there  is 
no  analogy,  when  the  principles  of  equity  are  considered,  by 
which  the  case  would  come  within  the  equitable  jurisdiction, 
upon  the  same  principles  as  many  cases  come  within  that 
jurisdiction,  we  cannot  subscribe  to  his  views.  It  is  fair  to 
say,  however,  as  to  Mr.  Bishop's  views,  that  he  at  all  times,  in 
treating  this  subject,  reasons  from  the  proposition  that  to  en- 
force the  right  of  the  wife  to  support,  who  by  the  wrongful 
conduct  of  her  husband  is  compelled  to  live  separate  and 
apart  from  him,  is  equivalent  to,  and  in  fact  amounts  to,  the 
granting  of  a  divorce  a  inensa  et  thoro.  From  this  position 
he  asserts  his  conclusion  that  there  is  no  analogy  which  would 
bring  the  case  under  any  head  of  equitable  power,  and  draws 
a  very  striking  picture  of  a  court,  admittedly  without  any 
jurisdiction  in  a  certain  case,  arbitrarily  holding  the  alleged 
offender,  and,  "dodging  all  difficulties,"  administering  a  dras- 
tic remedy  for  an  alleged  wrong:  2.  Bishop  on  Marriage  and 
Divorce,  6th  ed.  sec.  356.  With  great  deference  to  the  learned 
author,  and  admiration  for  the  method  and  discrimination 
generally  employed  by  him  in  the  treatment  of  subjects  of  the 
law  to  which  he  has  devoted  his  labor,  we  are  unable  to  adopt 
his  conclusion  until  we  find  reason  to  adopt  his  premise,  that 
merely  to  compel  the  husband,  who  wrongfully  abandons  or 
drives  away  his  wife,  to  support  her,  is  in  fact  granting  her  a 
divorce  a  mensa  et  thoro.  This  is  the  difficulty  which  must  be 
either  confronted  with  attention  and  fairly  treated,  or  "dodged." 
He  states  the  proposition  in  this  way:  "A  divorce  from  bed 
and  board  given  to  the  wife  concludes  with  the  same  decree 
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for  alimony  which  this  proceeding  does.  But  it  also  contains 
a  finding  and  a  judgment,  not  that  the  marriage  is  dissolved, 
but  that  she  who  is  to  be  alimented  is  entitled,  by  reason  of 
the  fault  of  the  other  party,  to  live  in  separation.  In  the  pro- 
ceeding under  consideration,  a  court  acknowledging  itself 
without  power  to  adjudicate  the  right  to  live  in  separation  — 
for  that  would  be  simply  and  exactly  to  pronounce  a  divorce 
from  bed  and  board  —  undertakes  to  make  a  permanent  order 
for  alimony.  And  yet,  as  foundation  for  the  order,  it  passes 
upon,  without  reducing  to  record,  the  very  question  of  right 
which  it  admits  not  to  be  within  its  jurisdiction '*:  2  Bishop 
on  Marriage  and  Divorce,  sec.  356.  As  long  as  courts  of 
equity  are  induced  to  admit  that  this  proceeding  is  equivalent 
to  granting  a  divorce  from  bed  and  board,  no  doubt  the  juris- 
diction will  be  denied.  Let  us,  therefore,  examine  this  prop- 
osition. In  every  case  (where  the  husband  and  wife  are  liv- 
ing separate  and  apart)  in  which  the  common-law  courts  give 
judgment  for  necessaries  furnislied  the  wife  by  tliird  persons, 
one  of  the  facts  upon  which  the  judgment  rests  is  that  the 
wife  has  just  cause  for  living  in  separation  from  lier  husband 
during  the  time  in  question,  when  such  necessary  supplies 
were  furnished:  See  cases  from  common-law  courts,  and  other 
authorities  cited,  supra.  Now,  may  it  not  be  said  with  quite 
as  much  force  that  in  these  cases  the  common-law  courts  (ad- 
mittedly without  any  jurisdiction  to  authorize  the  spouses  to 
live  separate  and  apart)  do  by  their  judgments  confirm  the 
proposition  that  during  the  time  in  question  the  wife  had 
good  cause  for  living  in  separation  from  her  husband?  In 
the  case  of  Liddlow  v.  Wilmot,  2  Stark.  86,  brought  in  the 
common-law  court  by  a  third  person,  against  a  husband,  for 
necessary  supplies  furnished  his  wife  while  she  was  living 
separately  from  him.  Lord  Ellenborough  said:  "  The  first  ques- 
tion for  consideration  is  whether  the  defendant  turned  his 
wife  out  of  doors,  or  by  the  indecency  of  his  conduct  pre- 
cluded her  from  living  with  him;  for  then  he  was  bound  by 
law  to  afford  her  means  of  support  adequate  to  her  station." 
In  Hiiltz  v.  Gihbs,  66  Pa.  St.  360,  the  same  doctrine  is  stated 
as  follows:  "When  a  husband  turns  his  wife  out  of  doors, 
without  any  reasonable  or  just  cause,  or  forces  her  to  with- 
draw from  him,  without  any  means  for  her  8up{)()rt,  the  law 
implies  that  he  has  given  her  credit  to  supply  herself  with 
such  necessaries  as  are  suitable  and  proper  for  her  to  have, 
namely,  clothing,  boarding,  lodging,  and  the  like.     Her  con- 
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dition  would  be  deplorable,  indeed,  if  this  were  not  so,  be- 
cause of  her  inability  to  contract  for  such  things,  and  to  ob- 
tain them,  if  she  happens  to  have  no  separate  estate.  When, 
therefore,  necessaries  are  furnished  to  a  wife  so  situated,  on 
the  credit  of  her  husband,  the  party  claiming  to  be  paid  for 
them  must  bring  himself,  in  order  to  recover  for  them,  with- 
in tlie  rule  stated.  He  must  make  out  a  case  which  shall 
negative  all  idea  of  a  captious,  voluntary  abandonment  of  the 
husband's  domicile,  and  show  that  she  has  either  been  turned 
out  or  forced  to  leave  his  residence:  Walker  v.  Simpson,  7 
Watts.  &  S.  85;  42  Am.  Dec.  216,  and  the  authorities  therein 
referred  to."  Declarations  of  this  doctrine  could  be  quoted  by 
great  number  from  the  common-law  courts.  See  cases  supra. 
So  the  common-law  court  must  try  tlie  question  whether 
the  wife  was  abandoned  without  cause,  or  compelled  to  with- 
draw and  live  separately.  In  other  words,  these  conditions 
must  be  shown  before  judgment  can  be  given  in  favor  of  a  third 
party  for  necessaries  furnished  her  living  separately  from  lier 
husband.  Then,  is  not  the  judgment  in  such  case  an  affir- 
mation by  the  common-law  court  that  the  wife  had  just  cause 
for  living  in  separation?  And,  if  the  conditions  thus  judi- 
cially affirmed  as  sufficient  ground  still  exist,  such  judgment 
would  not  be  far  from  judicially  sanctioning  her  continuance 
of  the  separation.  It  would  at  least  affirm  indirectly  that  as 
long  as  the  cause  for  separation,  which  was  adjudged  suffi- 
cient, existed,  she  would  be  justified  in  living  separate  and 
apart.  Yet  tlie  jurisdiction  of  the  common-law  courts  to  give 
such  judgments  does  not  appear  to  be  questioned  on  the 
ground  tliat  the  same  amounts  to  adjudging  the  wife  justified 
in  living  apart  from  her  husband,  which,  if  decreed  in  terms, 
would  amount  to  a  decree  of  divorce  a  mensa  et  thoro.  The 
proposition,  however,  is  held  up  before  the  equity  court  as  an 
all-sufficient  "difiiculty,"  whenever  it  is  called  upon  to  do, 
in  a  more  adequate,  direct,  simple,  and  just  manner,  the  very 
thing  which  the  coniinon-law  court  fearlessly  attempts.  But 
does  the  judgment  or  decree,  whether  of  common-law  or  equity 
court,  simply  compelling  the  husband  to  continue  to  support 
his  wife  when  he  has  without  cause  abandoned  her,  amount 
to  a  divorce  from  bed  and  board?  We  have  seen  that  she 
must  be  fully  justified  in  her  separation,  and  that  justifica- 
tion must  be  shown  before  either  the  common-law  or  equity 
court  will  give  relief.  But  the  proposition  that  such  inquiry 
and   the  giving  of  relief  is  equivalent  to  the  granting  of  a 
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divorce  from  bed  and  board,  it  would  seem,  must  involve  the 
commoti-law  court  in  the  same  embarrassment  as  Mr.  Bishop 
has  attempted  to  draw  the  equity  court  into  whenever  it 
affirms  that  it  lies  within  the  equitable  jurisdiction  to  grant 
such  relief.  Is  there  anything  in  the  proceeding,  whether  in 
the  common-law  or  equity  court,  which  authorizes  the  spouses 
to  live  separate  and  apart,  or  authorizes  the  delinquent  hus- 
band to  continue  his  neglect,  without  cause,  to  provide  for  his 
wife?  Is  not  the  wrongful  conduct  of  the  husband,  instead 
of  the  proceeding  whereby  a  court  compels  him  to  support 
his  wife,  the  only  justification  she  has  for  her  separation? 
And  is  there  anything  in  the  proceeding  either  authorizing 
the  husband  to  continue  his  wrongful  conduct,  or  fail  to  re- 
sume the  voluntary  discharge  of  his  marital  duties?  Is  there 
anything  in  the  proceeding  which  merely  compels  him  to 
support  his  wife  in  the  nature  of  casting  an  obstacle  in  the 
way  of  his  seeking  reconciliation  with  her,  and  resuming  the 
voluntary  discharge  of  his  marital  obligations?  It  is  within 
the  power  of  courts  of  equity  to  make  their  decrees  in  all  such 
cases  subject  to  such  modifications  as  circumstances  may  de- 
mand; and  it  is  worthy  of  consideration  whether  the  actual 
effect  of  a  just  and  proper  exercise  of  such  jurisdiction  would 
not  tend  to  induce  reconciliation  by  checking  the  husband  ia 
his  willful  and  unjustifiable  abandonment  of  his  marital  obli- 
gations. The  proceeding,  it  would  seem,  simply  checks  the 
husband  in  his  attempt  to  entirely  abandon  his  obligation, 
without  sanctioning  tiie  separation  any  further  than  inquir- 
ing whether  it  is  enforced  by  the  husband's  conduct,  the 
same  as  done  in  common-law  courts,  and  without  placing  the 
slightest  obstacle  in  the  way  of  reconciliation.  These  con- 
siderations are  in  no  way  suggested  as  furnishing  the  reasons 
upon  which  to  base  an  answer  to  the  question  whether  the 
equity  courts  of  this  state  possess  the  jurisdiction  in  question. 
They  are  brought  to  view  in  connection  with  the  proposition 
asserted  by  some,  as  we  have  seen,  that  to  grant  such  relief 
is  equivalent  to  and  in  fact  includes  the  decree  of  divorce  a 
mensa  et  thoro.  Rut  we  are  inclined,  after  much  reflection,  to 
regard  the  proposition  as  untenable.  When  the  whole  nature 
and  effect  of  the  relief  are  considered,  it  appears  to  be  an  ex- 
treme view,  born  of  a  zealous  advocacy  of  one  side  of  this  dis- 
puted question  of  jurisdiction. 

We  will  close  the  inquiry  upon  this  branch  of  the  case  by 
bringing  to  view  certain  statutory  and  constitutional  previa- 
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ions  of  this  state,  which  to  some  extent,  we  think,  should  in- 
fluence our  determination.  The  statute  provides  that,  "  women 
shall  retain  the  same  legal  existence  and  legal  personality 
after  marriage  as  before  marriage,  and  shall  receive  the  same 
protection  of  all  her  rights  as  a  woman  which  her  husband 
does  as  a  man;  and  for  any  injury  sustained  to  her  reputa- 
tion, person,  property,  character,  or  any  natural  right,  she 
shall  have  the  same  right  to  appeal  in  her  own  name  alone 
to  the  courts  of  law  or  equity  for  redress  and  protection  that 
her  husband  has  to  appeal  in  his  own  name  alone  ":  Comp. 
Stats.,  sec.  1439,  div.  5.  Our  constitution  provides  that  "the 
district  courts  shall  have  original  jurisdiction  in  all  cases  at 
law  and  in  equity,  ....  and  for  such  special  actions  and 
proceedings  as  are  not  otherwise  provided  for":  Comp.  Stats., 
sec.  11,  art.  8.  And  further,  that  "there  shall  be  but  one 
form  of  civil  action,  and  that  law  and  equity  may  be  admin- 
istered in  the  same  action":  Comp.  Stats.,  sec.  28,  art.  8. 
And  further,  that  "courts  of  justice  shall  be  open  to  every 
person,  and  a  speedy  remedy  afforded  for  every  injury  of  per- 
son, property,  or  character,  and  that  right  and  justice  shall  be 
administered  without  sale,  denial,  or  delay":  Comp.  Stats., 
sec.  6,  art.  3.  This  latter  provision  was,  we  think,  set  before 
the  courts  by  the  framers  of  the  constitution  as  a  tenet  for 
consideration  in  a  case  like  this,  where  clearly  there  is  an 
established  right  existing,  subject  to  judicial  enforcement, 
and  the  question  is  raised  on  purely  artificial  grounds  as  to 
whether  such  right  shall  be  enforced  in  such  an  action  and 
in  such  jurisdiction  as  by  its  practice  and  methods  of  proce- 
dure can  insure  an  appropriate,  just,  and  adequate  relief,  or 
whether  there  shall  be  a  denial  of  such  appropriate  and  ade- 
quate remedy  as  the  courts  can  afford.  It  is  admitted  that 
the  right  exists,  and  it  is  contended  there  is  a  remedy  at  law; 
but  we  have  seen  that  in  many  cases  that  answer  would  be 
but  a  mockery  to  the  aggrieved  in  her  unjust  abandonment. 
The  court  is  then  confronted  with  the  question  whether  there 
shall  be  a  denial  of  enforcement  of  this  right,  except  where 
absolute  divorce  is  granted.  We  think  the  intendment  of 
our  constitution  and  statutes  is  to  negative  that  proposition. 
With  these  provisions  before  us,  in  addition  to  the  grounds  of 
equity  jurisdiction  considered,  we  are  drawn  to  the  conclusion 
that  our  courts  are  invested  with  a  jurisdiction  broad  enou>zh 
to  give  proper  and  adequate  remedy  for  the  enforement  of  the 
right  in  question,  in  proper  cases,  where  it  is  shown  that  such 
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jurisdiction  ought  to  be  exercised,  and  that  such  remedy  lies 
within  the  equity  jurisdiction  of  our  district  courts. 

The  second  proposition  of  law  to  be  determined  in  this  case 
will  be  developed  by  a  brief  statement  of  facts  set  forth  in 
plaintiff's  complaint.  Among  other  things,  it  is  alleged  that 
plaintiff  and  defendant  interniarried  on  or  about  the  ninth 
day  of  September,  1879,  at  Watkiiis  Glen,  Schuyler  County, 
state  of  New  York,  and  lived  together  as  man  and  wife  until 
October  24,  1886;  that  from  September,  1882,  until  October, 
1886,  they  resided  in  the  city  of  Helena,  territory  of  Montana; 
that  in  May,  1887,  defendant,  without  any  cause  or  provoca- 
tion on  the  part  of  plaintiff,  willfully  abandoned  and  deserted 
her,  and  compelled  her  to  live  separate  and  apart  from  him; 
that  from  the  last  date  up  to  about  seven  months  prior  to  the 
commencement  of  this  action  defendant  contributed  the  sum 
of  fifty  dollars  per  month,  and  at  times  seventy-five  dollars 
per  month,  for  plaintiff's  support;  that  for  about  seven 
montlis  last  past  defendant  has  neglected  and  refused,  and 
Still  refuses,  to  furnish  plaintiff  any  money  whatever,  and 
that  she  is  now  wholly  without  means  of  support,  and  is  en- 
tirely dependent  upon  her  personal  exertions  and  the  contri- 
butions of  her  friends  for  support  of  herself  and  infant  son, 
the  issue  of  said  marriage,  now  in  plaintiff's  care  and  cus- 
tody; that  about  April  24,  1887,  at  the  city  and  state  of  New 
York,  defendant,  by  threats  and  menaces,  particularly  alleged 
and  described,  compelled  plaintiff  to  write  and  sign,  as  dic- 
tated by  defendant,  a  letter  of  authority  addressed  to  E.  D. 
Weed,  Esq.,  an  attorney  at  law,  residing  and  engaged  in  the 
practice  of  law  at  the  city  of  Helena,  territory  of  Montana, 
authorizing  him  to  appear  as  her  counsel  in  an  action  which 
defendant  proposed  to  commence  against  her  to  obtain  a 
divorce  from  the  bonds  of  matrimony  existing  between  plain- 
tiff and  defendant;  that  when  defendant  had  thus  compelled 
the  writing  of  said  letter  by  plaintiff,  he  took  the  same  into 
his  possession;  that  thereafter  plaintiff  requested  defendant 
to  destroy  said  letter,  and  that  he  then  told  plaintiff,  in  order 
to  deceive  and  defraud  her,  that  he  liad  destroyed  said  letter, 
but  that,  contrary  to  such  statement,  defendant  retained  said 
letter  in  his  possession,  and  thereafter  presented  the  same  to 
said  attorney,  and  told  said  attorney  that  plaintiff  desired 
said  letter  to  be  delivered  to  him,  and  desired  him  to  appear 
for  plaintiff,  and  "represent  her  in  a  divorce  proceeding  to  be 
commenced  by  the  defendant";  that  thereafter  said  attorney 
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appeared  as  counsel  for  this  plaintiff  in  an  action  commenced 
in  the  district  court  of  the  fourth  judicial  district  of  the  terri- 
tory of  Montana,  within  and  for  the  county  of  Yellowstone, 
by  defendant  herein  against  this  plaintiff,  to  obtain  a  divorce 
from  her;  that  such  proceedings  were  had  in  said  action  as 
resulted  in  defendant  obtaining  from  said  court  a  decree  of 
divorce  from  this  plaintiff.  Plaintiff  further  alleges  that  she 
did  not  appear  in  said  action,  nor  had  any  knowledge  of  the 
fact  that  said  attorney  had  appeared  for  her  therein. 

Respondent  interposed  a  demurrer  to  this  complaint,  which 
was  sustained  by  the  court,  and  plaintiff  appealed  from  that 
order. 

Appellant's  counsel  succinctly  state  their  position  on  this 
branch  of  the  case  as  follows:  "Are  the  parties  hereto  husband 
and  wife?  Is  said  decree  void  or  voidable?  If  void,  we  will 
then  claim  that  plaintiff  is  the  wife  of  defendant,  and  is  enti- 
tled to  maintain  this  action.  If  voidable,  then  we  concede 
that  we  are  premature  in  our  action." 

It  is  not  contended  by  appellant  that  the  decree  of  the  ter- 
ritorial district  court  dissolving  the  bonds  of  matrimony  which 
theretofore  existed  between  plaintiff  and  defendant  is  void  for 
any  reason  that  appears  on  the  face  of  such  decree.  It  was 
pronounced  by  a  court  of  general  jurisdiction,  and  of  special 
statutory  jurisdiction  of  actions  for  divorce:  Comp.  Stats.,  sec. 
1000,  div.  5.  Moreover,  by  appellant's  own  showing  in  her 
complaint,  it  appears  that  said  court  had  jurisdiction  of  her 
person,  by  her  appearance,  through  her  attorney,  duly  and 
expressly  authorized  by  letter:  Code.  Civ.  Proc,  sees.  80,  491. 

This  decree  must  be  regarded,  of  course,  as  if  pronounced 
by  a  court  of  this  state,  as  the  transformation  from  territorial 
to  state  form  of  government  is  for  many  purposes  to  be  con- 
sidered as  a  continuity  of  government:  Const,  sec.  2,  art  20. 

The  theory  of  appellant's  counsel  is  that  the  judgment  is 
void,  not  by  reason  of  any  fact  appearing  on  the  face  of  the 
proceedings,  but  by  reason  of  the  facts  pleaded  as  to  the  con- 
duct of  defendant,  which  led  up  to  the  court  obtaining  juris- 
diction to  grant  said  decree.  They  contend  that,  by  reason 
of  those  facts  pleaded,  which  are  deemed  admitted  on  demur- 
rer, it  is  shown  that  the  court  had  no  jurisdiction  over  the  per- 
son of  appellant,  who  was  defendant  in  said  proceedings  for 
divorce.  On  this  premise  they  submit  "that  wherever  want 
of  jurisdiction  over  the  person  of  defendant  is  shown,  the  judg- 
ment rendered  without  such  jurisdiction  is  absolutely  void, 
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and  is  a  nullity,  and  that  this  want  of  jurisdiction  may  as 
well  be  shown  by  evidence  aliunde  the  record  as  from  the  face 
of  the  record;  that  in  either  case,  if  this  want  of  jurisdiction 
is  shown,  the  decree  is  absolutely  void,  and  of  no  force  or 
«ffect." 

It  seems  to  us  that,  if  such  a  premise  be  followed,  it  would 
sweep  away  all  distinction  between  judgments  void  for  rea- 
sons manifest  on  the  face  of  the  record,  and  those  which, 
as  appears  by  the  record,  are  valid,  and  must  be  given  full 
faith  and  force  until  impeached  in  a  proper  proceeding,  by 
establishing  facts  aliunde  the  record  sufficient  for  that  pur- 
pose. While  there  is  much  conflict  relating  to  certain  ques- 
tions of  law  concerning  judgments,  we  think  it  may  be  safely 
said  to  be  almost  uniformly  settled  now  that  domestic  judg- 
ments of  courts  of  general  jurisdiction,  valid  on  their  face, 
caimot  be  collaterally  attacked  in  courts  of  the  same  state  by 
showing  facts  aliunde  the  record,  although  such  facts  might  be 
sufficient  to  impeach  the  judgment  in  question  if  brought  to 
bear  upon  it  in  a  proper  proceeding.  The  proposition  in  this 
case  appears  to  be  to  open  a  way  through  said  decree  of  divorce 
for  the  progress  of  this  action,  by  going  back  of  that  judgment, 
and  raising  a  question  as  to  the  good  faith  and  lawfulness  of 
the  plaintiff's  conduct  in  obtaining  it.  Such  a  practice  can- 
not be  sustained.  It  is  needless  to  go  into  a  discussion  of  the 
reasons,  and  the  public  policy  which  forbid  such  a  rule.  These 
are  fully  developed  in  the  authorities:  Freeman  on  Judgments, 
sees.  116,  128;  1  Black  on  Judgments,  sees.  170,  270;  Ilahn  v. 
Kelly,  34  Cal.  391;  94  Am.  Dec.  742;  Carpentier  v.  Oakland,  30 
Cal.440;  Granger  v.  Clark,  22  Me.  128;  Penobscot  R.  R.  Co.  v. 
Weeks,  52  Me.  456;  Prince  v.  Oriffin,  16  Iowa,  552;  Callen  v. 
Ellison,  13  Ohio  St.  446;  82  Am.'  Dec.  448;  Coit  v.  Haven,  30 
Conn.  190;  79  Am.  Dec.  244;  Clark  v.  Bryan,  16  Md.  171; 
Wingate  v.  Haywood,  40  N.  H.  437;  Oalpin  v.  Page^  1  Saw.  309; 
Horner  v.  Doe,  1  Ind.  130;  48  Am.  Dec.  355;  Baker  v.  Stone- 
braker,  34  Mo.  172;  Reed  v.  Pratt,  2  Hill,  64;  Harshey  v.  Black- 
marr,  20  Iowa,  161;  89  Am.  Dec.  520.  See,  also,  a  late  case 
from  Oregon,  Morrill  v.  Morrill,  20  Or.  96,  published  in  23 
Am.  St  Rep.  95,  with  an  elaborate  note  by  Mr.  A.  C.  Freeman, 
editor,  and  also  author  of  Freeman  on  Judgments,  citing  many 
cases  upon  the  subject. 

Upon  the  view  that  said  decree  was  not  void,  but  only  void- 
able in  a  proper  proceeding  for  that  purpose,  the  court  sus- 
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tained  respondent's  demurrer,  and  in  our  opinion  the  ruling 
ie  correct. 

The  judgment  will  therefore  be  afBrmed. 

Blakb,  C.  J.,  and  Db  Witt,  J.,  concur. 


Marriaqb  and  Divokob  —  Separate  Sdit  for  Maintbhattok.  —  A  separ- 
ate suit  for  alimony  and  support  may  be  maintained  by  the  wife  in  equity, 
independent  of  a  suit  for  divorce:  Euie  v.  Earle,  27  Neb.  277;  20  Am.  St. 
Rep.  6G7,  and  note;  Soiith  v,  Smit/i,  154  Mass.  262.  Courts  of  equity  may 
allow  a  wife  a  separate  support  where  the  husband  has  been  guilty  of  such 
oonduct  that  aha  cannot  live  with  him  in  safety  or  decency:  Helms  v.  Fran- 
ciscua,  2  Bland,  644;  20  Am.  Dec.  402,  and  note;  Almond  v.  Almond,  4 
Rand.  6ti2;  15  Anu  Dec.  781,  and  note.  But  in  Adams  r.  Adams,  100  Mass. 
S65,  1  Am.  Rep.  Ill,  it  was  held  that  a  wife  could  not  maintain  such  a  suit 
in  equity  where  she  had  good  and  sulBcient  grounds  for  divorce,  although  she 
had  conscientious  scruples  against  applying  for  one.  See  also  the  extended 
note  to  Methvin  v.  Methvin,  60  Am.  Dec.  666. 

Judgments  —  Collateral  Attack  Generally. — Domestic  judgments 
and  those  standing  on  a  like  footing  import  verity,  and  public  policy  forbids 
their  indirect  collateral  contradiction  or  impeachment:  Ambler  v.  \Vhipplf, 
139  111.  311;  32  Am.  St.  Rep.  202,  and  note;  Dyer  v.  Leach,  91  Cal.  191; 
25  Am.  St.  Rep.  171,  and  note;  extended  note  to  Morrill  v.  Morrill^  23  Am. 
St.  Rep.  104.  See  also  Hardy  v.  Benty.  84  Tex.  562;  31  Am.  St.  Rep.  80, 
and  note;  note  to  IVilliama  v.  Haynes,  19  Am.  St.  Rep.  755;  and  not«  to 
Qould  T.  Stemburgt  15  Am.  St.  Rep.  143. 


State  v.  Hereon. 

[12  Montana,  230.] 
AfiBATTLT  WITH  DEADLY  WEAPON  —  What  CONSTITUTES.  — When  One  per- 
son points  a  rifle  or  other  firearm  at  another  and  threatens  to  blow  hia 
bead  off  if  be  does  not  turn  around,  this,  in  law,  constitutes  an  assault, 
although  it  is  not  proved  that  the  gun  was  loaded;  and  a  direction  by 
the  court  to  acquit  is  erroneous.  It  is  to  be  presumed  that  the  gon  was 
loaded,  and  the  fact  that  it  was  not  loaded  is  a  matter  of  defense. 

Information  for  an  attempt  to  corarait  an  assault  with  a 
deadly  weapon.  From  the  evidence  introduced  by  the  prose- 
cution it  appeared  that  the  defendant,  Herron,  met  the  com- 
plaining witness,  Nelson,  upon  the  public  highway  driving  a 
team,  and  ordered  the  latter  off  the  road.  Nelson  refused. 
Defendant  then  procured  his  rifle,  and  pointing  it  at  the  com- 
plaining witness,  said  in  an  angry  and  threatening  manner 
**  Will  you  stop?  If  you  move  another  step  forward,  I  will 
blow  your  head  off.  Turn  around,  and  turn  around  quick." 
At  the  close  of  the  evidence  for  the  prosecution  the  defendant 
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moved  the  court  to  direct  the  jury  to  acquit,  on  the  ground 
that  the  material  allegations  of  the  information  were  not 
proven,  in  this;  that  the  evidence  failed  to  prove  that  the  gun 
was  loaded,  and  that  proof  of  pointing  the  gun  with  threats 
was  not  sudicient  to  sustain  the  information.  The  court  in- 
structed the  jury  to  acquit,  as  requested,  and  judgment  was 
rendered  in  favor  of  the  defendant.     The  state  appealed. 

Henri  J,  Haskelly  attorney-general,  W.  S.  ShaWt  and  H.  F. 
Titus,  for  the  state,  appellant. 

H.  R.  Whitehilly  for  the  respondent. 

De  Witt,  J.  It  is  not  questioned  but  a  loaded  rifle  is  a 
deadly  weapon.  In  this  case  a  rifle  was  used.  It  was  used 
with  threats.  The  defendant  said  that  he  would  blow  Nelson's 
head  off.  He  thus  threatened  to  do  that  which  he  could  do 
only  if  the  gun  were  loaded.  The  gun  could  be  used,  as 
threatened  to  be  used,  oidy  when  loaded.  Under  these  cir- 
cumstances, on  an  information  for  an  attempt,  must  the  state 
prove  that  the  gun  was  loaded,  or  is  it  a  matter  of  defense  to 
show  the  fact  (if  it  be  a  fact)  that  there  was  no  load  in  the 
gun  ?  This  was  the  proposition  fairly  before  the  district  court, 
and  that  upon  wliich  we  will  decide  the  appeal.  It  seems  to 
1)6  a  first  impression  in  this  jurisdiction.  Whether  the  in- 
strument in  question  was  a  deadly  weapon  has  been  held  to 
be  a  question  of  fact  for  the  jury:  Doering  v.  State,  49  Ind.  56; 
19  Am.  Rep.  669.  Also,  that  it  was  a  matter  of  law  for  the 
court:  State  v.  Rigg,  10  Nev.  284;  Bishop  on  Criminal  Law, 
sec.  335.  It  has  also  been  held  that  it  is  sometimes  a  mixed 
question  of  law  and  fact:  Bishop  on  Criminal  Law,  335,  n.  4; 
but  we  may  pass  a  decision  of  that  point. 

The  district  court  took  the  matter  as  a  question  of  law,  and 
we  will  only  inquire  whether  it  was  correctly  decided  from 
that  point  of  view.  The  authorities  are  not  uniform.  In  Stats 
V.  Napper,  6  Nev.  113,  it  was  directly  held,  in  a  case  of  this 
nature,  that  the  court  should  have  directed  a  verdict  for  the 
defendant,  for  the  reason  that  it  was  not  proven  that  the  pis- 
tol was  loaded.  This  case  cites  State  v.  Sioails,  8  Ind.  524, 
65  Am.  Dec.  772;  but  the  latter  was  a  very  different  case. 
There  it  seems  to  have  appeared  affirmatively  that  the  gun 
was  charged  with  only  powder  and  a  light  cotton  wad,  and 
the  court  held,  in  the  state's  appeal,  that  the  following  instruc- 
tion was  not  error:  "  If  you  believe  from  the  evidence  that  at 
the  time  the  defendant  fired  the  gun  at  said  Lee,  it  was  not 
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charged  with  anything  but  powder  and  a  light  cotton  wad, 
Swails  being  at  the  distance  of  forty  feet  from  Lee  at  the  time, 
and  that  at  that  distance  the  life  of  Lee  was  not  at  all  en- 
dangered or  put  in  jeopardy  by  the  act  of  Swails  in  discharg- 
ing the  gun  at  him,  in  consequence  of  the  manner  in  which  it 
was  loaded,  the  defendant  cannot  be  convicted,  altjiough  he 
may  have  thought  that  the  gun  was  properly  loaded  with 
powder  and  ball,  and  although  he  may  have  intended  to 
murder  Lee."  This  case  is  also  referred  to  in  Wharton*8 
Criminal  Law,  section  1280,  cited  in  the  Nevada  case  above. 
The  Nevada  case  also  cites  State  v.  Neal,  37  Me.  468.  But 
the  Maine  case  does  not  go  to  any  such  extent  as  does  the 
Nevada  case.  The  case  of  Fastbinder  v.  State,  42  Ohio  St. 
341,  decided  by  a  divided  court,  and  cited  by  respondent,  was 
decided  largely  upon  the  ground  that  the  circumstances  of  the 
case  did  not  show  an  intent  to  commit  the  offense  charged. 

It  is  said  in  State  y.Shepard,  10  Iowa,  126:  "Mr.  Greenleaf 
(vol.  1,  sec.  59)  states  that  the  presenting  a  gun  or  pistol  at  a 
person  is  an  assault.  But  he  adds  that  '  whether  it  be  an 
assault  to  present  a  gun  or  pistol,  not  loaded,  but  doing  it  in 
a  manner  to  terrify  the  person  aimed  at,  is  a  point  upon  which 
learned  judges  have  differed  in  opinion.'  It  is  held  to  be  such 
in  Regina  v.  St.  George,  9  Gar.  &  P.  483;  State  v.  Smith,  2 
Humph.  457;  and  see  Vaughan  v.  State,  3  Smedes  &  M.  553; 
State  V.  Benedict,  11  Vt.  236;  34  Am.  Dec.  688.  But  on  the 
contrary,  see  Blake  v.  Barnard,  9  Car.  &  P.  626;  Regina  v. 
Baker,  1  Car.  &  K.  254;  Regina  v.  James,  1  Car.  &  K.  530, 
which  last  two  cases,  however,  were  under  a  statute.  Whar- 
ton's Criminal  Law,  page  545,  says  that  it  is  not  an  assault, 
and  cites  only  the  above  case  of  Regina  v.  Jam^s."  This  opin- 
ion further  holds:  *'  After  reviewing  the  question  in  its  various 
lights,  we  are  inclined  to  hold  with  those  who  regard  it  as  an 
assault  where  the  person  aimed  at  does  not  know  but  that  the 
gun  is  loaded,  or  has  no  reason  to  believe  that  it  is  not."  Sim- 
ply pointing  a  pistol  at  one,  or  drawing  a  weapon,  is  not,  in 
itself,  an  assault,  if  the  person  so  acting  says  or  does  that  which 
makes  it  clear  that  he  has  no  intention  to  commit  an  assault. 
Such  was  the  situation  in  the  oft-cited  example  of  him  who 
laid  his  hand  on  his  sword  and  said:  "If  it  were  not  assize 
time,  I  would  not  take  such  language  from  you."  And  also 
the  instance  of  one  remarking:  "  If  it  were  not  for  your  gray 
hairs,  I  would  tear  your  heart  out."  As  remarked  in  Keefe  v. 
State,  19  Ark.  192:  "  In  these  cases  there  was  held  to  be  no 
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assault,  because  the  words  explained  the  act,  and  took  away 
the  idea  of  an  intent  to  commit  an  assault."  See  also,  Richela 
V.  State,  1  Sneed  (Tenn.),  606,  and  State  v.  Church,  63  N.  G.  15. 

But  in  the  case  at  bar  defendant's  declarations  of  his  intent 
to  commit  the  assault  are  very  plain.  Nor  does  it  matter  that 
he  put  his  threats  in  an  alternative  —  that  is,  using  the  lan- 
guage, "Turn  around,  or  I  will  blow  your  head  off."  In  the 
language  of  Keefe  v.  State,  19  Ark.  192:  '*  But  where  the  weapon 
is  drawn,  and  the  threat  to  use  it  is  merely  conditional,  it  may 
nevertheless  be  an  assault.  As  where  the  defendant,  standing 
within  a  few  feet  of  the  prosecutor,  presented  a  pistol  at  him, 
saying,  *  If  you  do  not  turn  the  Negro  loose,  I  will  shoot  you,* 
etc.:  State  v.  Cherry,  11  Irnd.  475.  So,  where  the  defendant 
raised  an  ax,  within  striking  distance  of  another,  and  said, 
*Give  up  the  gun  or  I'll  split  you  down,'  and  the  person  at 
the  time  did  not  give  up  the  gun,  but  proposed  some  arrange- 
ment upon  which  the  defendant  let  the  ax  down,  it  was  held 
that  he  was  guilty  of  an  assault:  State  v.  Morgan,  3  Ired.  186; 
38  Am.  Dec.  714."  See  also,  Beach  v.  Hancock,  27  N.  H.  223; 
69  Am.  Dec.  373,  and  Richels  v.  State,  1  Sneed  (Tenn.),  606. 
Cases  wherein  it  appears  in  evidence  that  the  gun  was  not 
loaded  are  not  in  point.  If  the  gun  had  been  shown  to  be 
unloaded,  that  would  have  [)resented  another  question,  upon 
which  we  are  not  now  called  upon  to  pass. 

This  case  is  a  prosecution  for  an  attempt.  The  attempt  is 
clear.  The  intent  is  expressly  declared  by  defendant  himself. 
The  ability  is  proven,  that  is,  if  the  gun  was  loaded.  Under 
these  circumstances  it  has  been  held  that  the  gun  is  presumed 
to  be  loaded  (see  Keefe  v.  State,  19  Ark.  192;  Beach  v.  Hancock, 
27  N.  H.  223;  59  Am.  Dec.  373;  and  Richels  v.  State,  1  Sneed 
(Tenn.),  606),  and  that  the  fact  that  it  was  unloaded  was  a 
matter  of  defense:  See  cases  last  cited,  and  Croio  v.  State,  41 
Tex.  468.  We  find  the  following  in  Russell  on  Crimes,  vol. 
1,  p.  1019:  "  It  has  been  laid  down  by  a  very  learned  judge, 
notwithstanding  a,  contrary  opinion  in  an  earlier  case,  that  if 
a  person  present  a  pistol,  purportinf:;  to  be  a  loaded  pistol,  so 
near  as  to  produce  danger  to  life  if  the  pistol  had  gone  off,  it 
is  an  assault  in  point  of  law,  although  in  fact  the  pistol  be 
unloaded.  The  learned  judge  said:  'My  idea  is  that  it  is  an 
assault  to  present  a  pistol  at  all,  whether  loaded  or  not.  If 
you  threw  the  powder  out  of  the  pan,  or  took  the  percussion 
cap  off,  and  said  to  the  party,  "This  is  an  empty  pistol," 
then  that  would  be  no  assault,  for  there  the  party  must  see 
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that  it  was  not  possible  that  he  should  be  injured;  but  if  a 
person  presents  a  pistol  which  has  the  appearance  of  being 
loaded,  and  puts  the  party  into  fear  and  alarm,  that  is  what 
it  is  the  object  of  the  law  to  prevent'":  Regina  v.  St.  George^ 
9  Car.  &  P.  483;  see,  also,  Wharton's  Criminal  Law,  sec.  1244, 
and  Stats  v.  Church,  QZ  N.  C.  15. 

Although  there  is  a  division  of  views  in  the  decided  cases, 
we  think  that  the  better  opinion  is  that,  if  a  firearm  is  the 
alleged  deadly  weapon  — a  weapon  the  only  ordinary  use  of 
which  is  by  its  being  loaded — if  it  be  pointed  at  the  com- 
plainant in  a  threatening  manner,  if  defendant  make  threats 
to  shoot,  if  the  circumstances  are  such  as  would  exist  if  one 
were  using  a  loaded  gun  — in  short,  that  if  all  the  elements 
of  the  offense  be  made  out,  as  required  by  the  criminal  laws 
and  procedure,  except  the  direct,  we  may  say  visual,  proof 
that  the  weapon  is  loaded  — under  these  circumstances  a  di- 
rection to  the  jury  to  acquit  is  error;  and  the  fact  that  the 
gun  was  unloaded,  if  such  be  the  fact,  is  a  matter  of  defense. 
Such  view  seems  to  be  held  by  the  weight  of  authority,  and 
such  is  the  only  practical  view  in  the  enforcement  of  the  stat- 
ute in  reference  to  assaults  with  deadly  weapons  of  this  char- 
acter. 

It  is  therefore  ordered  that  the  judgment  of  the  district 
court  be  reversed,  and  the  case  remanded  for  a  new  triaL 

Blake,  C.  J.,  and  Harwood,  J.,  concur. 


Assault  with  Deadly  Weapon  —  What  Constitutes.  —  To  con=;tItut« 
the  crime  of  assault  with  a  deadly  weapon  there  must  be  an  nulawful  at- 
tempt with  a  weapon,  deadly  either  in  its  nature  or  capable  of  being  used  in 
a  deadly  manner,  to  inflict  a  bodily  injury  with  the  present  ability  to  do  it: 
State  V,  Napper,  6  Nev.  113,  cited  in  opinion  to  People  v.  Lee  Kong,  29  Am. 
St.  Rep.  167.  To  point  an  empty  gun  at  another  at  a  distance  of  from  thirty 
to  seventy  yards,  whereby  such  other  is  put  in  fear,  is  not  an  assault  with  » 
deadly  weapon:  State  v.  Oodfrey,  17  Or.  300;  11  Am.  St.  Rep.  830,  and  note. 
So  it  is  no  assault  with  intent  to  kill  where  A  fires  a  gun  at  B  at  the  distance 
of  forty  feet,  with  the  intent  to  murder  him,  if  the  gun  is  in  fact  loaded  with 
powder  and  a  light  cotton  wad,  although  A  believed  it  to  be  loaded  with  pow- 
der and  ball:  State  v.  Swail.f,  8Ind.  524;  G5  Am.  Dec.  77"2,  and  note.  Contra^ 
•ee  Mullen  v.  State,  45  Ala.  43;  6  Am.  Rep.  691.  Whetlier  or  not  a  gun  is 
loaded,  and  how  loaded,  is  very  material  on  the  question  of  intent,  upon  au 
indictment  under  a  statute  against  shooting  at  another:  Allen  v.  Statt,  28  Ga. 
395;  73  Am.  Dec.  760.  Contra,  see  Clark  v.  St<Ue,  84  Ga.  577.  To  consti- 
tute an  assault  there  must  be  an  unlawful  attempt  and  a  preient  ability  to 
inflict  the  injury:  People  v.  Lee  Kong,  95  Cal.  6GG;  29  Am.  St.  Rep.  165,  and 
note;  note  to  People  v.  Aloran,  20  Am.  St.  Rep.  744. 

An  assault  is  committed  by  a  person  who  aims  a  gun  in  a  threatening 
manner  at  another  standing  three  or  four  rods  oil,  and  snaps  it  two  or  three 
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times,  even  thouf^h  the  gan  was  nnloaded,  if  such  fact  was  nnTtnown  to  the 
persoa  at  whom  the  gun  was  pointed:  Beach  v.  Hancock,  27  N.  H.  223;  69 
Am.  Deo.  373,  and  note  with  cases  collected.  An  indictment  charging  aa 
assault  with  a  pistol,  alleging  that  it  was  a  deadly  weapon,  is  not  bad  for 
not  charging  that  it  was  loaded  nor  presented  within  range:  Burton  v.  State, 
8  Tei.  App.  403;  30  Am.  Rep.  146.  In  Davia  v.  Stale,  25  Fla.  272,  the  evi. 
dence  showed  that  the  defendant  pointed  his  gun  at  another,  but  it  did  not 
■how  that  he  fired  it,  or  attempted  to  fire  it,  or  that  it  was  loaded.  It  waa 
held  that  the  evidaaoa  did  not  show  aa  assault  with  intent  to  murder. 


Norris  v,  Heald. 

P2  Montana,  282.1 

MoBTOAOB  Of  Prk-bmption  Claim  —  Validitt  of.  —  An  ordinary  mort* 
gage  of  his  claim  by  a  pre-emptor  of  publio  land  prior  to  the  time  of 
making  his  final  proofs  is  valid  and  is  not  a  grant  or  conveyance  within 
the  prohibitory  clause  of  section  2262,  Revised  Statutes  of  the  United 
States,  providing  that  any  grant  or  conveyance  which  such,  pre-eniptor 
may  have  made,  except  in  the  bauds  of  bonajide  purchasers  for  value, 
shall  be  null  and  void. 

MORTQAOB  OF  PhK-EMPTIO»  CLArM  —  EviDKNCE  OF  GooD  Faith.  —  In  an 
action  to  foreclose  a  mortgage  of  a  pre-emption  claim  on  public  land, 
evidence  of  the  purpose  for  which  the  mortgage  money  was  borrowed 
is  admissible  and  material  to  show  that  the  mortgagor  was  acting  in 
good  faith  and  not  in  collusion  with  the  mortgagee  to  convey  the  title  or 
to  evade  any  provision  of  law. 

Luce  and  Luce^  for  the  appellant.' 
No  appearance  for  the  respondent. 

Blake,  C.  J.  Thig  action  was  commenced  to  foreclose 
three  mortgages  which  were  given  to  secure  the  payment  of 
certain  promissory  notes.  The  court  below,  in  passing  upon 
a  demurrer  to  the  answer,  decided  that  the  case  of  Bass  v. 
B'lJcer,  6  Mont.  442,  was  applicable  to  the  issue  of  law  raised 
by  the  pleadings,  and  judgment  was  entered  for  the  mort- 
gagors. 

It  appears  from  the  record  that  Charles  P.  Bradley,  Sr., 
mide,  in  the  year  1877,  a  pre-emption  filing  upon. the  tract  of 
land  which  is  described  in  the  pleadings  and  mortgages. 
Bradley  died  in  the  year  1879,  and  the  answer  alleges  that 
«*the  final  proof  in  said  described  premises  was  made  by  said 
Jennette  C.  Kelleher,  as  administrator  for  the  estate  of  Charles 
P.  Bradley,  deceased,  for  the  heirs  of  said  Charles  P.  Bradley, 
Sr.,  deceased,  and  not  otherwise,  and  patent  duly  issued  to 
them  on  the  thirtieth  day  of  January,  1885;  and  that  the  said 
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defendant,  Jennette  C.  Kelleher,  made  and  executed  the  said 
mortgage  mentioned  in  said  first  cause  of  action  prior  to  the 
issuing  of  the  final  receipt  for  said  pre-emption  claim."  These 
allegations  of  facts  must  be  treated  as  admitted  upon  this 
hearing.  The  first  mortgage  was  executed  November  23, 1880, 
by  Jennette  C.  Bradley,  the  widow  of  Charles  P.  Bradley,  Sr.; 
the  second  mortgage  was  executed  February  21,  1881,  by 
Jennette  C.  Bradley  and  Darwin  J.  Bradley,  a  son  of  Charles 
P.  Bradley,  Sr.;  and  the  third  mortgage  was  executed  Feb- 
ruary 26,  1881,  by  Jennette  C.  Bradley.  At  some  time,  which 
is  not  mentioned  in  the  pleadings,  Jennette  C.  Bradley  mar- 
ried John  C.  Kelleher. 

An  examination  of  the  transcript  in  Bass  v.  BuTcer,  6  Mont. 
442,  which  is  filed  with  the  records  of  this  court,  and  the  re- 
port of  the  case,  shows  that  Buker  filed  March  5,  1874,  his 
declaratory  statement  of  a  pre-emption  claim  to  certain  lands; 
that  he  executed  September  16,  1881,  a  mortgage  thereon  to 
Bass;  that  he  sold  January  17,  1883,  his  interest  in  the  prem- 
ises to  Fruen,  and  delivered  the  possession  thereof;  and  that 
Frnen  disposed  of  the  same  August  7,  1883,  to  Warner,  who 
filed  thereon  as  a  pre-emptor,  and  obtained  February  18, 1884, 
his  final  receipt  from  the  United  States.  Bass,  in  Sapteinber, 
1884,  brought  an  action  to  foreclose  the  mortgage  against 
Warner  and  Buker.  It  will  be  observed  that  Buker  did  not 
perform  any  act  to  secure  his  title  from  the  government  after 
the  filing  of  his  claim  in  March,  1874,  and  that  he  abandoned 
the  same  in  the  year  1883,  and  that  the  rights  of  Warner  were 
derived  from  the  United  States,  and  were  not  connected  in 
any  manner  with  Buker. 

It  was  adjudged  in  Bass  v.  Bul-er,  6  Mont.  442,  that  the 
mortgage  could  not  be  enforced,  by  reason  of  the  provisions 
of  section  2262  of  the  Revised  Statutes  of  the  United  States. 
Two  sentences  of  this  section  should  be  examined.  The  pre- 
emptor  is  required  to  make  oath,  among  other  things,  that 
*'he  has  not  settled  upon  and  improved  such  land  to  sell  the 
same  on  speculation,  but  in  good  faith,  to  appropriate  it  to 
his  own  exclusive  use;  and  that  he  has  not,  directly  or  in- 
directly, made  any  agreement  or  contract,  in  any  way  or 
manner,  with  any  person  whatsoever,  by  which  the  title  which 
he  might  acquire  from  the  government  of  the  United  States 
.  hould  inure  in  whole  or  in  part  to  the  benefit  of  any  person 
except  himself."  It  is  further  provided  that  "  any  grant  or 
coi  veyance  which  he  may  have  made,  except  in  the  hands  of 
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bona  fide  purchasers  for  a  valuable  consideration,  shall  be  null 
and  void,  except  as  provided  in  section  2288." 

It  is  evident  that  Buker  did  not  have  any  interest  in  this 
land  in  the  year  1884,  which  could  be  encumbered  by  the 
mortgage,  and  the  conclusion  of  the  court  is  undoubtedly 
sound.  The  court  did  not  discuss  these  propositions;  and  the 
opinion  is  confined  solely  to  the  efFect  of  the  section,  upon 
v*he  mortgage.  The  rule  is  asserted  therein,  without  any 
qualification,  that  a  mortgage  made  by  a  settler  upon  land 
which  is  subject  to  entry  under  the  pre-emption  laws,  before 
the  issuance  of  the  final  receipt,  is  a  grant  or  conveyance 
within  the  terms  of  the  section,  and  is  therefore  null  and  void 

We  have  reconsidered  Bass  v.  Baker,  6  Mont.  442,  and  can- 
not yield  our  assent  to  this  principle  which  is  upheld  in  the 
opinion.  We  are  aware  of  the  conflict  in  the  authorities  upon 
the  construction  of  this  section,  and  will  present  the  difi'erent 
views.  The  supreme  court  of  the  United  States  has  com- 
mented upon  and  explained  the  object  of  this  legislation.  In 
Myers  v.  Croft,  13  Wall.  291,  Mr.  Justice  Davis,  for  the  court, 
said:  "It  had  been  the  well-defined  policy  of  Congress,  in 
passing  these  laws,  not  to  allow  their  benefit  to  inure  to  the 
profit  of  land  speculators,  but  this  wise  policy  was  often  de- 
feated. Experience  had  proved  that  designing  persons,  being 
unable  to  purchase  valuable  lands,  on  account  of  their  with- 
drawal from  sale,  would  procure  middlemen  to  occupy  them 
temporarily,  with  indiff'erent  improvements,  under  an  agree- 
ment to  convey  them  so  soon  as  they  were  entered  by  virtue 
of  their  pre-emption  rights.  When  this  was  done  and  the 
speculation  accomplished,  the  lands  were  abandoned.  This 
was  felt  to  be  a  serious  evil,  and  Congress  in  the  law  under 
consideration  undertook  to  remedy  it  by  requiring  of  the  ap- 
plicant for  a  pre-emption,  before  he  was  allowed  to  enter  the 
land  on  which  he  had  settled,  to  swear  that  he  had  not  con- 
tracted it  away,  nor  settled  upon  it  to  sell  it  on  speculation, 

but  in  good  faith  to  appropriate  it  to  his  own  use The 

object  of  Congress  was  attained  when  the  pre-emptor  went, 
with  clean  hands,  to  the  land  office,  and  proved  up  his  right, 
and  paid  the  government  for  his  land." 

In  Quinby  v.  Conlan,  104  U.  S.  420,  Mr.  Justice  Field  refers 
to  Myers  v.  Croft,  13  Wall.  291,  and  says:  "The  act  of  Con- 
gress forbids  the  sale  of  pre-emptive  rights  to  the  public  lands 
acquired  by  settlement  and  improvement.  The  general  pre- 
emption law  declares  that  all  transfers  and  assignments  of 
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rights  thus  obtained  prior  to  the  issuing  of  the  patent  shall 
be  null  and  void.  Tliis  court  held,  looking  at  the  purpose  of 
the  prohibition,  that  it  did  not  forbid  the  sale  of  the  land  after 
the  entry  was  effected,  that  is  after  the  right  to  a  patent  had 
become  vested,  but  did  apply  to  all  prior  transfers.  The 
policy  of  preventing  speculation  through  the  instrumentality 
of  temporary  settlers  would  otherwise  be  defeated." 

It  is  not  alleged  in  the  answer  that  the  mortgages  were  exe- 
cuted for  the  purpose  of  aiding  speculators,  or  to  cause  the 
title  which  might  be  acquired  from  the  United  States  to  be 
assigned  or  transferred,  orinure  to  the  benefit  of  any  person  ex- 
cept the  mortgagors.  The  language  of  the  opinions  in  Myers 
V.  Croft,  13  Wall.  291,  and  Quinhy  v.  Conlnn,  104  U.  S.  420, 
does  not  contemplate  a  mortgage,  or  an  instrument  of  like 
character.  This  question  was  not  investigated  in  these  cases, 
and  has  not  been  directly  determined  by  the  supreme  court 
of  the  United  States. 

The  decisions  of  the  department  of  the  interior  and  the  gen- 
eral land  ofBce,  relating  to  this  matter,  have  been  uniform  dur- 
ing the  past  ten  years.  Mr.  Teller,  the  secretary  of  the  in- 
terior, rendered  April  24,  1882,  in  Larson  v.  Weisbecker^  1  Dec. 
Dep.  Int.  422,  a  decision  and  construed  the  section.  It  is 
therein  said:  "I  am  aware  that  the  former  rulings  of  your 
office  and  of  this  department,  following  the  precedent  of  an 
early  decision,  have  held  that  an  outstanding  mortgage  given 
by  a  pre-emptor  upon  the  lands  embraced  in  his  filing  defeats 
his  right  of  entry,  upon  the  ground  that  such  mortgage  is  a 
contract  or  agreement  by  which  title  to  the  lands  might  inure 
to  some  other  person  than  himself.  A  careful  consideration 
of  this  section  leads  me  to  a  different  conclusion,  and  to  the 
opinion  that,  unless  it  shall  appear  under  the  rules  of  law  ap- 
plicable to  the  construction  of  contracts  or  otherwise,  that  the 
title  shall  inure  to  another  person,  it  does  not  debar  the  right 
of  entry;  and  that  the  mere  possibility  that  the  title  may  so 
result,  as  in  the  case  of  an  ordinary  mortgage,  is  not  sufficient 

to  forfeit  the  claim The  statute  under  consideration 

requires  from  a  pre-emptor,  in  my  opinion,  in  order  to  the 
defeat  of  his  right  of  entry,  a  contract  by  force  of  which  title 
to  the  land  must  vest  in  some  other  person  than  himself;  and 
it  must  appear  that  such  was  his  intention  at  the  time  of 
making  it.  If,  on  the  contrary,  the  mortgage  was  a  mere 
security  for  money  loaned,  and  the  contract  does  not  neces- 
sarily divert  the  title  from  him,  it  was  not  a  contract  or  agree- 
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ment  within  the  meaning  of  section  2262."  This  ruling  was 
followed,  October  11,  1887,  in  Appeal  of  Ray,  6  Dec.  Dep.  Int. 
340,  wherein  it  is  said:  "There  is  no  law  or  ruling  of  this 
department  now  in  force  that  prohibits  a  pre-emptor  who  has 
complied  with  the  requirements  of  the  pre-emption  law,  in 
good  faith,  from  mortgaging  his  claim  to  procure  money  to 
prove  up  and  pay  for  his  land."  To  the  same  effect  is  Haling 
V.  Eddy,  9  Dec.  Dep.  Int.  337,  which  was  decided  September 
7,  1889. 

Tlie  reasons  for  this  ruling  of  the  department  concerning 
the  public  lands  are  that  the  pre-emptor  made  a  conditional 
alienation,  when  he  might  have  executed  an  absolute  convey- 
ance, if  his  purpose  had  been  different;  and  that  by  the  pay- 
ment of  the  loan  the  title  could  not  inure  to  the  benefit  of  the 
mortgagee.  In  the  case  at  bar  the  patent  had  been  issued  to 
the  mortgagors,  as  the  heirs  of  Charles  P.  Bradley,  Sr.,  and  the 
title  to  the  land  cannot,  within  the  meaning  of  the  section, 
inure  to  the  benefit  of  any  other  persons.  We  have  confined 
our  inquiries  to  the  interpretation  of  the  section,  and  will  add 
that  this  principle  has  been  applied  to  sitnilar  clauses  in  the 
statute  relating  to  homestead  entries.  It  is  of  vital  conse- 
quence that  the  courts  of  the  state  should  be  in  accord  with 
the  general  government  in  the  enforcement  of  the  laws  which 
regulate  the  rights  of  settlers  upon  the  public  domain,  and  the 
mode  of  procuring  the  title  thereto.  In  many  instances  the 
pre-emptor  would  be  unable  to  borrow  money  if  he  could  not 
give  a  valid  mortgage  upon  his  land  as  security  for  its  pay- 
ment. 

While  the  decisions  of  the  department  of  the  interior  are  not 
binding  upon  this  court,  they  are  to  be  treated  with  great  re- 
spect, and  the  logic  of  Mr.  Teller  in  Larson  v.  Weubecker,  1 
Dec.  Dep.  Int.  422,  is  forcible  and  convincing.  The  other  au- 
thorities should  be  reviewed.  The  case  of  Bidl  v.  Shaw,  48 
Cal.  455,  supports  the  judgment  of  the  court  in  Bas8  v.  Buker, 
6  Mont.  442,  and  the  facts  are  substantially  the  same.  Shaw 
was  residing  upon  public  land,  and  executed  in  1867  a  mort- 
gage thereon  to  Williams.  In  18G8,  Shaw  sold  the  same  to 
Delaney,  who  filed  in  1869  his  declaratory  statement  as  a  pre- 
emptioner,  and  in  October,  1870,  this  action  was  commenced 
to  foreclose  the  mortgage.  Delaney  died  in  November,  1870, 
and  the  administrator  of  his  estate,  for  the  heirs,  "  proved  up, 
entered,  and  paid  for  the  lan'l."  It  is  stated  in  the  report 
that  "  the  Delanevs  were  made  defendants,  as  purchasers  from 
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Shaw,  after  the  execution  of  the  mortgage.  The  attorneys  for 
the  appellant  claimed  that  Delaney  bought  subject  to  the 
mortgage,  and  that  he  and  his  heirs  were  estopped  from  deny- 
ing Shaw's  title,  and  the  validity  of  the  mortgage."  It  was 
held  that  the  mortgage  could  not  be  enforced  against  the 
land  upon  the  sole  ground  that  Delaney  did  not  deraign  his 
title  from  the  United  States  through  Shaw.  It  is  obvious  that 
this  case  does  not  throw  any  light  upon  the  argument  in  Ba8» 
V.  Buker^  6  Mont,  442,  and  cannot  be  cited  to  aid  its  deduc- 
tions. 

The  earliest  case  we  have  found  that  bears  upon  this  prop- 
osition is  Whitney  v.  Buckman,  13  Cal.  536,  which  was  decided 
in  the  year  1859.  It  was  contended  by  the  appellant  that 
"the  mortgage  of  a  pre-emption  claim  is  null  and  void."  Mr. 
Justice  Baldwin,  for  the  court,  said:  "The  mortgage  does  not 
pretend  to  transfer  to  the  mortgagee  the  right  to  a  pre-emp- 
tion; this  is  not  assignable,  but  the  possession  of  public  land, 
whether  taken  for  the  purpose  of  getting  a  pre-emption  right, 
or  any  other  purpose,  may  be  mortgaged,  or  the  land  itself, 
and  if  the  mortgagee  gets  no  title  through  the  mortgage,  this 
is  not  an  objection  to  be  raised  by  the  man  who  makes  it." 
This  case  was  approved  in  Kirkaldie  v.  Larrnbee,  31  Cal.  457, 
89  Am.  Dec.  205,  and  the  court  said:  "The  mortgagor  of  the 
fee  is  estopped  from  denying  the  existence  of  the  lien  which 
he  has  attempted  to  create,  and  from  defeating,  by  his  own 
act,  the  enforcement  of  the  lien  against  the  property  thus 
mortgaged  ":  See  cases  therein  cited,  and  Cochran  v.  O^Keefe, 
34  Cal.  554. 

In  McCue  v.  Smith,  9  Minn.  252,  86  Am.  Dec.  100,  decided 
in  1864,  Smith  entered  into  a  contract  by  which  she  borrowed 
a  sum  of  money  to  enable  her  to  purchase  from  the  United 
States  a  parcel  of  public  land  which  she  had  pre-empted,  and 
made  a  mortgage  to  secure  the  payment  thereof.  Mr.  Justice 
McMillan,  in  the  opinion,  said:  "The  contract,  having  been 
made  prior  to  the  purchase  of  the  land  by  Ann  Smith,  is 
clearly  within  the  prohibition  of  the  thirteenth  section  of  the 
act  of  Congress  of  September  4,  1841,  under  which  she  pre- 
empted the  lands  mentioned  in  the  complaint The 

title,  in  this  instance,  which  Ann  Smith  acquired,  would,  if 
the  contract  be  valid,  inure  to  the  benefit  of  the  plaintiff,  to 
the  extent  of  his  charge  or  lien  upon  the  premises.  The  con- 
tract is  therefore  illegal  and  void,  and  the  note  and  mortgage, 
being  the  fruit  of  the  contract,  must  fall  with  it." 
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In  Woodbury  v.  Dorman,  15  Minn.  338,  decided  in  January, 
1870,  it  was  held  by  a  majority  of  the  court  that  the  case  was 
governed  by  McCue  v.  Sviith,  9  Minn.  252,  86  Am.  Dec.  100; 
and  that  a  mortgage  executed  by  a  pre-emptor,  after  making 
the  proofs  required  by  law,  in  pursuance  of  an  agreement 
which  had  been  made  prior  thereto,  was  void.  Mr.  Justice 
Berry  dissented,  and  was  of  the  opinion  that  the  mortgage 
was  valid,  "infringing  neither  the  letter  nor  the  spirit  of  the 
pre-emption  law."  At  this  term  a  change  occurred  in  the 
members  of  the  court,  and  an  application  for  a  reargument  of 
the  case  was  made  and  denied:  Woodbury  v.  Dorman,  15  Minn. 
341.  Mr.  Justice  Berry,  for  the  court,  said:  "To  prevent  any 
misapprehension  of  the  effect  of  the  denial,  the  chief  justice 
and  myself  deem  it  proper  to  say,  however,  that,  with  the 
highest  respect  for  the  able  and  learned  chief  justice  who  pro- 
nounced the  prevailing  opinion  in  this  case,  as  well  as  for  our 
brother  McMillan,  who  concurred  with  him,  we  believe  the 
decision  to  be  erroneous  in  respect  to  the  validity  of  the  mort- 
gage." In  July  of  the  same  year,  the  court,  in  Jones  v.  Tainter, 
15  Ivlinn.  512,  overruled  McCue  v.  Smith,  9  Minn.  2"' 2,  86  Am. 
Dec.  100,  and  Woodbury  v.  Dorman,  15  Minn.  338,  upon  this 
point.  Mr.  Justice  McMillan  dissented.  The  reasons  which 
controlled  this  conclusion  are  embodied  in  the  following  par- 
agraph of  the  opinion,  by  Mr.  Justice  Berry:  "  In  the  opinion 
of  the  majority  of  this  court,  a  simple  agreement,  by  a  person 
proposing  to  apply  for  and  enter  land  under  the  act  of  Sep- 
tember 4,  1841,  to  execute  a  mortgage  to  secure  the  payment 
of  money  furnished  him  with  which  to  pay  for  such  land,  is 
not  such  an  agreement  as  is  referred  to  in  the  provisions  just 
quoted  from  tlie  pre-emption  act.  It  is  not  an  agreement  by 
which  the  title  to  be  acquired,  that  is  to  say,  the  fee,  should 
inure,  in  whole  or  in  part,  to  the  benefit  of  any  person  other 
than  the  pre-emptor;  on  the  contrary,  the  presumption  is  that 
a  mortgagor  intends  to  pay  the  mortgage  debt,  and  discharge 
his  land  from  the  encumbrance  of  the  mortgage,  so  that  his 
title  shall  not  inure  to  the  benefit  of  the  mortgagee.  The  re- 
sult may  be  that  the  mortgagee,  through  the  mortgagor's  de- 
fault, will  acquire  the  title,  and  the  same  result  might  have 
followed  if  the  pre-emptor  had  given  his  note  only  for  the 
warrant,  or  purchase  money,  or  for  any  other  indebtedness, 
and  such  note  having  been  put  into  judgment,  the  holder  of 
it  had  acquired  title  to  the  land  pre-empted  through  sale  upon 
execution;  but  the  result  is  not  important.     The  question  is. 


6S3  NoRRTS  V.  Heat.d.  [Montana, 

was  there  any  contract  or  agreement  by  which  the  pre-emptor 
fixed  this  result?  Did  the  pre-emptor  contract  or  agree  that 
the  title  to  be  acquired,  tliat  is  to  say,  the  fee,  should  inure  to 
the  benefit  of  anotlier?  In  other  words,  did  the  pre-emptor 
contract  or  agree  to  do  anytliing  which,  when  done,  would 
pass  the  title,  in  wliole  or  in  part,  to  another,  so  that  the  pre- 
emption would,  as  to  such  whole  or  part,  be  a  mere  conduit 
of  the  title?  "  See  also  Fuller  v.  Hunt,  48  Iowa,  166;  Larison 
T.  Wilbur,  1  N.  Dak.  284. 

The  supreme  court  of  Kansas,  in  the  year  1875.  in  Brewster 
V.  Madden,  15  Kan.  219,  maintained  the  opposite  view  of  tho 
question,  and  relied  as  authorit}'  upon  McCue  v.  Smith,  9 
Minn.  252,  86  Am.  Dec.  100,  and  Warren  v.  Van  Brunt,  19 
Wall.  646.  Mr.  Justice  Brewer,  for  the  court,  said:  "  We  are 
inclined  ....  to  hold  that  Congress  intended,  by  this  sec- 
tion, that  when  the  title  passed  by  the  entry  to  the  pre-emp- 
tor it  should  pass  perfect  and  unencumbered.  This  act  wa9 
passed  in  1841.  Mortgages,  always  in  form  conveyances, 
were  then  regarded  by  the  profession  generally  more  as  con- 
veyances, and  subject  to  the  laws  and  conditions  of  convey- 
ances, than  at  present,  perhaps  anywhere,  and  certainly  in 
Kansas;  and  in  the  light  of  the  general  understanding,  then 
must  this  section  be  considered.  It  seems  more  reasonable 
that  by  these  terms,  'grant and  conveyance,'  was  intended  all 
forms  of  conveyance,  whether  absolute,  as  a  warranty  deed,  or 
upon  condition,  as  a  trust  deed  or  mortgage."  The  cases 
which  were  reported  before  Brewster  v.  Madden,  15  Kan.  249, 
are  not  noticed  in  the  opinion,  and  the  doctrines  therein  an- 
nounced are  not  discussed.  This  court,  in  the  year  1883,  in 
Mellison  v.  Allen,  30  Kan.  382,  approved  Brewster  v.  Madden, 
15  Kan.  249,  and  McCue  v.  Smith,  9  Minn.  252,  86  Am.  Dec 
TOO. 

We  have  alreadv  explained  the  principles  which  were  laid 
down  in  McCus  v.  Smith,  9  Minn.  252,  86  Am.  Dec.  100,  and 
will  comment  on  Warren  v.  Van  Brunt,  19  Wall.  646.  Chief 
Justice  Waite,  in  the  opinion,  said:  "The  pre-emption  laws 
provided,  at  the  time  of  this  entry  and  purchase,  that  before 
any  person  should  be  allowed  to  enter  lands  upon  a  claim 
for  pre-emption  he  must  make  oath  that  he  had  not,  di- 
rectly or  indirectly,  made  any  agreement  or  contract,  in  any 
way  or  manner,  with  any  person,  by  which  the  title  he  might 
acquire  by  his  purchase  should  inure  in  whole  or  in  part  to 
the  benefit  of  any  person  except  himself.     Forfeiture  of  title 
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to  the  land  pnrcTiased  and  of  the  money  paid  for  it  was  made 
the  penalty  of  false  swearing  in  this  particular.  An  entry 
could  not  have  been  made,  therefore,  by  Van  Brunt,  in  trust 
for  Warren;  and  if  it  could  not  have  been  made,  a  court  of 
equity  will  not  decree  that  it  was.  All  contracts  in  violation 
of  this  important  provision  of  the  act  are  void,  and  are  never 
enforced.  It  has  been  so  decided  many  times  by  the  supreme 
court  of  Minnesota.  We  are  satisfied  with  these  decisions." 
This  opinion  was  delivered  at  the  October  term,  1873,  and  the 
decree  of  the  supreme  court  of  Minnesota  was  affirmed.  The 
following  decisions  are  referred  to:  St.  Peter  Co.  v.  Bunker,  5 
Minn.  199;  Evans  v.  Folsom,  5  Minn.  422;  Bruggerman  v. 
IJoerr,  7  Minn.  343;  82  Am.  Dec.  97;  McCue  v.  Smith,  9  Minn. 
252;  86  Am.  Dec.  100.  The  foregoing  sentence  in  Warren  v 
Van  Brunt,  19  Wall.  646,  that  the  court  is  "satisfied  with 
these  decisions,"  appears  to  be  ambiguous.  It  was  understood 
in  Bass  v.  Buker,  6  Mont.  442,  and  Brewster  v.  Madden,  15 
Kan.  249,  to  be  an  approval  by  that  court  of  the  law  declar- 
ing the  invalidity  of  a  mortgage  of  the  public  land  wliich  has 
been  executed  by  a  pre-emptor  before  the  final  proofs  have 
been  made.  The  true  meaning  of  these  words  must  be  ascer- 
tained by  an  examination  of  the  facts  which  were  before  the 
court  when  they  were  uttered  and  applied.  The  subject  of  a 
mortgage  was  not  involved  or  inquired  into  in  ]Varren  v.  Van 
Brunt,  19  Wall.  646,  or  any  of  the  cases  which  are  mentioned 
therein,  excepting  McCue  v.  Smith,  9  Minn.  252,  86  Am.  Dec. 
100.  Tlie  court  held  that  contracts  which  had  been  ma<le  by 
a  pre-eniptor,  before  making  final  proofs,  to  sell  an  interest  in 
the  land  were  contrary  to  the  statutes  of  the  United  States, 
and  void.  The  case  of  Warren  v.  Van  Brunt,  19  Wall.  646, 
was  a  contest  between  two  pre-emption  claimants,  and  War- 
ren sought  to  charge  the  representatives  of  Van  Brunt  as  his 
trustees,  and  compel  them  to  convey  to  him  the  title  they  had 
acquired  by  a  patent  from  the  United  States.  It  was  ad- 
judged, in  effect,  that  under  tlie  decisions  of  the  supreme  court 
of  i\Iinnesota,  the  agreement  referred  to  in  the  pleadings  was 
void,  and  could  not  be  executed;  and  that  Van  Brunt  could 
not  act  as  a  trustee  for  Warren  in  the  entry  of  certain  lands. 
There  was  no  issue  in  Warren  v.  Van  Brunt,  19  Wall.  646, 
which  would  call  the  attention  of  the  court  to  the  application 
of  the  statute  to  a  uiortgage.  It  was  known  that  McCue  v. 
Smith,  9  Minn.  252,  86  Am.  Dec.  100,  had  been  overruled  to 
the  extent  which  has  been  indicated,  and  the  supreme  court 
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uonlJ  not  ignore  Jones  v.  Tainter,  15  Minn.  512,  and  the  de- 
cisions of  the  supreme  court  of  California,  supra.  If  that  tri- 
bunal wished  to  construe  the  section,  and  decide  whether  a 
mortgage  was  embraced  within  its  terms,  the  investigation 
wouKi  have  been  tliorough,  and  these  cases  would  have  beeri 
analyzed  and  weighed.  There  is  nothing  to  show  that  this 
was  the  intention. 

From  this  review  we  are  of  the  opinion  that  the  weight  of 
authority  sustains  the  position  that  an  ordinary  mortgage  by 
a  pre-emptor  of  land,  prior  to  the  time  of  making  his  final 
proofs,  is  not  a  grant  or  conveyance,  within  the  prohibitory 
clause  of  said  section  2262.  The  purpose  for  which  a  sum  of 
money  may  be  borrowed  becomes  material  to  show  that  the 
mortgagor  is  acting  in  good  faith,  and  not  in  collusion  with 
the  mortgagee  to  convey  the  title,  and  evade  the  provisions  of 
the  law.  The  loan  of  money  to  eiiable  the  settler  to  buy  seed 
for  planting  or  the  necessaries  of  life,  is  as  legitimate  as  the 
purchase  of  land  from  the  govern m-^nt.  The  judge  of  the 
court  below  asserts,  in  his  opinion,  that  he  was  compelled  to 
overrule  the  demurrer  to  the  answer  by  the  views  which  were 
expressed  in  Bass  v.  Buker,  6  Mont.  442,  and  hold  contrary 
to  his  convictions  of  the  law.  We  have  deemed  it  proper  to 
arrive,  if  possible,  at  a  true  solution  of  this  legal  problem,  and 
have  concluded  that  the  doctrine  of  Bass  v.  Buker^  6  Mont. 
442,  ought  not  to  be  followed  in  this  controversy. 

It  is  ordered  that  the  judgment  be  reversed,  and  that  the 
cause  be  remanded,  with  directions  to  proceed  in  conformity 
with  this  opinion. 

Reversed. 

Habwood,  J.,  and  Da  Witt,  J.,  concor. 

POBLIO  LaND3  —  MORTOAGB  OF  PrIOR  TO  IS3UANCB  OT  PaTBST.  —  Whcpe 

one  has  done  everything  necessary  to  entitle  him  to  a  patent  for  a  tract  of 
public  land,  he  may  mortgage  it  before  the  patent  is  issaed,  and  the  mort- 
gage may  be  enforced:  Oilkerson-Slosa  Com.  Co.  v,  Forbes,  54  Ark.  148;  26 
Am.  St.  Rep.  29,  and  note;  note  to  Nichols  v.  Coutieil,  14  Am.  St.  Rep.  22; 
note  to  Kirkaldie  r.  Larrabee,  89  Am.  Deo.  206. 
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Savage  v,  PH(E>Trx  In'suranob  Company. 

[12  Montana,'  458]  • 

Insurance  —  Condition  fob  Arbitration  —  Waiver  of. — When,  npon  a 
loss  under  a  policy  of  fire  iuaurance,  the  insurer  immediately  denies  all 
liability  nnder  the  policy,  asserting  that  it  was  not  in  force  when  the  losa 
occurred,  and  repels  every  effort  on  the  part  of  the  insured  to  obtain  an 
adjustment  of  the  loss,  such  insurer  must  be  held  to  have  waived  an 
arbitration  clause  contained  in  the  policy  requiring  an  award  by  arbi- 
trators as  a  condition  precedent  to  a  right  of  action,  and  he  is  estopped 
from  settinj^  it  up  in  defense  thereto. 

Imsobancb  —  Proof  of  Lo.s3  —  Waiver  of.  —  A  condition  in  a  policy  of 
fire  insurance  that  in  case  of  loss  the  insured  must  forthwith  give  written 
notice  thereof  to  the  insurer,  is  waived  by  the  latter  when,  with  full 
knowledge  of  the  loss,  he  denies  all  liability  under  the  policy  without 
waiting  for  such  written  notice. 

Insurancb  —  Prkmium  —  Evidencb  of  Payment  of.  — When,  in  an  action 
to  recover  for  loss  under  a  policy  of  fire  insurance  which  recites  and 
acknowledges  the  receipt  of  the  premium,  the  insurer  denies  the  pay- 
ment of  any  premium  and  alleges  a  cancellation  of  the  policy  for  such 
nonpayment  prior  to  the  loss,  the  testimony  on  the  part  of  the  insured 
that  he  gave  the  amount  of  the  premium  to  another  party  to  be  paid  to 
the  insurer,  and  the  testimony  of  such  other  party  that  he  so  paid  the 
money  received,  is,  in  connection  with  the  recitals  in  the  policy,  suffi- 
cient evidence  to  sustain  a  lindlng  tliat  such  payment  was  made,  as 
against  a  denial  of  such  fact  by  the  agent  of  the  insured. 

Insurance  —  Notice  of  Cancellation — Sufficiency  o».  —  When  the 
premium  on  a  policy  of  fire  insurance  has  in  fact  been  paid,  a  letter 
from  the  insurer  to  the  insured  notifying  the  latter  of  the  effect  of  non- 
payment of  the  premium,  and  calling  attention  to  cancellation  conditions 
in  the  policy,  is  not  sufficient  notice  to  arbitrarily  terminate  the  policy 
if  the  insurer  does  not  refund  or  offer  to  refund  the  amount  of  uuearned 
premium  as  required  by  such  cancellation  conditions. 

Action  on  a  fire  insurance  policy.  Judgment  for  plaintiflf. 
Defendant  appealed. 

Kinsley  and  Blacl-ford,  for  the  appellant. 

Middleton  and  TAghty  for  the  respondent. 

Hauwood,  J.  Appellant's  counsel  first  insist  that  a  party 
plea-ling  a  conditional  contract,  setting  out  its  terms,  and  stat- 
ing the  cause  of  action  thereon,  cannot,  after  demurrer  is  sus- 
tained, upon  leave  of  court  allowing  an  amendment,  "  plead 
another  and  different  contract,  unconditional  in  its  character 
and  legal  effect,  showing  a  different  cause  of  action  from  that 
originally  stated." 

This  may  be  granted,  and  we  do  not  see  that  the  proposition 
is  applicable  to  the  case  at  bar.  It  is  not  pointed  out  how 
any  such  departure  occurred  in  the  pleadings  filed  in  this 
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case.  The  cause  of  action  stated,  whether  completely  or  defec- 
tively, in  the  several  complaints  filed,  is  founded  upon  one  and 
the  same  contract,  namely,  the  alleged  policy  of  insurance;  and 
the  purpose  of  the  action  is  to  recover  the  sum  of  eight  hun- 
dred dollars,  alleged  to  be  due  plaintiff  by  reason  of  said  con- 
tract of  insurance,  and  the  loss  alleged.  It  is  true  the  pleader 
in  one  complaint  avers  facts  as  to  the  performance  of  certain 
conditions  of  said  policy  on  the  part  of  plaintiff,  and  facts  re- 
lied on  to  justify  her  delay  in  the  performance  of  other  condi- 
tions thereof,  and  also  alleges  facts  concerning  the  conduct  of 
defendant  in  relation  to  the  alleged  demands  of  plaintiff  on 
defendant  in  her  attempt  to  obtain  a  settlement  thereof,  which 
are  not  alleged  in  the  other  complaints  filed.  But  it  does  not 
follow  therefrom  that  the  cause  of  action  stated  is  a  "different 
cause  of  action  from  that  originally  stated." 

Much  space  in  the  brief  of  appellant's  counsel  is  devoted  to 
a  recitation  of  facts  which  they  assert  are  admitted  by  reason 
of  the  averment  of  such  facts  in  the  answer,  and  the  failure 
of  plaintiff  to  properly  deny  the  same  in  her  replication. 

The  pleadings  in  this  case  whereby  the  issues  were  finally 
settled  (not  including  those  which  were  superseded  by  filing 
amended  pleadings)  occupy  sixty-four  type-written  pages  of 
the  record;  the  replication  alone  covering  fourteen  pages 
thereof.  The  material  questions  of  issue,  however,  are  not 
numerous,  as  plainly  appears  wlien  these  voluminous  plead- 
ings are  carefully  analyzed.  After  patient  study  of  them,  we 
cannot  agree  with  counsel  for  appellant  that  tlie  averments 
of  the  answer  are  not  fully  met  by  denials  and  the  allegation 
of  matters  in  avoidance  in  the  replication:  Code  Civ.  Proc., 
sees.  109,  248;  Swenson  v.  Klelnschmidt,  10  Mont.  478. 

It  is  further  contended  by  appellant  that  plaintiff  cannot 
lawfully  recover  in  this  action,  because  the  amount  of  the  al- 
leged loss  was  not  fixed  by  arbitration  and  award,  as  provided 
by  the  terms  of  said  policy,  in  the  event  of  disagreement  as 
to  the  amount  of  the  loss.  The  clause  of  the  policy  pointed 
to  reads  as  follows:  "  The  amount  of  sound  value  and  of  dam- 
age to  the  property,  whether  real  or  personal,  covered  by  this 
policy,  or  any  part  thereof,  may  be  determined  by  mutual 
agreement  between  the  company  and  the  assured,  or,  failing 
to  agree,  the  same  shall  then,  at  the  written  request  of  either 
party,  be  submitted  to  competent  and  impartial  arbitrators, 
one  to  be  selected  by  each  party,  the  two  so  chosen,  in  case 
of  disagreement,  to  select  a  tliird,  and  the  award  of  any  two 
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of  whom,  in  writing,  under  oath,  shall  be  binding  and  conclu- 
■ive  as  to  the  amount  of  such  loss  or  damage,  but  shall  not 
determine  the  validity  of  the  contract,  nor  the  liability  of  this 
company,  nor  any  other  question,  except  the  amount  of  such 
loss  or  damage." 

**It  is  furthermore  hereby  expressly  provided  and  mutually 
agreed  that  no  suit  or  action  against  this  company  for  the  re- 
covery of  any  claim  by  virtue  of  this  policy  shall  be  sustain- 
able in  any  court  of  law  or  chancery  until  after  an  award 
shall  have  been  obtained  fixing  the  amount  of  such  claim  in 
the  manner  above  provided." 

These  conditions  were  set  forth  in  the  answer,  and  it  is 
averred  therein  "  that  no  such  award  has  been  obtained,  nor 
has  defendant  had  an  opportunity  to  obtain  such  an  award," 
because  defendant  "agreed  with  plaintiff  that  no  such  award 
could  be  made  or  obtained  until  after  plaintiff  had  paid  the 
premium  aforesaid,  and  furnished  defendant  notice,  in  writ- 
ing, forthwith  of  a  claim  for  loss,  nor  until  an  inventory  had 
been  made,  naming  the  quantity,  quality,  and  cost  of  each 
article;  and  defendant  avers  that  no  premium  has  ever  been 
paid,  no  notice  was  given  forthwith,  in  writing,  of  any  loss, 
nor  has  any  inventory  been  made  as  aforesaid,  nor  has  plain- 
tiff done  or  performed  any  of  the  conditions  precedent  to  be 
performed  to  entitle  the  plaintiff  to  an  award  under  sutli  p«v> 
posed  contract  of  insurance." 

The  defense  that  no  arbitration  or  award  was  had  fixing  the 
amount  of  said  loss  appears  to  be  without  force  when  consid- 
ered in  connection  with  the  facts  shown  in  this  case.  It  ap- 
pears that  very  soon  after  said  loss  occurred,  when  plaintiff 
sought  an  adjustment  and  payment  thereof,  she  was  met  by 
a  denial  on  the  part  of  defendant,  through  said  agent  Seyde, 
of  all  liability  under  said  policy,  and  the  assertion  that  said 
policy  was  not  in  force  when  said  loss  happened.  Defendant 
has  constantly  maintained  that  position,  and  consistently  de- 
clined to  entertain  any  claim  of  plaintiff  relating  to  said  in- 
surance, or  to  proceed  in  any  manner,  either  by  arbitration  or 
otherwise,  towards  an  adjustment  and  settlement  of  said  loss. 
Under  these  conditions,  plaintiff  could  not  obtain  an  award 
of  the  amount  of  said  loss  by  arbitration  by  the  mutual  co- 
operation of  both  parties  in  choosing  arbitrators  and  otherwise 
proceeding  as  provided  by  the  policy,  and  for  this  reason  she 
is  not  prejudiced  by  the  absence  of  such  arbitration  and  award. 

Moreover,  the  arbitration  provided  for  in  said  policy  was  to 
Am.  St.  Kkp..  Vou  XXXia  -38 
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take  place  when  disagreement  arose  as  to  amount  of  loss.  No 
such  disagreement  ever  arose  concerning  the  amount  of  the 
loss  in  question.  The  disagreement  in  this  case  was  an  abso- 
lute and  unconditional  denial  of  the  existence  of  said  alleged 
policy,  or  any  liability  thereon  by  defendant;  while  plaintiff 
maintained  on  her  part  that  said  policy  was  in  force  when 
said  loss  occurred,  and  that  defendant  was  liable  therefor  to 
the  amount  stated  in  said  policy.  Defendant,  consistently 
with  the  position  it  assumed  as  to  said  alleged  policy,  and  its 
liability  thereunder,  repelled  every  effort  made  on  the  part  of 
plaintiff  to  obtain  an  adjustment  of  said  loss.  It  plainly  ap- 
pears from  the  attitude  of  tiie  parties  that  the  occasion  for 
resorting  to  arbitration  did  not  and  could  not  arise  while  such 
attitudes  were  maintained:  Randall  v.  American  Fire  Ins.  Co.^ 
10  Mont.  340;  24  Am.  St.  Rep.  50,  and  cases  cited.  The  as- 
sertion of  that  defense  appears  strangely  inconsistent  and 
illogical  when  viewed  in  connection  with  other  positions  as- 
sumed by  defendant  in  its  answer,  because,  insisting  that 
arbitration  should  have  been  had  to  ascertain  the  amouut  •\f 
loss  carries  with  it  the  implication  that  a  contract  of  insur- 
ance existed;  that  defendant  was  liable  in  some  amount;  that 
merely  an  erroneous  valuation  of  the  property  destroyed  was 
made  by  plaintiff;  and  that  defendant  would  have  co-operated 
in  seeking  an  agreement  as  to  the  amount  of  loss,  and  con- 
curred in  such  arbitration,  if  necessary.  These  implications 
are  in  direct  antagonism  to  the  main  ground  of  defense  set  up, 
namely,  that  the  alleged  policy  of  insurance  was  not  in  force. 
It  is  further  contended  by  appellant  that  the  condition  of 
said  policy  was  not  fulfilled  on  the  part  of  plaintiff  in  refer- 
ence to  giving  notice  of  such  loss  to  defendant.  The  policy 
required  that  *'  persons  sustaining  loss  or  damage  by  fire  shall 
forthwith  give  notice,  in  writing,  to  the  company."  It  is  not 
pretended  that  notice  was  withheld,  or  that  defendant  did  not 
have  actual  and  immediate  notice  of  said  loss.  The  facts 
show  that  defendant  had  notice,  through  its  said  agent,  Seyde, 
at  the  place  where  said  fire  occurred,  and  had  full  knowledge 
of,  and  opportunity  to  investigate,  said  loss;  that  plaintiff,  in 
person  and  by  her  agent,  immediately  after  said  fire,  comma- 
nicated  with  defendant  through  said  agent  Seyde  concerning 
the  policy  in  question,  and  the  alleged  loss  thereunder,  and 
submitted  said  policy  to  defendant,  through  said  agent,  but 
no  written  notice  was  then  given.  It  further  appears  without 
dispute  that  defendant,  through  said  agent,  without  waiting 
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for  formal  written  notice  of  said  loss,  interposed  in  the  matter 
of  plaintiff's  claim  of  insurance  under  said  policy,  and  as- 
serted to  plaintiff  that  defendant  was  not  liable  under  said 
policy,  which  plaintiff  was  claiming  to  exist  between  herself 
apd  defendant.  These  facts  show  that  all  reason  for  giving 
sucli  notice  in  writing  was  removed  by  the  presence  and  con- 
duct of  defendant  in  relation  to  the  matter  in  question:  Clark 
V.  New  England  etc.  Ins.  Co.,  6  Cush.  342;  53  Am.  Dec.  44.  It 
is  a  principle  sanctioned  by  universal  approval  that  even  the 
force  of  law  ceases  when  the  reason  therefor  ceases.  Another 
principle  is,  that  notice  required  in  proceedings  of  most  solemn 
nature  may  be  waived  by  appearance  and  participation  of  the 
parties  concerned  in  the  proceedings  in  question.  Neverthe- 
less, plaintiff,  in  seeking  to  carry  out  the  requirements  of  said 
policy  on  her  part,  on  or  about  the  thirtieth  day  after  said 
fire  occurred,  delivered  to  defendant,  through  said  agent,  a 
written  notice  of  the  occurrence  of  said  loss.  Defendant, 
through  its  general  agents,  Brown,  Craig,  &  Co.,  returned  said 
papers,  saying:  "We  received  through  Mr.  Charles  Seyde, 
agent  for  the  Phoenix  Insurance  Company  of  Brooklyn,  at 
Miles  City,  your  letter  to  him,  notifying  him  of  the  burning 
of  the  property  claimed  by  you  as  insured  by  said  company 
under  policy  No.  94,415."  After  thus  receiving  said  paper, 
and  referring  to  it  as  "notifying  "  said  agent  of  said  loss,  de- 
fendant claims  in  its  defense  to  this  action  that  it  was  not 
such  a  notice.  The  claim  that  the  company  had  no  suflicient 
notice  of  said  loss  is,  we  think,  without  merit. 

The  substantial  issue  in  this  case  was  whether  or  not  the 
premium  for  said  insurance  had  been  paid  by  plaintiff.  The 
pleadings  on  the  part  of  plaintiff  alleged  the  payment  of  the 
premium  required  by  defendant  for  said  policy.  On  the  part 
of  defendant  it  was  denied  that  any  consideration  for  the  alleged 
insurance  had  been  paid,  and  that  for  such  delinquency  the 
policy  in  question  had  heen  canceled  before  the  fire.  Upon 
this  issue  the  jury  found  for  plaintiff,  and  there  is  evidence  in 
the  record  sustaining  that  finding.  The  policy  bears  date 
August  4,  1888,  and  it  appears  therefrom  that  it  was  first  is- 
sued in  consideration  of  $13.20;  and  it  is  recited  in  the  policy 
that  "the  Phoenix  Insurance  Company  of  Brooklyn,  New 
York,  in  consideration  of  the  conditions,  limitations,  and  re- 
quirements of  this  policy,  hereinafter  mentioned,  and  of  the 
recc'  t  by  this  company  of  $13.20,  will  indemnify  Mary  E. 
Savage  of  Livingston,  Montana,  against  loss  or  damage  by 
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fire  to  tlie  following  specified  and  located  property,  only  to  aa 
amount  not  exceeding  the  actual  cash  value  of  the  property 
herein  described  at  the  time  of  such  loss,  and  in  no  event  to 
exceed  $800."  George  Savage,  plaintiff's  son,  testified  that 
some  time  during  August,  1888,  money  was  left  with  him  by 
plaintiff's  husband,  sufficient  to  pay  said  premium  of  $13.20 
to  said  agent  Seyde,  and  that  he  was  requested  to  pay  the 
same  to  said  agent;  that  on  the  following  morning  after  he 
received  said  money  he  went  over  and  paid  Mr.  Seyde  the 
amount,  being  something  over  $13.  He  testified  that  two  or 
three  weeks  afterwards  "  they  sent  me  money  from  Livings- 
ton, to  pay  the  balance  on  the  policy  to  Mr.  Seyde.  It  waa 
six  or  seven  dollars;  somewhere  along  there.  I  cannot  state 
the  amount.  I  went  there  and  paid  Mr.  Seyde  seven  or  eight 
dollars.  He  wanted  to  know  if  I  wanted  the  policy.  I  told 
him  '  No,'  but  that  he  could  send  it  to  Livingston."  This 
witness  further  testified  that  he  did  not  know  whether  those 
payments  were  intended  to  apply  on  the  policy  in  question  or 
not. 

Charles  W.  Savage,  husband  of  the  plaintiff",  testified  that 
the  policy  in  question  was  issued  somewhere  about  the  Ist  of 
August,  and  was  sent  to  him  at  Livingston.  In  the  course  of 
his  testimony,  he  said:  "I  came  down  here  [IMiles  City]  dur- 
ing the  latter  part  of  August  on  business,  and  while  here  went 
to  Mr,  Seyde's  office  to  pay  for  this  policy,  but  could  not  get 
in.  Saw  my  son  Geopge.  Told  him  I  went  to  pay  for  that 
policy,  and  would  leave  the  money  with  him,  and  told  him  to 
go  and  pay  it.  Gave  him  fifteen  dollars.  I  told  him  it  was 
something  about  fourteen  dollars.  Did  not  owe  Seyde  any 
premiums  for  insurance,  except  on  this  particular  policy,  at 
that  time.  About  the  latter  part  of  August  I  received  a  letter 
from  Mr.  Seyde,  stating  that  the  rate  had  been  raised,  and 
wanted  the  policy  returned.  I  returned  this  policy  to  Mr. 
Seyde.  He  stated  the  amount  had  been  raised,  but  I  don't 
remember  the  exact  amount.  I  sent  back  the  policy  to  Mr. 
Seyde,  and  a  check  payable  to  my  son  George  for  ten  dollars, 
and  told  him  to  pay  whatever  the  premium  was.  The  policy 
was  returned  to  me  sometime  during  the  month  of  September. 
This  red  ink  indorsement  was  on  the  face  of  it  at  that  time." 
A  letter  from  said  agent  Seyde  was  identified  by  this  witness 
as  the  one  which  accompanied  the  policy  in  question  when  it 
was  first  sent  to  Livingston,  which  letter  was  introduced  in 
evidence,  and  reads  as  follows:    "  Your  Phoenix  policy  No. 
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1,029,  on  furniture  in  dwelling  in  rear  of  store,  expired  on  the 
4th  instant.  Under  instructions  of  Mr.  George  Savage,  I  have 
renewed  the  risk,  and  hand  you  inclosed  new  policy,  No. 
94,415.  Your  remittance  of  $45,  of  July  23d,  came  duly  to 
hand.  Many  thanks."  Witness  Charles  W.  Savage,  in  his 
testimony,  explained  that  the  remittance  of  forty-five  dollars, 
mentioned  in  said  letter,  had  no  relation  to  policy  No.  94,415 
in  question  in  this  case,  but  was  in  payment  for  another  pol- 
icy witness  had  received  from  said  agent.  In  this  connection 
the  witness  said:  "  I  paid  Mr.  Seyde  everything  I  owed  him. 
That  payment  of  forty-five  dollars,  with  other  payments,  set- 
tled everything  I  owed  him." 

In  two  instances,  witness  Charles  W.  Savage  testifies  that 
when  said  money  was  left  with  George  Savage  to  pay  the 
respective  amounts  called  for  as  premium  on  the  policy  in 
dispute  in  this  case,  no  other  sum  was  owing  to  said  agent 
lor  insurance  policies  issued  to  members  of  the  Savage  family 
at  Livingston.  This  witness  testifies  that  the  money  left 
with  George  Savage  to  pay  said  agent  was  for  the  purpose  of 
making  the  payments  required  on  the  policy  in  question  in 
this  action,  and  if  no  other  money  was  owing  to  said  agent  on 
any  other  account  at  the  time  by  members  of  the  Savage 
family  at  Livingston,  these  facts,  which  are  not  disputed  by 
any  testimony  offered  on  the  part  of  defendant,  tend  to  show 
that  said  payments,  if  made,  were  made  upon  the  policy 
in  dispute  here,  notwithstanding  George  Savage  did  not  know 
on  what  particular  policy  the  payments  were  intended  to  ap- 
ply. 

The  indorsement  on  the  policy  mentioned  in  the  testimony 
of  Charles  W.  Savage  reads  as  follows:  — 

"Indorsement:  Miles  City,  Mont.,  Sept.  20,  1888. 

"The  rate  on  this  risk  having  been  advanced  to  $2.75,  the 
receipt  of  $6.80  additional  premium  is  hereby  acknowledged. 

"  Chas.  W.  Seyde,  Agent." 

This  indorsement  was  said  to  have  been  made  in  red  ink, 
and  its  terms  positively  declare  the  receipt  of  said  sum  of 
$6.80  as  additional  premium  on  said  policy  by  said  agent. 
With  this  indorsement  said  policy  was  returned  and  delivered 
to  plaintiff.  According  to  the  testimony  of  agent  Seyde  when 
he  made  and  delivered  this  acknowledgment  of  receipt  of 
said  latter  sum,  neither  that  sum  nor  the  original  sum  of 
$13.20,  premium  first  required,  had  been  paid,  and  yet  he  in- 
dorsed ou  the  policy  a  direct  and  positive  acknowledgment 
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of  the  receipt  of  said  $6.80,  and  delivered  the  policy  to  plain* 
tiflf.  This  would  seem  to  be  a  peculiar  method  of  doing 
business  if  he  was  not  paid  said  sum.  His  testimony  is  in 
direct  conflict  with  the  testimony  of  George  Savage  as  to  tho 
payments  which  the  latter  asserts  he  made,  and  this  is  tho 
principal  conflict  in  the  testimony  offered  in  the  case.  George 
Savage  testified  that  he  paid  the  amounts  required  at  two 
different  times.  Charles  W.  Savage  testifies  that  he  delivered 
those  two  sums  to  his  son  George,  with  direction  to  make  said 
payments;  and  in  addition  to  this,  it  is  shown  without  dis- 
pute that  the  policy,  after  receiving  the  indorsement  ac- 
knowledging the  receipt  of  $6.80  thereon,  was  forwarded  to 
Livingston  by  said  agent.  This  latter  circumstance,  shown  in 
evidence,  may  have  been  the  preponderating  fact  which  drew 
the  minds  of  the  jury  to  the  conclusion  shown  in  its  verdict. 

Appellant  argues  that  the  premium  on  $800  insurance  at 
the  rate  stated,  $2.75  per  hundred,  would  amount  to  $22,  and 
plaintiff  does  not  claim  to  have  paid  more  than  $20;  thereforo 
plaintiff  did  not  pay  the  full  amount  of  the  premium  at  said 
rate  required  for  said  policy.  Tiiat  is  true,  and  shows  a  mis- 
take on  the  part  of  defendant  through  its  agent  Seyde;  but 
it  does  not  follow  that  the  insurance  fails  because  defendant 
did  not  charge  as  much  premium  therefor  as  it  may  have 
proposed  to  charge.  If  $13.20  was  suflScient  consideration 
for  the  issuance  of  the  policy  in  the  first  instance,  $6.80  ad- 
ditional premium  would  be  sufficient  consideration  for  the 
reissuance  thereof. 

Counsel  for  appellant  insists  that  it  is  shown  by  the  evi- 
dence that  said  policy  was  canceled  prior  to  the  loss.  The 
condition  of  the  policy  as  to  the  termination  thereof  reads  as 
follows:  "This  insurance  may  be  terminated  at  any  time  at 
the  request  of  the  assured,  in  which  case  the  company  will 
retain  only  the  customary  short  rates  for  the  time  the  policy 
has  been  in  force.  The  insurance  may  also  be  terminated  at 
the  option  of  the  company,  on  giving  notice  to  that  effect, 
and  refunding  a  ratable  proportion  of  the  premium  for  the 
unexpired  term  of  the  policy."  It  is  alleged  in  defendant'^ 
answer  that  "on  the  seventh  day  of  December,  1888,  defend- 
ant, through  its  said  agent,  Charles  W.  Seyde,  by  registered 
letter  addressed  to  Charles  W.  Savage,  agent  and  husband  of 
the  plaintiff  at  Livingston,  which  letter  was  duly  received  by 
the  plaintiff  in  this  action,  notified  the  plaintiff  of  the  effect 
of  her  failure  to  pay  the  $22  agreed   upon  as  before  stated. 
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and  directed  her  attention  to  the  cancellation  conditiona 
of  her  policy;  but  to  pay  said  premium,  plaintiff  then  and 
there  refused,  and  the  same  has  not  been  paid."  This  aver- 
ment is  not  to  the  effect  that  said  policy  was  canceled  by 
defendant  by  complying  with  its  terms  in  that  respect,  but 
the  averment  is,  that  in  said  communication  to  plaintiff,  de- 
fendant "directed  her  attention  to  the  cancellation  conditions 
of  her  policy."  Moreover,  it  is  admitted  that  defendant  did 
not  refund,  or  offer  to  refund,  the  amount  of  unearned  pre- 
mium, as  part  of  the  act  of  cancellation  of  said  policy,  if  de- 
fendant intended  to  cancel  the  same.  If  the  premium  was 
paid,  as  found  by  the  jury,  the  terms  of  the  policy  required 
defendant  to  refund  a  ratable  proportion  thereof  in  order  to 
terminate  the  policy;  and  it  was  not  within  the  conditions  of 
the  policy  to  terminate  it  arbitrarily,  without  fulfilling  that 
requirement,  by  calling  the  attention  of  the  assured  to  the 
cancellation  condition  of  the  policy. 

Appellant  contends  that  the  court  committed  error,  both  in 
giving  certain  instructions  to  the  jury,  and  in  refusing  to  give 
others  requested  by  appellant.  We  have  carefully  reviewed 
the  instructions,  and  find  that  the  law  applicable  to  the  case 
is  fairly  and  fully  presented  to  the  jury  in  them.  These  in- 
structions, we  observe,  are  very  favorable  to  defendant,  and 
we  find  no  error  in  this  branch  of  the  case. 

Neither  the  assignments  of  error,  nor  the  proposition  that 
the  verdict  is  unsupported  by  evidence,  can  be  sustained. 
The  judgment  and  the  order  overruling  defendant's  motion  fop 
new  trial  will  therefore  be  affirmed. 

Blake,  C.  J.,  and  De  Witt,  J.,  concur. 

Insurance  —  Condition  as  to  Arbitration  —  How  Waivbd  bt  the  In. 
SURER.  — This  waiver  takes  place  when  after  a  loss  the  insurer  receives  the 
proofs  of  the  amount  of  loss,  without  objecting  thereto,  but  denies  his  liabiU 
ity  on  the  ground  that  the  policy  does  not  exist  and  was  canceled  before  the 
loss:  Farnum  v.  Pluenix  Ins.  Co.,  83  Cal.  246,  17  Am.  St.  Rep.  233,  and  note. 
See  also  notes  to  Continental  Lis.  Co.  v.  Wilson,  23  Am.  St.  Rep.  724,  aad 
Everett  v.  London  etc.  J?in.  Co.,  24  Am.  St  Rep.  503. 

Insurance  —  Waiver  of  Proof  of  Loss.  —  A  denial  of  all  liability  by  the 
insurer  on  the  ground  that  the  policy  was  not  in  force  at  the  time  of  the  luu 
by  reason  of  the  failure  of  the  assured  to  pay  his  premium  as  provided,  dis- 
penses with  necessity  of  furnishing  preliminary  proofs  of  loss:  Phainix  fns. 
Co.  V.  Bacheldsr,  32  Neb.  490;  29  Am.  St.  Rep,  443,  and  note  with  cases 
collected. 

Insurance  —  Sufficiency  of  Notice  of  Cancellation  of  Poliot:  See 
Farnum  v   Phoenix  Ins.  Co.,  83  Cal.  246;  17  Am.  St.  Rep.  233. 
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Jurors  —  QaALiFioATiows  or — Opinion  from  Rbadiito  Nkwspapbb.— A 
juror  who  states  upon  bis  examination  that  he  has  formed  and  ezpretiied 
an  opinion  about  the  case  from  what  he  has  read  in  newspapers  and  from 
hearsay  which  it  would  take  evidence  to  remove,  but  who  states  that  ht 
does  not  know  the  accused,  has  no  bias  or  prejudice  against  him,  and 
can  fairly  and  impartially  try  the  case  according  to  thelawand  the  eTi< 
dence,  and  a  true  verdict  render,  is  competent  to  act  as  a  juror  ander 
subdivision  11  of  section  287,  criminal  practice  act  of  Montana  touoh* 
ing  the  qualificatious  of  jurors. 

Assault  to  Murder —  Indictmsnt  —  Dkscriptiow  or  Wbapoh.  —  An  in- 
dictment for  an  assault  with  intent  to  murder,  at  common  law  or  under 
a  statute,  which  does  not  specify  the  instrument  necessary  to  be  used, 
need  not  state  the  instrument  or  means  employed  by  the  assailant  to 
effectuate  the  murderous  intent.  The  means  of  effecting  the  murderous 
inteut,  or  the  circumstances  evincive  of  the  design  with  which  the  act  is 
done,  are  matters  of  evidence  to  the  jury  to  demonstrate  the  intent  and 
not  necessary  to  be  incorporated  in  the  indictment. 

Assault  to  Murder — Sufficiency  of  Evidence  to  Convict.  — On  the  trial 
of  an  assault  with  intent  to  murder,  evidence  that  the  accused  threatened 
to  kill  the  person  assaulted  and  shot  at  him  several  times  with  a  largo 
pistol  loaded  with  gunpowder  and  bullets,  wounding  him  with  at  least 
one  bullet,  is  sufficient  to  show  a  present  ability  to  commit  the  erime 
charged  and  to  support  a  conviction. 

Conviction  of  an  assault  with  intent  to  murder. 

Subdivision  11  of  section  287,  criminal  practice  act  of 
Montana  provides,  "  that  if  a  juror  state  that  he  has  formed  or 
expressed  an  opinion  as  to  the  guilt  or  innocence  of  the  ac- 
cused, the  court  will  thereupon  proceed  to  examine  such  juror 
as  to  the  ground  of  such  opinion,  and  if  it  appear  to  have  been 
formed  upon  reading  newspaper  statements,  communications, 
comments,  or  reports,  or  upon  rumor  or  hearsay,  and  not  upon 
conversations  with  witnesses  of  the  transaction,  or  reading 
reports  of  their  testimony,  or  hearing  them  testify,  and  the 
juror  state,  on  oath,  that  he  feels  able,  nothwithstanding  such 
opinion,  to  render  an  impartial  verdict  upon  the  law  and  the 
evidence,  the  court,  if  satisfied  that  he  is  impartial,  and  will 
render  such  verdict,  may,  in  its  discretion,  admit  him  as  com- 
petent to  serve  in  such  case." 

Corbeit  and  Wellcome,  for  the  appellant. 

Henri  J.  Haskell,  attorney-general  for  the  state,  respondent. 

Harwood,  J.  During  the  examination  of  jurors  as  to  their 
qualification  to  sit  in  the  trial  of  this  action,  defendant  chal* 
lenged  one  of  them  on  the  ground  that  ha  was  disqualified 
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because  of  having  formed  and  expressed  an  opinion  on  the 
merits  of  the  case,  and,  such  challenge  being  overruled,  defend- 
ant excepted,  and  assigns  the  ruling  of  the  court  as  error. 
Upon  examination,  the  juror  stated  that  he  had  read  what  pur- 
ported to  be  a  statement  of  the  facts  involved  in  the  case, 
"simply  as  a  matter  of  current  news";  that  he  had  never 
heard  anything  else  about  the  case;  that  he  had  formed  and 
expressed  an  opinion  on  what  he  read,  which  would  require  evi- 
dence to  remove;  but  he  said:  "  Notwithstanding  what  I  have 
read  about  this  case  in  the  newspapers,  and  what  I  have  other- 
wise heard  about  it,  or  any  opinion  that  I  may  have  had 
in  regard  to  it,  I  think  I  could  sit  in  this  jury  box,  and 
try  this  case,  and  render  a  verdict  according  to  the  evidence 
and  the  law."  And  upon  further  examination  by  the  court 
upon  the  same  point  the  said  juror  stated  to  the  court  as  fol- 
lows: "I  feel  that,  notwithstanding  that  opinion,  I  could  sit 
on  the  jury,  and  fairly  and  impartially  try  this  action,  and  a 
true  verdict  render  according  to  the  law  and  evidence.  I  do 
not  know  the  defendant,  William  Sheerin.  I  have  no  bias  or 
prejudice  against  him.  I  do  not  know  of  any  reason  why  I 
cannot  fairly  and  impartially  try  this  case  according  to  the  law 
and  the  evidence,  and  a  true  verdict  render  under  the  instruc- 
tions as  given  me  by  this  court."  The  ruling  of  the  court  in 
refusing  to  sustain  defendant's  challenge  of  this  juror  for  cause 
is  in  harmony  with  the  provisions  of  the  eleventh  subdivision 
of  section  287,  third  division  of  the  compiled  statutes,  and  the 
views  expressed  in  Territory  v.  Bryson,  9  Mont.  32,  concerning 
the  application  of  said  statute,  which  we  approve.  The  an- 
swers of  said  juror  on  oath  clearly  brought  him  within  the  pro- 
visions of  the  statute  cited. 

Appellant  was  indicted  for  the  crime  of  assault  with  intent 
to  commit  murder,  and  convicted  of  the  same.  After  convic- 
tion, motion  was  made  in  arrest  of  judgment,  on  the  alleged 
ground  that  the  facts  stated  in  the  indictment  do  not  consti- 
tute a  public  offense,  in  that  it  is  not  shown  that  defendant 
possessed  "a  present  ability  "  to  commit  the  crime  with  which 
he  is  charged,  because  the  indictment  fails  to  allege  that  the 
weapon  used  in  the  assault  was  a  "deadly  weapon."  Said  mo- 
tion was  overruled  by  the  trial  court,  and  appellant  insists  on 
the  same  objection  here.  The  indictment  (omitting  the  for- 
mal portions)  charges  as  follows:  "  That  one  William  Sheerin, 
late  of  the  county,"  etc.,  "on  or  about  the  first  day  of  March, 
1891,  at,"  etc.,  "unlawfully,  willfully,  and  feloniously,  with  a 
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revolving  pistol,  loaded  with  powder  and  leaden  bullets,  which 
he,  the  said  Williaiji  Sheerin,  then  and  there  held  in  his  hand, 
made  an  assault  upon  Anthony  Lavan,  with  an  intent  then 
and  there  unlawfully,  willfully  and  feloniously,  with  malice 
aforethought,  to  kill  and  murder  the  said  Anthony  Lavan." 

The  statute  under  which  this  indictment  is  laid  is  section 
59,  fourth  division  of  the  compiled  statutes,  and  reads  as  fol- 
lows: "  An  assault  with  intent  to  commit  murder,  rape,  the 
infamous  crime  against  nature,  mayhem,  robbery,  or  grand 
larceny,  shall  subject  the  offender  to  imprisonment  in  the 
state  prison  for  a  terra  not  less  than  one  year  nor  more  than 
fourteen  years."  It  is  observed  that  the  statute  defining  this 
offense  "of  assault  with  intent  to  commit  murder"  does  not 
mention  any  particular  weapon  or  means  used  to  effectuate 
the  purpose,  or  evince  the  intent,  like  section  60  of  the  same 
title,  which  defines  "assault  with  a  deadly  weapon,  instru- 
ment, or  other  thing,  with  intent  to  inflict  upon  the  person  of 
another  a  bodily  injury."  An  assault  with  intent  to  commit 
murder  may  be  made,  "  coupled  with  a  present  ability " 
(Comp.  Stats,  div.  4,  sec.  58),  without  the  use  of  a  deadly 
weapon;  as,  for  instance,  the  hands  of  a  strong  person  vio- 
lently seized  on  the  throat  of  a  weak  one,  with  intent  to 
murder  the  latter.  Here  the  intent  might  as  surely  be  ac- 
complished without,  as  with,  the  use  of  some  deadly  wea- 
pon; or  a  felonious  attempt  by  a  strong  person  to  cast  a 
weaker  one  over  a  precipice,  or  the  like,  with  intent  to  de- 
stroy the  life  of  the  latter,  where  the  circumstances  show 
that  the  assailant  was  able  to  accomplish  the  act,  and  that 
its  accomplishment  would  undoubtedly  effect  the  purpose 
intended.  Here  would  appear  to  be  all  the  elements  of  as- 
sault with  intent  to  murder,  without  the  use  of  "a  deadly 
weapon,  instrument,  or  thing,"  strictly  speaking. 

The  greater  weight  of  authority  appears  to  be  against  the 
position  taken  by  appellant's  counsel  on  this  point.  In  speak- 
ing of  the  requisites  of  an  indictment  for  the  crime  under 
consideration,  Mr.  Bishop  says:  "Where  it  is  a  statutory  crime 
to  assault  any  one  with  intent  to  kill  him,  to  murder  him,  or 
the  like,  the  indictment  need  only  charge  that  the  defendant, 
at  a  time  and  place, '  did  make  an  assault'  on  a  person  named, 
or,  in  some  other  form  of  words,  did  what  else  is  necessary  to 
be  alleged  in  an  indictment  for  simple  assault,  'with  intent 
then  and  there  feloniously,  willfully,  and  of  his  malice  afore- 
thought, to  kill  and  murder'  such  person.     Of  course,  if  tlia 
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statute  requires  a  battery  also  to  constitute  the  ofifense,  it 
must  be  alleged;  otherwise  it  need  not  be.  But  in  the  ab« 
sence  of  anything  special  in  the  statute,  the  manner  of  the 
assault  or  of  tlie  beatitig,  or  the  kind  of  weapon,  need  not  be 
stated":  2  Bishop's  Crin^iiial  Procedure,  sec.  77,  and  cases 
cited.  In  the  case  of  State  v.  Croft,  15  Tex.  575,  the  indict- 
ment was  like  the  one  at  bar  in  respect  to  the  point  under 
consideration,  and  was  held  good.  Mr.  Wharton  also  lays 
down  the  same  doctrine  as  to  the  essential  averments  of  an 
indictment  for  the  crime  under  consideration,  saying:  "In  an 
indictment  for  an  assault  with  intent  to  murder  it  is  not 
necessary  to  state  the  instrument  or  the  means  made  use  of  by 
the  assailant  to  effectuate  the  murderous  intent":  Wharton's 
Criminal  Pleading  and  Practice,  8th  ed.,  sec.  159,  and  cases 
cited.  Again,  in  his  work  on  Crimirml  Law,  8th  ed.,  sec.  644, 
Mr.  Wharton  observes:  "In  an  indictment  for  an  assault  with 
intent  to  murder  at  common  law,  or  wliere  the  statute  does 
not  specify  the  instrument,  it  is  not  necessary  to  state  the 
instrument  or  means  made  use  of  by  the  assailant  to  effectuate 
the  murderous  intent.  The  means  of  effecting  the  criminal 
intent,  or  the  circumstance  evincive  of  the  design  with  which 
the  act  was  done,  are  considered  matters  of  evidence  to  the 
jury  to  demonstrate  the  intent  and  not  necessary  to  be  incor- 
porated in  an  indictment."  In  People  v.  English,  30  Cal.  215, 
the  court  say:  "  The  indictment  charges,  in  substance,  that 
the  defendant  feloniously  assaulted  one  Derbin  with  a  pistol 
loaded  with  powder  and  ball,  with  intent  him,  the  said  Derbin, 
of  his  malice  aforethought,  to  kill  and  murder.  The  demurrer 
to  the  indictment  was  properly  overruled.  The  indictment 
contains  all  the  terms  that  enter  into  the  description  of  the 
offense,  as  given  in  the  statute,  together  with  allegations  re- 
lating to  the  character  of  the  weapon  used."  It  ia  unneces- 
sary to  multiply  citations  to  establish  the  correctness  of  this 
holding,  because  the  authors  on  criminal  law  and  procedure 
have  cited  numerous  authorities  in  support  of  the  rule  laid' 
down  as  quoted  above:  See  also  Territory  v.  Milroy,  8  Mont, 
361.  We  conclude  that  appellant's  objection  to  the  indict^ 
ment  is  not  well  taken. 

It  is  further  contended  by  appellant  that  the  evidence  doea 
not  support  the  verdict  of  coHviction,  because  the  evidence 
does  not  show  that  defendant  "  had  a  present  ability  to  com- 
mit  the  crime  charged."  We  cannot  sustain  this  assignment. 
The  testimony  of  several  eyewitnesses  to  the  assault  is  to  the 


€0-1  Raymond  v.  Wimsettb.  [Montana, 

efTect  that  the  weapon  used  was  a  41-caliber  revolving  pistol, 
loaded  with  gunpowder  and  bullets.  Said  weapon  was  iden- 
tified and  exhibited  to  the  jury  and  the  court  at  the  trial. 
The  testiinoiiy  is  to  the  effect  that  only  a  few  minutes  prior 
to  the  assault  defendant  threatened  to  kill  Lavan,  the  person 
assaulted,  and  that  defendant  deliberately  discharged  said 
pistol  at  Lavan  several  times,  striking  and  wounding  him  in 
the  side  with  at  least  one  bullet,  which  passed  entirely  through 
his  body.  There  is  no  question  but  that  the  testimony  con- 
tained in  the  record  is  sufficient  to  support  conviction. 

The  order  of  this  court  will  be  that  judgment  of  the  trial 
court  be  affirmed,  and  be  carried  into  eflfect  according  to  the 
terms  thereof. 

Blake,  C.  J.,  and  De  Witt,  J.,  concur. 

Jurors  —  Disqualtfications  —  Opinions  from  Rsadino  Newspapbrs. 
A  juror  is  not  disqualified  to  try  a  criminal  case  because  he  has  an  opinion 
founded  upon  rumor  or  newspaper  statements,  if  he  has  expressed  no  opin- 
ion and  swears  that  he  can  fairly  and  impartially  render  a  verdict  according 
to  the  law  and  the  evidence:  Spies  v.  People,  122  III.  1;  3  Am.  St.  Rep.  320; 
People  V.  Oage,  62  Mich.  271;  4  Am.  St.  Rep.  854;  Oitetifj  v.  State,  66,  Ind. 
94;  32  Am.  Rep.  99,  and  note;  People  v.  Barker,  60  Mich.  277;  1  Am,  St. 
Rep.  501;  and  see  extended  note  to  this  case  discussing  the  various  dis- 
qualifications which  will  exclude  jurors  from  acting.  See  also  extended 
note  to  CommonweaUh  v.  Brown,  9  Am.  St.  Rep.  744,  discussing  the  rejection 
of  jurors  for  bias;  also  extended  note  to  Smith  v.  Eames,  36  Am.  Dec  521, 
on  preconceived  opinions  as  grounds  for  challenge  to  jurors. 

ASSACLT   WITH   InTENT    TO    KlLL  —  INDICTMENT.  —  SuFFIOIKNOT   OF:   See 

Plakev.  state,  121  Ind.  433,  16  Am.  St.  Rep.  408,  and  note  at  page  411. 
The  mode  of  making  an  assault  need  not  be  set  out  in  an  indictment  for  aa 
assault  with  a  gun  "loaded  with  powder  and  ball "  with  intent  to  kill:  Statt 
r.  Chandler,  24  Mo.  371,  69  Am.  Dea  432,  and  not*  with  oases  collected. 
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Practicb  on  Appeal  —  Review  of  Order  Overrulino  DsHirRRnb 
Error  in  overruling  a  demurrer  to  an  answer  will  not  be  reviewed  on 
appeal  when  a  replication  has  been  filed  after  the  demurrer  has  been 
overruled,  and  the  answer  ia  defective  and  uncertain  in  form  of  aver- 
ment, or  in  such  matters  as  can  be  cured  by  verdict.  Otherwise  wiien 
the  answer  fails  to  state  facts  sufficient  to  constitute  a  cause  of  action. 

Water  Riguts — Diversion  —  Injuncfion.  —  An  upper  proprietor  and 
junior  appropriator  will  not  be  enjoined  from  diverting  a  certain  amount 
of  the  waters  of  a  creek  for  irrigation  purposes,  when  it  appears  that 
such  creek  is  no-  a  running  stream  during  the  irrigating  season,  and 
that  during  sucii  season  none  of  the  a\  aters  flowing  in  such  creek  at  hia 
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point  of  diversion  can  in  the  course  of  its  natural  flow  reach  plaintiff's 
ranch  fifteen  miles  belonr,  because  the  waters  of  such  creek  daring  the 
Irrigating  aeasoa  of  each  year  sink  into  the  ground  at  a  point  three  milea 
below  the  dofcndaiit's  ranch,  and  from  there  to  a  point  one  mile  below 
plaintiff's  rancli  the  chaunel  of  the  creek  ia  entirely  dry  in  places. 

Water  Rights  —  Pkior  AprROPuiATioN  —  Diversion  —  Injunctiom. 
An  upper  owtier  and  prior  nppropriator  of  the  water  of  a  stream  for 
irrigation  purposes  is  not  entitled  to  enjoin  a  lower  owner  from  divart- 
ing  a  portion  of  it  during  the  irrigating  season,  on  the  ground  that  if 
such  water  was  not  diverted  it  might,  in  the  event  of  an  unusual  flow 
in  the  stream,  reach  the  land  of  such  lower  owner,  wlien  it  appears  that 
in  the  natural  and  usual  flow  of  such  stream  no  water  reaches  his  land, 
for  the  reason  that  it  sinks  and  the  dianuel  of  the  stream  becomes  en« 
tirely  dry  between  the  lands  of  suoh  owners  during  the  irrigating 
season. 

Water  Rights  of  Prior  Appropriatoe.  —  A  Prior  Appropriator  of 
the  water  of  a  stream  has  a  ri^ght  to  insist  as  against  the  junior  appro- 
priator that  all  the  water  remain  in  the  stream  in  order  to  carry  the 
flow  down  to  his  point  of  diversion,  although  a  large  portion  of  it  is  lost 
by  evaporation  and  percolation,  only  so  long  as  any  useful  quantity 
thereof  would  reach  his  point  of  diversion  if  allowed  to  remain. 

Water  Rights  as  between  Senior  and  Junior  Apphopriators.  —  A 
prior  appropriator  of  the  waters  of  a  stream  may  insist  as  against  the 
junior  appropriator  that  all  the  water  be  allowed  to  remain  in  the  stream 
only  so  long  as  some  useful  quantity  thereof  will  reach  such  prior  ap- 
propriator's  point  of  diversion,  and  when  it  is  shown  that  the  water 
diverted  by  the  junior  appropriator  for  a  useful  pur[io3e  would,  if  not 
so  diverted,  sink  and  disappear  before  reaching  the  prior  appropriator's 
point  of  diversion,  the  latter  is  not  entitled  to  an  injunction  to  compel 
the  former  to  allow  all  the  water  to  remain  in  the  stream. 

Action  to  enjoin  defendant  from  diverting  any  of  the  waters 
of  Sweetwater  Creek,  and  to  determine  the  priority  of  all  water 
rights  therein.  A  preliminary  injunction  was  granted  as 
prayed  for,  but  on  the  trial  the  court  found  defendant  entitled 
to  forty-five  inches  of  the  waters  of  said  creeli  prior  to  plain- 
tiff's rights  therein,  and  also  found  plaintiff  entitled  to  nine 
hundred  and  sixteen  inches  of  the  waters  of  said  creek  under 
various  appropriations  made  at  different  times.  The  court 
rendered  judgment  accordingly  enjoining  each  party  from  in- 
terfering with  the  riglits  of  the  other.  Plaintiff's  motion  for 
a  new  trial  was  overruled  and  he  appealed  from  that  order 
and  also  from  the  judgment.  The  following  statement  was 
prepared  by  Mr.  Justice  Harwood  as  being  necessary  to  an 
understanding  of  the  opinion. 

"The  first  proposition  urged  by  appellant  is,  that  defendant'a 
answer  fails  to  state  facts  sufficient  to  constitute  a  defense; 
and  this  assignment  will  require  a  consideration  of  the  allega- 
tions of  the  complaint  and  the  answer.     The  complaint  con- 
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tains  averments  usual  in  such  cases,  in  substance  as  follows: 
That  plaintiflF  is  the  owner  and  in  possession  of  certain  tracts 
of  land,  particularly  described  as  situate  in  Madison  County, 
state  of  Montana,  which  several  tracts  of  land  aggregate  al- 
together 1,3G0  acres,  that  the  same  is  agricultural  land  in 
character,  dry  and  arid,  but  valuable  for  the  production  of 
grain,  grasses,  and  vegetables,  which  can  be  grown  thereon 
and  matured  with  the  aid  of  artificial  irrigation,  and  not 
otherwise;  tliat  said  land  lies  along  on  either  side  of  a  certain 
stream  of  water  known  as  '  Sweetwater  creek';  that  in  order 
to  make  said  land  productive,  as  aforesaid,  plaintiflF  and  his 
predecessors  in  interest,  at  certain  stated  dates,  appropriated 
certain  stated  quantities  of  the  waters  of  said  creek,  and  di- 
verted the  same  upon  said  land,  by  the  construction  of  irriga- 
ting ditches,  all  of  which  are  described,  and  are  alleged  to 
have  the  capacity  altogether  of  carrying  sixteen  hundred 
inches  of  water;  that  said  creek  contains  at  certain  seasons 
one  thousand  inches  of  water,  but  in  dry  seasons  it  has  not 
more  than  one  hundred  to  two  hundred  inches  at  the  point 
where  plaintiff's  first  ditch  taps  said  creek;  that  plaintiflF  has 
enjoyed  the  uninterrupted  use  of  the  waters  of  said  creek,  since 
the  times  of  appropriating  the  various  quantities  thereof,  as 
alleged,  to  irrigate  his  said  land,  until  the  interruption  of 
defendant,  by  his  wrongful  taking  and  diversion  of  a  large 
quantity  of  said  water,  as  alleged;  that  all  the  water  of  said 
creek  is  necessary  for  the  irrigation  of  plaintiff's  land,  all  of 
which  the  plaintiflF  and  his  predecessors  in  interest  actually 
appropriated,  and  diverted  and  used  the  same,  in  the  years 
1873  and  1874,  by  the  means  and  for  the  purposes  aforesaid; 
that  about  the  loth  of  May,  1889,  defendant  wrongfully,  and 
without  plaintiff's  consent,  diverted  one  hundred  inches  of  the 
waters  of  said  stream,  to  which  plaintiff  was  entitled,  and  that 
on  or  about  the  20th  of  May,  1890,  defendant,  without  consent 
of  plaintiff,  and  wrongfully,  diverted  about  two  hundred 
inches  of  the  waters  of  said  stream,  thereby  depriving  plaintiflF 
of  liis  right  to  the  use  of  said  water,  as  aforesaid;  that  defend- 
ant threatens  to  continue  the  diversion  and  use  of  said  water, 
and  to  deprive  the  plaintiff  thereof,  thereby  rendering  value- 
less the  land  of  plaintiff,  and  causing  irreparable  injury  to 
plaintiff's  rights;  upon  the  statement  of  which  facts  plaintiflF 
demanded  the  judgment  mentioned  above. 

"The  answer  of  defendant  to  the  allegations  of  plaintiflF's 
complaint  is,  in  substance,  as  follows:     Defendant  denies,  on 
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information  and  belief,  that  plaintiff  18  the  owner  of  the  land 
described  in  his  complaint;  'admits  that  plaintiff  has,  at 
times,  used  certain  of  the  waters  that  have  flowed  down  what 
is  icnown  as  "  Sweetwater  creek,"  to  plaintiff's  said  claims,  but 
denies  that  there  is  any  such  stream  known  or  called  "Sweet- 
water creek,"  which  has  a  regular  or  contiuous  flow  from  the 
lands  of  defendant,  hereinafter  described,  down  through  or 
upon  the  lands  claimed  by  plaintiff  in  his  complaint';  denies 
that  there  can  be  annually  grown  or  harvested  upon  tlie  land 
of  plaintiff  crops  of  grain,  vegetables,  and  grasses;  admits 
that  the  said  lands  claimed  by  plaintiff  are  dry  and  arid, 
and  will  not  produce  the  crops  aforesaid,  without  irrigation; 
'denies  that  defendant  has  prevented  plaintiff  from  using 
and  enjoying  the  full  benefit  and  uninterrupted  use  of  the 
waters  of  said  "  Sweetwater  creek,"  to  which  plaintiff  is,  or 
has  been,  in  anywise  entitled;  denies  that  the  plaintiff  is,  or 
tliat  his  predecessors  in  interest  ever  were,  the  owner  or  owners 
of  all  waters  of  said  stream,  or  of  any  interest  therein  exceed- 
ing two  hundred  inches  thereof;  denies  that  plaintiff,  or  his 
predecessors  in  interest  have  ever  '  appropriated  or  used  all 
or  any  of  the  waters  of  said  stream  which  have  been  approri- 
ated  or  used  by  this  defendant;  denies  that  plaintiff,  or  his 
predecessors  in  interest,  in  the  year  1873  or  1874,  or  at  any 
other  time,  'appropriated  all  of  the  water  of  said  stream  for 
agricultural  purposes  or  otherwise;  and  further  denies  that 
plaintiff  has  used  or  enjoyed  the  uninterrupted  usufructuary 
right  of  the  waters  of  said  creek  (so  called)  upon  the  lands  of 
plaintiff.' 

'"And  for  a  further  defense  herein  defendant  expressly  avers 
that  one  of  his  predecessors  in  interest,  to  wit,  one  Samuel 
Weightraan,  in  the  year  1881,  settled  upon  the  premises  now 
possessed  and  claimed  by  defendant,  to  wit,  about  one  hun- 
dred and  sixty  acres  of  land,  and  during  said  year  constructed 
an  irrigating  ditch,  for  the  purpose  of  raising  grain,  grass,  and 
other  agricultural  products  on  said  land;'  that  by  '  means  of 
said  ditch  there  was,  at  the  date  aforesaid,  appropriated  by 
said  Weightman,  as  aforesaid,  near  the  headwaters  of  said 
Sweetwater  creek,  about  one  hundred  inches  of  water,  meas- 
ured according  to  the  law  of  the  state  of  Montana,  passed  by 
the  fourteenth  legislative  assembly,  approved  March  12, 1885, 
and  that  defendant  was,  at  the  commencement  of  this  suit, 
and  now  is,  the  owner  of  said  Weightman  ditch,  and  is  en- 
titled to  the  use  of  the  waters  thereof;'  'that  defendant,  through 
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the  original  appropriation  of  said  water  by  Weightman,  aa 
aforesaid,  and  his  predecessors  in  interest,  has  continuously 
used  and  enjoyed  the  benefit  thereof,  from  year  to  year,  until 
the  injunction  served  by  the  plaintiff  against  the  defendant 
herein;'  'that  the  lands  possessed  and  claimed  by  defendant, 
as  aforesaid,  are  chiefly  dry  and  arid  lands,  and  it  is  neces- 
sary to  water  the  same  by  means  of  artificial  irrigation,  to 
grow  thereon  grains,  grasses,  and  other  vegetation;  that  said 
lands  are  valuable  for  agricultural  purposes,  but  for  no  other 
purposes;  that,  during  the  fall  of  the  year  1889,  defendant,  in 
in  order  to  utilize  the  waters  of  certain  springs  that  did  not 
flow  into  or  form  a  part  of  said  so-called  Sweetwater  creek, 
constructed  three  certain  ditches,  and  appropriated  the  waters 
of  said  springs,  and  also  thereby  increased  the  volume  of  said 
creek  about  twenty-five  inches  of  water;'  'that  during  the 
spring  of  1890,  about  the  month  of  April,  defendant  constructed 
a  certain  reservoir  to  catch  the  waters  of  certain  springs  on 
the  mountain  side,  which  said  waters  did  not  constitute  any 
part  of  said  Sweetwater  creek,  and  defendant  alleges  that  the 
said  twenty-five  inches  of  water,  appropriated  from  said 
springs,  and  also  from  said  spring  secondly  above  mentioned, 
and  said  reservoir,  by  reasons  of  such  appropriations  and  im- 
provement, belong  to  him  as  his  sole  and  undivided  property, 
separate  and  independent  of  any  claim  whatsoever  of  said 
plaintiff",  and  form  no  part  of  the  natural  flow  of  said  Sweet- 
water creek.'  'Defendant  further  alleges  that  his  posses- 
sions of  land  and  water  are  situate  up  said  Sweetwater  creek, 
above  where  plaintiff"  claims  to  have  appropriated  waters 
thereof,  a  distance,  as  the  channel  of  said  stream  runs,  of 
about  fifteen  miles;  that  said  Sweetwater  creek  is  fed  at  all 
times  between  about  the  Ist  of  June  each  year,  and  until  the 
fall  months,  when  the  snow  comes,  each  year,  by  springs  or 
rainfall  only.'  Defendant  denies  'that  said  stream,  from  the 
premises  of  defendant  to  tlie  points  of  the  alleged  appropria- 
tion of  the  waters  of  said  stream  by  plaintiff,  is  a  continuous 
stream;  but,  on  the  contrary,  says  that  said  Sweetwater  creek, 
from  a  point  about  three  miles  below  the  premises  of  defend- 
ant, during  the  dry  seasons  of  each  and  every  year,  ceases  to 
flow  down  the  channel  of  said  creek,  but  sinks  into  the  ground, 
and  is  lost  to  sight,  and  no  man  knoweth  whither  it  wendeth 
its  way.'  Defendant  further  avers  that  during  a  period  of 
twenty  years  last  past,  'from  about  the  1st  of  June  of  each 
year,  and  until  the  end  of  the  irrigating  season  each  year, 
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said  Sweetwater  creek  has  ceased  to  flow  in  tbe  alleged  chan- 
nel thereof,  as  a  continuously  flowing  stream;  and  that  from 
a  point  about  three  miles  below  the  premises  owned  by  the 
defendant  to  a  point  about  one  mile  below  the  land  claimed 
or  possessed  by  plaintiff,  on  said  creek,  covering  a  distance 
along  the  channel  thereof  of  about  fifteen  miles,  said  creek 
has  been  and  was,  at  places  in  its  channel,'  entirely  dry,  and 
no  water  whatsoever  flowed  therein.' 

"Plaintiff  demurred  to  the  answer  on  the  ground  that  it 
failed  to  state  facts  sufficient  to  constitute  a  defense,  and  also 
that  it  was  ambiguous  and  uncertain.  Plaintiff  also  moved 
to  strike  out  several  portions  of  the  answer.  Both  the  de- 
murrer and  motion  were  overruled,  and  plaintiff  filed  a  repli- 
cation, traversing  the  new  matter  of  defense  set  up  in  the 
answer,  and  on  these  pleadings  the  trial  ensued,  with  the  re- 
sult above  stated." 

Word,  Smith  and  Word,  for  the  appellant. 

F.  N.  &  S.  H.  Mclntire,  for  the  respondent. 

Harwood,  J.  Appellant  urges  the  order  of  the  court  over- 
ruling his  demurrer  to  respondent's  answer  as  error.  It  would 
seem  that,  as  a  matter  of  practice,  if  the  answer  failed  to  state 
facts  sufficient  to  constitute  a  defense  as  to  substantive  mat- 
ter, the  objection  raised  by  demurrer  could  be  urged  in  the 
appellate  court,  even  after  replication  was  made  and  trial 
had.  But  if  the  answer  was  defective  in  form  of  denial  or 
averment  only,  or  the  defects  were  such  as  could  be  cured  by 
trial  and  verdict,  the  same  would  not  be  ground  for  reversal 
on  appeal  after  replication  and  trial.  In  Bohm  v.  Dunphy,  1 
Mont.  340,  it  is  said  in  the  opinion  of  the  court:  "Appellant 
claims  that  inasmuch  as  the  plaintiff  did  not  abide  his  de- 
murrer to  the  answer,  but  filed  a  replication,  his  demurrer 
was  thereby  waived,  and  the  issue  of  law  thereby  raised  can- 
not be  reviewed  on  this  appeal.  This  would  be  true  if  the 
answer  was  defective  only  in  form,  or  in  such  matter  as  could 
be  cured  by  verdict." 

We  have  set  out  in  the  statement  above  the  complaint,  in 
substance,  and  the  answer,  almost  entirely  by  quotation  of 
its  own  terras,  in  order  to  bring  these  pleadings  to  view  for 
the  consideration  of  the  objections  raised  thereto.  In  our 
opinion,  the  court  committed  no  error  in  overruling  the  de- 
murrer to  defendant's  answer.     This  answer  traverses  each 

allegation  of  the  complaint,  either  by  direct,  positive  denial, 
Am.  St.  Rep.,  Vol.  XXXlil.  —  39 
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or  by  denial  on  information  and  belief.  Therefore,  as  to  that 
portion  of  the  answer,  the  demurrer  cannot  be  sustained: 
Boone  on  Code  Pleading,  sees.  110-112. 

In  addition  to  that  part  of  the  answer  which  traverses  the 
allegations  of  the  complaint,  it  set  forth  as  new  matter  of  de- 
fense that  said  Sweetwater  creek  is  not  a  running  stream 
during  the  irrigating  season,  i.  e.,  "from  about  the  1st  of 
June  each  year  until  the  ending  of  the  irrigating  season"; 
and  that  none  of  the  waters  flowing  into  said  creek  at  defend- 
ant's ranch  could,  in  the  course  of  its  natural  flow,  reach 
plaintiff's  ranch,  fifteen  miles  below.  The  facts  alleged  in 
relation  to  this  condition  of  said  creek  during  the  season  in 
question  are  set  forth  sufficiently;  and  in  our  judgment,  if 
such  facts  could  be  established,  the  same  is  proper  matter  of 
defense  in  an  action  of  this  nature.  We  think  the  court  ruled 
correctly  in  overruling  the  demurrer  as  to  these  allegations. 
This  feature  of  the  case  will  be  further  treated  below  in  con- 
sidering the  sufficiency  of  evidence  ofliered  in  support  thereof. 
The  answer  also  sets  up  the  fact  that  defendant  has  collected 
certain  waters  from  springs,  by  raeahs  of  ditches  and  reser- 
voirs, which  he  alleges  would  not  otherwise  reach  said  creek, 
and  used  the  same  for  the  irrigation  of  his  land.  These  alle- 
gations are  not  as  certain  as  a  pleading  ought  to  be.  H 
would  seem  from  implication  only  that  the  waters  so  col- 
lected, or  at  least  some  portion  thereof,  are  conducted  into 
said  Sweetwater  creek.  That  fact  is  not  directly  alleged,  but 
it  is  asserted  that  defendant  "also  thereby  increased  the  vol- 
ume of  said  creek  twenty-five  inches  of  water."  From  one 
point  of  view  these  allegations,  as  to  the  collection  of  water 
by  defendant  from  entirely  different  sources  than  Sweetwater 
creek,  might  be  considered  as  irrelevant;  but  if  the  water  so 
collected  was  turned  into  said  creek,  as  implied  by  other 
averments,  and  then  taken  out  by  defendant,  those  allega- 
tions become  relevant  to  the  controversy,  as  showing  the 
real  source  of  the  water,  or  a  portion  thereof,  which  defend- 
ant was  diverting  from  said  stream.  As  before  observed,  these 
allegations  are  not  sufficiently  certain,  but  there  was  no  mo- 
tion by  plaintiff  to  require  defendant  to  make  his  answer 
more  definite  in  this  respect.  These  defects,  being  of  form, — 
looseness  of  statement  only, —  are  such  as  would  be  cured  by 
evidence  and  findings,  and  are  not  sufficient  to  reverse  the 
cause  on  appeal. 

Upon  the  other  assignments,  there  is  more  difficulty  in- 
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volved  in  arriving  at  a  determination  of  them,  but,  on  the 
whole  consideration,  we  have  arrived  at  the  conclusion  that 
the  judgment  and  order  appealed  from  ought  to  be  afBrmed. 

There  are  two  defenses  set  forth  in  the  answer:  1.  That 
none  of  the  water  of  that  branch  of  said  creek  on  which  de- 
fendant's ranch  is  situate,  flowing  therein  at  the  point  at 
which  defendant  diverts  it,  ever  would  or  could  reach  plain- 
tiff's ranch  in  the  natural  course  of  its  flow  during  the  irrigat- 
ing season;  2.  That  defendant  was  entitled  to  the  water  which 
he  diverted  from  said  creek  by  right  of  prior  appropriation 
thereof  by  his  predecessors  in  interest,  to  whose  rights  and 
interests  he  alleged  he  had  succeded.  The  court  found  both 
defenses  established  by  the  proof  introduced,  except  that 
defendant  had  at  times  diverted  some  more  than  the  forty- 
five  inches  of  water  from  said  creek  to  which  the  court  found 
him  entitled,  the  amount  of  which  excess  the  court  could  not 
definitely  find.  Both  of  these  findings  are  attacked  by  ap- 
pellant on  the  ground  of  insufficiency  of  evidence  to  support 
either  of  them. 

As  to  the  first  defense,  in  the  order  stated  above,  namely, 
that  the  waters  of  said  creek,  if  allowed  to  remain  therein, 
could  not,  in  the  course  of  its  natural  flow,  reach  plaintiff's 
place  of  diversion,  several  witnesses  testified  at  the  trial  that 
this  condition  existed  as  to  that  branch  of  said  creek  on  which 
defendant's  ranch  is  located,  and  from  which  he  diverted  the 
water  in  controversy.  These  witnesses  testified  that  defend- 
ant's ranch  is  located  at  or  near  the  head  of  one  of  the  branches 
of  said  creek;  that  said  branch  does  not  constitute  a  running 
stream  during  the  irrigating  season;  that  the  water  which 
flows  therein  at  and  above  defendant's  ranch  during  that  sea- 
son sinks  and  disappears  a  short  distance  below  defendant's 
ranch,  and  a  long  distance  above  plaintiff's  ranch;  that  in 
many  places  between  said  ranches  during  said  season  said 
creek,  so  called,  is  entirely  dry,  and  is  not  a  flowing  stream. 
This  testimony,  according  to  the  statement  of  said  witnesses, 
was  based  upon  many  years  of  observation,  and  a  thorough 
acquaintance  with  said  creek. 

It  appears  from  reading  the  testimony  that  the  trial  court 
had  ample  evidence  to  support  its  finding  that  the  waters  of 
said  creek,  to  the  extent  of  forty-five  inches,  which  defendant 
was  charged  with  having  unlawfully  diverted,  would  not,  if 
allowed  to  remain  in  the  creek,  reach  plaintiff's  ranch  during 
the  irrigating  season.     The  efi'ect  of  the  testimony  and  finding 
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on  this  point  of  the  case  appears  to  be  that,  when  the  waters 
of  said  branch  diniinisli  during  the  dry  season  to  about  forty- 
five  inches,  that  amount  of  water  is  insufficient  to  carry  tiie 
flow  down  said  creek  to  plaintiff's  place  of  diversion.  The 
further  effect  of  that  finding  is  that  when,  from  any  cause, 
Baid  creek  contains  a  larger  volume  of  water,  which  would 
carry  its  flow  down  to  plaintiff's  ranch,  he  would  receive  the 
benefit  of  all  over  and  above  forty-five  inches,  because  defend- 
ant is  prohibited  by  the  decree  from  exhausting  the  volume 
thereof  to  any  extent  greater  than  forty-five  inches;  and  the 
effect  of  the  finding  and  decree  appears  also  to  be  that  if  the 
volume  is  reduced  by  natural  conditions  to  about  forty-five 
inches  of  water,  at  defendant's  rancli,  the  prohibition  upon 
defendant  of  diverting  the  same  would  be  of  no  benefit  what* 
ever  to  plaintiff,  because  the  same  could  not  reach  him  by 
reason  of  natural  conditions,  which  caused  said  waters  to  dis- 
appear before  reaching  plaintiff's  point  of  diversion. 

Appellant's  counsel  argue  that  if  there  are  forty-five  inches 
of  water  in  said  creek  at  defendant's  ranch,  and  plaintiff  had 
a  prior  right  to  the  waters  of  said  creek,  he  is  entitled  to  an 
injunction  to  compel  defendant  to  leave  said  water  therein, 
peradventure  one  inch  might  reach  plaintiff's  irrigating  ditch 
at  a  point  fifteen  miles  below. 

Under  the  theory  of  the  law  of  this  state  relating  to  water 
rights,  the  prior  appropriator  may  insist  that  the  water  remain 
in  the  stream,  from  which  he  has  the  right  of  prior  appropri- 
ation, so  long  as  any  useful  quantity  thereof  would  reach  hif 
point  of  diversion,  if  allowed  to  remain.  He  is  entitled  to 
insist  that  all  of  such  water  remain,  in  order  to  carry  the  flow 
down  to  his  point  of  diversion,  although  a  large  portion  of  it 
would  be  lost  by  evaporation  and  percolation.  He  has  the 
right  to  the  prior  use  of  the  water  of  the  creek,  and  while  he 
may  be  entitled  to  a  stated  quantity  only,  it  may  require  much 
more  than  that  quantity  in  the  creek  to  carry  the  amount  he 
is  entitled  to  down  to  his  point  of  diversion.  While  these 
propositions  are  undoubtedly  true,  according  to  the  law  of 
water  rights  prevailing  in  this  state,  it  should  be  remembered 
that  the  right  in  question  is  not  of  that  absolute  character,  in 
view  of  the  law  which  pertains  to  the  ownership  of  things. 
One  of  the  primary  facts  upon  which  the  water  right  ia 
founded,  and  without  which  it  cannot  exist,  is  the  power  of 
the  appropriator  to  utilize  the  water  which  he  claims  for  some 
lawful  and  beneficiary  purpose.     Would  it  not,  therefore,  bo 
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unreasonable,  and  contrary  to  the  theory  of  the  law  governing 
the  subject  under  consideration,  to  hold  that  although  experi- 
ence of  many  years,  and  actual  demonstration,  confirm  the 
proposition  that  none  of  the  water  in  controversy  could,  if  left 
in  the  stream,  reach  plaintiff's  place  of  diversion,  at  a  dis- 
tant point  below,  still  defendant  should  be  restrained  from 
the  use  thereof  on  the  ground  of  plaintiff's  prior  claim  to  the 
water  of  said  stream,  at  the  place  of  his  diversion?  In  our 
judgment,  such  holding  would  be  entirely  contrary  to  the 
spirit,  if  not  to  the  letter,  of  the  law;  and  there  is  not,  even  in 
the  letter  of  the  law,  anything  tending  to  such  a  doctrine;  but 
these  observations  should  not  be  misconstrued  or  misapplied, 
KO  as  to  allow  wrongful  diversion  or  diminution  of  the  waters 
«jf  a  stream  on  the  pretense  that  the  water  so  diverted  would 
be  lost,  unless  it  can  be  shown  that  by  a  long  course  of  expe- 
rience, and  not  as  the  occasional  result  of  some  unusually  dry 
season,  none  of  the  water  in  controversy  would,  if  allowed  to 
remain  in  the  stream,  reach  the  prior  appropriator's  point  of 
diversion. 

There  are  some  difficulties  apparent,  and  perliapg  others 
not  at  once  apparent,  in  the  problem  under  consideration. 
From  certain  points  of  view  there  may  be  some  want  of  com- 
pleteness in  the  findings  of  the  court  below,  in  determining 
the  controversy.  For  instance,  if,  taking  the  state  of  facts  as 
found,  forty-five  inches  of  water  of  said  creek,  flowing  at  de- 
fendant's ranch,  would  not  reach  plaintiff's  point  of  diversion, 
still  it  would  seem  to  be  shown  in  effect  and  admitted  that  a 
greater  volume  of  water  would  carry  the  flow  down  to  plain- 
tiff^s  ranch,  fifteen  miles  below.  What  volume  of  water  would 
be  necessary  to  carry  the  flow  down  to  plaintiff's  ranch  is  not 
found,  and  cannot  be  ascertained  from  the  evidence.  If,  how- 
ever, for  example,  seventy-five  inches  of  water  flowing  past 
defendant's  ranch  would  carry  twenty-five  inches  thereof  to 
plaintiff,  and  defendant  was  allowed  to  take  forty-five  inches, 
it  is  apparent  that,  in  effect,  he  would  be  taking  away  from 
plaintiff  the  twenty-five  inches  to  which  he  was  rightfully  en- 
titled, under  the  conditions  stated.  And  probably,  in  such  a 
case  as  we  have  here,  more  complete  and  exact  justice  would 
be  arrived  at  by  finding  what  volume  of  water  was  necessary 
in  said  creekatdefendant'sranch,tocarry  any  useful  quantity 
thereof  to  plaintiff,  situated  as  these  litigants  are,  and  also 
providing  in  the  decree  that  defendant  could  only  take  the 
water  when  the  volume  thereof  was  reduced  so  low  that  none 
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of  it  would  reach  plaintiffs  point  of  diversion;  finding,  of 
course,  the  quantity  necessary  to  produce  one  or  the  other  of 
these  conditions.  But  a  review  of  the  record  shows  that  no 
Buch  findings  were  aslced.  Perhaps  plaintiff  and  his  counsel 
understood  that  such  findings  would  be  of  no  practical  conse- 
quence, for,  when  the  volume  of  water  rose  sufBciently  to  flow 
down  to  plaintiff's  point  of  diversion,  the  supply  may  be  suf- 
ficient for  plaintiff,  notwithstanding  defendant  was  allowed  to 
take  forty-five  inches.  It  may  be  from  that  practical  view  of 
the  case  no  such  findings  were  desired. 

The  court  further  found,  "that  in  the  year  1884  one  Sam- 
uel Weightman  had,  by  means  of  a  ditch,  diverted  and  appro- 
priated and  used,  about  forty-five  statutory  inches  of  the  waters 
of  said  creek,  for  the  purpose  of  furnishing  power  to  operate  a 
water  wheel  for  mechanical  purposes,  to  wit,  churning;  and 
that  thereafter,  in  the  year  1885,  one  David  Stortvant  and  one 
Isaac  Seyster,  without  objection  from  said  Weightman,  or  any 
other  person,  entered  into  peaceable  and  quiet  possession  of 
said  water  wheel,  ditch,  and  water  right,  and  continued  in 
such  possession  until  the  year  1887,  in  which  latter  year  they, 
for  a  valuable  consideration,  voluntarily  surrendered  the  pos- 
session of  said  ditch,  wheel,  and  the  use  of  said  water  to  the 
defendant  Wimsette,  and  that  said  Wimsette  has  been  contin- 
ually in  the  possession  thereof  ever  since,  using  said  water  for 
agricultural  and  other  proper,  useful,  and  beneficial  purposes.'^ 
"That  the  appropriation  of  water  by  Samuel  Weightman  in 
the  year  1884  was  prior  in  point  of  time  to  the  appropriation 
of  the  plaintiff  Raymond  in  the  said  year  1884." 

Upon  these  findings  the  court  stated  its  conclusion  of  law 
that  defendant  is  entitled  to  forty-five  inches  of  the  waters  of 
Baid  creek,  through  said  apprepriation  "by  Samuel  Weight- 
man  in  the  year  1884,  and  that  said  appropriation  of  Weight* 
man  was  and  is  prior  in  point  of  time  to  the  appropriation  of 
plaintiff,  commenced  in  the  fall  of  the  year  1884,  and  that  he 
has  the  proper  possessory  right  and  title  to  land  sufficient  to 
require  said  use." 

There  are  several  assignments  of  error  as  to  the  admission 
of  testimony  on  this  brancli  of  the  defense,  and  it  is  also  con- 
tended that  the  evidence  is  insufficient  to  justify  the  findings^ 
and  conclusion  last  above  quoted.  In  our  view,  however,  it  is 
unnecessary  to  consider  those  assignments,  because  the  deter» 
rai nation  of  the  court  on  the  other  branch  of  the  case  neces- 
sarily sustains  the  decree.     By  the  decree  the  defendant  is  noi 
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allowed  to  take  more  than  forty-five  inches  of  water  from  said 
creek,  under  any  conditions,  or  through  any  claim  or  right 
set  up  in  the  action. 
The  judgment  and  order  appealed  from  will  therefore  bo 

affirmed. 

De  Witt,  X,  concurs. 

Blake,  C.  J.,  did  not  participate  in  this  decision,  being  dis- 
qualified. ^ 

Watercoobs«8  —  DrvKESiON  o»  ScBTBRBANEAN  Watkb.  — WherB  subter- 
ranean water  emerges  and  afterwards  sinks  and  re-emergea,  if  its  entire 
eourse  can  be  traced,  the  proprietor  of  the  land  at  the  latter  point  will  be 
protected  against  a  diversion  of  the  water:  Saddlfr  v.  Lee,  66  Ga.  45;  42  Am- 
Rep.  62;  Haldeman  v.  Brurkhart,  45  Pa.  St.  514;  84  Am.  Dec.  511,  andnota. 
See  also  extended  note  to  Wheatley  v.  Baugli,  64  Am.  Dec.  727. 

Watkecodrsks  —  Injunction  to  Restrain  Diversion.  —  To  divert  or  un- 
reasonably obstruct  a  watercourse  is  a  private  nuisance,  and  in  such  cases 
equity  will  interfere  by  injunction  to  prevent  irreparable  damage  and  avoid 
a  multiplicity  of  suits:  UlhHcht  v.  Eufaula  Water  Co.,  86  Ala.  587;  11  Am. 
St.  Rep.  72,  and  note;  Heilhron  v.  Fowler  etc.  Canal  Co.,  75  Cal.  426;  7  Am. 
St.  Rep.  183,  and  note  with  cases  collected;  note  to  Saint  y.  Querrerio,  31 
Am.  St.  Rep.  327. 

Watercourses,  — Rights  of  Prior  and  Junior  Appropriators:  See 
Saint  V.  Querrerio,  17  Col.  448;  31  Am.  St.  Rep.  320:  Simmons  v.  Winters, 
21  Or.  35;  23  Am.  St.  Rap.  727,  and  note;  Clark  v.  Penn^^ylvania  R.  R.  Co., 
146  Pa.  St.  438;  27  Am.  St.  Rep.  710,  and  note;  Stricklerr.  Colorado  Springs, 
16  Col.  61;  25  Am.  St.  Rep.  245,  and  note.  See  also  extended  notes  to 
2Wb  ▼.  Cmreth,  98  Am.  Dea  643,  and  Heath  ▼.  Williams,  43  Am.  Dea  269. 
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Cole  v,  O'Bribn, 

[84  NBBKA8KA,  68.] 

Aanror  —  Pirsoital  Ltabilitt  or  Aoekt.  —  One  wbo  asavmes,  withont 
aothority,  to  act  as  the  ageat  of  another  and  to  sign  his  name  to  a  dae« 
bill  as  maker,  is  not  himself  personally  liable  thereon  when  there  is 
nothing  on  the  face  of  the  instrument  to  show  that  he  personally  prom* 
ises  to  pay  the  amount  named  therein. 

H,  M.  Sinclairj  and  Stewart  and  Rose^  for  the  plaintiff  in 
error. 

C.  W,  McNamar,  for  the  defendant  in  error. 

NoRVAL,  J.    This  suit  was  brought  in  the  court  below  by 
Patrick  W.  O'Brien  against  Mary  Cole  and  David  Cole  up- 
on a  written  instrument  of  which  the  following  is  a  copy: — 
"Plum  Creek,  Nebraska,  September  16,  1885. 

«  Due  P.  W.  O'Brien  for  account  of  D.  B.  Cole,  $350,  three 
hundred  and  fifty  dollars,  within  one  year  from  date. 

"M.  Cole." 

There  was  yerdict  for  the  plaintiff  against  David  Cole  for 
1314.40,  and  the  jury  found  no  cause  for  action  against  Mary 
Cole.     The  defendant  David  Cole  brings  error. 

The  defendants  were  husband  and  wife.  At  and  for  sev" 
eral  years  prior  to  the  execution  of  the  duebill,  Mrs.  Cole 
owned  a  grocery  store  at  Plum  Creek.  The  business  was 
managed  by  the  husband  and  was  conducted  under  the  name 
of  "M.  Cole."  On  the  sixteenth  day  of  September,  1885, 
David  Cole  executed  and  delivered  the  duebill  sued  on,  in 
settlement  of  a    claim    of   six    hundred  dollars   which  de- 
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fendant  in  error  held  against  one  D.  B.  Cole,  a  son  of  the 
defendants.  Although  it  appears  that  David  Cole  was  in  the 
habit  of  signing  his  wife's  name  in  the  management  of  the 
grocery  store,  yet  she  did  not  authorize  him  to  sign  her  name 
to  the  duebill,  nor  did  she  know  that  he  had  done  so  until 
some  time  afterwards;  that  he  had  acted  as  her  agent  in  the 
management  of  the  store,  conferred  no  authority  to  sign  her 
name  to  the  instrument  when  it  was  not  given  for  her  benefit, 
of  which  the  plaintiflf  was  aware.  It  having  been  given  with- 
out her  authority  and  not  for  her  use  and  benefit,  or  for  her 
separate  estate,  the  instrument,  as  to  her,  is  void,  and  the  jury 
so  found. 

The  court  charged  the  jury  that,  "if  David  Cole,  without 
being  requested  by  his  wife  so  to  do,  signed  her  name  to  the 
paper  sued  on,  he  is  himself  liable,  and  you  may  render  a 
verdict  against  him,  if  you  so  find,  for  the  amount  remaining 
unpaid."  We  think  this  instruction  is  erroneous  and  was 
prejudicial  to  the  plaintifi"  in  error.  There  is  nothing  upon 
the  face  of  the  instrument  showing  that  he  personally  prom- 
ised to  pay  the  amount  therein  named.  It  is  not  his  contract, 
but  purports  to  be  the  obligation  of  M.  Cole.  While  he  as- 
sumed the  act  as  her  agent  without  authority,  he  is  not  for 
that  reason  personally  liable  in  an  action  upon  the  duebill.  The 
remedy  of  the  defendant  in  error,  if  any,  is  an  action  for  the 
fraud  of  David  Cole  in  falsely  assuming  authority  to  act  as 
her  agent:  1  Parsons  on  Contracts,  68;  Abbey  v.  Chase,  6  Cush. 
64;  Oaden  v.  Raymond,  22  Conn.  379;  58  Am.  Dec.  429; 
Bartlett  v.  Tucker,  104  Mass.  336;  6  Am.  Rep.  240;  McHenry 
V.  Duffield,  7  Blackf.  41;  Hopkins  v.  Mehaffy,  11  Serg.  & 
R.  126;  Hall  v.  Crandall,  29  Cal.  568;  89  Am.  Dec.  64;  Dun^ 
can  V.  Niles,  32  111.  532;  83  Am.  Dec.  293. 

There  is  in  the  bill  of  exceptions  some  testimony  tending 
to  show  that  the  store  at  Plum  Creek  belonged  exclusively  to 
David  Cole,  and  that  he  carried  on  the  business  under  the 
name  of  "  M.  Cole,"  although  the  weight  of  the  evidence  is  to 
the  effect  that  his  wife  was  the  sole  owner.  If  the  husband 
was  in  fact  the  proprietor  of  the  store,  and  with  intent  to  bind 
himself,  signed  to  the  duebill  the  name  under  which  he  car- 
ried on  business,  instead  of  his  true  name,  he  would  be  liable 
in  an  action  on  the  instrument  itself,  for  in  such  case  it 
would  be  his  own  obligation.  The  jury  could  not  have  found 
for  the  plaintiff  upon  that  ground  for  the  reason  that  such 
view  of  the  case  was  not  submitted  to  them  by  the  instructions. 
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For  the  error  in  giving  the  instruction  complained  of  the 
judgment  is  reversed  and    the  cause  remanded   for  further 

proceedings. 

The  other  judges  concur, 

Aqenct  — Personal  LiA-niLrrT  of  Aqknt.  —  One  who  without  authority 
assumes  to  act  as  the  agent  of  another,  and  makes  either  a  deed  or  a  simple 
contract  iu  the  name  of  the  latter,  is  not  personally  liable  on  the  covenants 
in  the  deed  or  ou  a  promise  in  a  simple  contract,  unless  it  contains  apt 
words  to  bind  him  personally:  Hall  v.  Crandall,  29  Cal.  5G7;  89  Am.  Dec. 
64,  and  note;  Duncan  v.  Niles,  32  111.  632;  83  Am.  Dec.  293,  and  note;  Og- 
den  V.  Raymond,  22  Conn.  379;  58  Am.  Dec.  429,  and  note;  Stetson  v.  Pat- 
ton,  2  Greenl.  358;  11  Am.  Deo.  Ill,  and  note;  Wallare  v.  Bentley,  77  Cal. 
19;  11  Am.  St.  Rep.  231,  and  note;  Johnson  v.  Armstrong,  83  Tex.  325;  29 
Am.  St.  Rep.  648,  and  note. 

Wliere  a  contract  is  entered  into  by  one  assuming  to  act  as  agent  for  an« 
other,  without  having  been  authorized  to  make  the  contract,  such  pretended 
agent  is  liable  personally  in  the  precise  terms  of  the  contract:  Keener  v. 
Harrod,  2  Md.  63;  56  Am.  Dec.  706,  and  note;  EossUer  v.  Eossiter,  8  Woud. 
494;  24  Am.  Dec.  62,  and  note  with  cases  collected.  See  extended  note  to 
J0a  V.  York,  50  Am.  Dec.  793;  note  to  Andrewa  r.  Estes,  26  Am.  Dec  524- 


FiRST  National  Bank  op  Rapid  City  v.  SEOURixr 
National  Bank  of  Sioux  City. 

[31  Nebraska,  71.] 

Neootiablk  Instruitents  —  Certificate  of  Deposit  — Transfbb  —  De- 
fenses.—  A  bona  Jide  purchaser  of  a  negotiable  certificate  of  deposit 
for  value  before  maturity,  and  witliout  notice  of  equities,  is  protected 
to  the  same  extent  as  an  innocent  holder  of  other  negotiable  paper;  but 
if  such  certificate  is  transferred  when  overdue,  the  purchaser  takes 
it  subject  to  all  defenses  that  could  have  been  made  had  it  not  left  the 
hands  of  the  payee. 

Negotiable  Instruments. — Certificates  ot  Deposit  in  the  usual  form, 
issued  by  a  bank,  and  made  payable  to  bearer  or  order,  are  negotiable. 

Nbqotiable  Instruments  —  Certificate  of  Deposit  —  Indorsement  with- 
out RiccouRSE.  —  When  a  certificate  of  deposit  is  indorsed  by  the  payee 
"  without  recourse  "  before  due,  this  is  not  suflicient  to  charge  a  bona 
fide  purchaser  with  notice  of  defenses  existing  against  it. 

Nbgotiable  Instruments  —  Certificate  op  Deposit  —  Transfer  of  when 
Overdue  —  Defenses.  —  When  it  appears  from  the  face  of  a  certificat© 
of  deposit  payable  to  the  order  of  the  payee  on  its  return  properly  in- 
dorsed that  it  is  payable  three  months  after  date,  it  is  a  time  certifi- 
cate, and  if  transferred  by  the  payee  after  the  expiration  of  the  threa 
months,  though  before  it  has  been  returned  properly  indorsed,  the  pur- 
chaser takes  it  as  then  overdue  and  subject  to  all  defenses  in  favor  of 
the  maker  whicli  could  have  been  made  had  it  remained  in  the  hands 
of  the  original  payee. 
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Nkootiablr  Instrumk::<t3 —  Ckrtitioatb  o»  DEPOsrr  —  Return  o»  bb- 
FOKE  Suit.  —  When  a  certificate  of  deposit  in  the  ordinary  form  is  pay. 
able  on  its  return  duly  indorsed,  a  return  and  tender  of  the  certiticata 
properly  indorsed  is  not  a  condition  precedent  to  the  right  to  maintaia 
an  action  thereon. 

IfioorrABLB  Instruments  —  Certificate  o»  Deposit  —  Cross  Demand  bt 
Maker.  —  When  a  negotiable  certificate  of  deposit  is  transferred  when 
overdue,  the  maker  may,  in  an  action  thereon  by  the  purchaser,  set  off 
any  cross  demand  existing  in  his  favor  against  the  urigifial  payee  at  the 
time  uf  the  transfer. 

Charles  Offutt,  for  the  plaintiff  in  error. 

Congdon  and  Hunt,  for  the  defendant  in  error. 

NoRVAL,  J.  This  suit  was  brought  in  the  court  below  by 
the  defendant  in  error  upon  four  certificates  of  deposits  issued 
by  the  plaintiff  in  error,  payable  to  the  order  of  John  W.  Rose, 
and  by  him  indorsed  to  the  Security  National  Bank  of  Sioux 
City,  Iowa.  Three  of  the  certificates  were  for  $200  each,  and 
one  for  $150.72. 

The  defense  is  failure  of  consideration,  and  that  the  defend- 
ant in  error  acquired  the  certificates  after  maturity  and  under 
such  circumstances  as  to  charge  it  with  notice  of  the  maker's 
defense.  On  a  trial  to  the  court  there  was  judgment  for  the 
defendant  in  error  for  the  full  amount  of  the  certificates. 

Two  questions  are  presented  for  consideration:  1.  Is  the 
defendant  in  error  a  bona  fide  purchaser  6i  the  certificates  for 
a  valuable  consideration,  before  maturity,  in  the  ordinary 
course  of  business,  without  notice  of  dishonor  or  of  facts  which 
impeach  their  validity  as  between  the  original  parties?  2. 
Has  the  consideration  failed? 

The  certificates  are  alike,  except  as  to  amounts  and  num* 
bers,  and  in  the  following  form:  — 

[In  border  line]  "Dakota. 
"1200.  First  National  Bank, 

«  Rapid  City,  Dak.,  Oct.  8th,  1887. 

"John  W.  Rose,  Esq.,  has  deposited  in  this  bank  two  hua- 
dred  dollars,  payable  to  the  order  of  himself  on  the  return  of 
this  certificate  properly  endorsed. 

"  This  certificate  is  not  subject  to  check. 
**  No.  8006.  Richard  C.  Lake, 

«*No.  10729.  President." 

[On  margin]  "Certificate  of  deposit." 

[Across  the  face  in  red  ink]  "  This  certificate  payable  8 
months  after  date  with  6  per  cent  interest  per  annum  for  th« 
time  specified." 
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The  proofs  show  tliat  John  W.  Rose,  on  or  about  the  fifth 
day  of  October,  1887,  called  at  the  banking  house  of  Lake  and 
Halley,  private  bankers  at  Buffalo  Gap,  South  Dakota,  with 
three  certificates  of  deposit  issued  to  him  by  Morton  E.  Post 
<&  Co.,  of  Clieyenne,  Wyoming,  one  for  $739.38,  one  for  $67.35, 
and  one  for  $77,  each  bearing  interest  and  maturing  at  differ- 
ent dates,  an^  instructed  G.  C.  Smith,  the  acting  cashier,  to 
eend  the  certificates  to  the  First  National  Bank  of  Rapid 
City,  and  request  that  bank  to  issue  four  of  their  certificates, 
payable  to  Mr.  Rose's  order,  as  follows:  Three  certificates  for 
$200  each,  and  one  for  $150.72,  in  exchange  for  the  Morton 
E.  Post  &  Co.'s  certificate  for  $739.38,  on  which  interest  ex- 
pired October  8,  1887.  Mr.  Rose  instructed  Cashier  Smith  to 
treat  the  other  two  certificates  in  like  manner  as  their  interest 
matured. 

On  October  5,  1887,  Lake  and  Halley  sent  the  three  certifi- 
cates, duly  indorsed  by  Mr.  Rose,  to  the  First  National  Bank 
of  Rapid  City,  inclosed  with  the  following  letter: — 

"  Banking  Housk  of  Lake  and  Halley, 

"Buffalo  Gap,  Dakota,  Oct.  5,  1887. 

"James  Halley,  Esq.,  Cashier,  Rapid  City,  Dak.  —  Dear  Sir: 
Herewith  time  C.  D's,  Morton  E.  Post  &  Co.,  Cheyenne,  Wyo., 
drawn  in  favor  of  John  W.  Rose,  and  indorsed  to  you,  as  fol- 
lows:— 
No.  12,300,  expiration  of  3  mos.,  Oct.  8,  '87.  $739  38 

Interest 11  34— $750  72 

No.  1 2,335,  expiration  of  3  mos.,  Oct.  20,  '87.      67  35 

Interest 1  01—     68  36 

No.  12,337,  expiration  of3mo8.,Oct.  21, '87.      77  00 

Interest 1  15—     78  15 

"  When  the  first  C.  D.  matures,  send  us  your  time  C.  D's, 
8  months,  to  order  John  W.  Rose,  as  follows:  Three  for  $200 
each,  and  one  for  $150.72  for  the  balance.  Treat  the  others 
as  they  mature  in  like  manner. 

"Yours  truly,  G.  C.  Smith,  A.  Cas. 

"Would  not  take  our  C.  D's,  as  this  is  not  a  national  bunk." 

This  letter  and  the  certificates  were  received  by  the  plaintiff 
in  error  on  the  sixth  day  of  October,  1887,  and  on  the  same 
day  forwarded  the  $739.38  certificate  for  collection  through 
the  First  National  Bank  of  Omaha.  On  the  eighth  day  of 
the  same  month  the  First  National  Bank  of  Rapid  City  ispued 
the  four  certificates  of  deposit  in  suit,  and  sent  them  to  Lake 
and  Halley  on  the  same  day,  who  delivered  them  to  Mr.  Rose. 
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There  was  no  other  consideration  for  the  issue  of  the  four  cer- 
tificates in  controversy.  They  were  issued  for  the  exact  amount 
of  the  principal  and  interest  called  for  by  the  Post  &  Ca  cer- 
tificate first  maturing. 

When  the  Post  &  Co.  certificate  reached  Cheyenne  and  was 
presented  for  payment  the  makers  had  failed,  having  sus- 
pended and  assigned  on  the  morning  of  October  10,  1887.  The 
certificate  was  protested  on  the  following  day,  and  due  notice 
given  to  all  parties.  Rose  was  requested  at  once  to  take  back 
the  dishonored  certificate  and  return  the  four  certificates 
issued  in  exchange  therefor,  which  he  declined  to  do. 

On  June  7,  1888,  Rose  sold  the  certificates  to  the  Security 
National  Bank,  of  Sioux  City,  Iowa,  for  $750.72,  the  face 
value,  in  cash,  and  indorsed  them  to  it  "  without  recourse." 
The  defendant  in  error  at  once  presented  the  certificates  to 
plaintiff  in  error  and  demanded  payment,  which  was  refused. 
Thereupon  this  suit  was  instituted. 

The  defendant  in  error  insists  that  it  is  an  innocent  holder 
of  the  paper.  The  established  doctrine  is  that  a  certificate  of 
deposit  in  the  usual  form  issued  by  a  bank  and  made  payable 
to  order  or  bearer  is  negotiable,  and  a  bona  fide  purchaser 
thereof  for  value  before  maturity,  without  notice  of  equities, 
is  protected  to  the  same  extent  as  an  innocent  holder  of  other 
negotiable  paper:  Bank  of  Peru  v.  Farnsworth,  18  111.  563; 
Laughlin  v.  Marshall,  19  111.  390;  Bean  v.  Brigrfs,  1  Iowa,  488; 
63  Am.  Dec.  464;  Huse  v.  Hamblin,  29  Iowa,  501;  4  Am.  Rep. 
244;  KiJgore  v.  BuJkley,  14  Conn.  362;  Drake  v.  Markle,  21  Ind. 
433;  83  Am.  Dec.  358;  National  State  Bank  v.  Ringel,  51  Ind. 
393;  Johnson  v.  Henderson,  76  N.  C.  227;  Pardee  v.  Fish,  60 
N.  Y.  265;  19  Am.  Rep.  176;  Miller  v.  Austen,  13  How.  218; 
Curran  v.  Witter,  68  Wis.  16;  60  Am.  Rep.  827;  Moore  v.  Gano, 
12  Ohio  300;  Howe  v.  Hartness,  11  Ohio  St.  449;  78  Am.  Dec. 
812. 

It  is  also  equally  well  settled  that  where  a  certificate  of  de- 
posit is  transferred  when  overdue,  the  purchaser  takes  it  sub- 
ject to  all  defenses  that  could  have  been  ma<le  had  it  not  left 
the  hands  of  the  payee:  Coye  v.  Palmer,  16  Cal.  158;  Tripp 
V.  Curtenius,  36  Mich.  494;  24  Am.  Rep.  610. 

It  cannot  be  successfully  claimed  that  the  plaintiff  below, 
when  it  purchased  these  certificates,  had  actual  notice  of  the 
facts  surrounding  their  execution,  or  that  it  acted  in  bad  fiith 
in  their  purchase.  It  paid  Rose  the  face  of  the  certificates  in 
cash,  discounting  only  the  interest.     True,  they  were  indorsed 
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by  the  payee  "  without  recourse,"  but  notice  cannot  be  im- 
plied from  such  an  indorsement  alone:  Epler  v.  Funk,  8  Pa. 
St.  468;  Stevenson  v.  O'Neal,  71  111.  314;  Kelley  v.  Whitney,  45 
Wis.  110;  30  Am.  Rep.  697;  Fox  v.  Bank  of  Kansas  City,  30 
Kan.  441. 

It  is  important  next  to  determine  whether  the  certificates  in 
suit  were  past  due  wlien  purchased  by  the  defendant  in  error, 
Bo  as  to  charge  it  with  notice  of  facts  which  would  impeach 
their  validity  as  between  the  maker  and  payee.  Counsel  for 
the  defendant  in  error^insist  that  the  certificates  are  only  pay- 
able upon  their  return  and  presentation  to  the  maker,  prop- 
erly indorsed,  which  was  after  their  transfer  to  the  Security 
National  Bank,  and  therefore  were  not  dishonored  when  pur- 
chased. This  contention  is  based  upon  the  phrase,  *'on  the 
return  of  this  certificate  properly  indorsed,"  used  in  the 
printed  form  of  the  certificates.  If  they  contained  no  other 
stipulation  as  to  time  of  payment,  there  would  be  ground  for 
debate  that  they  did  not  become  due  until  payment  was  de- 
manded, and  that  their  dishonor  would  not  be  presumed  from 
lapse  of  time.  Authorities  are  to  be  found  which  sustain  such 
a  doctrine,  but  the  decisions  are  not  all  one  way.  Many  adju- 
dicated cases,  as  well  as  text-books,  lay  down  the  proposition 
that  a  certificate  of  de[)Osit  in  the  ordinary  form,  payable  on 
its  return  duly  indorsed,  is  in  legal  effect  a  promissory  note, 
and  is  due  immediately  upon  its  execution,  and  that  suit  may 
be  brought  thereon  without  a  previous  demand,  the  same  as 
in  the  case  of  a  promissory  note  payable  on  demand.  As  wa 
construe  the  certificates  sued  on  in  this  action  we  are  not  now 
called  upon  to  choose  between  these  conflicting  authorities,  or 
to  decide  whether  demand  certificates  are  subject  to  the  same 
rule  which  governs  and  controls  demand  notes,  for  these  are 
time  certificates.  By  their  terms  they  are  payable  three 
months  after  tlieir  date.  Clearly  that  is  the  meaning  of  the 
words  stamped  across  the  face  of  the  instruments.  They  are 
capable  of  no  other  reasonable  construction.  The  holder  could 
not  have  lawfully  demanded  payment  before  the  expiration  of 
the  three  months,  and  had  suit  been  instituted  before  such 
time  had  elapsed,  it  would  have  been  prematurely  brought. 
The  words  "  on  the  return  of  this  certificate  properly  indorsed," 
when  read  in  connection  with  the  other  stipulations,  do  not 
control  the  time  of  payment,  nor  was  it  indispensable  to  a 
recovery  that  the  certificates  should  have  been  previously  pre- 
sented to  the  maker  duly  indorsed.     To  hold  that  the  tender 
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of  a  certificate  properly  indorsed  is  a  condition  precedent  to 
maintain  an  action  thereon,  would  defeat  a  recovery  upon  a 
lost  certificate,  and  would  prevent  a  third  person  from  becom- 
ing the  owner  of  a  certificate  payable  to  the  order  of  the  payee, 
unless  indorsed.  Such  a  rule  would  be  unsound  in  principle, 
and  contrary  to  the  weight  of  the  decisions:  Gassidy  v.  First 
Nat.  Bank,  30  Minn.  86;  Citizens*  Nat.  Bank  v.  Brown^  46 
Oliio  St.  39;  4  Am.  St.  Rep.  526. 

Construing  together  all  the  conditions  of  the  instruments  in 
euit,  and  giving  effect  to  every  part,  as  we  must,  they  are  pay* 
able  three  months  after  their  date  to  the  payee,  or  to  the  per- 
son by  him  transferred:  Brett  v.  Ming,  1  Fla.  447;  Hunt  T. 
Divine,  37  111.  137. 

In  the  case  last  cited,  the  certificate  was  in  the  following 
form:  — 

"Banking  House  of  E.  T.  Hunt  &  Co., 

Sycamore,  III.,  March  9,  1861. 

"  C.  M.  Chase,  Esq.,  has  deposited  in  this  bank  two  hun- 
dreil  and  eighty  dollars  and  fifty  cents  in  currency,  subject 
to  the  order  of  himself,  and  payable  in  lilce  funds  on  return 
of  this  certificate  three  months  after  date. 

"  E.  T.  Hunt  &  Co." 

It  was  held  that  it  was  payable  absolutely  three  months 
after  its  date,  and  that  a  return  of  the  certificate  was  not  a 
condition  precedent  to  the  recovery.  The  similarity  of  the 
certificate  in  the  Illinois  case  to  the  ones  we  are  consider- 
ing, entitles  that  decision  to  great  weight  as  a  precedent  here. 
When  these  certificates  were  purchased  by  the  defendant  in 
error  they  were  five  months  overdue,  and  being  dishonored, 
the  maker  is  entitled  to  all  defenses  against  them,  it  could 
have  urged  had  action  thereon  been  brought  by  the  payee: 
Briliqn  v.  Berry,  20  Neb.  325,  330;  First  Nat.  Bank  v.  Edholm^ 
25  Neb.  741. 

These  certificates  of  deposit  were  issued  in  exchange  for  tlu 
Post  &  Co.  certificate.  There  was  no  other  consideration. 
The  record  discloses  that  the  plaintiflf  in  error  used  due  dili- 
gence in  presenting  for  payment  the  Post  &  Co.  certificate. 
When  presented,  the  makers  had  failed.  It  was  immediately 
protested  and  notice  given  to  Rose,  the  payee  and  indorser, 
the  dishonored  certificate  tendered  to  him,  and  these  certifi- 
cates demanded.  Whether  the  Post  &  Co.  certificate  was 
sold  to  the  First  National  Bank  of  Rapid  City,  or  was  simply 
received  by  it  for  collection,  can  make  no  difference  as  to  the 
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sufficiency  of  the  defense.  If  received  as  a  collection,  then  the 
proceeds,  when  collected,  were  to  go  to  the  bank  in  payment 
of  the  certificates  in  suit  issued  before  the  Post  &  Co.  cer- 
tificate was  transmitted.  Payment  being  refused  when  pre- 
sented to  the  makers,  the  consideration  for  these  certificates 
failed:  Lindsey  v.  McClelland,  18  Wis.  481;  86  Am.  Dec.  786; 
Fleig  v.  Sleet,  43  Ohio  St.  53;  54  Am.  Rep.  800. 

If  the  plaintiff  in  error  is  regarded  as  the  owner  of  the  Post 
&  Co.  certificate,  then  Rose  was  liable  thereon  as  indorser. 
Every  step  was  taken  to  charge  him  as  such,  and  the  First 
National  Bank  of  Rapid  City  could  maintain  an  action  against 
Rose  on  his  contract  of  indorsement.  Then  under  the  pro- 
visions of  our  code  relating  to  set-off  and  counterclaim,  it 
could  have  been  pleaded  as  a  defense  if  this  suit  had  been 
brought  by  Rose;  and  the  certificates  in  controversy  being 
dishonored  when  transferred  to  the  Security  National  Bank, 
the  plaintiff  in  error  can  plead  and  prove  any  defense  which 
could  legally  be  made  by  it  if  Rose  were  the  plaintiff. 

In  Edney  v.  Willis,  23  Neb.  56,  the  author  of  that  opinion, 
after  quoting  section  31  of  the  code,  says:  '"This  clearly  im- 
plies that  set-off  may  be  allowed  against  a  note  transferred 
after  due.  In  England  the  indorsee  of  an  overdue  note  or  bill 
is  liable  to  such  equities  as  attach  to  it  in  itself,  but  only  to 
such,  and  not  to  those  arising  out  of  collateral  matters,  nor  to 
any  set-off  that  is  not  good  against  his  indorser;  and  so  at 
common  law  in  this  country  in  some  states  it  is  held  that  not 
all  equities  which  might  be  set  off  against  the  origi.ial  payed 
can  be  set  off  against  a  third  party  who  is  affected  with  con- 
structive notice  of  set-off,  but  only  those  attaching  to  the  par- 
ticular note  in  suit The  English  rule  seems  to  be  based 

upon  the  doctrine  of  recoupment,  and  is  not  applicable  in  any 
state  having  a  statute  similar  to  our  own,  where  indep^dent 
and  collateral  claims  may  be  set  off  against  an  overdue  note 
in  the  hands  of  a  payee." 

In  any  view  of  the  case  the  defense  is  well  grounded,  and 
should  have  been  sustained.  The  judgment  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

The  other  judges  concur. 


Banks  —  Certtficates  of  Deposit — Whbthkb  Neootiabls.  —  A  certi- 
ficate of  deposit  payable  to  the  order  of  the  depositor  ia  current  fnnds  upon 
the  return  of  the  certificate,  is  in  effect  a  negotiable  promissory  note,  and  aa 
such,  is  governed  by  the  rules  and  principles  applicable  to  that  class  of 
paper:   CUizen't  Nat-  Bank  v.  Brown,  45  Ohio  St.  39;  4  Am.  St  Rep.  526, 
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and  note;  Pardee  v.  FLth,  60  N.  Y.  205;  19  Am.  Rep.  176;  Welton  w.  Adam», 
4  Cal.  37;  60  Am.  Dec.  579,  and  note.  Contra,  see  Lindney  v.  McClelland, 
18  Wis.  481;  86  Am.  Deo.  786,  and  note  with  cases  collected;  to  the  same 
effect  see  IJuse  v.  Namblin,  29  Iowa,  501;  4  Am.  Rep.  244.  A  oertificat« 
of  deposit  is  negotiable  where  it  is  made  payable  to  the  depositor  or  his  or* 
der,  at  a  specified  time  after  date  with  interest:  Bean  T.  Bri<jgs,  1  Iowa, 
488;  6.S  Am.  Dec.  464,  and  note:  See  notes  to  Long  v.  Straus,  57  Am.  Rep. 
97,  and  O'Neill  v.  Bradford,  42  Am.  Dec.  677. 

Nbootiablk  Instruments  —  Effect  o»  Indorskmbnt  Without  Re- 
OOUKSE.  —  For  a  discussion  of  this  subject,  see  Drennan  v.  Bunn,  124  1)1.  175; 
7  Am.  St.  Rep.  354,  and  extended  note. 

Neootiablk  Instruments — Certificates  o»  Deposit  —  Transfer  when 
Overdue.  —  A  certificate  of  deposit  payable  on  return  of  the  certificate 
properly  indorsed  is  a  negotiable  note,  payable  on  demand,  and  i«  dishonored 
after  the  lapse  of  a  reasonable  time  from  its  issne,  and  any  person  taking 
it  after  such  reasonable  time  has  elapsed,  takes  it  subject  to  the  equities  be« 
tween  the  parties  to  it:  Tripp  v,  CurUnim,  36  Mich.  494;  24  Am.  &ep.  610, 
and  note. 


State  v.   Russell. 

[34  Nebraska,  116.] 
Blections  —  Statute?  —  Construction  —  Mandatort   ahb    Dirbotort 

Provisions.  — When  a  statute  expressly  or  by  fair  implication  declares 
any  act  to  be  essential  to  a  valid  election  or  that  an  act  shall  be  per- 
formed in  a  given  manner  and  no  other,  such  provisions  are  mandatory 
and  exclusive;  but  if  the  statute  simply  provides  that  certain  acts  or 
things  shall  be  done  within  a  particular  time,  or  in  a  particular  manner, 
and  does  not  declare  that  their  performance  is  essential  to  the  validity 
of  the  election  they  will  be  regarded  as  mandatory  if  they  do,  and  direc- 
tory if  they  do  not,  affect  the  actual  merits  of  the  election. 

Elections  —  Statutes  —  Mandatory  and  Directory  Provisions. — Stat- 
utory provisions  which  fix  the  day  and  place  of  the  election,  and  the 
qualification  of  the  voters  are  mandatory,  while  those  which  relate  to 
the  mode  of  procedure  in  the  election,  and  to  the  record  and  return  of 
the  results,  are  directory  merely. 

Klections  —  Australian  Ballot  System  —  Mark  Made  With  Pencil. 
Under  the  "Australian  ballot  system,"  a  provision  of  a  statute  that  the 
voting  mark  shall  be  made  with  ink  is  directory  merely,  and  if  the 
mark  is  made  with  pencil  the  ballot  is  not  thereby  rendered  void;  nor 
Is  its  validity  affected  by  a  further  provision  of  the  statute  that  "no 
elector  shall  place  any  mark  upon  his  ballot  by  which  it  may  afterward* 
be  identified  as  the  one  he  voted." 

BLEcrriONS  —  Marking  Ballots. — Under  a  statute  providing  that  "no 
elector  shall  place  any  mark  upon  his  ballot  by  which  it  may  afterwards 
be  identified  as  the  one  he  voted,"  the  mark  prohibited  is  such  a  one 
whether  letters,  figures,  or  characters  in  ink  or  in  pencil,  as  shows  an 
Intention  on  the  part  of  the  voter  to  distinguish  his  particular  ballot 
from  others  of  its  class,  and  not  one  that  is  common  to  and  not  distin- 
guishable from  others  in  that  class,  and  the  ballot  itself  must  furnish 
AJi.  ax.  Bkt.,  Vol.  XXXIII.  — 40 
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•▼Idenee  of  tax  nnlawfol  intention  on  the  part  of  the  Toter,  snoh  m  hit 
initials,  or  a  mark  known  to  be  his,  or  the  like. 
Elbotions.  —  Pkrkmptort  Mandahus  will  not  be  issned  requiring  th« 
Judges  and  clerks  of  election  to  count  ballots  wrongfully  rejected  by 
them  when  such  ballots  are  beyond  their  oontrol  and  have  iMen  re* 
tnrned  to  the  county  clerk. 

C.  C.  Flansburg,  for  the  relator. 
R.  L.  Keester,  for  the  respondent. 

Post,  J.  At  the  general  election  in  1891  the  relator  and  one 
Cassell  were  opposing  candidates  for  the  oflSce  of  supervisor  of 
Muilally  township,  Harlan  County,  and  upon  a  count  thereof 
each  was  credited  with  thirty-two  votes.  There  was  cast,  in  ad- 
dition thereto,  one  vote  for  the  relator,  otherwise  regular,  but 
the  mark  opposite  his  name  was  made  with  a  lead  pencil 
instead  of  ink.  The  respondents,  who  were  the  judges  and 
clerks  of  election,  rejected  said  ballot,  and  relator  now  seeks 
a  peremptory  order  from  this  court  requiring  them  to  meet 
and  count  said  vote  in  his  favor  and  declare  the  result.  The 
question  presented  involves  a  construction  of  section  20  of  the 
act  approved  March  4,  1891,  known  as  the  Australian  ballot 
law.  The  provisions  of  said  section,  so  far  as  they  are  material 
in  this  connection,  are  as  follows:  — 

"Sec.  20.  When  any  duly  qualified  elector  shall  present 
himself  at  the  polling  place  of  his  election  district  or  precinct, 
for  the  purpose  of  voting  at  any  election  then  in  progress,  he 
shall  receive  from  a  member  of  the  election  board  a  ballot  upon 
the  back  of  which  two  members  of  the  board  shall  first  write 
their  names  in  ink;  the  elector  shall  then  forthwith  proceed 
alone  into  a  compartment,  if  one  be  then  unoccupied,  and 
shall  prepare  his  ballot  by  marking  in  the  appropriate  mar- 
gin or  place  a  cross  (X)  with  ink  opposite  the  name  of  the 
candidate  of  his  choice  for  each  office  to  be  filled,  or  by  filling 
in  with  ink  the  name  of  the  candidate  of  his  choice  in  the 
blank  space  provided  therefor,  and  marking  a  cross  (X)  with 
ink  opposite  thereto;  and  in  case  of  a  question  submitted  to 
the  vote  of  the  people,  by  marking  in  the  appropriate  margin 
or  place  a  cross  (X)  with  ink  against  the  answer  he  desires 
to  give." 

In  the  construction  of  statutes  of  this  character  it  is  import- 
ant to  keep  in  mind  two  recognized  principles:  1.  That  the 
legislative  will  is  the  supreme  law  and  the  legislature  may 
prescribe  the  forms  to  be  observed  in  the  conducting  of  elec- 
tions and  provide  that  such  method  shall  be  exclusive  of  all 
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others;  2.  Since  the  first  consideration  of  the  state  is  to  give 
effect  to 'the  expressed  will  of  the  majority,  it  is  directly  inter- 
ested in  haying  each  voter  cast  a  ballot  in  accordance  with 
the  dictates  of  his  individual  judgment. 

Recognizing  the  principle  first  stated  the  courts  have  uni- 
formly held  that  when  the  statute  expressly  or  by  fair  impli- 
cation declares  any  act  to  be  essential  to  a  valid  election,  or 
that  an  act  shall  be  performed  in  a  given  manner  and  no 
other,  such  provisions  are  mandatory  and  exclusive.  By  an 
application  of  the  second  principle,  the  courts,  in  order  to  give 
effect  to  the  will  of  the  majority  and  to  prevent  the  disfran- 
chising of  legal  voters,  have  quite  as  uniformly  held  those 
provisions  to  be  formal  and  directory  merely,  which  are  not 
essential  to  a  fair  election,  unless  such  provisions  are  declared 
to  be  essential  by  the  statute  itself. 

Judge  McCrary,  in  the  last  edition  of  his  excellent  work  on 
the  Law  of  Elections,  section  190,  states  the  rule  as  follows: 
"If  the  statute  expressly  declares  any  particular  act  to  be  es- 
sential to  the  validity  of  the  election,  or  that  its  omission  shall 
render  the  election  void,  all  courts  whose  duty  it  is  to  enforce 
such  statute,  must  so  hold,  whether  the  particular  act  in  ques- 
tion goes  to  the  merits,  or  affects  the  results  of  the  election  or 
not.  Such  a  statute  is  imperative,  and  all  considerations 
touching  its  policy  or  impolicy  must  be  addressed  to  the  leg- 
islature. But  if,  as  in  most  cases,  the  statute  simply  provides 
that  certain  acts  or  things  shall  be  done,  within  a  particular 
time,  or  in  a  particular  manner,  and  does  not  declare  that 
their  performance  is  essential  to  the  validity  of  the  election, 
then  they  will  be  regarded  as  mandatory  if  they  do,  and  di- 
rectory if  they  do  not,  affect  the  actual  merits  of  the  election." 

Mr.  Paine,  in  his  work  on  Elections,  section  498,  expresses 
the  same  views  in  the  following  language:  "  In  general,  those 
statutory  provisions  which  fix  tlie  day  and  the  place  of  elec- 
tion and  the  qualifications  of  the  voters  are  substantial  and 
mandatory,  while  those  which  relate  to  the  mode  of  procedure 
in  the  election,  and  to  the  record  and  the  return  of  the  re- 
sults, are  formal  and  directory.  Statutory  provisions  relat- 
ing to  elections  are  not  rendered  mandatory  as  to  the  people 
by  the  circumstance  that  the  officers  of  the  election  are  sub- 
jected to  criminal  liability  for  their  violation.  The  rules  pre- 
scribed by  the  law  for  conducting  an  election  are  designed 
chiefly  to  afford  an  opportunity  for  the  free  and  fair  exercise 
of  the  elective  franchise,  to  prevent  illegal  votes,  and  to  ascer- 
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tain  with  certainty  the  result.  Generally  such  rulep  are  di- 
rectory, not  mandatory,  and  a  departure  from  the  mode 
prescribed  will  not  vitiate  an  election,  if  the  irregularities  do 
not  deprive  any  legal  voter  of  his  vote,  or  admit  an  illegal 
one,  or  cast  uncertainty  on  the  result,  and  have  not  been 
occasioned  by  the  agency  of  a  party  seeking  to  derive  a  bene- 
fit from  them." 

The  view  expressed  by  these  authors  has  the  support  of  the 
great  majority  of  cases  in  this  country  and  England.  In  fact 
we  are  not  aware  that  there  is  to  be  found  in  the  reports  any 
diversity  of  opinion  on  the  suljject.  The  following  are  a  few 
of  the  many  cases  in  point:  Gass  v.  State,  34  Ind.  425;  Piatt 
V,  People,  29  111.  54;  Barnes  v.  Supervisors,  51  Miss.  305;  Fry 
V.  Bootk,  19  Ohio  St.  25;  Tarbox  v.  Sughrue,  36  Kan.  225; 
De  Berry  V.  Nicholson,  102  N.  G.  465;  11  Am.  St.  Rep.  767. 
In  the  last  case  this  rule  was  held  to  apply  to  a  constitutional 
provision. 

There  are  other  sections  of  the  act  which  shed  light  upon 
the  subject,  and  assist  us  in  determining  the  intention  of  the 
legislature.  For  instance,  it  is  provided  by  section  13,  "that 
the  ballots  shall  be  supplied  by  the  county  or  other  munici- 
pality," and  that  "  ballots  other  than  the  official  whita  bal- 
lots printed  by  the  respective  county  or  municipal  clerks 
according  to  the  provisions  of  this  act  shall  not  be  cast  or 
counted  at  any  election."  By  section  23  it  is  provided  that, 
"No  judge  of  election  shall  deposit  in  the  ballot  box  any  bal- 
lot unless  it  is  identified  by  the  signature  of  two  of  the  judges 
of  election,"  and  that  every  person  violating  the  foregoing 
provisions  shall  be  gnilty  of  a  misdemeanor.  By  section  25 
it  is  provided  as  follows:  '*  Sec.  25.  In  the  canvass  of  the 
votes,  any  ballot  which  is  not  indorsed,  as  provided  in  this 
act,  by  the  signature  of  two  (2)  judges  upon  the  back  tliereof, 
shall  be  void  and  shall  not  be  counted,  and  any  ballot  or 
parts  of  ballot  from  which  it  is  impossible  to  determine  the 
©lector's  choice  shall  bo  void,  and  shall  not  be  counted;  pro- 
vided, that  when  a  ballot  is  sufficiently  plain  to  gather  there- 
from a  part  of  the  voter's  intention,  that  it  shall  be  the  duty 
of  the  judges  of  election  to  count  such  part." 

It  may  be  as  contended  by  respondent's  counsel  that  the 
proviso  in  the  last  section  was  intended  to  apply  only  to 
ballots  otherwise  regular,  but  on  which  the  voter  has  failed^ 
through  negligence,  illiteracy,  or  other  cause,  to  clearly  ex- 
press his  intention  as  to  every  office  named   thereon.      The 
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inference  is  strong,  however,  from  the  language  of  the  sev- 
eral sections  to  which  reference  has  heen  made,  that  the 
legislature,  by  declaring  a  limited  number  of  provisions  to  be 
mandatory,  and  a  compliance  therewith  essential  to  a  legal 
ballot,  intended  the  other  provisions  as  directory  only.  We 
are  fortunately  not  altogether  without  authority  on  this  ques- 
tion. 

There  have  been  numerous  decisions  under  the  English 
and  Canadian  election  laws  after  which  ours  appeius  to  iiave 
been  modeled.  For  instance,  in  Grant  v.  McCallum^  12 
Canadian  Law  Journal,  113,  it  is  held  that  under  a  statute 
which  directs  the  voting  mark  to  be  made  with  a  pencil,  a 
mark  with  ink  does  not  render  the  ballot  void.  Mr.  Wig- 
more,  in  an  appendix  to  the  second  edition  of  hid  Treatise  on 
the  Australian  Ballot  System,  pnge  193,  after  examining  all 
of  the  reported  cases  upon  that  branch  of  the  subject,  con- 
cludes in  the  following  language:  "  Wherever  our  statutes  do 
not  expressly  declare  that  particular  informalities  avoid  the 
ballot,  it  would  seem  best  to  consider  their  requirements  as 
directory  only.  The  whole  purpose  of  the  ballot  as  an  insti- 
tution is  to  obtain  a  correct  expression  of  intention;  and  if  in 
a  given  case  the  intention  is  clear,  it  is  an  entire  misconcep- 
tion of  the  purpose  of  the  requirements  to  trent  them  as  es- 
sentials; that  is,  as  objects  in  themselves,  and  not  merely  as 
means." 

It  is  urged  as  an  objection  to  this  construction  of  the  stat- 
ute that  it  will  interfere  with  the  secrecy  of  the  ballot.  Sec- 
tion No.  29  provides:  "No  elector  shall  place  any  uiark  upon 
his  ballot  by  which  it  may  afterward  be  identified  as  the  one 
lie  voted." 

It  will  be  noticed  that  a  ballot  marked  in  violation  of  the 
foregoing  provision  is  not  declared  to  be  void.  The  force  of 
the  objection  is  apparent,  however,  if  the  effect  of  our  con- 
struction would  be  to  defeat  or  interfere  with  the  secrecy  of 
the  ballot,  since  that  is  one  of  the  primary  objects  of  the  law. 
The  construction  which  we  have  given  the  statute  will  not, 
however,  be  attended  with  any  such  effect.  It  is  not  every 
mark  by  means  of  which  a  ballot  might  subsequently  be 
identified  which  is  a  violation  of  the  statute.  The  mark  pro- 
hibited by  law  is  such  a  one,  whether  letters,  figures,  or  char- 
acters, as  shows  an  intention  on  the  part  of  the  voter  to 
distinguish  his  particular  ballot  from  others  of  its  class,  and 
not  one  that  is  common  to  and  not  distinguishable  from  others 


630  State  v.  Russell.  [Nebraska, 

of  a  designated  class.  The  fact  that  a  number  of  ballots  are, 
without  any  evidence  of  a  fraudulent  intention  on  the  part  of 
the  voters,  distinguishable  from  others  cast  at  the  same  poll- 
ing places,  as,  for  instance,  marked  with  a  pencil  or  with  ink 
of  a  different  color,  does  not  bring  them  within  either  ther 
letter  or  spirit  of  the  statute.  The  English  and  Canadian 
cases  are  not  harmonious  on  the  subject,  but  according  ta 
Wigmore,  page  194,  the  sounder  view  is  that  the  ballot  itself 
must  furnish  evidence  of  an  unlawful  intention  on  the  part 
of  the  voter,  such  as  his  initials  or  a  mark  known  to  be  his, 
or  the  like.  Neither  can  a  ballot  be  said  to  be  marked  in 
violation  of  law  because  the  voter,  by  reason  of  the  happen- 
ing of  contingencies  or  presence  of  conditions  not  contem- 
plated at  the  time,  is  subsequently  able  to  distinguish  it  from 
all  others.  It  is  true  the  ballot  in  controversy  in  this  case 
might  be  distinguished  by  the  voter  who  marked  it,  since  it 
is  the  only  one  at  the  polling  place  marked  with  a  pencil. 
Yet  the  same  result  would  foriow  in  every  case  where  a  single 
vote  is  cast  for  any  one  of  the  several  candidates  named  on 
the  ballot.  We  are  aware  that  our  views  on  this  branch  of 
the  subject  are  not  in  harmony  with  the  recent  cases  in  the 
supreme  court  of  Connecticut,  viz.:  Talcolt  v.  Philhrick^  59 
Conn.  478,  and  Fields  v.  Osborne,  60  Conn.  544.  In  the  last 
case,  under  a  statute  substantially  like  ours,  but  which  au- 
thorizes the  printing  of  tickets  by  the  respective  political 
parties,  it  was  held  that  the  name  on  the  tickets  of  one  party 
of  a  candidate  for  judge  of  probate  when  said  office  could  not 
oe  filled  at  that  election,  and  on  the  other  of  additional  words 
descriptive  of  one  of  the  offices,  were  distinguishing  marks 
for  which  the  ballots  of  both  parties  should  be  rejected.  To 
our  minds,  however,  the  reasoning  of  the  dissenting  judges  is 
the  more  satisfactory  and  convincing,  and  certainly  more  in 
accord  with  the  weight  of  authority.  We  think,  too,  that  the 
construction  given  our  statute  is  most  promotive  of  fairness 
and  purity  in  elections,  and  less  liable  to  result  in  the  dis- 
franchising of  honest  voters  through  mere  omissions  or  mis- 
takes of  their  own,  or  the  negligence  or  design  of  public 
officers. 

We  have  not  overlooked  the  case  of  People  v.  Board  of  Can- 
vnssers,  129  N.  Y.  395.  The  statute  of  that  state  provides  for 
official  ballots  of  the  different  parties  and  requires  the  county 
clerk  to  see  to  having  them  printed  and  distributed.  For 
the  purpose  of  identifying  them  as  official,  they  are  all  re- 
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quired  to  be  printed  in  the  same  way,  upon  the  same  kind  of 
paper,  and  on  the  back  of  each  ballot  must  be  printed  in 

prescribed  type  the  words    "Official   Ballot    for ,"  and 

after  the  word  "for"  shall  follow  the  name  of  the  polling 
district  for  which  it  is  prepared,  and  &fac  simile  of  the  signa- 
ture of  the  clerk.  It  is  further  provided  that  there  shall  be 
no  indorsement  on  the  ballot  other  than  as  above.  By  an- 
other section  it  is  provided  that  no  inspector  of  elections  shall 
deposit  in  any  ballot  box  any  ballot  which  is  not  properly  in- 
dorsed and  numbered,  and  that  no  ballot  which  has  not  the 
official  indorsement  shall  be  counted.  By  still  another  sec- 
tion it  is  provided  that  all  ballots  on  which  the  voter  or  any 
person  with  his  knowledge  has  placed  any  mark  with  inten- 
tion that  it  shall  afterward  be  distinguished,  shall  be  void 
and  shall  not  be  counted.  The  county  clerk  in  that  case, 
by  accident  or  design,  sent  to  one  polling  district  the  ballots 
prepared  for  another  in  the  same  town  and  vice  versa,  so  that 
the  ballots  voted  by  one  party  in  the  first  district  of  the  town 
of  C.  bore  the  number  of  the  second  district,  and  those  voted 
by  the  same  party  in  the  latter  bore  the  number  of  the  first 
district.  For  this  irregularity  the  ballots  in  question  were  all 
declared  illegal  and  void  by  the  court,  on  the  grounds  that 
the  indorsement  thereon  was  not  jaescribed  by  law,  and  was 
a  distinguishing  mark  within  the  meaning  of  the  statute.  The 
reasons  alleged  by  the  majority  of  the  court  for  holding  the 
indorsement  in  question  to  be  a  distinguishing  mark  are  not 
satisfactory  to  us.  It  is  argued  that  by  means  of  the  erro- 
neous designation  thereon,  the  ballots  were  readily  distinguish- 
able as  those  of  one  political  party,  since  the  mistake  only  in- 
volved those  of  one  party.  This  is  true,  no  doubt,  yet  the  bal- 
lots deposited  in  any  box,  it  is  assumed,  may  always  be  classi- 
fied politically,  from  the  choice  of  candidates  by  the  voters. 
That  case  afi'ords  an  excellent  illustration  of  the  dangerous 
consequences  of  a  strict  construction  of  election  laws,  and 
the  imposing  upon  innocent  voters  of  penalties  for  the  dere- 
liction of  public  officers.  Ballots  to  the  number  of  twelve 
hundred  were  rejected  and  the  majority  of  voters  of  a  dis- 
trict disfranchised  through  no  fault  of  their  own,  but  on  ac- 
count of  the  act  of  a  public  official,  in  whose  integrity  and 
efficiency  they  had  a  right  to  rely.  We  agree  with  the  views 
expressed  by  Judge  Peckham  in  his  dissenting  opinion  in  that 
case,  who  after  stating  the  facts  substantially  as  above,  says: — 
"The  mere  statement  of  the  proposition  to  reverse  the  re- 
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Bult  of  an  election  under  such  circumstances  and  for  such  a 
cause  is  calculated  to  create  in  most  minds  a  feeling  that,  if 
actually  consummated,  gross  injustice  would  thereby  be  done, 
and  that  no  fair  reading  of  any  ballot  law  would  permit  ita 
consummation.  To  utterly  disfranchise  hundreds  of  innocent 
legal  voters  because  the  employee  or  messenger  of  some  publio 
oilicer  made  a  mistake  like  the  one  in  question,  seems  to  me 
to  work  a  burlesque  on  the  ballot  act  and  its  construction. 
Where  any  particular  construction  which  is  given  to  an  act 
leads  to  gross  injustice  or  absurdity,  it  may  generally  be  said 
that  there  is  fault  in  the  construction,  and  that  such  an  end 
was  never  intended  or  suspected  by  the  framers  of  the  act. 
A  construction  of  this  kind  placed  upon  the  act  here  under 
discussion  certainly  tends  to  bring  the  law  itself  into  con- 
tempt. The  construction  of  this  act  by  the  majority  of  the 
court  is,  as  I  believe,  wholly  unnecessary,  and  (I  say  it  with 
great  respect)  unreasonable." 

Notwithstanding  our  conclusion  that  the  ballot  in  contro- 
versy is  valid  and  should  have  been  counted,  we  must  deny 
the  peremptory  writ,  for  the  reason  that  the  ballots  have  all 
been  returned  to  the  county  clerk  and  are  not  now  in  the  cus- 
tody or  under  the  control  of  the  respondents.  We  might  have 
dismissed  the  relator's  action  on  that  ground  without  constru- 
ing the  statute  but  have  felt  constrained,  in  view  of  the  urgent 
request  of  counsel,  to  examine  the  more  important  question 
presented  by  the  record. 

The  other  judges  concur. 

Elections  —  Statutf.3,  When  Mandatory  and  wheit  Directory.  — If  « 
Btatute  expressly  declares  any  particular  act  to  be  essential  to  the  validity 
of  an  election,  or  that  its  omission  shall  render  the  election  void,  the  courts 
must  hold  the  statute  to  be  mandatory,  whether  the  particular  act  goes  to 
the  merits  of  the  election  or  not;  but  if  the  statute  simply  provides  that  cer- 
tain things  shall  be  done  within  a  particular  time  or  in  a  particular  manner, 
and  does  not  declare  that  their  performance  shall  be  essential  to  the  validity 
of  the  election,  they  will  be  regarded  as  mandatory  if  they  affect  the  merits 
of  the  election,  and  as  directory  only  if  they  do  not  affect  its  merits:  Parvin 
r.  Wimberg,  130  lad.  561;  30  Am.  St.  Rep.  254,  and  note;  Bowers  v.  Smith, 
111  Ma  45,  ante  491,  and  note;  State  v.  Saxon,  30  Fla.  6G8;  32  Am.  St.  Rep. 
46,  and  not«. 

ELKcrioNS.  —  Marking  Ballots:  See  note  to  State  ▼.  Saxon,  32  Am.  St. 
Rep.  66.  An  elector  voting  under  the  Australian  system  must  indicate 
his  choice  by  stamping  one  of  the  squares  of  his  ballot;  he  cannot  stamp 
it  elsewhere  and  leave  the  election  officers  to  guess  at  his  intention:  Parvin 
▼.  Wimbfrg,  130  Ind.  5G1;  30  Am.  St.  Rep.  254.  Writing  the  name  of  a  can« 
didate  on  a  ballot,  and  erasing  the  name  of  his  opponent,  must  be  disregarded 
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where  the  statute  reqaires  the  names  of  all  candidates  to  be  printed  on  each 
ballot.  Such  a  statute  is  mandatory:  Stale  ▼.  McElroy,  44  La.  Ann.  79S; 
82  Am,  St.  Rep.  355.  See  De  Walt  r,  Bartley,  146  Pa.  St,  529;  28  Am.  St. 
Rep,  S14,  and  note. 

Mandamus  to  ELEonow  Officers. — Where  there  is  enough  on  the  faoa 
of  a  ballot  to  call  for  the  exercise  of  judgment  by  election  inspectors,  and 
they,  exercising  their  judgment,  decide  that  the  ballot  should  not  be  counted, 
■nch  decision  cannot  be  reviewed  or  controlled  by  mandamu$:  State  r.  Deane^ 
23  Fla.  121;  11  Am.  St.  Rep.  343,  and  note. 


Richardson  v.  Campbell. 

[34  Nebraska,  IBL] 

Iktbrbst  —  Hmher  Rate  for  Nonpayment  of  Debt  —  Penaltt. —  When 
money  is  loaned  at  a  specific  rate  of  interest  on  a  note  containing  a  pro* 
rision  that  if  not  paid  at  maturity  the  maker  shall  pay  a  higher  rate  of 
interest  thereafter,  the  higher  rate  is  in  the  nature  of  a  penalty,  and 
the  payee  can  recover  interest  after  maturity  only  at  the  lower  rata 
agreed  upon. 

INTEREST  —  PRiNciPAt.  AND  CoapoN  NoTEs  —  UsuRY.  —  When  the  rate  of 
interest  agreed  upon  for  the  principal  of  a  loan  is  legal  at  tlie  time  of 
the  execution  of  a  note  therefor,  ,and  coupon  interest  notes  executed 
in  connection  therewith  are  not  to  draw  interest  until  the  maturity  of 
the  principal  debt,  the  contract  is  not  tainted  with  usury,  and  the 
payee  is  entitled  to  interest  thereafter  on  both  the  principal  and  interest 
notes  at  the  rate  agreed  to  be  paid  upon  the  principal  note  before  ma- 
turity, although  a  statute  passed  since  its  execution  has  reduced  the 
legal  rate  of  interest,  and  although  the  parties  agreed  that  both  the 
principal  and  interest  notes  should  draw  a  higher  rate  of  interest  after 
the  maturity  of  the  principal  debt. 

L.  C.  Chapman,  for  the  plaintiff  in  error. 
8.  P.  Davidson,  for  the  defendant  in  error. 

Maxwell,  C.  J.  This  case  was  before  this  court  in  18S9, 
and  is  reported  in  27  Nebraska,  644.  A  rehearing  was  granted 
upon  the  question  of  the  rate  of  interest  to  which  the  plaintiff 
was  entitled,  and  the  case  is  again  submitted  to  the  court. 
It  appears  from  the  record  that  the  original  loan  was  for  six 
hundred  dollars  due  in  five  years.  This  loan  was  made  Feb- 
ruary 29,  1876,  and  at  a  rate  often  per  cent  per  annum,  with 
a  provision  that  if  not  paid  at  maturity  the  note  should  draw 
interest  at  twelve  per  cent.  This  rate  was  lawful  when  the 
note  in  question  was  given.  There  were  also  five  interest 
notes  of  sixty  dollars  each,  payable  five  years  from  date,  which 
were  attached  to  the  principal  note  and  were,  in  fact,  coupons. 

Two  questions  are  presented,  viz.,  1.  Can  the  plaintiff  re- 
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cover  more  than  ten  per  cent  from  the  maturity  of  the  six- 
«  hundred-dollar  note;  and  2.  Is  he  entitled  to  interest  on  tha 

coupons? 

In  Weyrlch  v.  Hohelman,  14  Neb,  432,  the  note  was  to  draw 
ten  per  cent  to  time  of  maturity,  and  if  not  paid  at  that  time 
to  draw  twenty- four  per  cent  thereafter.  The  court  held  that 
the  increased  interest  was  in  the  nature  of  penalty,  and  that 
the  plaintiff  could  recover  interest  only  at  the  contract  rate^ 
viz.,  ten  per  cent:  Conrad  v.  Qihhon,  29  Iowa,  120.  The  plain- 
tiff is  entitled,  therefore,  to  but  ten  per  cent  interest  upon  the 
six-hundred-dollar  note  after  it  became  due. 

2.  In  Mathews  v.  Toogood,  25  Neb.  99,  it  was  held,  in  sub- 
stance, that  where  the  highest  rate  allowed  by  law  is  charged 
upon  the  principal  note,  interest  cannot  be  allowed  upon  the 
coupon  interest  notes,  the  reason  being  that  the  several  notes 
represent  but  one  transaction  and  one  indebtedness;  therefore^ 
if,  considering  the  whole  transaction,  the  interest  agreed  upon 
would  exceed  the  legal  rate,  tlie  contract  will  thereby  be  in 
conflict  with  the  statute.  If  the  rate  agreed  upon  is  within 
the  statutory  limits,  this  objection  will  not  apply.  In  the 
case  at  bar  the  interest  notes  did  not  draw  interest  until  the 
principal  note  became  due  and  the  contract  was  within  the 
provisions  of  the  statute;  that  is,  it  was  not  usurious  when 
made,  and  may  be  enforced.  The  plaintiff  is  entitled  to  in- 
terest on  the  coupon  notes.  The  former  opinion  in  this  re- 
spect will  be  modified  to  conform  to  this  opinion. 

Judgment  accordingly. 

The  Other  judges  concur. 


Interest  afteb  MATaRiT?  —  Whether  Controlled  bt  Contract  or 
Statute.  —  A  sweater  sum  to  be  paid  oa  the  default  of  paying  a  lesser  one 
is  a  penalty  aud  cannot  be  recovered;  and  this  applies  to  a  atipulation  in  & 
note  providing  for  an  increased  rate  of  interest  after  maturity,  both  upon 
principal  and  interest:  Afa^on  v.  OaUender,  2  Minn.  .350;  72  Am.  Dec.  102, 
and  note.  See  extended  notes  to  O'Brienv.  Young,  47  Am.  Rep.  70,  Bru]g» 
V.  Winsmith,  30  Am.  Rep.  47,  and  Horn  v.  Nash,  63  Am.  Dec.  438,  in  which 
this  suDJect  is  very  fully  treated.  A  promissory  note  or  other  obligatiou 
providing  for  a  special  rate  of  interest  will  after  maturity  draw  interest  only 
at  the  statutory  rate,  unless  the  special  rate  is  expressly  agreed  to  be  paid 
after  maturity:  Eaton  v.  BoissonnauU,  67  Me.  540;  24  Am.  Rep.  52,  aud 
note.     See  Adams  v.  Hastings,  6  Cal.  126;  65  Am.  Dec.  496. 

Interest  —  Effect  of  Statute  Chanoino  Legal  Rate  of.  — Interest 
follows  a  contract  according  to  the  law  in  existence  at  the  time  and  place  of 
the  contract,  or  the  performance  of  it,  and  a  subsequent  change  in  the  legal 
rate  does  not  affect  the  contract:  Aguirre  v.  Packard,  14  Cal.  171;  73  Am. 
I>ec,  645,  and  note;  Seymour  v.  Continental  etc.   Ins.   Co.,  44  Coan.  300;  26 
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Ana.  Rep.  469,  aud  note;  North  River  Meadow  Co.  T.  Sh.rew$bury  Church,  22 
N.  J.  L.  424;  53  Am.  Deo.  258;  Lee  r.  Davis,  1  A.  EL  Marsh.  397;  10  Am. 
Dea  746,  and  note;  OeUo  v.  Friend,  46  Kan.  24;  Hinman  v.  Ooodyear,  60 
Ooao.  210.     See  extended  note  to  O'Brien  v.  Young,  47  Am.  Rep.  70. 


State  v.  King. 

[34  Xebraska.,  196.] 
Statutk  07  Ltmitations  applies  to  applications  for  mandamus, 
Manoauus  —  Statittb  of  Limitations.  —  A  proceeding  by  mandamus  to 
recover  public  money  withheld  by  a  public  officer  after  the  expiration  of 
his  term  of  office  is  barred  by  the  statute  of  limitations  after  the  ex- 
piration of  the  time  named  therein  from  the  time  when  the  right  of 
action  accrued. 

Hugh  J.  Dohbs,  for  the  plaintiff  in  error, 

Origgs,  Rinaker  and  Bibby  for  the  defendant  in  error, 

NoRVAL,  J.  The  relator  on  the  sixth  day  of  October,  1890^ 
filed  its  petition  in  the  district  court  of  Gage  County  for  a 
writ  of  mandamus  to  compel  the  respondent  to  pay  into  the 
treasury  of  said  county  the  sum  of  $1,129.50,  alleged  to  be 
due  from  the  respondent  as  the  former  treasurer  of  said  county. 
The  petition  alleges,  in  substance,  that  the  defendant  was  the 
duly  elected,  qualified,  and  acting  treasurer  of  said  county 
from  January  5,  1882,  until  January  6,  1886;  that  as  such 
treasurer  he  collected  and  retained  the  above  sum  in  excess 
of  the  salary  of  said  office,  and  in  excess  of  payments  made 
by  him  for  the  services  of  deputies  and  assistants,  and  of  all 
payments  made  by  him  into  the  county  treasury  of  said  county 
on  account  of  said  office;  and  that  the  respondent  has  at  all 
times  refused  and  neglected,  and  does  now  neglect  and  refuse 
to  pay  said  sum  or  any  portion  thereof  into  the  treasury  of 
said  county. 

The  respondent  demurred  to  the  petition  on  the  following 
grounds:  1.  That  said  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  2.  That  it  appears  on  the  face 
of  relator's  petition  that  the  alleged  causes  of  action  therein  set 
forth  did  not  accrue  within  four  years  from  the  time  of  the 
commencement  of  this  action,  and  are  barred  by  the  statute  of 
limitations.  The  demurrer  was  sustained,  and  the  rehitor 
electing  to  stand  upon  the  petition,  the  action  was  dismissed. 

It  was  the  duty  of  the  respondent,  immediately  upon  the 
expiration  of  his  term  of  office,  to  pay  over  to  his  successor  in 
office  all  moneys  then  ia  his  hands  belonging  to  Gage  County, 
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and  upon  his  failure  bo  to  do  a  cause  of  action  accrued  in 
favor  of  the  county.  It  will  be  observed  that  the  petition 
was  filed  ia  the  court  below  more  than  four  years  after  the 
expiration  of  the  respondent's  terra  of  office  and  after  the 
accruing  of  the  alleged  cause  of  action.  The  case,  therefore, 
falls  directly  within  the  rule  laid  down  by  this  court  in  State 
V.  School  District  No.  9,  30  Neb.  520,  27  Am.  St.  Rep.  420, 
where  it  was  held  that  the  statute  of  limitations  applies  to 
the  proceeding  by  mandamus,  and  that  such  an  action  is 
barred  at  the  expiration  of  four  years.  Although  there  are 
respectable  authorities,  some  of  which  are  cited  in  the  brief 
of  counsel  for  relator,  which  support  the  doctrine  that  pro- 
ceedings in  mandamus  are  not  civil  actions,  within  the  mean- 
ing of  the  code,  and  that  the  statute  of  limitations  does  not 
apply  to  applications  for  mandamus,  yet  we  do  not  see  in  the 
cases  cited  sufficient  cause  for  overruling  our  own  decision  in 
the  case  above  referred  to.  The  question  and  the  authorities 
bearing  thereon  were  fully  considered  at  that  time,  and  the 
arguments  of  the  author  of  that  opinion,  it  seems  to  us,  are 
unanswerable.     The  decision  is  adhered  to. 

The  question  whether  a  demand  and  refusal  to  act  must 
precede  an  application  for  a  writ  of  mandamus,  when  the 
relation  is  on  tlie  part  of  the  public  to  enforce  a  duty  the  re- 
spondent owes  the  public,  we  will  not  now  consider,  for  the 
reason  no  objection  is  made  on  that  ground  to  the  sufficiency 
of  the  petition,  nor  is  the  point  raised  in  the  brief  of  counsel 
for  respondent,  although  the  same  is  discussed  in  the  relator's 
brief. 

As  the  action  is  barred  by  the  statute  of  limitations,  the 
district  court  did  not  err  in  sustaining  the  demurrer  to  the 
petition. 

The  judgment  is  affirmed. 

The.other  judges  concur. 

Mandamus  —  Statdtk  of  LiMrrATioKs  Agaivst.  — A  proeeediag  by  num- 
4lamtM  U  an  action  at  law,  and  may  be  barred  by  the  statute  of  liinitationa: 
StaU  T.  School  District,  30  Neb.  520;  27  Am.  St  Rep.  420,  and  not«. 
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A.TOHISON    AND    NEBRASKA    RaILROAD    CoMPANY    V, 

BOERNER. 

[34  Nebraska,  240.] 

Emikknt  Domaiw  —  Town  Lots  —  Elembsts  o»  Damaqk.  —  When  part  of 
several  contiguous  town  lots  used  and  treated  by  the  owaer  as  one  tract 
ia  appropriated  by  a  railroad  company  for  a  right  of  way,  the  measure  of 
his  damages  is  the  value  of  the  strip  actually  appropriated,  and  tho 
diminution  in  the  value  of  the  portion  remaining  resulting  from  the 
proper  construction  and  careful  operation  of  the  road.  He  is  not  lim« 
ited  in  his  recovery  to  the  land  described  in  the  petition  of  the  company, 
nor  the  award  of  the  commisaionera,  but  may  show  the  direct  efifeot  upoa 
all  of  his  land  accompanying  or  flowing  from  such  appropriation. 

Bminent  Domain  —  Conclusiveness  of  JaooMKNT  for  Damaoks.  —  A  judg. 
ment  of  a  court  having  jurisdiction  to  award  damages  in  a  proceeding  to 
condemn  iauda  for  railroad  purposes  is  conclusive  upon  the  parties 
thereto  as  to  all  questions  therein  actually  litigated,  as  well  as  all  mat- 
ters  necessarily  within  the  issue  joined,  although  not  formally  litigated. 

Eminent  Domain  —  Injory  to  Easement  in  Street  —  Damages  to  Ad- 
JOININO  Owner.  —  An  abutting  lot  owner  may,  by  action  at  law,  recover 
damages  for  the  interference  with  his  easement  in  tbe  street  by  a  rail- 
road company,  when  part  of  his  property  has  been  taken  for  the  right 
of  way;  provided  such  damages  are  not  included  in  those  awarded  for 
such  taking,  and  the  part  taken  is  so  far  distant  as  to  make  the  inter- 
ference with  the  easement  in  the  street  a  separate  and  distinct  injury. 

T.  M.  Marquettj  J.  W.  Deweese,  and  E.  W.  ThomaSj  for  tho 
plaintiff  in  error. 

John  Gagnon  and  C  Gillespie,  for  the  defendant  in  error. 

NoRVAL,  J.  This  action  was  brought  in  the  court  below 
by  August  Boerner,  the  defendant  in  error,  to  recover  damages 
by  reason  of  the  construction  of  the  Atchison  and  Nebraska 
railroad  near  his  real  estate,  in  the  town  of  Rulo.  There  was 
a  trial  to  a  jury,  who  assessed  the  damages  at  fifteen  hundred 
dollars.  The  defendant's  4iiotion  for  a  new  trial  was  overruled^ 
and  judgment  entered  on  the  verdict,  to  reverse  which  the 
railroad  company  brings  error. 

The  property  in  question  is  lots  5,  6,  7,  and  8,  in  block  2, 
in  Rouleau  and  Bedard's  addition  to  the  town  of  Rulo.  The 
lots  are  bounded  on  the  east  by  Commercial  Street,  and  on 
the  north  by  Rouleau  Street.  There  is  an  alley  running  north 
and  south  through  the  center  of  the  block.  Lots  7  and  8  run 
east,  fronting  upon  Commercial  Street,  and  the  rear  ends  abut- 
ting upon  the  alley.  Lots  Sand  6  run  north  and  south,  abut- 
ting against  lot  7  and  fronting  on  Rouleau  Street.  Lot  6  lies 
».long  Commercial  Street,  and  lot  5  adjoins  lot  6  on  the  west. 
Lot  4  in  the  same  block  lies  between  lot  5  and  the  alley.     On 
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lot  6  there  is  a  two-story  frame  brewery  building  used  and 
operated  by  the  defendant  in  error.  There  is  also  upon  the 
lota  a  residence,  ice  house,  and  outbuildings. 

In  1886  the  plaintiff  in  error  constructed  its  line  of  railroad 
in  the  center  of  said  alley,  running  north  and  south,  extend- 
ing through  the  next  two  blocks  south  of  block  2,  thence 
curving  to  the  east  across  Commercial  Street,  making  a  deep 
excavation  across  the  street  which  completely  obstructed  the 
travel  thereon.  A  high  embankment  was  constructed  through 
block  2  for  the  roadbed,  and  a  trestle  bridge  was  built  across 
Rouleau  Street,  near  the  northwest  corner  of  Boerner's  prop- 
erty, so  as  not  to  impede  the  travel  upon  the  street. 

Prior  to  the  location  and  construction  of  the  railroad,  the 
plaintiflf  in  error  caused  to  be  condemned,  for  right  of  way 
purposes,  said  lot  4  and  the  west  thirty-five  feet  off  the  rear 
ends  of  said  lots  7  and  8,  and  deposited  with  the  county  judge, 
as  provided  by  law,  the  amount  of  damages  assessed  by  the 
commissioners.  From  the  award  an  appeal  was  taken  to  the 
district  court.  The  defendant  in  error  was  a  party  to  the 
condemnation  proceedings,  as  was  also  one  Charles  Gagnon, 
who  claimed  an  interest  in  lot  4.  Judgment  was  rendered  in 
the  district  court  for  seven  hundred  dollars  as  damages  sus- 
tained by  reason  of  the  appropriation  of  lot  4,  which  sum  was 
apportioned  between  Boerner  and  Gagnon  according  to  their 
respective  interests  in  the  lot,  after  deducting  the  amount  of 
taxes  on  the  lot  due  the  county.  Boerner  accepted  and  re- 
ceipted for  his  share  of  the  money,  and  in  the  arrangement 
allowed  the  railroad  company  $150  for  the  dwelling  house 
which  stood  on  lot  4,  and  he  subsequently  moved  the  building 
therefrom  onto  lot  7  in  question,  where  he  has  since  resided. 
The  sum  of  $100  was  assessed  for  the  taking  of  the  portions 
of  lots  7  and  8,  the  greater  amount  of  which  went  to  the 
county  treasurer  in  payment  of  the  taxes  charged  against  th-e 
lots. 

It  is  contended  by  the  railroad  company  that  the  defend- 
ant in  error  is  estopped  by  the  adjudication  in  the  condemna- 
tion proceedings  from  prosecuting  this  action.  The  sound- 
ness of  this  position  depends  upon  whether  the  matters  now 
sought  to  be  litigated  were  directly  involved  in  the  former  liti- 
gation. If  they  were,  this  suit  cannot  be  maintained,  for  the 
judgment  of  a  court  having  cognizance  of  the  subject-matter 
is  conclusive  upon  the  parties  thereto  as  to  all  questions  therein 
Actually  litigated,  as  well  as  all  matters  necessarily  withia 
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the  issue  joined,  although  not  formally  litigated:  Wells  on 
Res  Adjudicata,  sees.  10,  217. 

The  undisputed  testimony  discloses  that  lots  4,  5,  6,  7,  and 
8  in  said  block  2  lie  contiguous  to  each  other,  upon  which 
the  defendant  in  error  had  resided  for  nearly  a  quarter  of  a 
century  prior  to  the  location  of  the  railroad,  and  had  operated 
the  brewery  situated  on  one  of  the  lots.  All  the  lots  at  the 
time  of  the  proceedings  to  condemn  lot  4  and  parts  of  lots  7 
and  8  were  improved  and  used  as  one  property.  The  land- 
owner had  the  right  to  have  considered  the  depreciation  in 
value  of  the  portion  of  his  property  not  taken,  resulting  from 
the  proper  construction  and  careful  operation  of  the  road  over 
his  premises,  the  measure  of  his  damages  being  the  value  of 
the  strip  actually  appropriated  and  the  diminution  in  value 
of  the  portion  remaining.  Although  but  a  part  of  the  lots 
are  described  in  the  proceedings  to  condemn,  yet  neither  the 
commissioners  nor  the  district  court  on  appeal  from  the  award, 
were  confined  in  their  investigation  to  the  damages  done  to  the 
lots  mentioned  in  the  petition  for  the  appointing  of  commis- 
sioners. It  was  proper  for  the  commissioners  and  the  jury  to 
consider  the  direct  effect  of  the  location  of  the  road  upon  the 
entire  tract.  Any  other  rule  would  put  it  in  the  power  of  a 
railroad  company  to  limit  the  amount  of  damages  in  condem- 
nation proceedings,  by  describing  in  the  petition  to  the  county 
court  for  the  appointment  of  commissioners  to  condemn  its 
right  of  way,  a  portion  of  the  tract  over  which  its  road  is  to 
be  constructed.  Tiie  rule  for  which  we  contend  is  fully  sus- 
tained by  tlie  authorities. 

In  Wilmes  v.  Minneapolis  etc.  Wy  Co.,  29  Minn.  242,  plain- 
tiflf  was  the  owner  of  120  acres  of  land,  consisting  of  three  for- 
ties in  a  line  from  east  to  west  which  he  occupied  and  used 
as  a  farm,  his  residence  being  upon  the  east  forty.  The  rail- 
road corporation  having  located  the  line  of  its  railway  across 
the  two  westerly  forties,  commenced  proceedings  for  condem- 
nation, describing  in  the  petition  only  the  two  forties  through 
which  tlie  road  crossed.  It  was  held  that  the  owner  was  en- 
titled to  have  considered  as  an  element  of  damages  the  effect 
of  the  appropriation  of  the  right  of  way  upon  the  entire  120 
acres  of  land. 

In  Sheldon  v.  Minneapolis  etc.  Ry  Co.,  29  Minn.  318,  the 
tract  of  land  contained  about  thirty  acres,  a  part  of  which 
had  been  laid  out  and  platted  into  village  lots,  but  the  owner 
continued  to  use  the  whole  tract  as  one  farm.     The  railroad 
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company  filed  its  petition  to  acquire  the  right  of  way  across 
the  land  by  condemnation,  in  which  was  described  only  the 
particular  lots,  accordir^g  to  the  plat  through  which  the  lino 
of  road  was  located,  and  made  no  mention  of  the  remainder 
of  the  tract.  It  was  decided  that  the  landowner  was  not 
limited  in  the  damages  he  was  entitled  to  recover  to  the  lots 
described  in  the  petition,  but  was  entitled  to  compensation  for 
damages  done  to  the  whole  tract  out  of  which  the  right  of  way 
was  taken,  and  that  it  was  not  necessary  that  the  landowner 
should  have  the  description  in  the  petition  corrected  so  as  to 
include  the  entire  tract. 

In  Cummim  v.  Des  Moines  etc.  R'y  Co.y  63  Iowa,  397,  pro- 
ceedings were  instituted  by  the  railway  company  for  the  con- 
demnation for  right  of  way  purposes,  one  of  two  contiguous 
city  lots  owned  and  occupied  by  Cummins  as  one  property. 
But  one  lot  was  described  in  the  proceedings.  It  was  held 
that  he  was  entitled  to  compensation  for  the  injury  to  the 
property  as  a  whole. 

Port  Huron  etc.  Wy  Co.  v.  Voorheis,  50  Mich.  506,  was  a 
proceeding  to  condemn,  for  right  of  way  and  depot  grounds, 
one  of  six  lots  owned  and  occupied  by  Voorheis  as  a  home- 
stead. The  lots  were  divided  by  an  alley.  The  petition,  in 
describing  the  land  sought  to  be  appropriated,  only  refers  to 
one  lot.  It  was  ruled  that  the  award  of  damages  could  not 
be  confined  to  the  portion  actually  taken,  but  must  cover  such 
actual  injury  as  is  done  to  the  entire  homestead,  including 
the  easement  in  the  alley. 

The  same  principle  was  recognized  by  this  court  in  the  case 
of  Northeastern  etc.  R.  R.  Co.  v.  Frazier,  25  Neb.  42.  Maxwell, 
J.,  in  the  opinion  says:  "  The  rule  is,  that  where  a  railway 
runs  through  an  entire  tract,  the  landowner  is  entitled  to  all 
the  damages  which  result  to  liim  from  the  taking.  He  is  not 
limited  to  the  lands  described  in  the  petition  of  the  railway 
company,  nor  the  award  of  the  commissioners,  but  may  show 
the  facts  and  circumstances  and  direct  effect  upon  his  land, 

accompanying  or  flowing  from  such  appropriation In 

other  words,  just  compensation  for  real  estate  taken  or  dam- 
aged entitles  the  owner  of  several  descriptions  used  as  one 
farm  or  body  of  land  to  compensation  for  injury  to  the  whole, 
although  the  right  of  way  extends  across  but  one  or  two  of 
the  subdivisions." 

To  the  same  effect  are  Kansas  etc.  R.  R.  Co.  v.  Merrill,  25 
Kftn.  421;  Atchison  etc.  R.  R.  Co.  v.  Gough,  29  Kan.  94;  Parks 


March,  1892.]     Atchison  etc.  R.  R.  Co.  v.  Boerner.         641 

T.  Wisconsin  Cent.  R,  R.  Co.,  33  Wis.  413;  Hartshorn  v.  Bur- 
lington  etc.  R.  R.  Co.^  52  Iowa,  613. 

At  the  trial  the  defendant  in  error  was  permitted  to  prove 
that  the  company  constructed  through  the  block  in  question, 
a  grade  for  its  roadbed  to  the  height  of  twenty-three  feet; 
that  since  its  construction  the  rains  have  washed  the  dirt  from 
the  grade  onto  the  remaining  portion  of  his  lots  to  the  depth 
of  several  inches;  that  the  engines  throw  dust,  soot,  smoke, 
and  sparks  upon  the  property;  that  the  buildings  are  ia 
danger  of  being  destroyed  by  fire  from  sparks  cast  from  th« 
engine,  and  by  reason  thereof  he  is  unable  to  obtain  any  in- 
Burance.  He  was  also  permitted,  over  defendant's  objections, 
to  prove  the  value  of  the  property  before  the  railroad  was 
built  and  its  value  immediately  after  its  construction.  This 
testimony  was  clearly  incompetent. 

The  evidence  shows  that  the  railroad  was  staked  out  at  the 
time  the  condemnation  proceedings  were  conimenced,  and 
that  the  road  was  subsequently  constructed  on  the  line  thus 
located.  The  assessing  of  the  damages  for  the  appropriation 
of  a  portion  of  Boerner's  property  covered  all  damages  to  the 
"whole  property  occasioned  by  the  location  and  construction 
of  the  road  across  the  premises:  Chicago  etc.  R.  R.  Go.  v.  Wiebe, 
25  Neb,  542.  The  legislature  has  provided  a  mode  for  deter- 
mining the  damages  where  any  portion  of  the  owner's  prop- 
erty is  taken  for  railroad  purposes.  In  such  case  the  damages 
are  to  be  appraised  by  commissioners  appointed  by  the  county 
judge  for  that  purpose,  and  if  either  party  is  dissatisfied  with 
the  award,  an  appeal  may  be  taken  to  the  district  court. 
Boerner  was  entitled  to  have  all  proper  elements  of  damage 
considered  by  the  commissioners,  and,  if  they  failed  to  do  so, 
he  cannot  afterwards  maintain  an  action  to  recover  damages 
thus  omitted,  which  were  necessarily  involved  in  the  issues  in 
the  condemnation  proceedings,  and  which  he  was  bound  to 
present  for  their  consideration  therein. 

It  is  contended  by  counsel  for  defendant  in  error  that  in  the 
condemnation  case  no  compensation  was  made  for  damages 
sustained  by  reason  of  the  building  of  the  railroad  across 
Rouleau  and  Commercial  Streets  and  in  the  alley  through 
said  block  2. 

The  evidence  shows  that  the  property  was  not  damaged  by 
the  construction  of  the  railroad  across  Rouleau  Street.  It  was 
spanned  by  a  bridge  which  permitted  the  street  to  be  used  by 
the  public  the  same  as  before  the  road  was  built.     It  will  be 
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conclusively  presumed  that  the  depreciation  in  value  of  the 
property  by  reason  of  the  building  of  the  road  in  the  alley, 
if  any,  was  considered  and  allowed  by  the  commissioners. 
After  the  railroad  company  had  appropriated  to  its  use  lot  4 
and  parts  of  lots  7  and  8,  the  alley  was  no  longer  of  any  value 
to  defendant  in  error,  for  he  could  not  use  it  for  the  purpose 
of  ingress  to  and  egress  from  the  remainder  of  his  lots.  This 
fact  was  doubtless  taken  into  consideration  in  the  condemna- 
tion case  and  proper  compensation  allowed;  therefore,  had 
that  portion  of  the  property  taken  by  the  railroad  company 
been  sold  to  an  individual  and  the  purchaser  closed  the  alley, 
Boerner  could  not  have  recovered  damages  because  he  suffered 
none,  and  for  the  same  reason  he  is  not  entitled  to  compensa- 
tion in  this  case  for  the  building  of  the  road  in  the  alley. 

The  only  remaining  point  to  be  considered  relates  to  the 
obstruction  of  Commercial  Street.  That  defendant  in  error 
was  entitled  to  compensation  for  the  depreciation  in  the  value 
01  his  property  occasioned  by  the  closing  of  the  street,  there 
ib  no  room  for  doubt:  Gottschalk  v.  Chicago  etc.  R.  R.  Co.,  14 
Neb.  550;  Hastings  etc.  R.  R.  Co.  v.  Jngalls,  15  Neb.  123; 
Omaha  etc.  R.  R.  Co.  v.  Rogers,  16  Neb  117;  Chicago  etc.  R^y 
Co.  v.  Hazels,  26  Neb.  364. 

The  question  presented  is  whether  an  abutting  lot  owner 
may,  by  an  action  at  law,  recover  damages  for  the  interfer- 
ence with  his  easement  in  a  street  by  a  railroad  company, 
where  a  portion  of  his  property  abutting  thereon  has  been  ap- 
propriated by  the  corporation  for  purposes  of  right  of  way. 
That  such  an  action' may  be  maintained  where  no  part  of  the 
plaintiflf's  property  has  been  appropriated  to  the  use  of  the 
company,  but  is  injured  by  the  permanent  interference  with 
his  easement  in  the  street  upon  which  his  real  estate  abuts,  is 
no  longer  an  open  question.  The  doctrine  is  sustained  by 
the  decisions  of  this  court:  Burlington  etc.  R.  R.  Co.  v.  Rein- 
hackle,  15  Neb.  279;  48  Am.  Rep.  342;  R.  V.  R.  Co.  v.  Fellers, 
16  Neb.  169;  Hastings  etc.  R.  R.  Co.  v.  Ingalls.  15  Neb.  123; 
Omaha  etc.  R.  R.  Co.  v.  Janecek,  30  Neb.  276;  27  Am.  St.  Rep. 
399. 

Likewise,  it  has  been  held  by  this  court  that  in  condemna- 
tion proceedings  it  is  proper  to  consider,  as  an  element  of 
damages,  the  depreciation  in  value  of  his  property,  resulting 
from  the  construction  of  a  railroad  across  a  public  highway 
adjoining  the  premises:  Sioux  City  etc.  R.  R.  Co.  v.  Weimery 
16  Neb.  272.     That  was  an  appeal  from  the  assessment  of 


March,  1892.]     Atchison  etc.  R.  R.  Co.  v.  Boerneb.         643 

damages  returned  by  commisflioners  for  the  location  of  a  rail- 
road across  the  defendant's  land.  The  railroad  track  crossed 
a  public  road  thirty-seven  feet  below  the  level  of  the  highway. 
The  defendant,  over  the  objection  of  the  plaintiff,  introduced 
testimony  on  the  trial  in  the  district  court,  "as  to  the  situa- 
tion of  the  land,  as  to  abruptness  and  descents,  in  connectioa 
with  which  the  necessary  cutting  down  and  grading  of  the 
bed  of  the  highway  would  render  a  portion  of  the  land  inac- 
cessible to  said  highway."  This  court  was  asked  to  reverse 
the  case  because  of  the  admission  of  this  testimony.  The  ob- 
jection was  overruled.  In  passing  upon  the  question  the 
court  in  the  opinion  says:  "The  railroad  company,  having 
acquired  the  right  of  way  over  defendant's  land,  must  be  pre- 
sumed to  intend  to  cut  down  its  roadbed  according  to  the 
plan  and  profile  as  testified  to  by  its  engineer;  in  which  case, 
as  I  understand  the  law,  it  would  be  its  duty  to  also  cut  down 
and  grade  the  highway  so  as  to  give  it  a  proper  gradient  for 
the  passage  of  vehicles.  And  if,  by  reason  of  the  peculiar 
situation  and  topography  of  her  land,  such  cutting  down  of 
the  highway  would  be  an  additional  damage  to  the  land,  I 
know  of  no  reason  why  it  should  not  be  allowed  to  her,  but, 
on  the  contrary,  I  think  that  the  provision  of  the  constitution, 
as  well  as  considerations  of  justice,  would  give  it  to  her. 
Hence,  any  proper  testimony  was  admissible  for  the  purpose 
of  enabling  the  jury  to  ascertain  the  fact  and  extent  of  such 
damage." 

We  do  not  question  the  soundness  of  the  authority  to  which 
we  have  just  referred,  but  it  is  not  applicable  here  for  the  rea- 
son that  it  is  predicated  upon  facts  materially  different  from 
those  disclosed  by  the  record  before  us.  In  that  case  the  in- 
terference with  the  highway  was  immediately  in  front  of  the 
plaintiff's  property,  which  rendered  a  portion  thereof  inacces- 
sible to  the  highway.  While  in  the  case  we  are  considering, 
the  point  where  the  street  was  closed  was  more  than  one  thou- 
sand feet  from  Boerner's  premises,  and  the  injury  thereby 
sustained,  if  any,  was  so  far  separate  and  distinct  from  that 
resulting  from  the  taking  of  a  portion  of  his  lots,  as  to  permit 
him  to  bring  the  action.  There  is  no  presumption  that  such 
question  was  litigated  in  the  condemnation  case,  nor  is  there 
anything  in  the  record  to  warrant  an  inference  that  such  mat- 
ter was  therein  adjudicated.  Nor  is  there  any  testimony  from 
which  it  can  be  determined  what  damage,  if  any,  defendant 
in  error  sustained  on  account  of  the  closing  of  Commercial 
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Street.  As  previously  stated,  the  testimony  related  to  the  de- 
preciation in  value  of  the  property  by  reason  of  the  construc- 
tion and  operation  of  the  road  over  the  lots,  instead  of  being 
confined  to  tlie  matter  closing  the  street. 

The  judgment  of  the  district  court  is  reversed,  and  the  causd 
remanded  for  further  proceedings. 

The  other  judges  concur. 

Eminent  Domain  —  Town  Lots  —  Damages.  — The  mere  platting  of  land 
into  blocks  on  a  map  doea  not  divide  it  into  separate  tracts  so  as  to  limit  the 
owner's  damages  to  the  value  of  a  particular  block,  a  small  part  of  which  is 
actually  taken  under  the  right  of  eminent  domain.  He  is  entitled  to  aa 
award  of  such  damages  as  result  to  the  residue  of  his  tract:  Currie  v.  Wav- 
erlyetc  R.  R.  Co.,  52  N.  J.  L.  381;  19  Am.  St.  Rep.  452,  and  note.  The 
measure  of  damages  in  eminent  domain  proceedings  for  railroad  purposes,  is 
the  diflference  between  the  value  of  the  land  as  a  whole  before  and  after  the 
construction  of  the  road:  Wabaf<h  etc  I?.  R.  Co.  v.  McDougall,  126  111.  Ill; 
9  Am.  St.  Rep.  539,  and  note;  Winona  etc.  R.  R.  Co.  v.  Waldron,  1 1  Minn. 
515;  88  Am.  Dec.  100,  and  extended  note  at  page  114;  Driver  y.  Western 
Union  R.  R.  Co.,  32  Wis.  569;  14  Am.  Rep.  726;  Penmylvania  etc  R.  R.  Co. 
▼.  Cleari/,  125  Pa.  St.  442;  11  Am.  St,  Rep,  913. 

Eminent  Domain  —  Damages  to  Abutting  Owners:  See  Pennsylvania 
Co.  V,  Schuylkill  etc  R.  R.  Co.,  151  Pa.  St.  334;  31  Am.  St.  Rep.  762,  and 
note;  Jones  v,  Erie  etc  R.  R.  Co.,  151  Pa.  St.  30;  31  Am,  St.  Rep.  722,  and 
note;  Selden  v.  Jacksonville,  28  Fla.  558;  "29  Am.  St.  Rep.  278,  and  especially 
note.  See  also  extended  note  to  Venderlip  v.  Grand  Rapida,  Iti  Am.  St.  Rep. 
at  page  612. 


First    National    Bank    op    Pawnee    City    v, 

Sprague. 

[34  Nebraska,  318.] 

Baitks  and  Banking  —  Collections  —  Liability  for  Default  o»  Corrb- 
SPONDENT,  — A  bank  which  receives  for  collection  merely  a  note  or  draft 
payable  at  a  distant  point,  with  an  understanding  that  such  collection 
la  for  accommodation  only,  or  that  it  shall  receive  no  compensation  be- 
yond the  customary  exchange,  is  not  liable  for  the  defaults  of  a  suitable 
and  reputable  correspondent  at  the  place  of  payment,  to  whom  it  has 
forwarded  such  note  or  draft  with  proper  instructions  for  the  collection 
and  remittance  of  the  proceeds  thereof. 

Banks  and  Banking  —  Collections — Liability  of  Forwarding  Bank. 
The  liability  of  a  bank  taking  a  note  or  bill  for  collection,  which  is  pay- 
able at  a  distance,  extends  merely  to  the  selection  of  a  suitable  and  com- 
petent agent  at  the  place  of  payment,  and  to  the  transmission  of  the 
paper  to  such  agent  with  proper  instructions,  and  the  corresponding 
bank  is  the  agent,  not  of  the  transmitting  bank,  but  of  the  holder,  so 
that  such  bank  is  not  liable  for  the  default  of  the  correspondent  selected 
with  due  care. 

Basks  and  Banking  —  Collections  —  Liability  of  Transmitting  Bank. 
The  exchange  usually  charged  by  banks  for  the  transmission  of  money 
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to  distant  poiats  is  not  snfficient  consideration  to  snppnrt  an  implied 
promise  on  the  part  of  the  forwarding  bank  to  insure  against  loss  on  ac- 
count of  the  fraud  or  insolvency  of  its  correspondent  to  make  collections* 

Story  and  Story,  for  the  plaintiff  in  error. 

J.  L.  Edwards,  for  the  defendant  in  error. 

Post,  J.     On  the  third  day  of  February,  1888,  at  Pawnee 
City,  in  this  state,  the  defendant  in  error  drew  a  sight  draft 
on   Davis   and  Wedd,  residing  at  Cafion  City,  Colorado,  of 
which  the  following  is  a  copy:  — 
**  86.75.  First  National  Bank, 

"Pawnee  City,  Neb.,  Feb.  3,  18S8. 

"Pay  to  the  order  of  First  National  Bank  of  Pawnee  City, 
Neb.,  eighty-five  and  -j^  dollars,  with  exchange  and  collectioa 
charges,  value  received,  and  charge  the  same  to  account  of 

"H.  W.  Spkague. 

"To  Messrs.  Davis  and  "Wedd,  Cafion  City,  Colo. 

"  No.  C  5238." 

The  said  draft  was  by  the  drawer  left  with  the  plaintiff  in 
error,  at  its  banking  house  in  Pawnee  City,  for  collection,  and 
by  it  forwarded  for  collection  to  the  Exchange  Bank  of  Canon 
City,  Colorado,  and  by  the  latter  collected  in  full  from  the 
drawees.  The  last-named  bank  failed  without  having  remit- 
ted the  proceeds  of  said  draft,  and  no  part  thereof  has  been 
paid  either  to  the  plaintiff  or  the  defendant  in  error.  There  is 
no  controversy  with  reference  to  the  facts  on  this  branch  of  the 
case.  Defendant  in  error  was  a  customer  of  the  bank,  and 
was  in  the  habit  of  shipping  butter  to  parties  at  distant  points, 
and  making  sight  drafts  therefor,  payable  to  its  order,  credit 
being  given  him  for  the  proceeds  thereof  when  collected.  It 
further  appears  that  defendant  in  error  was  permitted  by  the 
bank  to  overdraw  his  account  by  reason  of  such  collections. 
It  does  not  appear  that  plaintiff  in  error  was  in  the  hal)it  of 
making  any  charge  for  collecting  said  drafts.  With  reference 
to  the  transaction  in  question  he  testifies  as  follows:  — 

Q.  Did  you  expect  them  to  charge  you  anything  for  collect- 
ing this  draft? 

A.  Not  directly;  no,  I  think  not.  If  I  had  not  been  doing 
my  banking  business  with  them  I  would  expect  to  pay  them, 
but  as  I  was  doing  my  business  there,  and  they  charged  two 
per  cent  for  overdrafts  right  along,  and  I  frequently  made 
overdrafts,  I  supposed  they  did  this  as  a  favor. 

There  is  no  pretense  that  the  bank  in  this  case  was  guilty 
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of  negligence  in  forwarding  the  draft,  in  the  selection  of  its 
correspondents,  or  in  giving  instructions  to  tiie  latter  with 
reference  to  the  ccllectiou  or  remittance  of  the  money  when 
collected. 

The  only  question  for  consideration  is  whether  the  plaintiflP 
in  error,  in  view  of  the  facts  stated,  is  answerable  for  the  de- 
fault of  the  bank  at  Canon  City. 

The  court  on  its  own  motion  gave  the  following  instructions: 
"The  court  instructs  the  jury  that  when  a  home  bank  re- 
ceives for  collection  merely  a  draft  drawn  upon  a  person  resid- 
ing in  another  place,  which  draft,  from  the  nature  of  the  busi- 
ness and  general  usage  in  such  cases,  will  have  to  be  trans- 
mitted for  collection  to  some  correspondent  bank  at  the  place 
where  the  debtor  resides,  and  for  the  collection  of  which  draft 
the  home  bank  will  receive  only  the  customary  exchange,  in 
absence  of  any  express  agreement  between  the  parties  to  the 
contrary,  the  home  bank,  if  it  exercises  due  and  ordinary  care 
in  selecting  such  correspondent  bank  and  transmits  such  draft 
for  collection  to  such  correspondent  bank,  will  not  be  liable 
for  the  default  or  failure  of  such  correspondent  bank  to  remit 
moneys  collected  by  it  upon  such  draft." 

If  this  instruction  correctly  states  the  law  applicable  to 
the  case,  the  motion  for  a  new  trial  should  have  been  sus- 
tained. The  courts,  as  well  as  the  text  writers,  differ  widely 
upon  the  question  presented.  It  is  held  by  the  courts  of  th& 
United  States,  New  York,  New  Jersey,  Ohio,  Indiana,  Min- 
nesota, and  perhaps  others  following  the  English  cases,  that 
where  a  note  or  bill  is  received  for  collection  by  a  bank  and 
by  it  transmitted  to  a  correspondent  at  a  distaoce  for  present- 
ment and  demand,  the  latter  is  the  agent  of  the  transmitting 
bank  only,  which  will  be  liable  for  the  default  of  its  corres- 
pondent. This  view  is  also  approved  by  Mr.  Daniel  in  his 
work  on  Negotiable  Instruments,  vol.  1,  324.  The  leading  case 
holding  thus,  is  Allen  v.  Merchants^  Bank,  22  Wend.  215,  34 
Am.  Dec.  289,- in  which,  by  a  vote  of  fourteen  to  ten  senators, 
the  opinion  of  Chancellor  Walworth  in  the  same  case  was 
overruled,  and  which  has  then  been  followed  and  approved" 
by  the  court  of  appeals  in  numerous  cases.  It  will  be  observed, 
too,  that  when  since  this  rule  was  adopted  by  the  supreme 
court  of  the  United  States,  Hoover  v.  Wise,  91  U.  S.  308,  dis- 
senting opinions  were  filed  by  Justices  Miller,  Clifford,  and 
Bradley.  Mr.  Freeman  in  a  note  to  Allen  v.  Merchants'  Bank, 
84  Am.  Dec.  315,  while  expressing  a  preference  for  the  rule 
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above  stated,  says:  "  The  preponderance  of  authority  is  against 
the  principal  case  and  in  favor  of  the  rule  that  tlie  liability 
of  a  bank,  taking  a  note  or  bill  for  collection  which  is  payable 
at  a  distance,  extends  merely  to  the  selection  of  a  suitable  and 
competent  agent  at  the  place  of  payment,  and  to  the  trans- 
mission of  the  paper  to  such  agent  with  proper  instructions, 
and  that  the  corresponding  bank  is  the  agent,  not  of  the  trans- 
mitting b^nk,  but  of  the  holder,  so  that  the  transmitting  bank 
is  not  liable  for  the  default  of  the  correspondent,  where  due 
care  has  been  used  in  selecting  such  correspondent."  The  fore- 
going proposition  is  sustained  by  the  following  cases:  Fabens  v. 
Mercantile  Bank,  23  Pick.  330;  34  Am.  Dec.  59;  Dorchester  etc. 
Bank  v.  New  England  Bank,  1  Gush.  177;  Jackson  v.  Union 
Bank,  6  Har.  &  J.  121;  Citizens'  Bank  v.  Howell,  8  Md.  530; 
63  Am.  Dec.  714;  East-Haddam  Bank  v.  Scovil,  12  Conn.  303; 
Lawrence  v.  Stonington  Bank,Q  Conn.  521;  Milliken  v.  Shap- 
leigh,  36  Mo.  596;  88  Am.  Doc.  171;  Daly  v.  Butchers'  etc. 
Bank,  56  Mo.  94;  17  Am.  Rep.  663;  ^tna  Ins.  Co.  v.  Alton 
City  Bank,  25  III.  243;  79  Am.  Dec.  328;  Bank  of  Louisville  v. 
First  Nat.  Bank,  8  Baxt.  101;  35  Am.  Rep.  691;  Guelich  v. 
National  St.  Bank,  56  Iowa,  434;  41  Am.  Rep.  110;  Stacy  v. 
Dane  Co.  Bank,  12  Wis.  629*;  Tlernan  v.  Commercial  Bank,  7 
How.  648;  40  Am.  Dec.  83;  Bowling  v.  Arthur,  34  Miss.  41; 
Mechanics'  Bank  v.  Earp,  4  Rawle,  384;  Baldwin  v.  Bank  of 
La.,  1  La.  Ann.  13;  45  Am.  Dec.  72;  Hyde  v.  Planters'  Bank, 
17  La.  560;  36  Am.  Dec.  621;  Bank  of  Lindshorg  v.  Ober,  31 
Kan.  599.  The  doctrine  of  these  cases  is  expressly  approved 
in  Morse  on  Banking,  3d  ed.,  c.  17. 

A  discussion  of  the  reasons  wliich  have  so  often  been  ad- 
vanced by  courts  in  support  of  the  opposing  views  of  the  ques- 
tion involved  will  not  be  profitable  in  this  connection.  h\ 
our  opinion  the  rule  stated  in  the  instruction  given  by  the 
court  and  set  out  above  is  not  only  in  accord  with  the  weight 
of  authority,  but  is  sustained  by  reasons  sounder  in  tliemseivcs 
and  more  in  consonance  with  the  principles  which  underlie 
and  determine  the  relations  of  principal  and  agent. 

This  is  believed  to  be  a  typical  case  and  to  be  fairly  illus- 
trative of  the  method  of  making  collections  through  the  agency 
of  banks  in  this  country  at  this  time.  Wliatever  may  have 
been  the  reasons,  arising  out  of  the  business  methods  existing 
at  the  time,  Allen  v.  Merchants  Bank,  22  Wend.  215,  34  Am. 
Dec.  289,  was  decided,  for  the  rule  adopted  therein,  tlie  rcasrin 
for  such  a  rule  is  wanting  in  view  of  the  present  clianged  con- 


648  '  First  National  Bank  v.  SpRAauK.     [Nebraska, 

ditions.  Banks,  as  a  general  rule,  have  now  no  facilitiea  for 
making  collections  at  distant  points  not  enjoyed  by  the  busi- 
ness public  at  large.  Formerly  they  may  have  enjoyed  a 
monopoly  of  information  relative  to  location,  names,  and  cred- 
its of  banks  at  distant  or  remote  points.  To-day,  however, 
business  men,  by  means  of  the  information  derived  from  the 
press  and  the  numerous  directories  at  tlieir  command,  may 
collect  their  bills  throuj^h  the  medium  of  banks  at  the  place 
of  payment  as  cheaply,  safely,  and  expeditiously  as  their 
local  banks. 

It  is  more  convenient,  and  therefore  more  frequent,  for 
customers  to  deposit  drafts  and  acceptances  with  their  home 
banks  for  collection,  paying  therefor  the  cost  of  exchange  only* 
In  this  case,  for  instance,  the  bank  not  only  made  the  collec- 
tions for  defendants  in  error  without  charge,  but  allowed  him 
to  overdraw  on  account  thereof,  thus  realizing  on  his  paper 
at  once.  As  said  by  Chancellor  Walworth  in  Allen  v.  Afer- 
chants  Bank,  22  Wend.  215,  34  Am.  Dec.  289,  there  is  in  casea 
like  this  no  consideration  sufficient  to  support  an  undertaking 
by  a  l);ink  to  answer  for  the  default  of  a  correspondent  where 
it  has,  without  fraud  or  negligence,  in  proper  time,  forwarded 
the  paper  to  a  reputable  correspondent  with  proper  instruc- 
tions, and  when  the  loss  is  not  occasioned  by  the  act  or  omis- 
sion of  any  of  its  immediate  agents  or  servants.  The  theory 
of  those  cases  which  hold  the  remitting  bank  liable  is,  that 
the  advantage  of  exchange  between  different  points  is  a  suffi- 
cient inducement  for  banks  to  assume  the  liability  sought  to 
be  imposed.  This  may  be  conceded  so  far  as  the  inconveni- 
ence and  costs  of  collection  is  concerned,  but  to  us  it  seems 
wholly  inadequate  as  a  consideration  for  an  implied  under- 
taking to  insure  against  loss  on  account  of  the  fraud  or  insol- 
vency of  a  correspondent. 

The  supreme  court  of  Tennessee,  in  Banlc  of  Louisville  v. 
First  Nat.  Bank,  8  Baxt.  101,  35  Am.  Rep.  691,  after  a  thorough 
examination  of  the  cases  on  the  subject,  summarizes  as  follows: 
"The  more  reasonable  and  just  construction  of  the  undertak- 
ing of  the  bank  in  which  the  bill  is  deposited  for  collection  is 
that  when  the  bill  is  payable  at  another  and  distant  place, 
the  bank  so  receiving  the  bill  discharges  itself  of  liability  by 
transmitting  the  same,  in  due  time,  to  a  suitable  and  reputable 
bank  or  other  agent  at  the  place  of  payment;  and  in  such 
case  it  is  manifest  that  a  subagent  must  be  employed,  and 
the  assent  of  the  principal  is  implied,  as  it  cannot  be  said 
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that  the  receiving  bank  was  expected  or  bound  to  send  one  of 
its  own  officers  to  the  distant  point  of  payment  for  the  pur- 
pose of  personally  attending  to  the  collection  for  the  very  in- 
adequate compensation  usually  paid  to  banks  for  such  ser- 
vice." To  the  views  thus  expressed  we  give  our  unqualified 
assent.  The  motion  for  a  new  trial  should  have  been  sus- 
tained. The  judgment  of  the  district  court  is  reversed,  and 
the  case  remanded  for  further  proceedings  in  the  district 
court. 

The  other  judges  concur. 

Banks  —  Liability  of  for  Bills  Transmittbd  to  Agent  for  Collbo- 
HON.  —  A  bank  receiving  a  bill  for  collection  payable  at  a  distant  point  is 
impliedly  instructed  to  send  it  to  a  suitable  agent  at  the  place  of  payment 
for  collection,  and  such  agent,  when  selected  by  it,  becomes  the  agent  of  the 
owner,  for  whose  negligence  the  bank  cannot  be  held  liable:  Bank  v.  Cum' 
minga,  89  Tenn.  609;  24  Am.  St.  Rep.  618;  ^tna  Ins.  Co.  v.  AUon  City 
Bank,  25  111.  243;  79  Am.  Deo.  328;  Daly  v.  Butchers'  etc.  Bank,  56  Mo.  94; 
17  Am.  Rep.  663,  and  note;  Oudich  v.  National  Slate  Bank,  56  Iowa,  434; 
41  Am.  Rep.  110,  and  note;  Sahlein  v.  Bank,  90  Tenn.  221.  Tliere  is  a  great 
conflict  of  authorities  on  this  proposition.  The  contrary  doctrine  to  that 
maintained  by  the  principal  case  and  those  cited  above  may  be  found  in 
Streisajuth  v.  National  etc.  Bank,  43  Minn.  50;  19  Am.  St.  Rep.  213,  and 
note;  German  Nat,  Bank  v.  Burns,  12  Col.  539;  13  Am.  St.  Rep.  247,  and 
note  with  the  cases  showing  the  conflict  of  opinion  collected;  St.  Nicholas 
Bank  y.  State  Nat.  Bank,  128  N.  Y.  26.  For  a  thorough  discussion  of  the 
unbject,  sea  monographio  note  to  Allen  r.  Merchant't  Bank,  34  Am.  Dec.  307. 
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CoHPOuNDiNo  Felony  —  Duress  —  What  does  not  Constitute.  —  When 
a  mortgagor  has  either  stolen  or  wrongfully  removed  the  mortgaged 
property,  and  npon  being  arrested  and  imprisoned  therefor  gives  his 
note  with  sureties  for  the  payment  of  the  mortgage  debt,  this  alone  will 
not  constitute  duress  or  compounding  a  felony  in  the  execution  of  the 
note,  and  such  defenses  cannot  be  relied  upon  by  the  surety  in  an  action 
on  the  note  without  other  evidence. 

CJoMPOUNDiNO  Felony  as  Defense.  — The  owner  of  goods  stolen  or  wrong- 
fully taken  has  a  right  to  receive  compensation  tor  the  injury  sustained, 
and  may  take  a  note  signed  with  sureties  therefor;  and  in  such  case,  un- 
less there  is  an  agreement  not  to  prosecute  or  to  suppress  evidence  of 
the  crime,  the  defense  of  compouniling  a  felony  is  not  available  against 
the  note. 

Paul  and  Templin,  for  the  plaintiff  in  error. 

Damall  and  Kendall,  for  the  defendant  in  error. 
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Maxwell,  C.  J.    This  action  was  brought  on  a  promissory 
note,  as  follows:^ 
•*$344.  Plattsmouth,  Neb.,  July  7,  1883. 

"One  day  after  date,  we  jointly  and  severally  promise  to 
pay  to  the  order  of  the  Bank  of  Cass  County  three  hundred 
and  forty-four  dollars,  value  received,  with  interest  at  ten  per 
cent  per  annum  from  maturity  until  paid.  Negotiable  and 
payable  at  the  Bank  of  Cass  County. 

"  William  R.  Shaw. 
"Adam  Brickeb. 
"  W.  R.  Anthony." 

Bricker  alone  answered  the  petition,  in  which  he  evidently 
sought  to  allege  the  compounding  of  a  felony.  In  the  briefs^ 
however,  the  defense  is  claimed  to  be  duress;  that  is,  that  the 
note  in  question  was  executed  under  duress.  On  the  trial  of 
the  cause  the  jury  returned  a  verdict  for  the  defendants,  upon 
which  judgment  was  rendered.  It  appears  from  the  record 
that  some  time  prior  to  the  giving  of  the  note  in  question 
William  R.  Shaw  had  executed  a  mortgage  to  a  man  named 
Sharp,  upon  certain  personal  property  possessed  by  him;  that 
Sharp  transferred  the  mortgage  and  note  accompanying  the 
same  to  the  plaintiff;  that  the  del'eudant  Shaw  either  sold 
the  property  or  removed  it  from  the  county;  the  proof  on  that 
point  is  not  very  clear,  nor  is  it  material  now. 

It  also  appears  that  Shaw  was  arrested  on  complaint  of 
the  plaintiff,  and  placed  in  the  jail  of  Cass  County,  appa- 
rently waiting  an  examination  when  the  defendant,  with  one 
Antliony,  gave  a  new  note  for  the  amount  of  the  debt  and 
costs,  and  the  former  note  and  mortgage  were  delivered  up. 
There  is  some  testimony  tending  to  show  that  they  were  de- 
livered to  the  defendant  Bricker,  but' whether  so  delivered  or 
not  cannot  affect  this  case.  On  the  4th  of  October,  1884,  the 
defendant  paid  on  the  note  in  question  the  sum  of  $34.40,  and 
October  17, 1887,  the  sum  of  $50.  The  remainder  of  the  note 
is  unpaid. 

Section  177  of  the  Criminal  Code  provides:  "If  any  person 
shall  take  money,  goods,  chattels,  lands,  or  other  reward,  or 
promise  thereof,  to  compound  any  criminal  offense,  such  per- 
son shall  be  fined  in  double  the  sura  or  value  of  the  thing 
agreed  for  or  taken,  but  no  person  shall  be  debarred  from 
taking  his  goods  or  property  from  the  thief  or  felon,  or  re- 
ceiving compensation  for  the  private  injury  occasioned  by  the 
commission  of  any  such  criminal  offense." 


May,  1892.]      Cass  County  Bank  v.  Brickkr.  G51 

In  School  District  v.  Alderson,  6  Dak.  145,  the  defense  was 
that  the  note  was  given  to  compound  a  felony.  The  court 
says:  "In  defenses  of  this  iiind,  where  it  is  sought  to  invalidate 
a  written  contract  by  parol  evidence,  it  should  be  made  to 
clearly  appear  that  the  arrangement  was  in  contravention  of 
public  policy.  Vague  and  indefinite  statements  are  not  suffi- 
cient. The  understanding  or  agreement  relied  on  must  be  posi- 
tive and  certain,  entered  into  and  relied  upon  by  both  parties. 

"Says  Judge  Caldwell,  in  Sivann  v.  Swann,  21  Fed.  Rep. 
299:  'No  court  ought  to  refuse  its  aid  to  enforce  a  con- 
tract on  doubtful  and  uncertain  grounds.  The  burden  is  oa 
the  defendant  to  show  that  its  enforcement  would  be  in  vio- 
lation of  the  settled  public  policy  of  this  state  or  injurious  to 
the  morals  of  its  people.  Vague  surmises  and  flippant  asser- 
tions as  to  what  is  the  public  policy  of  the  state,  or  what 
would  be  shocking  to  the  moral  sense  of  its  people,  are  not 
to  be  indulged  in.' 

"Says  the  lord  chief  justice,  in  Walsh  v.  Fussell,  6  Bing. 
163:  'To  hold  a  contract  void  on  the  ground  of  its  impolicy 
or  inconvenience,  we  ought  to  be  clearly  satisfied  that  the 
performance  of  it  would  be  necessarily  attended  with  injury 
or  inconvenience  to  the  public' 

"In  Main  v.  Willettf  57  Iowa,  705,  one  witness  being  asked 
what  the  consideration  was,  said  that  A  wanted  to  prosecute 
B  for  adultery  with  his  wife,  and  the  note  was  executed  so  as 
not  to  have  any  fuss  with  him  about  it, — to  settle  up  the 
matter.  The  court  held  that  the  design  to  compound  a  crimi- 
nal prosecution  did  not  clearly  appear,  and  that  verdict  should 
have  been  for  the  plaintifiF.  Says  the  chief  justice:  'An  agree- 
ment is  not  void  on  this  ground  unless  it  expressly  and  un- 
questionably contravenes  public  policy,  and  be  manifestly  in- 
jurious to  the  interest  of  the  state.'  Iowa  likens  it  to  declar- 
ing a  law  unconstitutional  and  void. 

"  Says  Judge  Cole,  in  Richmond  v.  Dubuque  etc.  R.  R.  Co.^ 
26  Iowa,  202:  'The  power  of  the  courts  to  declare  a  contract 
void  for  being  in  contravention  of  sound  public  policy  is  a 
very  delicate  and  undefined  power,  and,  like  the  power  to 
declare  a  statute  unconstitutional,  should  be  exercised  only 
in  cases  free  from  doubt.* 

"In  Kellogg  v.  Larkin,  3  Finn.  123,  56  Am.  Dec.  164,  the 
court  says:  '  Before  a  court  should  determine  a  contract  which 
has  been  entered  into  in  good  faith,  stipulating  for  nothing 
that  is  malum  i»  w,  .  .  .  .  to  be  void  as  contravening  the 
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policy  of  the  state,  it  should  be  satisfied  that  the  advantage 
to  aoorue  to  the  public  for  so  holding  is  certain  and  substan- 
tial, not  theoretical  or  problematical.  He  is  the  safest  mag- 
istrate who  is  more  watchful  over  the  rights  of  the  individual 
than  over  the  convenience  of  the  public,  as  that  is  the  best 
government  which  guards  more  vigilantly  the  freedom  of  the 
subject  than  the  rights  of  the  state.' 

"  In  Johnston  v.  Allen,  22  Fla.  224,  1  Am.  St.  Rep.  180,  it 
was  held  that  '  where  a  valid  acceptance  is  transferred  by  the 
payee  to  a  person  under  arrest  for  embezzlement,  to  enable 
hira  to  effect  a  compromise,  and  is  given  by  him  to  the  per- 
sons from  whom  he  has  embezzled  to  secure  the  payment  of 
whatever  sum  might  be  due  from  him,  the  acceptance  is  not 
thereby  made  invalid,  as  given  to  compound  a  felony,  unless, 
in  consideration  thereof,  the  persons  from  whom  he  embezzled 
agreed  to  abandon  the  prosecution  against  him;  and  even  then 
the  liability  of  the  acceptor  is  not  afifected  if  he  was  not  privy 
to  the  agreement.' 

"In  Barrett  v.  Weber,  125  N.  Y.  18,  it  was  held  that  a  mort- 
gage given  by  a  married  woman  to  secure  the  payment  of 
goods  stolen  by  her  husband  is  not  void,  as  given  to  compound 
felony,  in  the  absence  of  any  promise  on  the  part  of  the  mort- 
gagees to  forbear  prosecution  for  the  crime,  or  to  suppress  evi- 
dence tending  to  prove  it;  and  in  Schultz  v.  Catlin,  78  Wis. 
611,  where  the  felony  was  denied  by  the  defendant,  it  was 
held  a  note  given  for  the  debt  could  not  be  avoided  by  the 
defense  that  it  was  given  to  compound  a  felony." 

In  order  to  establish  the  defense  of  compounding  a  felony  it 
must  appear  that  there  was  an  agreement  not  to  prosecute  the 
case  or  to  suppress  evidence  tending  to  prove  it.  The  owner 
of  goods  stolen  has  a  right  to  receive  compensation  therefor. 
The  person  accused  may  be  anxious  to  make  restitution,  but 
be  unable  to  pay  at  once,  and  hence  must  give  security,  either 
personally  or  through  his  friends,  and  the  mere  fact  that  he  is 
liable  to  be  punished  for  the  crime  will  not  invalidate  the  ob- 
ligation. This  rule  was  established  in  Mundy  v.  Whittemorey 
15  Neb.  647,  and  is  believed  to  be  sound  law,  and  this  disposes 
of  the  question  of  duress,  so  strongly  urged  on  behalf  of  the 
defendant  in  error. 

There  are  other  reasons  why  the  defendant  Bricker  is  lia- 
bltt.     We  find  the  following  letters  in  the  record:  — 

"  St.  Paul,  Neb.,  May  6,  1887. 

**Mr.  J.  M.  Patterson,  Plattsmouth  —  Dear  Sir:    Yours  of 
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the  3d  at  hand.  I  doa't  blame  you  for  writing  me  a  sharp 
letter.  I  ought  to  have  wrote  long  ago.  I  made  a  settlement 
with  William  Shaw.  He  swapped  his  place  for  cattle,  and  I 
took  the  cattle.  I  had  to  allow  more  for  them  than  I  could 
get  for  them  now.  I  took  them,  and  am  to.  pay  Shaw.  Mr. 
Anthony  has  got  nothing,  so  I  knew  I  would  have  the  note  to 
pay.  I  got  thirty-three  head  of  yearling  calves.  I  also  had 
to  furnish  Shaw  with  one  hundred  dollars  more  money,  so  he 
owes  me  one  hundred  dollars  yet.  He  had  a  loan  on  his  place, 
80  he  has  nothing  left.  It  would  be  almost  impossible  for  me 
to  pay  you  now,  and  will  pay  you  as  quick  as  I  can.  I  think 
can  pay  you  soon,  the  interest  at  least.  I  can  hardly  ask  you 
to  wait  any  longer,  but  you  know  had  it  not  been  for  me  you 
would  never  got  anything.  Of  course  you  have  never  got 
much  yet,  but  you  will  get  it,  but  I  don't  want  you  to  sue  it, 
for  I  will  pay  it  as  soon  as  I  can,  for  I  can  make  the  money 
out  of  the  calves  after  awhile.  Hope  I  can  pay  you  soon. 
"Yours  truly,  Adam  Bricker." 

"Atlanta,  Nkbr.,  February  21,  18<S7. 

"Mr.  J.  M.  Patterson  —  Sir:  I  am  trying  to  settle  with  Wm. 
Shaw.  I  have  to  take  his  place,  and  if  I  do  I  will  have  to 
ask  wait  on  me  till  I  can  sell  it.  Please  let  it  be  till  you  hear 
from  me.     Will  write  soon.  Adam  Bricker." 

These  calves  are  shown  to  have  been  worth  at  the  time  of 
purchase  at  least  eight  dollars  per  head,  and  so  far  as  we  can 
judge  the  defendant,  in  consideration  of  receiving  them,  as- 
sumed the  payment  of  the  note.  In  no  view  of  the  case,  there- 
fore, can  the  judgment  be  sustained.  The  judgment  is 
reversed  and  the  cause  remanded  for  further  proceedings. 

The  other  judges  concur. 

CosiPO0NDrNa  Fklont  —  What  doks  not  CoNSTrTUTK.  —  Tn  all  cases 
where  parties  have  suffered  injury  from  the  cominissiou  of  a  felony,  they 
may  settle  their  private  damagea  in  any  way  they  see  fit,  provided  they  do 
not  include  ia  such  settlemeut  the  stiflin'^  of  the  criminal  prosecution  for 
Buch  felony:  Johnnton  v.  Allen,  22  Fla.  2'24;  1  Am.  St.  Rep  180,  and  note; 
Barrett  v.  Wtber,  125  N.  Y.  18.  See  extended  notes  to  7\)ion  of  Hinfshnnjh 
y,  Sumner,  'M  Am.  Dec.  603,  and  Hill  v.  Freemm,  49  Atii.  Rep.  49.  Ati 
agreement  by  one  who  ia  threatened  with  a  criminal  prosecution  for  bas- 
tardy to  pay  the  motlier  a  certain  snm  for  tlie  maintenance  of  the  cliild 
is  a  valid  contract,  even  though  it  discloses  on  its  face  that  it  is  exe- 
cuted to  stifle  such  prosecution:  Rohrheimer  v.  Winters,  120  Fa.  St.  253.  See 
also  Bibb  V.  Hitchcock,  49  Ala.  408;  20  Am.  Rep.  288,  and  note.  A  promise 
not  to  prosecute  for  a  crime  is  not  illegal  so  as  to  avoid  a  contract  baaed 
thereon,  nidess  it  is  made  for  the  sake  of  gain,  and  not  from  motives  of 
eompaaaioa:    Ward  v.  Allen,  2  Met.  53;  35  Am.  Deo.  387. 
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[34  NebbaskJi,  628.] 
COHPORATIONS  —  iNORKASa    Of    StOCK  —  StOCKHOLDEB'S     RiQHT    TO     PaB- 

OHASB.  — The  right  to  increass  in  the  capital  stock  of  a  corporation  is 
intended  for  the  benefit  of  the  joint  owners,  and  can  be  exercised  onlj 
by  the  corporation  itself;  and  in  the  absence  of  stipulations  in  the  char* 
ter  to  the  contrary,  the  original  stockholders  have  a  right  to  subscribe 
for  and  hold  the  new  stock. 
Corporations  —  Injunction  against  Directors.  —  Persons  illegally  elected 
may  be  enjoined  from  acting  as  directors  of  a  corporation. 

C.  Gillespiey  for  the  plain tiflfs  in  error. 

E.  W.  Thomas  and  R.  S.  Malonyy  for  the  defendants  in 
error. 

Maxwell,  C.  J.  This  action  was  brought  in  the  district 
court  of  Richardson  County  to  restrain  the  defendants  from 
exercising  the  duties  of  directors  of  the  plaintiff  and  taking 
possession  of  the  property.  A  demurrer  to  the  petition  was 
overruled  in  the  court  below,  and  the  defendants  electing  to 
stand  on  the  demurrer,  judgment  was  entered  in  favor  of  the 
plaintiffs  as  prayed.  The  only  question  is,  does  the  petition 
justify  the  judgment  ?     It  is  as  follows:  — 

"  The  plaintiffs  above  named  represent  unto  the  court  that 
they  are  all  residents  of  Richardson  County,  Nebraska,  and 
are  now,  and  have  been  for  several  months  past,  members 
of  and  stockholders  in  the  Humboldt  Driving  Park  Associa- 
tion, a  corporation  incorporated  under  the  laws  of  Nebraska, 
with  its  place  of  business  at  Humboldt,  in  said  county  of 
Richardson;  the  said  corporation  was  incorporated  on  or 
about  June  29,  1886,  at  wliich  time  P.  W.  Samuelson,  0.  A. 
Cooper,  E.  K.  Kentner,  H.  P.  Hull,  R.  S.  Malony,  Jr.,  and  five 
other  persons  who  were  residents  of  said  county  of  Richard- 
eon,  associated  and  incorporated  themselves  under  the  name 
aforesaid,  with  the  place  of  business  at  Humboldt,  in  said 
county,  for  the  promotion  and  advancement  of  the  breaking 
and  development  of  horses,  by  keeping  a  driving  park  and 
holding  horse  fairs  and  race  meetings,  and  other  transactions 
of  like  nature  pertaining  to  the  general  business  of  a  driving 
park  association;  and  the  said  corporation  did  then  and  there 
adopt  articles  of  incorporation,  and  Iiad  the  same  recorded  in 
the  office  of  the  county  clerk  of  said  county;  the  said  articles 
of  incorporation  contained,  among  others,  the  following  pro- 
visions, to  wit: 
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"Art.  4.  The  capital  Btock  of  the  incorporation  shall  con- 
eist  of  one  thousand  doHars,  with  an  authorized  capital  of  five 
thousand  dollars.  At  least  one-fourth  of  the  capital  stock 
ahall  be  paid  in  by  the  first  day  of  August,  1886,  and  the 
balance  at  Buch  times  and  places  and  in  such  amounts  as  the 
board  of  directors  shall  direct. 

"Art.  5.  The  stock  shall  be  divided  into  shares  of  five  dol- 
lars each. 

"Art.  8.  The  business  and  affairs  of  said  corporation  shall 
be  conducted  by  a  board  of  directors  composed  of  nine  stock- 
holders, who  shall  elect  from  their  number  a  president,  vice 
president,  secretary,  treasurer,  and  such  other  oflQcers  as  may 
be  necessary  to  transact  the  business  of  the  corporation. 

"Art.  9.  Each  share  of  the  stock  shall  be  entitled  to  one 
vote  in  all  elections  of  directors  for  said  corporation,  and  such 
elections  shall  be  by  ballot. 

"Art.  10.  The  annual  election  of  directors  by  the  stock- 
holders shall  be  on  the  second  Friday  of  August  of  each  year, 
etc. 

"  The  said  articles  of  incorporation  were  duly  recorded  in 
the  office  of  the  said  county  clerk  on  August  7, 1886,  and  said 
association  has  been  acting;  as  a  corporation  thereunder  ever 
since  that  time.  At  the  time  said  association  so  commenced 
business  in  18S6,  by  vote  of  its  stockholders,  authorized  the 
issuing  and  sale  of  stock  to  the  amount  of  $1,000,  or  200  shares 
of  stock  at  five  dollars  each,  and  it  actually  issued  over  half 
of  that  number  of  shares,  that  is  to  say,  about  115  shares,  all 
of  which  were  duly  paid  up  in  full  and  certificates  for  thart 
number  of  shares  were  issued  and  delivered  to  the  purchaser 
thereof.  Afterwards,  on  April  11,  1889,  the  corporation,  by  a 
vote  of  its  stockholders  at  a  meeting  held  for  that  purpose, 
increased  its  capital  stock  by  authorizing  the  issuing  of  an 
additional  number  of  shares  sufficient  with  the  number  already 
issued,  as  above  stated,  to  raise  the  capital  stock  to  two  tlious- 
and  five  hundred  dollars  in  the  aggregate,  and  no  more.  Under 
eaid  authority,  about  375  additional  shares  were  issued  and 
sold,  and  were  paid  for  in  full  and  certificates  for  that  number 
of  shares  were  issued  and  delivered  to  the  purchasers  thereof. 
Neither  said  corporation  nor  the  stockholders  thereof  have 
ever  issued  or  authorized  any  person  to  issue  any  other  or  ad- 
ditional shares  of  stock  besides  those  above  mentioned,  and 
no  others  have  ever  been  issued  legally  or  by  authority.  On 
the  second  Friday  of  August,  1881),  at  a  meeting  of  the  stock- 
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holders,  the  following  named  persons  were  duly  elected  direc- 
tors, to  wit:  R.  S.  Malony,  Jr.,  who  was  afterwards  elected  by 
said  directors  as  president;  P.  Y.  Hays,  afterwards  elected  in 
like  manner  vice  president;  E.  K.  Kentner,  afterwards  elected 
treasurer;  A.  H.  Fellers,  afterwards  elected  secretary,  and  also 
J.  L.  Linn,  Ed.  Borland,  W.  F,  Garver,  John  Power,  and  0.  A. 
Cooper,  and  said  directors  and  officers  forthwith  entered  upon 
the  duties  of  their  offices,  and  have  conducted  the  same  ever 
since. 

"At  a  meeting  of  the  stockholders  held  on  the  second  Fri- 
day of  August,  1890,  for  the  purpose  of  electing  officers  for  the 
ensuing  3'ear,  at  which  time  there  had  been  issued  only  460 
shares  of  stock  in  the  aggregate,  the  following  proceedings 
were  had:  Some  hours  before  said  election  commenced,  said 
Pyle,  for  the  purpose  of  defrauding  the  stockholders  and  ille- 
gally obtaining  control  of  the  corporation  and  its  business 
agiiinst  the  wishes  of  its  stockholders,  fraudulently  induced 
Fellers,  the  secretary,  to  receive  from  him  a  draft  for  $2,400 
as  in  payment  of  480  additional  shares  which  had  never  been 
authorized  by  the  association,  and  also  fraudulently  induced 
him  to  keep  said  transaction  concealed  from  the  directors  and 
stockholders  so  that  none  of  said  parties  had  any  knowledge 
that  it  was  claimed  that  any  such  additional  shares  had  been 
paid  for  or  issued  until  the  matter  was  suddenly  sprung  upon 
them  while  the  election  was  taking  place,  and  when  they  were 
taken  by  surprise  and  could  not  stop  the  proceedings.  Said 
Pyle  fraudulently  caused  those  persons  to  be  chosen  tellers  at 
the  election,  and  after  voting  the  480  fraudulent  votes  caused 
the  same  to  be  received  and  counted  as  if  they  had  been  that 
number  of  legal  and  valid  votes,  said  Pyle  voted  said  480  il- 
legal and  fraudulent  votes,  together  with  about  23  legal  votes 
he  owned,  for  the  defendants  to  this  petition  named  at  the 
heading  thereof,  as  directors  of  said  association  for  the  ensu- 
ing year;  of  the  legal  and  valid  shares  and  votes  of  the  asso- 
ciation only  409  were  voted  at  that  election,  and  a  majority 
of  those  votes,  as  your  petitioners  have  reason  to  believe,  and 
do  believe,  were  cast  for  the  following-named  stockliolders  as 
directors:  Charles  Nims,  0.  A.  Cooper,  R.  S.  Malony,  Jr.,  J.  E. 
Kentner,  W.  0.  Quick,  P.  W.  Hayes,  Ed.  Borland,  W.  F.  Gar- 
ver, and  J.  Collins.  Your  petitioners  are  unable  to  state  the 
number  of  votes  cast  for  said  last-named  persons,  for  the  rea- 
son that  when  the  counting  of  tlie  votes  cast  began  after  the 
480  illegal  votes  cast  by  Pyle,  together  with  23  legal  votes 
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owned  by  him,  and  not  more  than  34  other  votes  had  been 
counted,  a  person,  acting  fraudulently  with  Pyle  and  at  his 
instance  claiming  that  said  votes,  then  already  counted  con- 
stituted a  majority  of  the  stock,  moved  that  no  further  votes 
be  counted,  and  that  the  nine  persons  so  voted  for  by  Pyle 
and  his  fraudulent  votes  be  declared  elected  as  directors;  said 
motion  was  put  viva  voce  and  not  by  ballot,  and  said  Pyle  and 
those  acting  at  his  instance  procured  said  motion  to  be  de- 
clared carried,  and  no  other  votes  were  counted,  and  no  rec- 
ord was  made  of  them.  If  said  fraudulent  votes  had  not 
been  counted  and  only  the  legal  votes  had  been  counted,  then 
the  said  persons  so  voted  for  said  Pyle  would  have  been  de- 
feated by  a  considerable  majority  and  the  other  ticket,  that  ia 
to  say,  the  one  containing  the  names  above  mentioned,  as 
plaintiffs  verily  believe,  would  have  been  elected  by  a  major- 
ity; until  just  previous  to  the  beginning  of  said  election,  the 
stockholders  did  not  know  that  Pyle  claimed  to  have  said 
fraudulent  shares,  no  money  for  said  fraudulent  shares  has 
ever  been  paid  to  said  corporation  or  its  treasurer,  and  no  cer- 
tificates of  such  shares  have  ever  been  issued,  and  said  cor- 
poration has  never  increased  its  capital  stock  over  two  thou- 
«and  five  hundred  dollars  in  the  aggregate,  nor  authorized 
the  issuing  of  such  additional  shares;  of  all  of  the  above  facts 
Baid  Pyle  and  defendants  then  and  there  had  full  notice  and 
knowledge,  and  he  was  then  and  had  been  since  April,  1889, 
a  member  of  said  corporation  and  the  owner  of  several  shares; 
said  association  is  the  owner  of  a  race  track  at  Humboldt,  a 
tract  of  land  containing  twenty  acres,  fenced,  and  other  build- 
ings thereon,  suitable  for  a  race  course,  all  worth  about  three 
thousand  dollars,  on  which,  however,  there  is  a  mortgage  for 
seven  hundred  dollars.  The  said  Pyle  and  the  other  defend- 
ants liave  demanded  from  the  secretary  and  treasurer  of  the 
association  elected  in  1889  the  books  and  records  of  the  cor- 
poration, but  the  delivery  thereof  has  been  refused,  and  they 
have  not  got  possession  of  the  same.  If  not  enjoined,  the  de- 
fendants will  issue  certificates  for  the  said  480  illegal  and 
fraudulent  shares,  and  there  is  great  danger  that  the  same  may 
get  into  the  hands  of  iimocent  purchasers  and  become  obliga- 
tions of  the  corporation.  Defendants  threaten  to  tear  down  a 
part  of  the  fence  around  the  race  track  and  thereby  greatly 
injure  the  same.  All  of  the  above  would  be  productive  of 
great  and  irreparable  injury  to  the  stockholders  and  the  asso- 
ciation.    There  is  also  great  danger  that  the  defendant,  if  al- 
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lowed  to  take  possession  of  said  land  and  property,  will  give 
race  meetings  and  offer  large  premiums  and  purses  for  races, 
and  will  thereby  involve  the  association  in  debt  or  in  oxpen* 
sive  litigation,  and  that  they  will  do  other  acts  which  will  in- 
volve the  association  in  trouble  and  litigation,  thereby  causing 
great  and  irreparable  injury,  expense,  and  trouble. 

"  Plaintiffs  further  allege  that  the  said  directors  elected  in 
August,  1889,  as  above  set  forth,  are  the  present  officers  of 
the  association  and  that  they  hold  over  as  such  directors, 
officers  in  consequence  of  no  valid  election  having  been  held 
in  August,  1890.  Plaintiffs  therefore  pray  that  the  defend- 
ants be  enjoined  from  taking  possession  of  the  said  race  track, 
or  the  books  or  records,  or  any  other  property  of  the  associa- 
tion, and  that  defendants  refrain  from  interfering  with  the 
directors  elected  in  August,  1889,  as  above  stated,  in  the  man- 
agement of  the  business  of  the  association;  also  that  the  de- 
fendants be  enjoined  from  issuing  any  certificates  of  stock  or 
from  doing  any  official  act  as  directors  of  the  association; 
that  the  court  find  that  the  defendants  have  no  legal  right  to 
act  as  directors  of  the  association.  Plaintiffs  further  pray 
tnat  a  preliminary  injunction  be  issued  forthwith  restraining 
defendants  as  above  prayed,  and  that  on  a  final  hearing  said 
injunction  be  made  perpetual;  that  plaintiff  may  have  such 
other  relief  as  equity  and  justice  may  require;  that  said  Pyle 
be  enjoined  from  negotiating  or  disposing  of  any  certificate 
said  defendants  may  have  undertaken  to  issue,  and  that  the 
same  be  adjudged  fraudulent  and  void  and  be  ordered  deliv- 
ered up  and  canceled,  and  that  the  said  last  election  be  de- 
creed void  and  a  new  election  ordered." 

As  the  allegation  of  the  petition  for  the  purpose  of  the  trial 
must  be  taken  as  true,  it  is  therefore  conceded  that  the  asso- 
ciation never  authorized  the  issuing  of  the  480  shares  of  stock 
which  Pyle  sought  to  vote,  and  that  in  fact  such  shares  were 
fraudulent  and  illegal;  that  a  majority  of  the  legal  votes  were 
cast  against  the  defendants,  and  that  in  fact  they  were  not 
elected.  These  facts  being  conceded,  the  judgment  is  right. 
The  increase  of  capital  of  a  corporation  is  intended  for  the 
benefit  of  the  joint  owners  and  can  be  exercised  only  by  the 
corporation  itself,  and  in  the  absence  of  stipulations  to  tlie  con- 
trary in  the  charter,  the  original  stockholders  have  a  right  to 
Bubscribe  for  and  hold  the  new  stock. 

The  rule  as  stated  by  Angell  and  Ames  on  Corporations, 
eec.  554,  is  as  follows:  "If  a  part  of  the  authorized  capital 
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stock  of  a  corporation  remains  untaken  at  the  time  of  its  in« 
corporation,  the  right  to  issue  the  remainrler  of  it  is  a  cor- 
porate franchise,  held  by  the  corporation  in  trust  for  the  cor- 
porators, and  it  is  to  be  disposed  of  for  the  benefit  of  all;  and 
the  directors  have  no  right  to  distribute  such  shares  of  stock 
among  those  of  the  stockholders  merely  who  are  not  in  arrears 
on  the  shares  already  taken  by  them,  and  exclude  those  who 
are  in  arrears;  and  a  share  in  the  stock  of  a  corporation, 
wlien  only  the  least  sum  mentioned  in  the  charter  has  been 
paid  in,  is  a  share  in  the  power  of  increasing  it  when  the 
trustee  (the  corporation)  determines,  or  rather  when  the 
original  shareholders  (the  cestuia  que  trust)  agree  upon 
employing  the  greater  sum  mentioned  in  the  charter.  The 
augmentation  of  the  capital  to  the  larger  sum  is  supposed  to 
be  intended  for  the  profit  of  the  joint  concern;  the  capacity 
under  the  charter  to  augment  it  is  the  virtue  of  their  joint 
interest.  If  a  corporation,  in  other  words,  is  created  with  the 
privilege  of  raising  a  stock  not  less  than  one  sura,  nor  exceed- 
ing a  certain  greater  sum,  and  commence  business  with  the 
smaller  capital,  and  it  is  afterwards  decided  by  a  vote  to 
augment  it  to  the  greater,  an  original  subscriber  has,  as  a 
stockholder,  a  right  to  subscribe  for  and  hold  the  new  stock 
in  proportion  to  his  interest  in  the  old  stock."  The  reason  is 
plain.  A  number  of  persons  relying  upon  the  integrity  of 
each  other  might  be  willing  to  become  members  of  a  corpora- 
tion, while  they  would  not  become  such  members  if  the  stock- 
holders were  unknown.  This  is  particularly  applicable  in 
case  of  small  corporations  like  that  of  a  driving  park.  The 
judgment  of  the  court  below  is  right  and  is  affirmed. 
The  other  judges  concur. 


Corporations  —  Shareholder's  Right  to  new  Stock.  —  When  a  cor- 
poration votes  to  increase  its  capital  stock,  those  who  hold  shares  in  the 
capital  first  raiseil,  are  entitled  to  sub-scribe  for  and  hold  the  new  stock 
according  to  their  respective  shares,  and  a  refusal  on  the  part  of  the  corpora- 
tion to  permit  any  of  them  to  subscribe  to  the  stock  to  which  he  is  so  entitled 
renders  it  liable  for  damages:  Gvij/v.  Portland  Bank,  3  Mass.  364;  3  Am.  Dec. 
150,  and  note.  Corporators  have  a  remedy  in  assumpsit  against  the  corpor- 
ation for  injury  caused  I)y  the  act  of  the  directors  in  disposing  unequally 
among  them  the  shares  of  the  authorized  capital  stock  which  remained  uu- 
taken  at  the  time  of  the  incorporation:  lierse  v.  Bank,  31  Pa.  St.  78;  72  Am. 
Dec.  726,  and  note;  but  the  minority  stocklioldors  of  a  corporation  cannot 
complain  of  an  issue  of  mortgage  bonds  to  a  holder  of  the  majority  of  the 
■tock,  when  such  issue  was  made  without  fraud,  and  was  of  great  benetit  to 
the  corporation,  though  the  issuance  was  procured  to  raise  money  for  the 
majority  stockholders:  Qloninger  v.  PUtaburg  etc.  R.  R.  Co.,  139  Pa.  St.  13. 
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OFnCEB  DB  FACTO  —  iNJDNcmoN  AoATNST.  —  An  injnnclion  does  not  lie  to 
restrain  ait  officer  de  facto  from  performing  the  duties  of  his  office.  The 
remedy  in  such  a  case  is  hy  quo  warranto  to  try  tlie  question  of  title  to  offices 
Hagner  v.  Heyherger,  7  Watts  &  S.  104;  42  Am.  Dec.  220,  and  note.  Wliere 
certain  per^iuus  are  irregularly  elected  officers  of  a  corporation,  until  re> 
moved  they  are  to  be  rei;arded  as  officers  de  facto,  and  their  acts  are  binding^ 
oa  the  corporation:  Miller  v.  Ewer,  27  Me.  51)9;  46  Am.  Deo.  619,  and  uota» 


Wilson  v.  Shipman. 

[34  Nebraska,  573.] 

Pboobss  —  Summons  —  Contradiction  of  Retitrn.  —  An  officer's  retnm  <m 
a  summons,  showing  that  he  has  personally  served  a  copy  thereof  on 
the  defendant,  may  be  contradicted  by  the  latter,  but  unless  it  clearly 
app'^ars  from  the  evidence  that  the  return  is  false,  it  will  be  sustained 
by  the  court. 

JODQMENT  —  iHjaNOTiON  AoAiNST. — A  judgment  will  not  be  enjoined  ia 
the  absence  of  proof  of  a  defense  on  the  merits,  or  that  it  ia  contrary  to 
equity  or  good  conscience. 

Calkins  and  Pratt,  for  the  plaintiff  in  error, 

R.  A.  Moore,  for  the  defendant  in  error. 

Maxwell,  C.  J.  This  is  an  action  to  enjoin  a  judgment  of 
a  justice  of  the  peace.  The  court  below  found  that  there  had 
been  no  personal  service  on  the  defendant  and  enjoined  the 
judgment.  It  appears  from  the  record  that  in  December, 
1888,  Moore  and  Shipman  were  engaged  in  business  on  North 
Sixteenth  Street  in  the  city  of  Omaha;  that  this  store  was  in 
charge  of  Miss  Allen;  that  on  the  eighth  of  that  month  a  bill 
for  merchandise  for  the  sum  of  $227.59,  furnished  by  0.  R. 
Tennis  &  Co.,  was  presented  to  Moore  and  Shipman  at  their 
place  of  business;  that  no  objection  was  made  to  the  bill  itself, 
but  it  was  claimed  by  Mr.  Moore  that  time  had  been  given  for 
a  part  of  the  claim,  and  therefore,  he  refused  to  pay  the  same. 
He  then  drew  a  check  in  the  name  of  Moore  and  Shipman  in 
favor  of  himself  for  the  sum  of  $69.85,  and  with  a  Mr.  Robert- 
son, who  had  the  claim  for  collection,  went  to  the  bank  and 
drew  that  sum  and  paid  the  same;  that  Mr.  Robertson  noti- 
fied Moore  and  Shipman  that  he  understood  the  entire  claim 
to  be  due  and  that  he  would  bring  suit  for  the  remainder. 
There  seems  to  have  been  an  agreement  that  they  would  ac- 
cept service.  Mr.  Robertson  tliereupon  began  an  action  for 
the  balance  of  the  account  and  took  the  s.ummons  to  the  store 
of  Moore  and  Shipman  and  began  to  write  an  acceptance  of 
Bervice  on  the  summons,  when  in  consequence  of  some  state- 
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ment  of  Mr.  Moore  he  was  induced  to  call  an  officer  to  servo 
the  summons.  He  found  a  constable  at  the  door  of  the  store 
and  handed  him  the  summons  to  serve,  both  Moore  and  Ship- 
man  being  then  in  the  store.  The  constable  testifies  that  he 
went  immediately  into  the  store  and  served  the  summons,  and 
his  return  on  the  same  is  in  due  form.  On  the  return  day  of 
the  summons  Moore  and  Shipman  failed  to  appear,  and  the 
justice  rendered  judgment  against  them  for  the  sum  of  $158 
and  costs.  A  transcript  of  the  judgment  was  then  filed  in  the 
district  court  and  an  execution  issued  thereon,  which  was 
levied  upon  certain  real  estate  of  Shipman,  who  thereupon 
brought  this  action  to  enjoin  the  judgment  upon  the  sole 
ground  that  he  had  not  been  served  with  summons.  It  may 
be  conceded  that  the  jurisdictional  facts  alleged  in  the  record 
of  a  judgment  of  a  court  of  inferior  jurisdiction  may  be  con- 
troverted: First  Nat.  Bank  r.  Balcom,  35  Conn.  351;  Culver's 
Appeal,  48  Conn.  165;  Cooper  v.  Sutherland,  3  Iowa,  114;  66 
Am.  Dec.  52;  Salladay  v.  Bainhill,  29  Iowa,  555;  Mastin  v. 
Gray,  19  Kan.  458;  27  Am.  Hop.  149;  Uarloxo  v.  Pike,  3  Greenl. 
438;  Ainge  v.  Corby.  70  Mo.  257;  Bigelow  v.  Stearns.  19  Johns. 
39;  10  Am.  Dec.  189;  People  v.  CasselU,  5  Hill,  164;  Barber 
V.  Winslow,  12  Wend.  102;  Rehjea  v.  Ramsay,  2  Wend.  602; 
Porter  v.  Bromon,  29  How.  Pr.  292;  Adams  v.  Saratoga  ets. 
R.  R.  Co.,  10  N.  Y.  328;   12  Am.  &  Eiig.  Ency.  of  Law,  148c. 

In  a  proper  case  a  judgment  will  be  enjoined  where  it  was 
rendered  againstadefendant  without  service  of  process:  10  Am. 
<fe  Eng.  Ency.  of  Law,  902.  In  the  case  at  bar,  however,  the 
evidence  of  want  of  service  is  not  sufficient  to  overcome  the 
return  of  the  officer,  corroborated  as  it  is,  by  circumstances. 
Thus  it  is  clearly  shown  that  both  of  the  parties  were  in  the 
store  when  the  officer  entered,  and  thus  the  opportunity  of 
service  was  had,  and  the  return  of  service  made  with  a  charge 
presumably  for  two  copies  of  the  summons.  The  officer  also 
was  a  witness  and  testified  in  this  case  that  he  served  the 
summons  upon  both  defendants.  To  offset  this  we  have  the 
testimony  of  Shipman,  that  service  was  not  made,  and  of 
Moore,  that  it  was  not  made  in  his  presence.  Upon  this  testi- 
mony, considering  all  the  circumstances,  we  do  not  think 
sufficient  is  shown  to  justify  the  court  in  holding  that  there 
was  no  service. 

But  there  is  another  reason  why  the  judgment  should  be  re- 
versed. The  principal  object  of  vacating  a  judgment  is  to  per. 
mit  an  opportunity  for  a  full  examination  of  the  matters  in 
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controversy;  therefore,  if  the  defendant  ask  to  have  a  judg» 
ment  against  hira  set  aside,  he  must  allege,  and  if  necessary 
prove,  that  he  has  a  valid  defense  to  the  action.  In  Gerriahr, 
Hunt,  66  Iowa,  682,  it  is  said:  "This  relief  (by  injunction) 
will  not  be  granted  if  it  appear  that  the  party  holding  such 
void  judgment  has  a  valid  claim  whereon  it  was  rendered,  to 
which  there  is  no  defense.  The  general  principle  underlying 
the  jurisdiction  is  that  it  must  be  against  conscience  to  exe- 
cute the  judgment  sought  to  be  enjoined.  Therefore,  if  there 
is  no  evidence  of  a  defense  on  the  merits,  or  that  the  judg- 
ment is  contrary  to  equity  and  good  conscience,  it  will  not  bo 
enjoined":  High  on  Injunctions,  sec.  86;  Ablemanv.  Roth,  12 
Wis.  90.  No  defense  is  either  alleged  or  proved  in  this  case. 
The  judgment  is  therefore  reversed  and  the  action  dismissed. 
The  other  judges  concur. 

Injunctions  Against  Judoments. — A  judgment  will  not  be  enjoined 

unless  it  appears  to  be  inequitable  as  between  the  parties  no  matter  lio^r 
irregular  were  the  proceedings  under  which  it  was  rendered:  Harlford  etc. 
Ins.  Co.  V.  Meyer,  .30  Neb.  135;  27  Am.  St.  Rep.  334,  and  note  with  cases 
collected;  see  also  Hamhlin  v.  Kw'jht,  81  Tex,  351;  26  Am.  St.  Rep.  818, 
and  especially  note;  and  Grand  Bajikls  etc  FurnUure  Co.  v.  Haney  etc.  Fur* 
nilure  Co.,  92  Mich.  558;  31  Am.  St.  Rep.  611,  and  note. 

PR0CE3.i  —  Officer's  Return  —  CoNCLcrsiVESKS3  of.  —  An  officer's  re. 
turn  may  be  contradicted  and  avoided  in  a  subsequent  action:  Stewart  v. 
Duncan,  47  Minn.  285;  23  Am.  St.  Rep.  367,  and  note  with  the  cases  dis- 
cussing this  subject  collected;  Johnson  v.  Gregoi-y,  4  Wash.  109;  31  Am.  St. 
Rep.  907,  and  note.  An  officer's  return  to  a  writ  is  prima  facie  evidence^ 
even  in  his  own  favor:  State  v.  Denlt,  107  Mo.  573;  28  Am.  St.  Rep.  440, 
and  note.  See  extended  note  to  Taylor  v.  Lewis,  19  Am.  Dec.  137.  An 
officer's  return  may  be  impeached  when  the  matters  stated  therein  are  not 
presumptively  within  his  personal  knowledge:  Oreat  West  M in.  Co.  v.  Woo<l' 
mat  etc.  Min.  Co.»  12  CoL  46;  13  Am.  St.  Rep.  204. 


Talcott  v.  Field. 

[.T4  Nebraska,  611.] 

I»g0itANCB  —  When  not  Subject  to  Debts  of  Insctrkd.  —  When  a  reas- 
onable amount  of  insurance  is  effected  upon  the  life  of  a  husband,  the 
sole  object  being  to  provide  a  fund  for  the  support  of  his  wife  in  case 
of  his  death  such  fund  will  not  ordinarily  be  liable  for  his  debts. 

Ibsurancr  —  Endownkent  Policy  —  Rights  of  Credito«8. — When  an 
insolvent  debtor  takes  out  and  pays  the  premiums  on  an  endowment 
insurance  policy  on  his  life,  in  favor  of  his  wife,  and  she  receives  such 
endowuieut  from  the  insurer  during  the  lifetime  of  the  insured,  she 
takes  it,  or  the  property  in  which  it  is  invested  in  her  name,  rabjeot  to 
the  claims  of  the  husband's  creditors. 
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/.  E.  Cobbey,  for  the  plaintiff  in  error. 

A.  II.  Babcock  and  A.  D.  McCandlesSf  for  the  defendants  in 
error. 

Maxwell,  C.  J.  This  action  was  brought  by  the  plaintiff 
against  the  defendants,  in  the  district  court  of  Gage  County, 
to  subject  certain  property  to  the  payment  of  his  judgment. 
The  court  below  found  the  issues  in  favor  of  the  defendants 
and  dismissed  the  action.  The  only  testimony  in  the  case 
bearing  upon  the  questions  in  controversy  is  that  of  Field  and 
wife,  and  is  far  from  satisfactory.  It  appears  that  several 
years  ago  Field  and  Brother  were  conducting  a  notion  store 
in  Rock  Island,  and  seem  to  have  been  in  business  for  many 
years;  that  the  stock  was  worth  about  $20,000;  that  an  uncle 
of  the  partners  had  sold  them  the  stock  some  fourteen  years 
before,  taking  a  chattel  mortgage  thereon  which  he  had  kept 
alive;  that  he  had  indorsed  for  the  partners  and  signed  notes 
with  them  (these  transactions  are  neither  fully  nor  clearly  set 
out);  that  Field  possessed  a  dwelling  house  of  about  the  value 
of  -'r'4,')00,  upon  which  were  two  mortgages,  in  the  aggregate 
about  $2,500;  that  the  uncle  took  possession  of  the  store  under 
his  mortgage  and  seems  to  have  been  paid  in  full;  that  a 
compromise  was  effected  with  a  number  of  other  creditors  at 
thirty-two  and  one-half  cents  on  the  dollar,  but  the  plaintiff 
refused  to  accept  this  amount,  and  recovered  judgment  on 
his  debt,  which  seems  ts  have  been  incurred  just  before  the 
failure  of  Field  and  Brother;  that  in  1889  he  brought  an  ac- 
tion in  this  state  on  the  judgment  and  recovered  judgment 
thereon  for  the  sum  of  $3,016.39,  upon  which  an  execution 
was  issued  and  returned  unsatisfied.  It  also  appears  that 
the  mortgages  on  the  dwelling  house  in  Rock  Island  were 
foreclosed  and  the  ]>roperty  purchased  by  the  mortgagee,  the 
mother  of  Mrs.  Field,  and  by  her  conveyed  to  the  latter;  that 
this  house  was  afterwards  sold  for  $4,250,  and  the  money  in- 
vested in  the  land  in  controversy.  It  also  appears  that  the 
husband  had  taken  out  a  fifteen-year  endowment  policy  on 
his  life  in  favor  of  his  wife;  that  he  paid  the  premiums,  and 
at  the  expiration  of  the  fifteen  years  she  received  $2,040,  wliich 
it  is  claimed  was  invested  in  live  stock,  to  be  referred  to  pre- 
sently. The  husband  is  also  engaged  in  the  coal  business  at 
Beatrice  in  his  wife's  name. 

In  the  fourth   paragraph  of  her  answer  the  wife  alleges: 
*' This  defendant  further  admits  that  at  the  commencement 
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of  this  action  she  owned  the  following  real  and  personal  prop- 
erty: The  north  half  of  section  21,  in  township  1  north,  of 
range  5,  and  the  southwest  quarter  of  the  southeast  quarter 
of  section  16,  in  said  township  and  range,  of  the  value  of 
about  $6,000,  upon  which  real  estate  there  is  a  mortgage  of 
$3,500  unpaid  and  not  yet  due,  drawing  interest  at  seven  and 
one- half  per  cent  per  annum;  and  the  following  personal 
property,  viz.,  about  33  head  of  horses  and  colts  worth  about 
$1,300;  about  77  head  of  cattle  worth  about  $1,500;  about  50 
head  of  hogs  worth  about  $200.  This  defendant  alleges  that 
the  said  defendant  James  R.  C.  Field  has  no  right,  title,  or 
interest  in  said  property,  or  any  part  thereof,  at  the  commence- 
ment of  this  action  or  any  time  since,  and  that  this  defend- 
ant did  not  at  said  date,  or  at  any  other  time  since,  hold  the 
title  to  the  property  in  the  petition  described  in  trust  for  the 
defendant  James  R.  C.  Field  in  whole  or  in  part,  and  denies 
that  said  property,  or  any  part  hereof,  is  kept  in  her  name 
for  the  purpose  of  defrauding  the  plaintiff  in  the  collection  of 
his  judgment,  but  on  the  contrary  alleges  that  all  property  in 
her  name  and  held  by  her  and  described  in  plaintiff's  petition 
is  her  own  separate  estate,  owned  by  her  by  absolute  title,  and 
not  acquired  from  her  said  husband  by  gift,  grant,  sale,  or 
otherwise. 

It  also  appears  that  the  husband  has  had  full  and  absolute 
control  of  the  business  of  his  wife,  and  without  compensation 
or  an  agreement  therefor  has  given  her  the  benefit  of  his  time 
and  labor.  The  effect  has  been  that  the  wife  has  prospered 
while  the  creditors  of  the  husband  have  been  compelled  to 
look  on  at  a  distance. 

A  policy  of  life  insurance  is  a  contract  in  consideration  of 
certain  payments  to  the  insurer,  for  which  it  undertakes  to 
pay  a  certain  sum  upon  the  death  of  the  person  whose  life  is 
insured:  3  Kent's  Com.  366.  Under  the  endowment  plan, 
however,  the  insurer  undertakes,  upon  the  payment  of  a  cer- 
tain amount,  to  pay  the  insured,  or  such  person  as  he  may 
designate,  a  certain  specified  sum  in  a  given  number  of  years. 
It  is  more  like  an  investment  than  insurance,  the  latter  being 
a  mere  incident  and  not  the  main  purpose  of  the  transaction. 
Now  it  may  be  conceded  that  where  a  reasonable  amount  of 
insurance  is  effected  upon  the  life  of  a  husband,  the  sole  object 
being  to  provide  a  fund  for  the  support  of  a  beneficiary  in  case 
of  the  death  of  the  insured,  that  such  fund  will  not  ordinarily 
be  liable  for  his  debts.    Wheie,  however,  the  money,  or  a  con- 


May,  1892.]  Talcott  t;.  Field.  665 

Biderable  portion  of  it,  is  to  be  repaid  in  his  lifetime,  the  trans- 
action partakes  more  of  the  character  of  a  loan.  On  principle, 
the  insured  might  deposit  the  premiums  in  a  bank  on  time 
certificates  drawing  interest,  and  at  the  end  of  fifteen  years 
draw  the  same  with  accrued  interest.  Such  funds  remaia 
the  property  of  the  debtor.  So  in  case  of  an  endowment  pol- 
icy. The  transaction  is  simply  one  of  contract,  in  which  the 
insurer  promises,  after  a  certain  date,  to  repay  the  insured 
the  amount  agreed  upon.  Now  suppose  the  money  so  invested 
belongs  to  the  debtor,  and  which  should  be  applied  to  the 
payment  of  his  debts,  the  mere  act  of  filtering  it  through  the 
insurance  company  will  not  transmute  it  so  that  it  becomes 
the  property  of  the  beneficiary  free  from  the  claims  of  cred- 
itors. If  so,  it  would  afford  an  easy  mode  of  evading  the  law, 
and  no  stronger  illustration  is  required  than  the  case  under 
consideration.  If  a  debtor's  property  may  be  given  to  his 
wife  in  the  way  proposed,  free  from  the  claims  of  creditors, 
then  our  attachment  and  other  laws  for  the  collection  of  debts 
are  wholly  deficient  and  ineffectual  to  protect  the  rights  of 
creditors.  But  the  laws  spoken  of  are  not  defective,  nor  is 
the  property  in  question  free  from  their  claims.  It  is  very 
clear  that  the  money  derived  from  the  insurance  company, 
with  which  the  live  stock  in  question  was  purchased,  was  the 
property  of  the  husband  and  not  of  the  wife,  and  is  liable  for 
his  debts.  In  May  on  Insurance,  section  458,  it  is  said:  "An 
endowment  policy,  however,  is  a  part  of  his  estate  and  subject 
to  his  debts  ":  White  v.  Smithy  2  Tex.  App.  Civ.  Cas.  400,  401. 
It  is  very  clear  also  that  the  increase  in  value  of  the  real  es- 
tate has  been  very  largely  brought  about  by  the  labor  of  the 
husband,  and  while,  as  to  her  own  property,  she  may  protect 
her  rights  therein,  she  cannot,  as  against  creditors,  claim  the 
added  value  thereof  which  has  resulted  from  the  labor  of  her 
husband  thereon:  Olidden  v.  Taylor,  16  Oliio  St.  510;  91  Am. 
Dec.  98.  Honesty  and  fair  dealing  lie  at  the  foundation  of 
all  commercial  prosperity,  and  it  is  the  duty  of  courts  to  re- 
quire, as  far  as  possible,  the  application  of  a  debtor's  property 
to  the  payment  of  his  debts.  If  he  is  unfortunate,  —  as  he 
may  be,  and  still  be  iionest,  —  the  law  throws  its  protection 
around  liim  by  exempting  his  homestead  and  a  certain  amount 
of  personal  property,  and  this  law  is  liberally  construed  by 
the  courts;  but  it  is  not  intended,  nor  will  the  courts  sanction, 
the  concealment  of  a  debtor's  propert}'  in  the  name  of  another 
and  thereby  prevent  its  application  to  the  payment  of  his 
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debts.     The  judgment  of  the  district  court  is  reversed,  and 
the  ciiuse  remanded  for  further  proceedings. 
The  other  judges  concur. 

iNauRANOK  Money  —  Exemption  o».  —  By  virtue  of  ststnta  in  Penniyl* 
vania  one  took  out  a  policy  of  insurance  on  his  life  in  the  name  and  for  th« 
benefit  of  his  family  or  those  dependent  on  him,  the  title  vested  in  them» 
notwithstanding  the  claims  of  the  creditors  of  the  deceased:  McCutcheon'» 
Appeal,  99  Pa.  St.  133.  At  common  law  a  husband  could  efifectan  insurance 
npou  his  life  for  the  benefit  of  his  wife  and  her  heirs:  Ooodrich  ▼.  Treatf  3 
CoL  40S. 


Klopp,  Bartlett  and  Company  v,  Crbston  Oixr 
Gdarantee  Waterworks  Company. 

r84  Nebraska,  808.] 

JUEISDICTION — SkRVICB  OF  PR0CE33  ON  FOREIGN  CORPORATION.  — When 
•  corporation  organized  and  doing  business  under  the  law  of  one  state 
contracts  a  debt  through  its  authorized  agent  in  another  state,  he  is  so 
far  its  managing  agent  there,  that  service  of  summons  upon  him, for  the 
debt  while  he  is  temporarily  within  the  state  will  bind  the  corporation. 

Jurisdiction  —  Service  of  Process  on  Foreign  Corporation. — When 
a  corporation  contracts  a  debt  outside  of  its  own  state,  service  of  proces* 
in  an  action  to  recover  such  debt,  made  upon  its  managing  agent  while 
he  is  temporarily  stopping  at  the  place  where  the  debt  was  oontracted^ 
will  bind  the  corporation. 

John  W.  Lytle,  for  the  plaintiff  in  error. 

Charles  OJfatt,  for  the  defendant  in  error. 

Maxwell,  C.  J.  The  plaintiff  brought  an  action  against 
the  defendant  in  the  county  court  of  Douglas  County  upon 
the  following  account:  — 

"  Omaha,  Neb.,  Dec.  6,  1890. 
"Creston  City  Guarantee  Waterworks  Co., 
Creston,  Ia., 

"  To  Klopp,  Bartlett  &  Co.,  Dr. 

February  18,  to  ptg.  100  coupon  bonds $81  00 

February  18,  to  ptg.  one  book  stock  certificate 21  00 

February  18,  to  ptg.  one  engraved  heading  for  certifi- 
cate   , 16  00 

February  18,  to  ptg.  engraved  bond 20  00 

February  18,  to  engraving  and  making  5  autographs.        3  50 

February  18,  to  one  tint  block  9x12  in 7  00 

February  18,  to  one  tint  block  6x12  in 3  00 

February  18,  to  one  tint  block  2x2  in 3  OO 

February  18,  to  one  tint  block  2x9  in 1  75 


Jane,  1892.]     Klopp,  Babtlktt  &  Co.  v.  C.  C.  Q.  W.  Co,    667 

February  18,  to  one  tint  block  4x9  in $2  00 

February  18,  to  one  application  blanks 6  00 

February  18,  to  300  cards 8  60 

March  12,  to  100  cards 1  50 


$168  26 
May  14,  Or.  by  cash  . _ 20  00 


Balance  due $148  25 

A  summons  was  duly  issued  which  was  served  in  Douglas 
County  on  David  Soper,  vice  president  of  the  defendant.  The 
action  was  brought  December  9,  1890,  the  return  day  being 
the  15th  of  that  month.  On  that  day  Soper  asked  and  ob- 
tained a  continuance  of  the  cause  until  the  14th  of  January, 
1891.  On  the  latter  date  the  plaintiff  sought  and  obtained  a 
continuance  until  the  next  day.  On  January  15,  1891,  the 
defendant  filed  a  motion  as  follows:  — 

**  Comes  now  the  defendant,  the  Creston  City  Guarantee 
Waterworks  Company,  and  appearing  specially  herein  for  the 
sole  and  only  purpose  of  objecting  to  the  jurisdiction  of  this 
court  over  the  person  of  it,  the  said  Creston  City  Guarantee 
Waterworks  Company,  moves  that  this  court  refuse  to  proceed 
further  herein  as  against  said  company  for  the  reason  as  fol- 
lows, to  wit:  — 

"1.  That  said  Creston  City  Guarantee  Waterworks  Com- 
pany is  a  foreign  corporation  organized  and  existing  under 
the  laws  of  the  state  of  Iowa. 

"  2.  That  it,  the  said  defendant  company,  had  no  oflBce  of 
any  kind,  nor  any  property,  nor  any  managing  or  other  agent 
in  the  state  of  Nebraska  at  the  time  of  the  institution  of  this 
action,  and  has  not  since  had  and  has  no  such  ofRce,  no  prop- 
erty, no  managing  or  other  agent  in  the  state  of  Nebraska  at 
this  time. 

"3.  That  the  said  David  Soper,  who  appears  upon  the  re- 
turn of  the  summons  herein  to  have  been  served  with  the  said 
summons  as  the  vice  president  of  this  defendant  company, 
was  at  said  time,  as  he  ever  since  has  been  and  now  is,  a 
resident  and  a  citizen  of  the  state  of  Illinois  and  a  nonresident 
of  the  state  of  Nebraska,  and  was  but  temporarily  in  and 
passing  through  the  county  of  Douglas  at  the  time  of  the  ser- 
vice of  a  copy  of  said  summons  upon  him." 

This  motion  was  supported  by  an  affidavit  in  the  following 
words:  — 
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•*  State  op  Nebraska,  ) 

County  of  Douglas.     )    ^^ 

"  The  affiant,  David  Soper,  having  been  first  duly  swonif 
cieposes  and  says  that  he  is  now,  and  for  more  than  a  year 
Jast  past  has  boen,  a  resident  and  citizen  of  the  state  of  Illi« 
nois,  and  during  all  of  said  time  has  been  a  nonresident  of 
the  State  of  Nebraska;  that  the  defendant,  the  Creston  City 
Guarantee  Waterworks  Company,  is  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of  Iowa,  and  that 
said  defendant  corporation  has  not  had  any  office  in  the  state 
of  Nebraska  at  any  time,  nor  has  it  had  any  property  in  said 
state  of  Nebraska,  and  that  said  company  has  not  had,  nor 
has  it  now,  any  managing  agent  in  the  state  of  Nebraska,  and 
did  not  have  any  agent  of  any  kind  in  the  state  of  Nebraska 
«t  the  time  of  tlie  institution  of  this  action,  nor  has  it  ever 
had  any  place  of  business  in  the  state  of  Nebraska;  and  this 
affiant  further  says  that  at  the  time  of  the  service  of  the  sum- 
inons  against  said  defendant  company  upon  this  affiant,  as 
shown  by  the  return  on  said  summons,  this  affiant  was  but 
transiently  and  temporarily  passing  through  the  county  of 
Douglas,  and  that  no  part  of  said  defendant  company's  busi- 
ness is  transacted  in  the  state  of  Nebraska;  and  further  de- 
fendant saith  not.  David  Soper. 

"Subscribed  in  my  presence  and  sworn  to  before  me,  by 
David  Soper,  this  17th  day  of  January,  1891. 

"[Seal.]  Will  H.  Thompson, 

"  Notary  Public." 

Upon  the  showing  thus  made  the  county  court  overruled 
the  special  appearance  of  the  defendant.  Witnesses  were 
called  and  judgment  rendered  in  favor  of  the  plaintiff  for  the 
amount  claimed.  The  case  was  taken  on  error  to  the  district 
court,  where  the  judgment  of  the  county  court  was  reversed 
and,  on  motion  of  the  defendant,  dismissed,  and  these  are  the 
errors  complained  of. 

Section  912  of  the  Code  provides:  "A  summons  against  a 
corporation  may  be  served  upon  the  president,  mayor,  chair- 
man of  the  board  of  directors  or  trustees,  or  other  chief  officer, 
or  if  its  chief  officer  be  not  found  in  the  county,  upon  its  cash- 
ier, treasurer,  secretary,  clerk,  or  managing  agent;  or,  if  none 
of  the  aforesaid  officers  can  be  found,  by  a  copy  left  at  the 
office  or  usual  place  of  business  of  the  corporation  with  tlio 
person  having  charge  thereof. 

"Sec.  914.    When  the  defendant  is  a  foreign  corporation 
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having  a  managing  agent  in  this  state  the  service  may  be 
upon  such  agent." 

.  In  Porter  v.  Chicago  etc.  Ry  Co.,  1  Neb.  14,  the  agent  rfr 
sided  at  Council  Bluli's,  but  appeared  in  Omaha  a  few  hourl 
each  day  for  the  transaction  of  business.  The  railway  com- 
pany that  he  represented  had  no  property  in  this  state,  but 
the  agent  transacted  all  the  business  of  the  company  at 
Omaha,  and  it  was  held  that  he  was  a  managing  agent  upon 
whom  service  might  be  made.  This  decision  was  cited  and 
approved  in  Chicago  etc.  R.  R.  Co.  v.  Manning,  23  Neb.  558. 
Now,  suppose  a  foreign  corporation  comes  into  this  state  and 
purchases  goods  to  be  paid  for  here,  must  the  seller  go  into 
another  state  or  perhaps  to  a  foreign  country  to  recover  for  the 
same?  This  is  true  if  service  cannot  be  had  upon  the  cor- 
poration in  the  state,  then  the  seller  must  bring  his  action 
where  service  can  be  had.  Bat  a  person  who  has  authority 
to  contract  a  debt  for  the  corporation  within  this  state,  is  so 
far  the  managuig  agent  within  the  state,  that  service  may  be 
had  upon  him  for  that  debt,  that  will  bind  the  corporation. 
The  agent  is  commissioned  to  contract  the  debt,  and  the  cor- 
poration thereby  secures  the  benefit  of  his  services.  It  must 
also  take  the  burden  of  being  liable  to  an  action  therefor.  It 
will  be  observed  that  neither  the  motion  nor  the  affidavit 
negative  the  fact  that  the  debt  was  contracted  here,  or  that 
Soper  was  the  managing  agent  in  this  state.  It  is  probable 
that  the  motion  to  dismiss  is  too  broad,  and  is  a  general  ap- 
pearance, but  we  need  not  decide  that  question.  The  judg- 
ment of  the  district  court  is  reversed,  and  that  of  the  county 
court  reinstated,  and  the  cause  is  remanded  to  the  district 
court  for  further  proceedings. 
The  other  judges  concur. 
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t  is  uot  necessary  under  the  Michigan  statute  tliat  tlie  agent  of  a  foreign 
corporation,  upon  whom  service  ia  made  while  in  the  state,  should  he  m  tho 
state  upon  official  business  for  his  corporation:    Shickle  etc.  Iron  Co.  v.  S.  L. 

Wiley  etc.  Co.,  61  Mich.  226;  1  Am.  St.  Rep.  571,  and  note.  But  in  the  ab- 
Bence  of  statute,  process  served  on  an  officer  of  a  foreign  corporation  which 
only  exists  and  does  business  in  one  state,  ia  not  binding  upon  the  cor|iora- 
tion  where  such  officer  was  temporarily  visiting  another  state,  and  the  action 
was  a  transitory  one  arising  in  the  state  where  the  corporation  exists: 
Philli'ps  V.  Burlington  Library  Co.,  141  Pa.  St.  4ti2;  23  Am.  St.  Rep.  .S04,  and 
especially  note  where  the  cases  discussing  this  sul)ject  are  collected:  Lati' 
met  v.  Union  Pac.  R'y,  43  Mo.  105;  97  Am.  Dec.  378. 


CASES 

a  THB 
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NEW  JEKSEY. 


Doty  v.  Teller. 

[M  Nev  Jebsbt  Law,  163.] 
Estates  Tail  —  Ditisk  —  CoNSTaacrioN  of.  — A  devise  of  land  to  the  tei* 
tator's  wife  for  life  and  after  her  death  to  a  devisee  named,  "and  to  hU 
heirs  entail  the  same  forever,"  vesta  an  estate  for  life  only  in  snoh  der- 
isee,  and  upon  his  death  the  fee  simple  in  his  children.  This  by  rir* 
tue  of  the  New  Jersey  act  of  June  13,  1820:  New  Jersey  Revision  299, 
section  II,  abolishing  estates  tail. 

Ejectment.  Daniel  Wade,  after  executing  the  will  in  ques- 
tion, died  seised  of  the  land  in  dispute  and  after  the  death  of 
his  wife  Abigal,  Daniel  Wade  Teller  entered  into  posseeaion 
of  such  land  devised  to  hira.  He  afterwards  executed  a  deed 
thereof  to  one  Smith,  purporting  to  convey  in  fee  with  cove- 
nants of  seisen  and  warranty.  Doty,  the  plaintiflfi  claims 
under  the  conveyance  to  Smith,  while  the  defendants  in  error 
claim  as  the  heirs  of  said  Teller. 

Gilbert  Collins,  for  the  plaintiff  in  error. 

John  T.  Dunn,  for  the  defendants  in  error. 

The  Chancellor.  A  single  question  is  presented  by  the 
error  assigned  in  this  case.  It  is,  whether  Daniel  Wade  Tel- 
ler took  a  fee  or  merely  an  estate  for  life  under  the  will  of 
Daniel  Wade.  That  will  devises  the  land  in  question,  after 
the  death  of  the  testator's  wife,  "  to  him  and  to  his  heirs  entail 
the  same  forever."  Its  construction  must  depend  upon  the 
force  or  effect  which  is  to  be  accorded  to  the  words  "  entail  the 
same."  Without  those  words  the  devisees  would  clearly  take 
the  lands  devised  in  fee.     Their  natural  import,  in  the  con- 
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nection  in  which  they  are  used,  is  to  condition  or  qualify  th« 
fee  that  is  given.  The  effect  designed  by  them  is  expressed 
by  the  word  "  entail,"  the  well  recognized  import  of  which  is 
to  restrain  the  fee  to  heirs  of  the  body  of  the  donee  to  the  ex- 
clusion of  collateral  heirs,  and  to  imply  a  condition  that  if  the 
donee  dies  without  lineal  heirs  the  land  shall  revert  to  the 
donor.  After  the  enactment  of  the  statute  of  Westminster 
IL,  13  Edw.  I.,  commonly  called  de  donis  conditionalib us,  the 
conditional  fee  was  by  judicial  construction  resolved  into  a 
particular  estate  known  as  a  fee  tail:  Den  v.  Spachiua^  16 
N.J.  L.  172. 

Lands  held  by  that  estate  were  commonly  said  to  be  en- 
tailed. As  the  word  "  heirs  "  is  necessary  to  the  creation  of  the 
fee  simple  by  deed,  so  the  additional  word  "body,"  or  some 
other  word  of  procreation,  was  necessary  to  create  a  fee  tail 
by  such  an  instrument.  But  in  wills,  where  the  cardinal  rule 
of  construction  is  that  the  testator's  manifest  intention  shall 
prevail  over  all  forms  of  expression,  these  correct  and  techni- 
cal words  have  never  been  considered  essential.  Any  expres- 
sions in  the  will  denoting  an  intention  to  give  the  devisee  an 
estate  of  inheritance  descendible  to  his,  or  some  of  his,  lineal, 
but  not  collateral,  heirs,  have  always  been  regarded  asasluffi- 
cient  devise  of  a  fee  tail:  3  Jarman  on  Wills,  R.  &  T.  ed,, 
89;  1  Washburn  on  Real  Property,  109;  2  Bla.  Com.,  115; 
Den  v.  Fogg,  3  N.  J.  L.  819;  Den  v.  Pierson,  16  N.  J.  L.  181; 
Den  V.  Cox,  9  N.  J.  L.  10;  Den  v.  Smith,  ION.  J.  L.  39;  Weart 
V.  Cruser,  49  N.  J.  L.  475. 

In  the  devise  in  question  the  purpose  of  the  testator  is  very 
plainly  manifested.  He  meant  to  create  an  estate  tail.  Being 
at  a  loss  for  the  correct  and  technical  language  to  express  it, 
instead  of  saying,  "  to  Teller  and  the  heirs  of  his  body  forever," 
he  said,  **  to  Teller  and  his  heirs,  entail  the  same,  forever," 
specifying  the  result  he  wished  to  reach  as  plainly  as  though 
in  giving  a  fee  simple  he  had  so  said,  in  place  of  using  the 
word  *'  heirs."  It  is  not  perceived  how  any  other  conclusion 
as  to  his  intention  can  be  -reached  without  rejecting  the  words 
"entail  the  same  "  as  meaningless  surplusage.  Nothing  in 
the  context  of  the  will  justifies  such  a  rejection.  All  other 
expressions  in  the  instrument  are  plainly  pertinent  to  the  sub- 
ject matter  dealt  with  and  necessary  to  signify  the  testamen- 
tary purpose,  exhibiting  a  capacity  in  the  testator  to  clearly 
and  concisely  express  his  intentions. 

When  the  will  was  drawn  estates  tail  existed  in  this  state. 
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recognized  and  regulated  by  the  statute  of  August  26,  1784: 
P.  L.,  p.  63,  explained  by  the  act  of  March  23,  1786:  P.  L., 
p.  78.  They  could  be  created  by  devise,  to  exist  during  the 
life  of  the  devisee  and  to  descend  at  his  death  to  his  lieirs  ac- 
cording to  the  rules  of  descent  at  the  common  law.  But  the 
instant  the  first  descent  was  cast,  that  instant  the  estate  was 
enlarged  into  a  fee  simple:  Den  v.  Fogg,  3  N.  J.  L.  819;  Den 
V.  Smith,  10  N.  J.  L.  39;  Den  v.  Spachius,  16  N.  J.  L.  172; 
Den  V.  Baldwin,  21  N.  J.  L.  395.    • 

By  statute  of  the  13th  of  June,  1820,  P.  L.,  p.  178,  estates 
tail  were  abolished,  and  it  was  provided  that  a  devise  which, 
under  the  statute  13  Edw.  I.,  would  be  held  to  create  an 
estate  tail,  should  vest  an  estate  for  life  only  in  the  devisee 
and  a  fee  simple  in  his  children,  equally,  as  tenants  in  com- 
mon, the  children  of  a  deceased  child  taking  their  parent's 
interest:  Rev.  p.  299,  sec.  11.  At  the  death  of  Daniel  Wade, 
after  the  latter  statute  went  into  effect,  the  will  in  question 
first  spake,  and  hence  Daniel  Wade  Teller  took  only  an  estate 
for  life.  At  his  death  the  defendants  in  error  became  entitled 
to  recover  possession  of  the  locus  in  quo. 

We  find  no  error,  and  therefore  affirm  the  judgment  below. 


Estates  —  Tait,  —  Their  General  Nature,  how  Created  —  In  What 
States  Thky  may  be  Created  and  how  Barred:  See  Outland  t.  Botoen, 
115  Ind.  150;  7  Am.  St.  Rep.  420,  aad  extended  note. 


Leatherbury  V.  Connor. 

[64  Nkw  Jersey  Law,  172.] 
Sales  —  Waiver  o»  Right  to  Disaffirm.  —  Delivery  of  goods  Bold  iipoa 
condition  that  they  shall  be  paid  for  on  delivery  raises  a  presumption 
that  the  sale  is  absolute,  and  if  payment  is  not  made  as  agreed  apon, 
the  vendor  must  proceed  to  recover  the  goods  with  all  reasonable  dili- 
gence under  the  circumstances.  Failure  to  pursue  this  right  while  others 
buy  the  goods  aa  the  property  of  the  vendee  who  is  clothed  with  appar- 
ent title,  will  constitute  a  waiver  on  the  part  of  the  vendor  of  bis  righl 
to  retake  or  recover  thorn. 

John  W.  Wartman,  for  the  plaintiffs  in  error. 

Alfred  Hugg,  for  the  defendants  in  error. 

The  Chancellor.  On  the  seventh  day  of  March,  1889,  at 
Philadelphia,  the  defendants  in  error  bargained  by  letter  with 
the  Vangazelle  Valve  and  Manufacturing  Company  to  deliver 
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at  Atlantic  City,  in  this  state,  a  vertical  engine,  with  fittings, 
for  the  price  of  $690,  to  be  paid  by  a  note  at  three  months 
from  the  date  of  the  contract,  secured  by  a  chattel  mortgage 
upon  the  inaciliinery  of  the  company  in  its  shops,  and  also  to 
deliver  a  smokestack,  to  be  paid  for  in  cash.  When  the  con- 
tract was  made,  the  company  delivered  its  note  according  to 
the  terms  of  the  agreement,  and  its  president  stated  to  the 
vendors  that  the  chattel  mortgage  would  be  executed  on  the 
following  Monday,  when  a  meeting  of  the  directors  would  be 
held,  at  which  time  he  desired  a  delivery  of  the  chattels  so 
that  the  engine  might  then  be  set  up.  On  the  following  Sat- 
urday, two  days  after  the  contract  was  made,  the  chattels 
were  shipped  by  rail  to  Atlantic  City,  and  there  received  by 
the  purchaser,  but  the  chattel  mortgage  was  never  executed. 
By  divers  excuses  its  nonexecution  was  delayed  from  time  to 
time  for  upwards  of  a  month  when  the  company  became  in- 
solvent, and  a  receiver  was  appointed  for  it  who  afterwards, 
in  May,  1889,  sold  and  delivered  the  chattels  in  question,  with 
other  property,  to  the  plaintiffs  in  error.  It  does  not  appear 
either  that  the  chattels  were  demanded  from  the  receiver,  or 
that  he  was  informed  of  the  claim  to  them,  or  that  other  ef- 
fort was  made  to  take  them  from  liis  possession  or  prevent  his 
sale  of  them  as  assets  of  the  insolvent  company.  After  the 
chattels  were  sold  and  delivered  to  the  plaintiffs  by  the  re- 
ceiver, the  defendant  instituted  an  action  of  replevin  to  re- 
cover possession  of  them.  At  the  trial  the  facjts  above  stated 
being  proved,  the  circuit  judge  refused  to  nonsuit  the  plain- 
tiffs.    It  is  upon  such  refusal  that  error  is  assigned. 

There  can  be  no  question  under  the  contract  as  it  was  en- 
tered into  through  the  correspondence  between  the  parties, 
that  the  delivery  of  the  chattels  sold  and  the  payment  for 
them  in  the  manner  specified  were  intended  to  be  concurrent 
conditions.  The  subsequent  parol  understanding  appears  to 
have  been  rather  an  arrangement  of  the  details  of  the  execu- 
tion of  the  agreement  than  a  modification  of  it.  The  agree- 
ment did  not  contemplate  an  absolute  sale  without  condition; 
it  considered  that  the  vendee  would  act  honestly  and  presently 
furnish  the  mortgage,  which  was  the  condition  of  the  sale. 
The  delivery  did  not  make  the  sale  absolute:  2  Kent's  Com- 
mentaries, 497;  Smilh  v.  Dennie,  6  Pick.  262;  17  Am.  Dec. 
368;  Smith  v.  Lynes,  5  N.  Y.  41;  Farlow  v.  Ellis,  15  Gray,  229; 
Parker  v.  Baxter,  86  N.  Y.  586;  but  as  the  indicia  of  title 
raised  a  presumption  that  it  was  absolute:  2  Schouleron  Per- 
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Bonal  Property,  sec.  304;  Smith  v.  Lynes,  5  N.  Y.  41;  Parker  ▼. 
Baxter,  86  N.  Y.  686;  Farlow  v.  Ellis,  15  Gray,  229;  Whitney 
V.  Eaton,  15  Gray,  225;  Scudder  v.  Bradbury,  106  Mass.  422; 
and  when  the  mortgage  was  not  forthcoming,  it  became  the 
duty  of  the  vendors  to  pursue  their  right  to  recover  possession 
of  the  chattels  with  all  the  reasonable  diligence  that  the  cir- 
cumstances surrounding  them  would  permit,  following  the 
buyer  at  once,  and  without  sufifering  their  vigilance  to  abate. 
Failure  to  thus  pursue  their  right,  while  others  bought  their 
chattels  as  the  property  of  the  corporation  which  they  had 
clothed  with  apparent  title,  constituted  a  waiver  of  the  con- 
current condition  that  they  should  have  the  mortgage  and  of 
any  right  they  had  to  retake  the  property  in  the  hands  of  an 
innocent  third  person.  It  was  their  duty  at  the  trial,  situated 
as>  they  were,  not  only  to  show  that  the  condition  entered  into 
the  contract,  but  also  that  they  pursued  their  right  to  retake 
the  propert}'  with  all  possible  vigilance.  In  fact,  they  made 
no  attempt  to  excuse  their  failure  to  claim  the  chattels  re- 
plevied from  the  receiver  of  the  Vangazelle  Valve  Manufac- 
turing Company.  Their  proofs,  on  the  contrary,  made  it 
appear  that  for  fully  a  month,  and  until  third  parties  had 
apparently  in  good  faith  purchased  from  him,  they  acquiesced 
in  his  possession  of  those  chattels  as  the  property  of  the  in- 
fcolvent  corporation.  Their  proofs  disclosed  his  possession  and 
their  apparent  acquiescence  in  it,  making  evidence  of  waiver 
against  them,,  which  they  did  not  even  attempt  to  rebut.  The 
motion  to  nonsuit  should  have  been  granted. 
Let  the  judgment  below  be  reversed. 


Sales  on  Condition  —  Waiver  of  Vendor's  Rights.  —  A  Tolnntary 
delivery  of  goods  sold  on  condition,  without  reference  to  the  condition, 
followed  by  no  demand  for  the  performance  of  the  condition  until  the  goods 
are  attached  by  creditors  of  the  vendee,  will  be  a  waiver  of  the  condition  aa 
regards  such  creditors:  Smilh  v.  Bennie,  6  Pick.  262;  17  Am.  Dec.  368,  ^tnd 
note.  When  goods  are  sold  for  cash  on  delivery,  and  payment  is  made  by 
check,  such  payment  is  only  conditional,  and  the  delivery  is  conditional, 
and  if  the  check  is  dishonored  the  vendor  may  retake  the  goods  from  aa 
innocent  subvendee,  unless  the  original  vendor  has  been  guilty  of  such  fraud 
or  laches  as  will  create  an  estoppel  against  him:  National  Bank  v.  Chicago 
tc.  R.  R.  Co.,  44  Mian.  224;  20  Am.  St.  Rep.  566.  The  rights  of  a  vendor 
in  a  conditional  sale  will  be  made  subservient  to  those  of  an  innocent  pur- 
chaser from  the  vendee  where  the  circumstances  were  such  that  the  original 
vendor  must  have  known  or  contemplated  that  the  property  would  be  sold 
by  his  vendee:  Jenka  v.  Colwdl,  66  Mich.  420;  11  Am.  St.  Rep.  502,  aod 
note.  Where  one  sells  goods  to  be  paid  for  in  cash,  »  delivery  of  the  goodi 
without  snch  payment  passes  the  property,  as  the  vendor  might  have  refused 
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to  part  with  th«  goods  until  payment  was  made:  CTuipman  v.  Lathrop,  6 
Cow.  110;  16  Am.  Dec.  433,  and  note  with  cases  collected.  A  delivery  and 
acceptance  of  goods  before  the  day  of  payment  passes  the  legal  title  to  tha 
Tendee:  Ford  v.  Sproule,  2  A.  K.  Marsh.  528;  12  Am.  Dec.  439.  Se«  oz< 
tended  note  to  Velaian  r,  Lewis,  3  Am.  St.  Rep.  19S. 


Reeve  v.  First  National  Bank  of  Glassboro. 

[54  New  Jersey  Law,  208.] 

Principal  and  Agent  —  Corporate  LiABii.rry  on  Notb.  — When  nothing 
appears  in  the  body  of  a  note  to  indicate  the  maker,  and  it  is  signed  by 
a  corporate  name,  under  which  name  appears  the  name  of  an  officer  of 
the  corporation  wi^h  his  corporate  ofiicial  title  affixed,  the  note  is  taken 
conclusively  to  be  that  of  the  corporation,  although  it  is  in  form  "we 
promise  to  pay." 

Principal  and  Agent  —  Liability  on  Corporate  Note  —  Presumption 
—  Evidence.  —  When  nothing  appears  in  the  body  of  a  note  to  indicate 
the  maker,  and  it  is  signed  by  the  name  of  an  officer  of  a  corporation  to 
which  name  is  affixed  his  official  corporate  title,  the  note  is  prima  facie 
that  of  the  person  signing  and  not  of  the  corporation;  but  this  is  a  re« 
buttable  presumption,  and  upon  tiie  ground  of  an  existing  ambiguity 
concerning  the  maker,  eviilenco  is  admissible  to  show  that  it  WM  in* 
tended  or  was  not  intended  to  be  the  note  of  the  corporation. 

John  J.  Crandall,  for  the  plaintiff  in  error. 
Lewis  Starr,  for  the  defendant  in  error. 

Reed,  J.     This  cause  was  tried  at  the  Gloucester  Circuit. 
The  action  was  brought  upon  certain  promissory  notes,  of 
which  the  following  is  a  copy:  — 
«  $97.tVV  Glassboro,  N.  J.,  Dec.  18,  1890. 

'•Three  months  after  date  we  promise  to  pay  to  the  order 
of  Thos.  Reeve,  at  the  First  National  Bank  of  Glassboro, 
ninety-seven  and  -^^^  dollars  without  defalcation,  value  re- 
ceived. Warrick  Glass  Works, 

"J.Price  Warrick,  Prest." 

Two  additional  notes,  one  for  $90.80  and  another  for 
$140.10,  were  in  the  same  form;  each  was  indorsed  by  the 
payee  and  held  for  value  by  the  First  National  Bank  of 
Glassboro. 

At  maturity  a  demand  of  payment  was  made  at  the  bank 
upon  the  Warrick  Glass  Works,  payment  refused,  and  notice 
of  protest  duly  given  to  Reeve,  the  payee  and  indorser. 

The  defense  interposed  by  the  defendant's  counsel  was  that 
the  note  was  signed  by  the  Warrick  Glass  Works  and  by 
J.  Price  Warrick  as  joint  makers;  that  demand  of  payment 


676  Reeve  t>.  First  National  Bank.     [New  Jersej, 

should  have  been  made  upon  each  of  the  joint  makers,  and 
therefore  it  was  insisted  that  the  failure  to  make  a  demand 
upon  Warrick  relieved  the  indorser  from  liability. 

The  only  facts  proved  in  the  case  bearing  upon  the  question 
mooted  were,  that  the  note  was  given  by  the  corporation  for 
feed  furnished,  and  that  J.  Price  Warrick  was  the  president 
of  the  company. 

At  the  conclusion  of  the  plaintiff's  case  a  motion  to  nonsuit 
was  made  and  overruled.  This  action  of  the  trial  court  waa 
the  subject  of  the  only  material  exception. 

We  are  of  opinion  that  the  refusal  to  nonsuit  was  correct. 

The  note  was  that  of  the  Warrick  Glass  Works  alone.  The 
demand  of  payment  was  properly  made  upon  tlie  corporation 
only.  The  cases  in  which  the  liability  of  parties  to  paper 
similar  to  this  are  not  uniform  in  their  results.  Indeed,  great 
contrariety  of  views  can  be  found  in  the  decisions  upon  this 
question.  A  detailed  examination  of  those  cases  would  not 
Jesuit  in  much  profit. 

The  result  of  the  best  considered  decisions  is  this:  Wher© 
nothing  appears  in  the  body  of  a  note  to  indicate  the  maker, 
and  the  note  is  signed  by  a  corporate  name,  under  which 
name  appears  the  name  of  an  officer  of  the  company,  with 
his  corporate  official  title  affixed  thereto,  in  such  case  the  note 
is  taken  conclusively  to  be  that  of  the  corporation;  where, 
however,  a  note  drawn  in  a  similar  form,  except  as  to  the 
signatures,  is  subscribed  by  the  name  of  an  officer  of  a  corpo- 
ration, to  which  name  is  affixed  his  title  as  an  officer  of  a 
particular  corporation,  the  result  is  not  the  same.  In  respect 
to  notes  drawn  in  the  last-mentioned  form,  the  courts  in  most 
of  the  states  hold  that  there  is  an  ambiguity  arising  out  of 
this  manner  of  coupling  the  names  of  the  natural  person  and 
of  the  corporation. 

It  is  therefore  open  to  the  parties  to  introduce  extrinsic 
testimony  to  disclose  facts,  from  which  it  can  be  concluded 
which  of  the  parties  should  be  regarded  as  the  maker. 

In  this  state  the  rule  is  that  a  note  drawn  in  this  form  is 
prima  facie  the  note  of  the  person  signing,  and  not  the  note 
of  the  corporation;  but  this  is  only  a  disputable  presumption, 
and  upon  the  ground  of  an  existing  ambiguity  concerning  the 
maker,  evidence  is  admissible  to  show  that  it  was  intended  to 
be  the  note  of  the  corporation,  which  evidence  can,  of  course, 
be  met  with  counter  evidence  of  the  same  character. 

This  rule  was  definitely  settled  in  the  case  of  Kean  v.  Davis^ 
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21  N.  J.  L.  683;  47  Am.  Dec.  182.  In  this  case  a  note  was 
«igned,  "John  Kean,  Prest.  F.  &  S.  S.  R.  R.  Co." 

It  was  held  to  be  prima  facie  the  note  of  Kean,  but  it  waa 
held  that  parol  evidence  might  be  introduced  to  show  whether 
it  really  was  the  personal  note  of  the  officer  or  was  the  note 
of  the  railroad  company. 

If,  therefore,  the  present  notes  had  been  signed  J.  Price 
Warrick,  President  of  the  Warrick  Glass  Works,  it,  in  the 
absence  of  parol  testimony  to  show  a  contrary  intention,  would 
be  regarded  as  the  note  of  Warrick. 

As- the  notes  are  signed  with  the  name  of  the  corporation, 
followed  by  the  words  J.  Price  Warrick,  President,  they  are 
taken  to  be  corporation  paper.  Tliis  conclusion  seems  to  rest 
upon  rational  ground.  The  name  of  the  corporation  signed 
first  stands  as  a  principal  and  that  of  the  officer  as  agent. 

Tlie  name  of  a  corporation  so  placed  raises  the  implication 
of  a  corporate  liability.  To  so  place  it  requires  the  hand  of 
an  agent.  The  name  of  an  officer  of  such  corporation,  to 
which  name  the  official  title  is  appended,  put  beneath  the 
corporate  name,  implies  the  relation  of  principal  and  agent. 
It  means  that  inasmuch  as  every  corporate  act  must  be  done 
by  a  natural  person,  this  person  is  the  agent  by  whose  hand 
the  corporation  did  the  particular  act. 

This  form  of  signature  is  just  as  significant  in  respect  to 
the  notes  in  question  as  if  the  name  "The  Warrick  Glass 
Works"  had  been  written  "per  Warrick,  agent." 

The  following  are  cases  in  which  notes  similar  in  form  to 
those  now  in  suit  have  been  lield  to  be  solely  the  notes  of  the 
corporation  whose  name  first  appeared,  followed  by  the  name 
of  an  officer:  Bean  v.  Pioneer  Min.  Co.,  66  Cal.  451;  56  Am. 
Rep.  106;  Atkins  v.  Brown,  59  Me.  90;  Castle  v.  Belfast  Foun- 
dry Co.,  72  Me.  167;  Miller  v.  Roach,  150  Mass.  140;  Draper 
v.  Massachusetts  Steam  Heating  Co.,  5  Allen,  338;  Liebscher  v. 
Kraus,  74  Wis.  387;  17  Am.  St.  Rep.  171. 

I  do  not  perceive  any  significance  in  the  use  of  the  words 
**  we  promise  to  pay  "  instead  of  "  the  company  promises  to 
pay."  The  contention  was  that  the  use  of  these  words  raised 
an  implication  that  it  was  the  joint  note  of  the  corporation 
and  of  Warrick.  But,  as  has  been  remarked  in  more  than 
one  of  the  cases  cited  in  which  the  notes  contained  a  promise 
in  like  form,  the  word  "  we  "  is  often  used  by  a  corporation 
aggregate:  Draper  v.  Ma8sachusett8  Steam  Heating  Co.,  5  Allen, 
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338;  Bean  v.  Plcneer  Min.  Co.,  66  Cal.  451;  66  Am.  Rep.  106; 

Randolph  on  Commercial  Paper. 

Our  conclusion  is  that  demand  was  made  upon  the  only 
maker,  and  therefore  the  refusal  of  the  trial  judge  to  nonsuit 
was  right. 

Judgment  affirmed.  

Nkgotiablb  Instruments  Madb  by  Officers  or  Aoknts  of  Cobpoba* 
»I0NS  —  When  Bind  Corporation.  —  A  promissory  note  commencing  with 
"we  promise  to  pay,"  and  signed  with  the  corporate  name  and  the  name  of 
its  president  attached,  is  the  note  of  the  company  only:  Liebscher  v.  Kraua, 
74  Wis.  387;  17  Am.  St.  Rep.  171,  and  note;  Miller  v.  Roach,  150  Mass.  140; 
Bean  v.  Pioneer  Min.  Co.,  66  Cal.  451;  56  Am.  Rep.  106;  OlcoU  v.  Tioga 
R.  R.  Co.,  27  N.  Y.  546;  84  Am.  Dec.  298,  and  note.  The  contrary  doctrine 
to  that  held  in  the  preceding  cases  is  maintained  in  McCandless  ▼.  Belle 
Plaine  Canning  Co.,  78  Iowa,  161,  16  Am.  St.  Rep.  429,  in  which  it  was  held 
that  all  the  parties  signing  such  an  instrument,  including  the  corporation, 
would  be  jointly  liable  where  there  was  no  claase  showing  the  capacity  in 
which  the  parties  signed.  A  note  by  which  "  *he  subscribers  for  Carmel 
Cheese  Manufacturing  Company  promise  to  pay,"  and  signed  by  the  direc- 
tors of  the  company,  without  official  description,  fs  an  obligation  of  the  com* 
pany:  Sim-pson  v.  Garland,  72  Me.  40;  .S9  Am.  Rep.  297,  and  extended  note; 
New  Market  Snv.  Bank  v.  OUlet,  100  111.  254;  .39  Am.  Rep.  39,  and  note. 
Compare  Shoe  etc.  Nat.  Bank  v.  Dix,  123  Mass.  148;  25  Am.  Rep.  49,  and 
note;  and  Yowell  v.  Dodd,  3  Bush,  581;  96  Am.  Dec  256,  and  note.  Se» 
ftlso  note  to  Shar^e  v.  Bellis,  100  Am.  Dec.  621, 


DisBRow  V.  Ddrand. 

[64  New  Jkrskt  Law,  343.1 
CONTBACTPS   TOR   COMPENSATION   FOR   SERVICES   ReN'DERED  BY  ReLATXVBS  — 

Kindred,  Who  Deemed  to  be.  —  When  services  are  rendered  to  each 
other  by  the  members  of  a  family,  or  by  remote  kindred,  or  by  those 
who  stand  in  the  place  of  kindred  living  together  as  one  household,  the 
law  does  not  imply  a  promise  to  pay  on  the  part  of  the  recipient  from 
the  mere  voluntary  rendition  and  acceptance  of  such  services.  In  order 
to  recover,  the  plain tiil  must  afBnnatively  show  either  that  an  express 
contract  for  remuneration  existed,  or  that  the  circumstances  under 
which  the  services  were  rendered  were  such  as  indicate  a  reasonable  ex- 
pectation that  there  would  be  compensation. 
Rblaiives  —  Who  Deemed  to  be  when  Services  are  Voluntarily  Rek- 
DERED.  — A  promise  to  pay  for  services  to  each  other  voluntarily  ren- 
dered by  the  members  of  a  family  living  together  as  one  household  is 
not  implied  from  the  mere  rendition  and  acceptance  of  such  services, 
even  though  such  parties  are  only  remote  kindred,  or  though  not  related 
by  blood  they  stand  in  the  relation  of  kindred  to  each  other. 

Action  to  recover  compensation  for  services  rendered  as 
housekeeper  for  six  years.     The  action  was  brought  by  the^ 
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plaintifiT,  Sarah  H.  Disbrow,  against  the  administrator  of  her 
deceased  brother's  estate.  The  plaintifiF,  the  decedent,  and 
their  mother  resided  on  a  farm  as  one  family  until  the  mother 
died,  and  thereafter  such  brother  and  sister  continued  so  to 
live  until  the  brother's  death.  The  brother  tilled  the  farm 
and  the  sister  kept  the  house,  having  no  other  means  of  sup- 
port except  to  work  for  strangers.  No  express  contract  ex- 
isted upon  the  part  of  the  brother  to  remunerate  the  sister 
for  her  services  in  the  household,  nor  was  the  subject  of  com- 
pensation ever  discussed  or  contemplated  by  either  of  them. 
Judgment  of  nonsuit  against  plaintiff,  and  she  appealed. 

Benjamin  A.  Vail,  for  the  plaintiff  in  error, 

Thomas  H.  Shafer,  for  the  defendant  in  error. 

The  Chancellor.  Ordinarily,  where  services  are  rendered 
and  voluntarily  accepted,  the  law  will  imply  a  promise  upon 
the  part  of  the  recipient  to  pay  them;  but  where  the  services 
are  rendered  by  members  of  a  family,  living  as  one  household, 
to  each  other,  there  will  be  no  such  implication  from  the  mere 
rendition  and  acceptance  of  the  services.  In  order  to  recover 
for  the  services,  the  plaintiff  must  affirmatively  show,  either 
that  an  express  contract  for  the  remuneration  existed,  or  that 
the  circumstances  under  which  the  services  were  rendered  were 
such  as  exhibit  a  reasonable  and  proper  expectation  that  there 
would  be  compensation.  The  reason  of  this  exception  to  the 
ordinary  rule  is,  that  the  household  family  relationship  is 
presumed  to  abound  in  reciprocal  acts  of  kindness  and  good- 
will, which  tend  to  the  mutual  comfort  and  convenience  of 
the  members  of  the  family,  and  are  gratuitously  performed; 
and  where  that  relationship  appears,  the  ordinary  implication 
of  a  promise  to  pay  for  services  does  not  arise,  because  the 
presumption,  which  supports  such  implication,  is  nullified  by 
the  presumption  that  between  members  of  a  household  ser- 
vices are  gratuitously  rendered.  The  proof  of  the  services, 
and  as  well  of  the  family  relation,  leaves  the  case  in  equipoise 
from  which  the  plaintiff  must  remove  it,  or  fail. 

The  great  majority  of  cases  in  which  this  exception  to  the 
ordinary  rule  has  been  given  effect,  have  been  between  chil- 
dren and  their  parents,  or  the  representatives  of  the  parents' 
estate,  and  that  fact  appears  to  have  led  the  courts  of  some 
of  our  sister  states  to  speak  of  it  as  restricted  to  cases  where 
such  a  relationsliip  in  blood  existed;  but  it  is  not  perceived 
how,  within  the  reason  for  the  exception,  it  is  to  be  limited  by 
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mere  propinquity  of  kindred.  It  rests  upon  the  idea  of  the 
mutual  dependence  of  those  who  are  members  of  one  imme- 
diate family,  and  such  a  family  may  exist  though  composed 
of  remote  relations,  and  even  of  persons  between  whom  there 
is  no  tie  of  blood. 

To  this  time,  in  this  state,  the  cases  which  have  treated  of 
this  subject  have  dealt  only  with  the  relation  of  parent  and 
child,  or  the  case  where  one  party  stands  in  loco  parentis: 
Ridgwny  v.  English, 22  N.  J.  L. 409;  Updike  v.  Titus,  13  N.J.  Eq. 
151 ;  Smith  v.  Smith,  28  N.  J.  L.  208;  78  Am.  Dec.  49;  Coley  v. 
Coley,  14  N.  J.  Eq.  350;  Updike  v.  Ten  Broeck,  32  N.  J.  L.  105; 
Horner  v.  Webster,  33  N.  J.  L.  387,  411;  Prickett  v.  Prickett,  20 
N.  J.  Eq.  478;  Gardner  v.  Schooley,  25  N.  J.  Eq.  150;  Miller 
V.  Sauerbier,  30  N.  J.  Eq.  71;  Smith  v.  Smith,  30  N.  J.  Eq.  564; 
De  Camp  v.  Wilson,  31  N.  J.  Eq.  656;  Kendall  v.  Kendall,  36 
N.  J.  Eq.  91,  99;  Stone  v.  Todd,  49  N.  J.  L.  274,  280;  but  they 
have  not  limited  the  exception  to  that  relation;  on  the  con- 
trary, in  Updike  v.  Titus,  13  N.  J.  Eq.  151,  Chancellor  Green 
expressed  the  opinion  that  it  contemplates  "  children,  parents, 
grandparents,  brothers,  stepchildren,  and  other  relations "; 
and  in  this  court,  in  Horner  v.  Webster,  33  N.  J.  L.  387,  411, 
Mr.  Justice  Depue  approvingly  referred  to  the  exception  as 
applicable  to  all  cases  where  the  parties  stand  "  in  relation 
to  each  other  of  support  on  one  side  and  services  on  the  other." 
Without  this  state,  also,  I  find  most  reliable  authority  extend- 
ing the  exception  beyond  parent  and  child,  where  close  family 
relationship  has  been  shown  to  exist.  For  instance,  it  was 
given  effect  in  Robinson  v.  Cushman,  2  Denio,  152;  Scully  v. 
Scully,  28  Iowa,  548;  Keegan  v.  Malone,  62  Iowa,  208;  and 
Hall  V.  Finch,  29  Wis.  278,  9  Am.  Rep.  559,  in  each  of  which 
cases  the  relation  was  brother  and  sister,  and  in  Bundy  v. 
Hyde,  50  N.  H.  116,  where  the  relation  was  brother-in-law 
and  sister-in-law. 

In  the  two  Iowa  cases  cited,  the  exception  was  stated  in  this 
language:  "  Where  it  is  shown  that  the  person  rendering  the 
services  is  a  member  of  the  family  of  the  person  served  and 
receiving  support  therein,  either  as  a  child,  or  relative,  or  a 
visitor,  a  presumption  of  law  arises  that  such  services  were 
gratuitous,  and  in  such  case,  before  the  person  rendering  the 
services  can  recover,  the  express  promises  of  the  party  served 
must  be  shown,  or  such  facts  and  circumstances  as  will  au- 
thorize the  jury  to  find  that  the  services  were  rendered  in  the 
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expectation  by  one  receiving  and  by  the  other  making  com- 
aation  therefor." 

I  have  not  pretended  to  examine  the  many  cases  upon  this 
aubject  in  the  several  states.  That  would  be  a  tedious,  ex- 
haustive, and  indeed,  profitless  task.  The  exception  stands 
upon  a  reason  which  logically  and  properly  must  extend  it  to 
all  members  of  a  household,  however  remote  their  relationship 
may  be,  and  indeed,  even  to  those  who,  though  not  of  kin, 
stand  in  the  situation  of  kindred  in  one  household. 

The  proofs  oflfered  at  the  trial  in  the  present  case  exhibited 
the  existence  of  a  family  relationship  for  a  quarter  of  a  cen- 
tury from  which  the  brother  and  sister  each  derived  substan- 
tial benefit  in  the  services  of  the  other,  and  that  the  services 
rendered  by  each  were  natural  and  appropriate  acts  in  their 
respective  spheres,  looking  to  the  maintenance  of  the  common 
home.  It  did  not  appear  that  in  that  long  period  of  time 
either  of  them  entertained  the  thought  of  demanding  or  hav- 
ing compensation  from  the  other. 

It  is  deemed  that  the  case  is  well  within  the  exception  to 
the  ordinary  rule,  which  has  been  pointed  out.  There  was 
no  error  in  granting  the  nonsuit. 

The  judgment  will  be  affirmed. 


Services  —  Implied  Promise  to  Pay  For  amono  Members  of  Samb 
Family.  — Tliere  is  no  implied  promise  to  pay  for  services  rendered  between 
members  of  the  same  family:  Willi inis  v.  Hutchinson,  3  N.  Y.  SI 2;  53  Am. 
Dec.  301,  and  extended  note;  Hall  v.  Fincli,  29  Wis.  278;  9  Am.  Rep.  559; 
Dodson  V.  McAdam.%  96  N.  C.  149;  60  Am.  Rep.  408;  Weir  v.  Weir,  3  B. 
Mon.  645;  39  Am.  Dec.  487.  When  a  child  seeks  to  recover  for  services 
rendered  an  aged  parent,  such  as  filial  duty  would  require  of  him,  he  must 
prove  an  express  contracc:  Zimmerman  v.  Zimmerman,  129  Pa.  St.  229; 
15  Am.  St.  Rep.  720;  Wrljht  v.  Scnn,  85  Mich.  191.  Where  adult  children 
work  for  parents  the  law  implies  no  promise  on  the  part  of  the  parent 
to  pay  for  the  services:  Poorman  v.  Kih/ore,  '26  Pa.  St.  365;  67  Am.  Dec. 
425,  and  note;  Ex  parte  Aycock,  34  S.  C.  255;  Stock  v.  Stoltz,  137  III.  349. 
See  also  Magarrell  v.  Magarrell,  74  Iowa,  378.  While  persons  live  together 
as  man  and  wife,  no  implied  promise  can  arise  that  one  will  pay  for  work 
done  by  the  other:  Cooper  v.  Cooper,  147  Mass.  370;  9  Am.  St.  Rep.  721, 
and  note. 
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Laino  V,  United  New   Jersey   Railroad   and 

Canal  Company. 

[54  New  Jebsey  Law,  576.] 

WiTNKSSKS  —  Expert  Who  Is.  —  To  render  the  opinioa  of  a  witness  admU- 
aible  iis  expert  evidence,  he  must  appear  fo  have  special  knowledge  of 
the  subject  under  inquiry. 

Witnesses  —  Expert  Evidence — Value  of  Title  and  Dahaoss  to  Land. 
An  ordinary  real  estate  agent  ia  not  competent  to  give  his  opinion  a» 
an  expert  as  to  the  value  of  the  private  title  in  a  strip  of  land  forming 
part  of  the  public  highway,  nor  as  to  the  amount  of  damage  done  to  an. 
abutting  owner  by  appropriating  such  strip  of  land  to  railroad  purposes 
in  the  absence  of  any  showing  that  he  has  special  knowledge  on  these 
particular  subjects. 

Highways  —  Extinguishment  op  Easement.  —  Adverse  User  of  a  publio 
highway  for  railroad  purposes  will  not  extinguish  nor  destroy  the  pub- 
lic easement  therein. 

Eminent  Domain  —  Street  Ocoupied  by  Railroad  —  Elements  of  Dam- 
age. —  In  estimating  damages  arising  to  an  adjoining  owner  from  the 
occupation  of  a  street  by  a  railroad,  not  only  the  narrowing  of  the  street, 
but  the  greater  risk  of  fire,  and  the  increased  noise,  dust,  and  smoke 
occasioned  by  the  nearer  approach  of  passing  trains,  are  matters  to  be 
considered  in  view  both  of  the  use  then  made  of  the  property,  and  its 
probable  future  uses. 

Eminent  Domain  —  Damages  for  Land  Taken  by  Railroad  —  Evidence 
OF  Value.  —  Evidence  of  the  price  paid  on  sales  of  other  land  in  the 
neighljorhood,  is  competent  on  an  inquiry  as  to  the  value  of  land  taken 
for  railroad  purposes  only  when  there  is  a  substantial  similarity  between 
the  properties.  The  rule  does  not  apply  when  the  conditions  are  so  dis- 
similar as  not  easily  to  admit  of  reasonable  comparison,  and  much  must 
be  left  to  the  discretion  of  the  trial  court  in  the  determination  of  the 
preliminary  question  as  to  whether  the  conditions  aje  fairly  comparable 
or  not. 

Benjamin  A.  Vail,  for  the  plaintiflf  in  error. 

William  S.  Gummere,  for  the  defendant  in  error. 

Dixon,  J.  The  United  New  Jersey  Railroad  and  Canal 
Company  having  taken  steps  to  condemn  for  its  use  a  strip 
of  land  about  11  and  a  half  feet  wide  and  about  110  feet  long, 
lying  towards  the  middle  of  Railroad  Avenue,  in  the  city  of 
Railway,  and  about  30  feet  from  the  side  of  the  street,  an 
issue  was  framed  in  the  circuit  court  of  Union  County  to 
try:  1.  What  was  the  value  of  the  land  so  taken  by  the 
company  from  the  plaintiff  in  error,  who  owned  the  fee  of  the 
game  subject  to  the  public  use;  and  2.  What  were  the  dam- 
ages which,  by  reason  of  the  taking,  he  sustained  as  owner  of 
the  adjoining  premises  on  the  corner  of  Milton  and  Railroad 
Avenues. 
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The  object  of  the  present  writ  of  error  is  to  determine  the 
oorrectiiess  of  the  rulings  of  the  trial  court  upon  questions  of 
evidence. 

By  these  rulings  the  opinion  of  an  ordinary  real  estate 
agent  as  to  the  value  of  the  land  taken  and  as  to  the  damage 
done  to  the  residue  of  the  plaintiff's  property  was  excluded, 
and  testimony  as  to  what  the  company  had  paid  for  land  and 
damages  to  other  owners  in  the  neighborhood  was  also  ex» 
eluded. 

First,  we  will  consider  the  rejection  of  the  witness's  opinion. 
The  principle  upon  which  the  opinion  of  a  witness  is  receiA^ed 
as  evidence  is  well  stated  by  the  chief  justice  in  Pennsylvania 
etc,  R.  R.  Go.  V.  Root,  53  N.  J.  L.  253.  The  witness  must  bo 
an  expert  on  the  subject  of  inquiry,  "and  his  opinions  have 
no  place  in  the  judicial  investigation  except  by  reason  of  such 
status.  Within  the  sphere  of  his  special  knowledge  he  is 
competent  to  express  his  opinion;  beyond  that  reach  he  is 
not  competent.  Such  is,  beyond  question,  the  general  rule; 
none  but  experts  on  the  given  subject  can,  in  any  course  of 
law,  express  their  estimate  of  the  value  of  anything  real  or 
personal." 

Now,  the  subjects  of  inquiry  at  the  trial  below  were:  1.  The 
value  of  the  private  title  in  the  strip  of  land  forming  part  of 
the  public  highway;  and  2.  The  damage  done  to  the  plain- 
tiff's property  by  appropriating  that  strip  to  railroad  purposes. 
On  neither  of  these  points  had  the  witness  any  special 
knowledge.  He  was  specially  conversant  with  the  value  of 
land  in  the  possession  of  private  owners,  because  his  usual 
business  brought  inquiries  and  negotiations  for  the  sale  of 
such  lands  under  his  frequent  observation;  but  it  is  safe  to 
say  that  he  had  never  known  of  a  transaction  for  the  sale  of 
the  private  estate  in  a  separate  piece  of  land  lying  in  a  public 
street;  certainly  he  did  not  claim  experience  in  dealings  of 
that  character.  Such  an  estate  can  have  but  little  value,  ex- 
cept as  the  land  may  be  available  for  vaults,  awnings,  etc.,  in 
connection  with  the  private  land  adjoining  it:  Hohoken  Land 
and  Improvement  Co  v.  Mayor  etc.,  36  N  J.  L.  540,  551 ;  Sulli- 
van V.  North  Hudson  Co.  R.  R.  Co.,  51  N.  J.  L.  518,  543.  Sit- 
uate as  this  strip  was,  about  thirty  feet  from  the  plaintiff's 
private  land,  it  had  in  itself  no  elements  of  utility.  Evidently 
the  witness  could  not  have  acquired  from  experience  any 
peculiar  knowledge  of  its  market  value:  Boston  etc.  R.  R.  Co. 
V.  Old  Colony  etc.  R.  R.  Co.,  3  Allen,  142. 
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But  it  is  urged  by  counsel  for  the  plaintiff  in  error  that  in 
other  states  a  more  liberal  rule  is  applied  respecting  the  opin- 
ions of  witnesses  as  to  the  value  of  real  estate,  under  which 
the  estimates  of  any  persons  who  are  acquainted  with  the 
property,  its  location  and  surroundings,  are  admissible  evi- 
dence. The  cases  cited  do  not  support  this  contention,  and 
if  tliey  did  they  should  not  be  followed.  The  worthlessness 
of  such  testimony  is  hardly  a  stronger  reason  for  its  rejection 
than  the  practically  limitless  amount  of  it  that  might  be  pro- 
duced. 

Counsel  further  insists  that  the  real  question  at  the  trial 
was,  not  the  value  of  the  fee  subject  to  the  public  easement, 
but  the  value  of  the  absolute  fee  simple,  the  public  easement 
being  extinguished  by  the  appropriation  of  the  land  to  rail- 
road purposes.  The  difficulty  with  this  suggestion  is  that  no 
each  extinguishment  is  shown.  It  only  appears  tbat  the 
company  is  condemning  the  right,  as  against  the  plaintiff,  to 
use  the  land  for  its  railroad.  The  acquisition  of  that  right 
will  not  bar  the  public  right;  and  though  the  public  should 
remain  quiescent,  leaving  the  company  to  take  exclusive  pos- 
session of  the  land,  the  public  right  would  not  be  extin- 
guished, for  adverse  user  will  not  destroy  the  public  ease- 
ment in  a  highway:  Mayor  etc.  v.  Morris  Canal  etc.  Co.j  12 
N.  J.  Eq.  547;  Cross  v.  Mayor  etc.,  18  N.  J.  Eq.  305;  Hoboken 
Land  and  Improvement  Co.  v.  Mayor  etc.,  36  N.  J.  L.  540. 
The  real  question,  therefore,  at  the  trial  was,  as  we  have 
treated  it,  the  value  of  the  private  title  subject  to  the  public 
Bervitude. 

With  regard  to  the  damage  resulting  to  the  plaintiff's  prop- 
erty from  the  conversion  of  this  strip  into  a  railroad  bed,  the 
witness  was  equally  inexpert.  It  depended  upon  circum- 
stances which  in  great  measure  were  peculiar  to  tliat 
property,  and  which,  when  laid  before  the  jury,  could  be 
appreciated  by  them  as  accurately  as  by  the  witness.  Not 
only  the  narrowing  of  the  street,  but  the  greater  risk  of  fire 
and  the  increased  noise,  dust,  and  smoke  occasioned  by  the 
nearer  approach  of  passing  trains,  were  matters  to  be  con- 
sidered in  view  both  of  the  use  then  made  of  the  property  and 
the  probable  future  uses.  On  such  subjects,  said  the  chief 
justice  in  the  case  first  cited,  "No  person  can  claim  to  be  an 

expert All  men  stand  on  the  same  footing,  for  each 

case  that  arises  must  necessarily  be  differently  conditioned." 
To  the  same  purport  is  the  language  of  Mr.  Justice  Knapp  in 
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Thompson  v.  Pennsylvania  R.  R.  Co.,  51  N.  J.  L.  42.     Th« 

opinions  of  the  witness  were  rightly  overruled. 

Testimony  as  to  the  price  paid  by  the  company  to  other 
owners  for  land  and  damages  was  inadmissible  for  reasons 
suggested  by  what  has  been  already  said. 

If  the  land  so  purchased  was  situated  as  this  was,  its  value 
was  small,  and  the  sum  paid  must  have  been  principally  for 
damages.  As  the  damages  chiefly  result  from  conditions 
which  are  peculiar  to  each  piece  of  property,  what  was  paid 
in  one  case  would  ordinarily  throw  no  light  on  what  ought  to 
be  paid  in  another. 

Generally  in  this  and  other  states  (Lewis  on  Eminent  Do- 
main, sec.  443)  evidence  of  sales  of  land  in  the  neighborhood 
is  competent  on  an  inquiry  as  to  the  value  of  land,  and  if  the  • 
purchases  or  sales  were  made  by  the  party  against  whom  the 
evidence  was  offered  it  might  stand  as  an  admission:  Wyman 
v.  Lexington  etc.  R.  R.  Co.,  13  Met.  316;  but  such  testimony 
is  received  only  upon  the  idea  that  there  is  substantial  simi- 
larity between  the  properties.  The  practice  does  not  extend, 
and  the  rule  should  not  be  applied,  to  cases  where  tlie  con- 
ditions are  so  dissimilar  as  not  easily  to  admit  of  reasonable 
comparison,  and  much  must  be  left  to  the  discretion  of  the 
trial  judge  in  the  determination  of  the  preliminary  question 
whether  the  conditions  are  fairly  comparable:  Chandler  v. 
Jamaica  Pond  etc  Co.,  122  Mass.  305.  In  tlie  present  case  the 
trial  judge  had  no  reason  to  think  that  the  compensation  paid 
by  the  company  to  other  owners  formed  a  rational  standard 
for  the  adjustment  of  the  plaintiff's  claim. 

The  judgment  should  be  affirmed. 


Witnesses — Rules  of  Admission  of  Expert  Evidence.  — Expert  evi. 
dence  should  be  restricted  to  those  cases  where  its  use  is  well-iui^h  iudis« 
peusahle,  because  questious  of  science  or  skill  are  involved,  in  vvliich  a 
special  or  peculiar  kuowledf;e  is  desired,  in  order  to  arrive  at  exact  truth: 
AIcNally  v.  Colwell,  91  IMich.  527;  30  Am,  St.  Rep.  494;  Radam  v.  Capital 
Microbe  etc.  Co.,  81  Tex.  122;  2G  Am.  St.  Rep.  783,  and  note.  See  extended 
note  to  Hammond  v.  Woodi/ian,  66  Am.  Dec.  228-246. 

Eminent  Domain  —  Value  of  Land  —  How  Determined:  See  Jonet 
T.  Ei-ieetc.  R.  R.  Co.,  151  Pa.  St.  30;  31  Am.  St.  Rep.  722,  and  note  with 
cases  collected  discussing  this  subject;  also  Gallaj/ter  v.  Keinmeier,  lii  Pa. 
St.  509;  27  Am.  St.  Rep.  673,  and  note. 

Railroads —  Damages  for  Occupation  of  Street  by:  See  Jones  t.  Eris 
etc  R.  R.  Co.,  151  P».  St.  30;  31  Am.  St.  Rep.  722.  and  note  with  oasea  col- 
lected. 

Highways  —  Extinquishment  by  Adverse  User. — No  title  can  be 
acquired  in  the  public  streets  or  highways  by  adverse  possession.      I'ublio 
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righta  are  not  destroyed  by  long-continned  encroachments  or  permissir* 
trespasses:  Commonwedlfh  v,  Moorehe.ad,  118  Pa.  St.  344;  4  Am.  St.  Rep. 
699,  and  note;  bub  see  Orr  v.  O'Brien,  77  Iowa,  253;  14  Am.  St.  Rep.  277* 
•nd  extended  note  at  page  279. 


City  op  Camdeit  v.  Green. 

[54  New  Jersbt  Law,  591.] 

Voluntary  PxTMENTa  —  Right  to  Recover.  —  When  a  person  witbont 
mistake  of  fact  or  fraud,  duress,  coercion,  or  extortion,  pays  money  on 
a  demand  which  is  not  enforceable  agtinst  him,  the  paymeut  is  deemed 
voluntary,  and  cannot  be  recalled.  Tliis  rule  applies  to  one  who  paya 
a  greater  sum  for  a  license  than  is  demandable  of  right 

Voluntary  Payments  —  License  Feb  —  Right  to  Recover  Back.  —  When 
a  municipality  in  good  faith,  but  under  a  misapprehension  of  law,  de« 
mands  a  greater  sum  than  it  is  legally  entitled  to  for  a  license  to  carry 
on  a  particular  business,  a  person  who,  with  knowledge  of  the  facts, 
pays  the  sum  demanded,  cannot  recover  the  excess. 

J.  Willard  Morgan  and  David  J.  Fancoaat,  for  the  plaintiflf 
in  error. 

John  J.  Crandally  for  the  defendant  in  error. 

Dixon,  J.  In  accordance  with  the  provisions  of  "An  act 
to  establish  an  excise  department  in  cities  of  this  state," 
passed  April  8,  1884,  and  its  supplements  (Rev.  Sup.  695), 
a  board  of  excise  commissioners  was  organized  in  the  city  of 
Camden,  and  thereby  became  vested  with  the  power  to  make, 
establish,  amend,  or  repeal  ordinances  and  by-laws  to  license, 
regulate,  or  prohibit  inns  and  taverns,  restaurants  and  beer 
Baloons  within  the  city,  but  the  fees  for  licenses  granted  by 
the  board  were  to  go  into  the  city  treasury. 

By  ordinance  passed  April  9,  1890,  the  board  fixed  the 
fee  for  a  license  to  sell  spirituous,  vinous,  malt,  or  brewed 
liquors  in  quantities  less  than  one  quart,  at  five  hundred  dol- 
lars, and,  on  July  2, 1891,  the  board  granted  a  license  for  such 
purposes  to  the  plaintiff,  who  thereupon  paid  said  fee  to  the 
city  clerk,  who  turned  it  over  to  the  city  treasurer. 

Forthwith  the  plaintiff  brought  suit  against  the  city  of 
Camden  to  recover  the  sum  of  two  hundred  dollars,  on  the 
ground  that,  under  "  An  act  to  create  county  boards  of  license 
coinmissionerg  and  to  define  their  powers  and  duties,"  ap- 
proved March  20,  1891  (P.  L.,  p.  221),  a  county  board  of  li- 
cense commissioners  had  been  appointed  for  Camden  County, 
and  before  July  2,  1891,  had  reduced  the  fee  for  liquor-  li- 
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senses  in  the  city  of  Camden  to  the  sum  of  three  hundred 
dollars. 

At  the  trial  of  the  suit  the  plaintiff  proved  the  creation  of 
the  city  board,  its  ordinance  fixing  the  fee  at  five  hundred 
dollars,  the  issuance  of  the  license  to  himself,  his  payment  of 
the  fee,  the  administration  of  an  oath  of  office  to  three  persons 
clflinnng  to  be  members  of  a  county  board  of  license  commis- 
eioners,  and  the  receipt,  on  July  1,  1891,  by  the  city  board, 
of  a  communication,  which  purported  to  come  from  the 
county  board  and  to  contain  a  resolution  of  the  latter  board 
dated  June  29,  1891,  reducing  the  fee  to  three  hundred  dol- 
lars. 

Upon  this  proof  the  trial  judge  directed  a  verdict  for  the 
plaintiff  for  two  hundred  dollars,  and  an  exception  to  this 
direction  presents  the  error  now  assigned. 

Counsel  for  the  city  urged  the  unconstitutionality  of  the 
act  of  1891  as  his  main  reason  for  reversal,  but  that  point  need 
not  be  considered,  for,  upon  other  grounds,  the  direction  was 
clearly  erroneous. 

In  the  first  place,  there  was  no  legal  evidence  that  the  al- 
leged county  board  had  taken  any  action  to  reduce  the  fee. 
No  proof  was  offered  of  the  authenticity  of  the  communica- 
tion received  by  the  city  board,  and  it  was  not  of  a  character 
to  prove  itself. 

But  in  the  second  place,  if  such  action  had  been  lawfully 
taken  and  lawfully  proved,  the  payment  by  the  plaintiff  was 
voluntary  and  hence  could  not  be  recalled. 

There  is  nothing  in  the  case  to  indicate  that  the  plaintiff 
was  ignorant  of  the  fact  of  reduction,  if  it  existed,  and  no  sug- 
ijestion  of  fraud  was  made.  The  case,  then,  could  have  been 
only  this:  The  city  board,  claiming  the  legal  fee  to  be  five 
hundred  dollars,  although  the  county  board  had  ordered  that 
it  be  reduced  to  three  hundred  dollars,  and  being  willing  to 
issue  a  license  to  the  plaintiff  on  payment  of  what  it  con- 
sidered the  legal  fee,  the  plaintiff,  with  full  knowledge  of  the 
facts,  paid  five  hundred  dollars,  and  received  the  license. 

In  such  a  transaction  there  is  nothing  to  take  the  case  out 
of  the  general  principle,  that  where  a  party,  without  mistake 
of  fact  or  fraud,  duress  or  extortion,  voluntarily  pays  money 
on  a  demand  which  is  not  enforceable  against  him,  he  cannot 
recover  it  back:  Flower  y.  Lance,  59  N.  Y.  603;  Schwarzen^ 
bach  V.  Odorless  Excavating  Co.,  65  Md.  34;  57  Am.  Rep.  301; 
Sowles  V.  Soule,  59  \'t.  131.     A  refusal  to  issue  the  license 
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without  payment  of  more  than  the  legal  fee  would  not  con- 
Btitute  duress:  Sooy  v.  State.  38  N.  J.  L.  324;  Wright  v.  Rem' 
ington,  41  N.  J.  L.  48;  32  Am.  Rep.  180;  43  N.J.  L.  451.  Nor 
would  it  constitute  extortion;  for  a  license  was  not  demand- 
able  by  the  plaintiff  as  a  right,  and  the  city  board,  under  its 
authority,  conferred  by  the  actof  1884,  to  license,  regulate,  or 
prohibit,  could  lawfully  have  refused  to  issue  a  license  upon 
any  terms.  Although  the  language  of  the  act  of  1891  would 
empower  the  county  board,  under  certain  circumstances,  to 
reduce  the  license  fee  fixed  by  the  city  board,  yet  it  did  not 
attempt  to  impose  upon  the  latter  board  the  duty  of  issuing  a 
license  at  the  reduced  rate,  but  merely  entitled  the  applicant, 
on  refusal  of  a  license  from  the  city  board,  to  apply  therefor 
to  the  county  board.  Consequently,  by  refusing  to  license  the 
plaintiflf  unless  he  paid  the  city  five  hundred  dollars,  which 
the  city  board  deemed  the  lawful  fee  or  tax,  that  board  was 
not  witholding  from  him  anything  which  it  was  its  duty  to 
concede.  The  board's  purpose  to  do  what  it  had  a  legal  right 
to  do,  if  the  plaintiff  would  not  comply  with  its  demand,  did 
not  render  its  demand  extortionate:  Sooy  v.  State,  38  N.  J.  L. 
324;  41  N.  J.  L.  394.  The  privilege  which  it  offered,  the 
plaintiff  was  at  perfect  liberty  to  accept  or  decline,  and  his 
acceptance  and  compliance  with  the  conditions  of  the  ofi"er 
were  purely  voluntary. 

Tliere  is  considerable  authority  for  the  proposition  that 
where  a  municipality,  in  good  faith  but  under  a  misapprehen- 
sion of  the  law,  demands  a  greater  sum  than  it  is  legally  en- 
titled to,  for  a  license  to  carry  on  a  particular  business,  a  per- 
son who,  with  knowledge  of  the  facts,  pays  the  sum  demanded, 
cannot  recover  back  the  excess.  Thus  in  Cook  v.  City  of  BoS" 
ton,  9  Allen,  893,  ten  dollars  were  demanded  and  paid  for  a 
wagoner's  license,  when  it  was  averred  only  one  dollar  was 
legal;  in  Emery  v.  City  of  Lowell,  127  Mass.  138,  one  thousand 
dollars  were  demanded  and  paid  for  a  liquor  license,  when  it 
was  averred  the  legal  charge  was  two  hundred  dollars;  in 
Town  of  Ligonier  v.  Ackerman,  46  Ind.  552,  15  Am.  Rep.  323, 
a  tax  was  demanded  and  paid  for  a  liquor  license,  although 
the  ordinance  imposing  it  was  void;  in  Custin  v.  City  of  Viro- 
qua,  67  Wis.  314,  a  tax  of  five  hundred  dollars  was  demanded 
and  paid  for  a  liquor  license,  although  the  statute  of  the  state 
forbade  the  collection  of  more  than  two  hundred  dollars;  in 
all  these  cases  the  courts  decided  that,  as  the  licensee  paid 
the  tax  without  mistake  of  fact,  and  without  any  fraud  or 
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coercion  on  the  part  of  the  corporate  authorities,  the  payment 
was  voluntary,  and  the  money  could  not  be  recovered  back. 

The  impolicy  of  permitting  contestable  demands,  made  on 
behalf  of  municipalities  by  their  boards  and  agents,  to  be 
acquiesced  in  and  paid,  without  a  final  relinquishment  of  the 
right  to  contest  the  same,  is  pointed  out  by  the  chief  justice  in 
Davenport  v.  City  of  Elizabeth,  41  N.  J.  L.  362,  and  should  bar 
suits  under  conditions  like  those  in  the  present  case. 

If  the  claim  of  five  hundred  dollars  was  one  to  be  resisted, 
the  time  for  resistance  was  before  payment,  and  the  plaintiflF 
then  either  should  have  appealed  to  the  courts  to  compel  the 
city  board  to  consider  his  application  upon  the  footing  of  a 
three  hundred  dollar  license  tax,  or  he  should  have  applied 
to  the  county  board  for  its  license.  His  payment  of  the  sum 
demanded  closed  the  controversy. 

The  judgment  below  must  be  reversed. 

VonnrrABT  Patmbmts  —  Right  to  Rkootsr.  —  One  who  Tolnntarilj 
pays  money  with  full  knowledge  or  means  of  knowledge  of  the  facta,  with* 
oat  any  fraud  having  been  practiced  upon  him,  cannot  recover  it  by  rea> 
•on  of  the  payment  having  been  made  in  ignorance  of  the  law:  Oould  r, 
McFall,  118  Pa.  St.  455;  4  Am.  St.  Rep.  606,  and  note;  note  to  Hirthfield  t. 
FoH  Worth  Nat.  Bank,  29  Am.  St.  Rep.  669;  note  to  Cook  v.  Chicago  etc 
B'y  Co.,  25  Am.  St.  Rep.  520;  extended  notes  to  Detroit  v.  Martin,  22  Am. 
Rep.  519,  and  Mayor  r.  Lefferman,  45  Am.  Dea  153;  also  notes  to  EtrMA.  i 
Monroe,  54  Am.  Dec.  719;  FeemaUr  V.  Marhham,  19  Am.  D«o.  136.  «od 
WouU  ▼.  Leggett,  18  Am.  Deo.  443. 
Am.  St.  Bar..  Vol.  XXXIII. -44 
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KsoLiOBiTCS — Fboximatb  Causs.  —  If  a  child  falla  into  a  oanal  tbrongh  ths 
culpable  negligence  or  tort  of  the  state,  and  its  father  therenpon  plangea 
into  the  canal  in  an  attempt  to  rescue  his  child  and  both  are  drowned, 
the  death  of  both  is  a  consequence  of  the  negligence  of  the  state,  and 
hence  it  ia  answerable  for  the  death  of  the  father  aa  well  as  of  the  child. 

Appeal  from  an  award  made- by  the  court  of  claims  in 
favor  of  a  wife  for  injuries  sustained  by  the  death  of  her  has- 
band. 

8.  W.  Rosendale,  attorney-general^  for  the  appellant, 

Edwin  C.  Angle,  for  the  respondent. 

Andrews,  C.  J.  We  have  decided  on  the  appeal  brought 
from  the  award  of  damages  for  the  death  of  the  infant  son  of 
the  plaintiff,  that  the  evidence  authorized  a  finding  of  negli- 
gence on  the  part  of  the  state  authorities  in  permitting  the 
opening  in  the  bridge,  through  which  the  boy  fell  into  the 
canal,  to  remain  unguarded,  and  also  the  further  finding  that 
there  was  no  contributory  negligence  on  the  part  of  the  par- 
ents of  the  child,  and  we  therefore  afl&rmed  the  award.  The 
present  appeal  is  from  an  award  made  for  damages  sustained 
by  the  widow  and  next  of  kin,  arising  from  the  drowning  of 
the  plain tiflf's  husband  and  the  father  of  the  child,  in  an  at- 
tempt to  rescue  the  child  from  the  canal,  into  which  the  child 
bad  fallen. 

The  material  facts  are  undisputed.  The  plaintiff  with  her 
husband  and  child,  in  an  evening  in  August,  while  crossing 

6W 
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the  bridge  met  an  acquaintance  and  the  parents  stopped  to 
talk  with  him.  The  child  remained  within  a  few  feet  of  them 
and  suddenly  fell  through  the  opening  in  the  railing  of  the 
bridge  into  the  canal  below.  The  father,  as  soon  as  he  dis- 
covered that  the  boy  was  gone,  plunged  into  the  canal  to  re- 
cover the  child  and  both  father  and  son  were  drowned. 

It  is  contended  by  the  attorney-general  that  the  negligence 
of  the  state  in  permitting  the  bridge  to  remain  in  an  unsafe 
condition,  while  it  may  have  been  the  cause  of  the  death  of 
the  boy,  cannot  be  regarded  as  the  cause  of  the  death  of  the 
father,  although  it  occurred  in  an  attempt  to  save  the  life  of 
the  child.  It  is  doubtless  true  that  except  for  the  peril  of  the 
child,  occasioned  by  his  falling  through  the  bridge  into  the 
canal,  there  would  have  been  no  connection  between  the  neg- 
ligence of  the  state  and  the  drowning  of  the  father.  But  the 
peril  to  which  the  child  was  exposed  was,  as  has  been  found, 
the  result  of  the  negligence  of  the  state,  and  the  peril  to  which 
the  father  ex])osed  himself  was  the  natural  consequence  of  the 
situation.  It  would  have  been  in  contradiction  of  the  most 
common  facts  in  human  experience  if  the  father  had  not 
plunged  into  the  canal  to  save  his  child.  But  while  the  im- 
mediate cause  of  the  peril  to  which  the  father  exposed  himself 
was  the  peril  of  the  child,  for  the  purpose  of  administering 
legal  remedies,  the  cause  of  the  peril  in  both  cases  may.  be 
attributed  to  the  culpable  negligence  of  the  state  in  leaving 
the  bridge  in  a  dangerous  condition.  There  is  great  difficulty 
in  many  cases  in  fixing  the  responsible  cause  of  an  injury. 
When  there  is  a  break  in  the  chain  of  causes  by  the  interven- 
tion of  a  new  agency,  and  then  an  injury  happens,  is  it  to  be 
attributed  to  the  new  element,  and  is  this  to  be  treated  as  the 
originating  cause  to  the  exclasion  of  the  antecedent  one, 
without  which  no  occasion  would  have  arisen  for  the  intro- 
duction of  a  new  element  7  It  is  impossible  to  formulate  a 
rule  on  the  subject  capable  of  definite  and  easy  application. 

The  general  rule  is  that  only  the  natural  and  proximate  re- 
sults of  a  wrong  are  those  of  which  the  law  can  take  notice. 
But  where  a  consequence  is  to  be  deemed  proximate  within 
the  rule  is  the  point  of  difficulty.  In  this  case  these  elements 
are  present;  culpable  negligence  on  the  part  of  the  state;  the 
falling  of  the  child  into  the  canal  through  the  opening  wliich 
the  state  negligently  left  in  the  bridge;  the  natural  and  in- 
Btinctive  act  of  the  father  in  plunging  into  the  canal  to  rescue 
the  child;  the  drowning  of  both;  the  fact  that  such  an  acci- 
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dent  as  that  which  befell  the  child  might  reasonably  have 
been  anticipated  as  the  result  of  the  condition  of  the  bridge, 
and  the  further  consideration  that  a  parent  or  other  person 
seeing  the  child  in  the  water  would  incur  every  reasonable 
hazard  for  its  rescue.  We  think  it  may  be  justly  said  that 
the  death  both  of  the  child  and  parent  was  the  consequence 
of  the  negligence  of  the  state,  and  that  the  unsafe  bridge  was 
in  a  legal  and  juridical  sense  the  cause  of  the  drowning  of  both. 

We  can  perceive  no  sound  distinction  between  this  case  and 
the  case  of  Eckert  v.  Long  Island  R.  R.  Co.,  43  N.  Y.  602,  $ 
Am.  Rep.  721.  In  that  case  the  railroad  train  was  being  pro- 
pelled at  a  dangerous  speed.  The  negligence  was  active.  In 
this  case  it  consisted  of  an  omission,  that  is,  in  the  failure  to 
originally  construct  the  bridge  properly,  or  permitting  it  to 
become  dangerous.  We  do  not  perceive  how  the  difrerence 
in  the  circumstances  of  the  negligence  aflfects  the  question  of 
proximateness  between  the  cause  and  the  result  so  as  to  dis- 
tinguish in  this  respect  the  two  cases. 

The  case  of  Guille  v.  Sioan,  19  Johns.  381,  10  Am.  Dec. 
234,  and  the  case  of  Thomas  v.  Winchester,  6  N.  Y.  397,  57 
Am.  Dec.  455,  give  support  to  our  conclusion. 

The  judgment  should  be  affirmed. 

All  concur,  except  Maynard,  J.,  not  sitting. 


Neoltoence  —  Proximate  Causk.  — The  proximate  canse  is  not  necessar- 
ily  the  last  act  or  nearest  act  to  tlie  injury,  but  it  may  be  such  an  act  want* 
ing  in  care  as  actively  aids  iu  proiluciag  the  injury,  as  a  direct  and  existing 
cause.  It  need  not  be  the  sole  cau^e,  but  it  must  be  a  concurring  cause 
such  as  mij^ht  reasonably  have  been  contemplated  as  involving  the  result  un- 
der the  attending  circumstances:  Gonzales  v.  Galveston,  84  Tex.  3;  31  Am. 
St.  Rep.  17,  and  note  with  the  cases  discussing  proximate  cause  collected. 
See  abo  Vallo  v.  United  SUUes  Express  Co.,  U7  Pa.  St.  404;  30  Am.  St.  Kep. 
741. 
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NioLTOKifOK — Who  Answerable  for. — It  is  a  general  rale  that  a  party 
injured  by  the  negligence  of  another  must  seek  his  remedy  against  the 
person  whose  actual  negligence  it  was  which  caused  the  injury,  and 
that  such  person  alone  is  liable.  An  apparent  exception  to  this  rule  ex- 
ists in  the  cases  of  principal  and  agent  and  master  and  servant.  In 
these  cases,  however,  the  principal  or  master  is  liable  because  the  negli- 
gence of  the  servant  or  agent  is  iu  law  chargeable  to  the  master  or  prin- 
cipal. 

KlOLiOENCB  oy  AN  INDEPENDENT  CONTRACTOR  13  not  Ordinarily  chargeable 
to  his  employer.     An  exception  to  this  rule  exists  in  the  case  of  stata- 
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tory  duties  imposed  on  individuals  or  corporations  from  which  thpy 
cannot  acquire  exemption  by  delegating  performance  to  another,  and 
of  contracts  for  the  performance  of  unlawful  acts,  or  acts  which  will 
create  a  nuisance,  or  are  necessarily  attended  with  danger  to  others, 
however  skillfully  performed. 

Nkgligence.  —  A  CoNTBAcroR  AND  NOT  HIS  EMPLOYER  18  auswerable  for 
injuries  resulting  from  the  doing  of  acts  which  may  be  safely  done  in 
the  exercise  of  due  care,  although  in  the  absence  of  sucli  care  injurious 
consequences  to  third  persons  are  likely  to  result,  provided  it  was  the 
duty  of  the  contractor  under  the  contract  to  exercise  such  care. 

Negliqenck  —  Contractor  and  Employek. — If  a  contractor  is  employed 
to  take  down  a  wall,  andtlie  doing  of  the  work  is  not  intrinsically  dan- 
gerous, but  injuries  result  to  third  persons  from  the  ne^jligent  manner 
in  which  the  work  is  done,  the  contractor  alone  is  liable,  tlioii::^h  the 
wall  had  become  weakened  by  age  and  decay,  if  it  was  safe  as  it  stood, 
and  would  not  have  fallen  or  occasioned  any  injury  but  for  the  negligent 
mode  in  which  the  contractor  undertook  to  perform  his  contract. 

Action  to  recover  for  injuries  sustained  by  the  death  of 
plaintiff's  intestate  occasioned  by  the  falling  upon  her  of  a 
wall  on  the  property  of  the  defendant,  and  which  a  contrac- 
tor employed  by  him  had  left  in  a  dangerous  condition. 
Judgment  of  nonsuit  was  entered  in  the  trial  court,  but  the 
general  term  granted  a  new  trial,  and  thereupon  the  defend- 
ant appealed. 

Thomas  Raines,  for  the  appellant. 

Martin  W.  Cooke,  for  the  respondent. 

Andrews,  C.  J.  We  are  of  opinion  that  the  motion  for  a 
new  trial  should  have  been  denied. 

The  defendant  had  purchased  the  premises  in  March,  1S92, 
for  its  uses  as  a  social  club.  It  made  a  contract  with  a  com- 
petent builder  to  alter  the  building  thereon  in  accordance 
with  a  plan  adopted.  The  builder  was  to  furnish  the  new 
materials  necessary  and  do  the  work  for  a  fixed  price.  The 
improvement  contemplated  the  taking  down  of  a  brick  wall, 
sixteen  feet  high,  on  the  north  line  of  the  premises,  adjoining 
premises  owned  by  one  Ihrig,  occupied  in  part  by  plaintiff  as 
a  tenant.  The  wall  formed  one  side  of  a  driveway  on  defend- 
ant's premises,  and  was  roofed  over.  The  roof  was  formed  by 
rafters  extending  from  the  main  building  to  the  brick  wall, 
and  fastf^ned  to  and  resting  upon  a  plate  on  the  top  of  the 
wall,  secured  by  bolts,  and  was  covered  with  boards  and 
shingled.  The  wall  had  been  erected  thirty  or  forty  years, 
and  was  eight  inches  thick,  and  rested  on  a  stone  foundation. 
It  had  been  worn  away  next  to  the  driveway  by  contact  with 
wagons,  and  the  bricks  had   been  broken  along  the  line  of 
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contact  to  the  depth  of  three  or  four  inches.  The  wall  on  the 
Ihrig  side  was  also  in  places  decayed  and  the  mortar  had 
fallen  out.  The  defendant  had  never  occupied  the  premises, 
and  when  the  contract  for  repairs  was  made,  the  keys  of  the 
house  were  given  to  the  contractor.  The  contractor  com- 
menced the  work  of  taking  down  the  wall  by  removing  the 
roof  which  covered  it,  and  taking  down  the  rafters,  which  left 
the  wall  wholly  unsupported,  and  the  day  after  the  roof  waa 
removed  the  wall  fell  over  towards  the  Ihrig  lot,  and  the  wife 
of  the  plaintiff,  with  her  child,  who  were  in  the  yard  near  the 
wall,  were  killed. 

The  evidence  tends  to  show  culpable  negligence  in  the  man- 
ner of  taking  down  the  wall.  It  was  shown  that  in  conse- 
quence of  its  weakened  condition,  by  reason  of  age  and  the 
decay  spoken  of,  common  prudence  required  that  precautions 
should  have  been  taken  to  prevent  its  falling,  either  by  shor- 
ing it  up,  or  by  removing  the  roof  and  the  wall  in  sections. 
The  evidence  is  undisputed  that  this  was  the  common  and 
usual  proceeding  under  similar  circumstances.  The  officers 
of  the  defendant  had  no  actual  knowledge  of  the  condition  of 
the  wall,  either  before  or  during  its  removal,  or  how  the  work 
was  being  done,  and  they  did  not  in  any  way  interfere  or 
direct  in  respect  to  the  manner  of  doing  the  work. 

It  is  the  general  rule  that  a  party  injured  by  the  negligence 
of  another  must  seek  his  remedy  against  the  person  whose 
actual  negligence  it  was  which  caused  the  injury,  and  that 
such  person  alone  is  liable:  King  v.  New  York  Cent,  etc.  R.  R., 
66  N.  Y.  182;  23  Am.  Rep.  37.  The  case  of  master  and  ser- 
vant is  an  exception,  and  the  negligence  of  the  latter  is  im- 
putable to  the  master  where  the  servant,  in  doing  the  act 
which  occasions  the  injury,  is  acting  within  the  scope  of  his 
employment.  This  exception  rests  upon  most  satisfactory 
reason,  because  the  servant  in  the  case  supposed  is  acting  in 
place  of  the  master,  and  by  his  appointment,  and  the  master 
who  selects  and  controls  the  servant  makes  the  servant  his 
representative  in  his  business. 

But  the  exigencies  of  aflfairs  frequently  require  that  persona 
exercising  independent  employments  should  be  intrusted  by 
owners  of  property  with  its  improvement,  and  in  various  re- 
lations and  under  varying  conditions  they  are  employed,  not 
as  servants,  but  as  independent  contractors  to  execute  con- 
tracts which  the  person  who  secures  their  services  is  unable 
to  execute  himself,  or  the  execution  of  which  he  prefers  to 
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eomrait  to  another.  The  duty  which  the  contractor  owes  is 
defined  by  the  contract  or  implied  therefrom.  In  such  cases 
the  maxim,  Quifacit  per  alium,  facit  per  se,  has  no  appropriate 
application,  and  there'is  no  reason  founded  upon  public  policy, 
or  the  relations  between  the  parties  to  the  cotitract,  which 
should  subject  one  party  to  the  contract  to  liability  to  third 
persons  for  the  negligence  of  the  other.  The  principle  that 
no  liability  on  the  part  of  the  innocent  party  in  such  case 
exists  has  become  the  settled  doctrine  of  our  law.  It  leaves 
an  adequate  remedy  to  the  party  injured  against  the  real 
author  of  the  wrong.  There  are  well-understood  exceptions 
to  this  rule  of  exemption.  Cases  of  statutory  duty  imposed 
upon  individuals  or  corporations;  of  contracts  which  are  un- 
lawful, or  which  provide  for  the  doing  of  acts  which,  when 
performed,  will  create  a  nuisance,  are  exceptions.  In  cases 
of  the  first-mentioned  class  the  power  and  duty  imposed  can- 
not be  delegated  so  as  to  exempt  the  person  who  accepts  the 
duty  imposed  from  responsibility,  and  in  those  of  the  second 
class  exemption  from  liability  would  be  manifestly  contrary 
to  public  policy,  since  it  would  shield  the  one  who  directed 
the  commission  of  the  wrong:  Storrs  v.  Uiirn^  17  N.  Y.  104;  72 
Am.  Dec.  437;  Loioell  v.  Boston  etc.  R.  R.  Co.,  23  Pick.  24;  34 
Am.  Dec.  33;  Hole  v.  Sittlnghourne  etc.  R'y  Co.,  6  Hurl.  &  N. 
488;  Butler  v.  Hunter,  7  Hurl.  &  N.  826.  There  are  cases  of 
still  anotlier  class,  where  the  thing  contracted  to  be  done  is 
necessarily  attended  with  danger,  however  skillfully  and 
carefully  performed,  or,  in  tlie  language  of  Judge  Dillon,  is 
"intrinsically  dangerous,"  in  which  case  it  is  held  that  the 
party  who  lets  the  contract  to  do  the  act  cannot  thereby 
escape  from  responsibility  for  any  injury  resulting  from  its 
execution,  although  the  act  to  be  performed  may  be  lawful: 
2  Dillon  on  Municipal  Corporations,  sec.  1029,  and  cases  cited. 
But  if  the  act  to  be  done  may  be  safely  done  in  the  exercise 
of  due  care,  although  in  the  absence  of  such  care  injurious 
consequences  to  third  persons  would  be  likely  to  result,  then 
the  contractor  alone  is  liable,  provided  it  was  his  duty  under 
the  contract  to  exercise  such  care:  McCafferty  v.  Spuijten 
Duyvil  R.  R.  Co.,  61  N.  Y.  178;  19  Am.  Rep.  267;  Conners  v. 
Hennessey,  112  Mass.  96;  Butler  v.  Hunter,  7  Hurl.  &  N.  826. 
The  application  of  these  principles  to  this  case  exonerates 
the  defendant  from  liability.  The  taking  down  of  the  wall 
was  not  intrinsically  dangerous.  The  only  danger  to  be 
apprehended  was  in  doing  it  carelessly  or  unskilll'ully.     It 
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was  in  the  manner  of  doing  it,  and  not  in  the  thing  itselfl 
The  danger  of  leaving  the  wall  without  support  was  obvioot, 
and  could  have  been  easily  avoided,  and  the  usual  method 
required  that  precautions  should  be  taken.  It  was  the  duty 
of  the  contractor  to  take  such  precautions,  because  it  was  im- 
plied in  his  contract  that  he  should  take  down  the  wall  in  a 
careful  and  proper  manner:  Butler  v.  Hunter,  7  Hurl.  &  N. 
826.  It  does  not  change  the  situation  of  the  defendant  that 
the  wall  had  become  weakened  by  age  and  decay.  It  is  the 
general  duty  of  the  owner  of  premises  to  keep  the  walls  of  his 
building  in  a  safe  condition,  so  that  they  will  not  endanger 
his  neighbor  by  falling;  and  if  he  negligently  omits  its  per- 
formance, and  his  neighbor  is  injured,  the  injury  is  action- 
able: Mullen  V.  St.  John,  57  N.  Y.  567;  15  Am.  Rep.  530;  but 
the  evidence  is  undisputed  that  the  wall  was  safe,  and  would 
not  have  fallen  if  it  had  been  left  as  it  was  when  the  contract 
was  made,  supported  by  the  roof.  It  was  not  a  menace  in  its 
existing  condition.  It  became  dangerous  only  in  consequence 
of  the  manner  in  which  the  contractor  proceeded  to  take  it 
down.  It  would  probably  have  been  less  liable  to  fall,  al- 
though deprived  of  the  support  of  the  roof,  if  the  wall  had 
been  in  perfect  repair  when  the  contractor  entered  upon  the 
work;  but  we  perceive  no  causal  connection  between  the  ne- 
glect to  repair  and  the  injury  to  the  plaintiff's  intestate.  The 
sole  cause  in  a  legal  sense  was  the  negligence  of  the  contrac- 
tor in  omitting  to  do  what  he  was  bound  to  do.  The  per- 
formancR  of  his  duty  would  have  prevented  the  injury.  The 
exceptions  to  the  admission  or  rejection  of  evidence  present  no 
material  error.  The  order  of  the  general  terra  should  be  re- 
versed, and  judgment  of  nonsuit  should  be  entered,  with  costs 
to  defendant. 

All  concur.  , 

NEG1.TGENCB  OV  INDEPENDENT  CONTRACTOR  —  WhO  LiABLK  FOR. — On« 
■who  employs  a  fit  and  proper  person  as  an  independent  contractor  to  do  work 
not  in  itself  unlawful  or  a  nuisance  or  necessarily  attended  with  danger  to 
others,  is  not  responsible  for  such  contractor's  negligence:  Atlanta  etc.  Jf.  R. 
Co.  V.  Kimherly,  87  Ga.  IGl;  27  Am.  St.  Rep.  231,  and  note;  Powdlv.  Con- 
atruction  Co.,  88  Tenn.  692;  17  Am.  St.  Rep.  925,  and  note;  extended  not* 
to  Stone  T.  Cheshire  R.  R.  Corp.,  51  Am.  Dec.  200.  An  employer  ia  not  lia- 
•ble  for  the  wrongful  acts  of  a  contractor  or  his  servants,  when  they  ar« 
only  collateral  to  the  work  contracted  for:  Davie  v.  Levy,  39  La.  Ann.  551 1 
4  Am.  St  Rep.  225;  note  to  Tissot  v.  Great  Southern  Tel  Co.,  4  Am.  St 
Rep.  256;  bat  see  Williams  v.  Fresno  Canal  Co.,  96  Cal.  14;  81  Am.  St  Rape 
V12,  aad  nota  in  which  the  employer's  liability  is  discussed. 
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Weston  v,  Stoddard. 

[187  Nbw  York,  119.] 

PaBTITION.  —  Aw  AdVER3«  P033E33IOV  BT  A  COTKNANT  for  •  period  IcM 
thaa  the  time  prescribed  by  law  to  bar  a  possessory  action  ia  not  a  good 
defense  to  a  suit  for  partition,  if  the  statutes  of  the  state  in  which  the 
anit  is  pending  authorize  the  litigation  therein  of  all  questions  of  titl* 
which  arise  upon  the  pleadings  between  the  tenants  in  common  and 
their  privies  who  may  be  parties  to  the  action.  The  fact  that  one  sec- 
tion of  the  statute  declares  that  a  suit  for  partition  may  be  brought 
where  two  or  more  persons  hold  and  are  in  possession  of  the  real  prop- 
erty as  tenants  in  common  does  not  inhibit  an  action  by  a  coteaant  oat 
of  possession,  if  he  has  a  present  right  of  possession. 

Suit  for  partition  in  which  the  defendant  pleaded  adverse 
possession.  This  plea  was  overruled  by  the  trial  court,  and 
a  partition  made,  and  thereafter  an  appeal  was  prosecuted 
from  the  final  judgment. 

Charles  S.  Lester,  for  the  appellants. 

Winsor  B.  French  and  Richard  L.  Handy  for  the  respond- 
ents. 

Maynard,  J.  The  important  question  presented  by  this 
appeal  relates  to  the  defense  of  adverse  possession.  The  ap- 
pellants have  title  to  an  undivided  three-fourths,  and  they 
allege  in  their  answer  that  they  have  been  in  the  actual  and 
exclusive  possession  of  the  premises  sought  to  be  partitioned, 
and  of  every  part  thereof,  claiming  to  own  the  same,  and 
Iholding  the  same  in  hostility  to  the  plaintiff  and  all  other  per- 
isons  for  more  than  twenty  years  before  the  commencement  of 
t'/his  action,  and  that  the  plaintiff  had  actual  notice  of  their 
exclusive  and  hostile  possession;  and  that  they  were,  when 
this  suit  was  brought,  the  absolute  owners  of  the  premises  and 
of  every  part  thereof.  Proof  was  given  tending  to  support 
this  plea.  The  trial  court  found  that  the  appellants  were  in 
possession  at  the  time  the  action  was  begun,  holding  adversely 
to  the  plaintiff,  but  that  such  adverse  possession  did  not  com- 
mence until  after  1880.  The  appellants  thus  failed  to  estab- 
lish title  to  the  undivided  one-fourth  of  the  premises  claimed 
by  the  plaintiff  and  their  codefendants;  but  they  insist,  never- 
theless, that  the  fact  of  adverse  possession  found  was  sufficient 
to  defeat  this  action,  altliough  it  had  not  continued  for  such  a 
length  of  time  as  to  afford  the  presumption  of  a  grant  of  the 
title  to  the  entire  property. 

There  is  some  question   made  as  to  the  sufficiency  of  the 
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finding  of  adverse  possession,  and  it  must  be  admitted  that 
there  is  some  confusion  in  the  record  upon  this  point.  There 
is  the  usual  formal  finding  that  the  premises  described  in  the 
complaint  are  owned  by  and  in  the  possession  of  the  plaintiff 
and  the  defendants  as  tenants  in  common  as  alleged,  and 
there  is  the  corresponding  conclusion  of  law.  At  the  appel- 
lants* request,  the  trial  court  also  found  that  their  possession 
was  adverse,  but  qualified  it  with  a  statement  that  such  ad- 
verse possession  did  not  begin  until  after  the  year  1880,  or 
less  than  nine  years  before  the  commencement  of  the  action. 
The  record  also  states  that  the  defendants  moved  for  a  non- 
suit and  a  dismissal  of  the  complaint  upon  this  ground,  and 
that  thereupon  the  court  held  that  the  fact  that  tlie  defendants 
are  in  possession  of  the  premises  claiming  to  hold  the  same 
adversely  is  no  bar  to  the  maintenance  of  an  action  for  parti- 
tion unless  the  adverse  possession  is  continued  for  a  length  of 
time  sufficient  to  ripen  into  a  title,  or  over  twenty  years,  and 
that  plaintiff  was  entitled  to  judgment,  and  denied  the  motion. 
The  trial  judge  filed  a  memorandum  which  was  exclusively 
devoted  to  the  support  of  the  proposition  that  under  the  Code 
of  Civil  Procedure  continuous  adverse  possession  for  less  than 
twenty  years  did  not  bar  the  action;  and  a  more  elaborate 
opinion  was  subsequently  filed,  in  which  the  question  was  con- 
sidered ill  the  light  of  the  authorities  and  the  same  conclusion 
reached.  The  general  term  regarded  the  question  as  involved 
in  the  case  and  held  that  under  section  1543  of  the  code,  an 
adverse  holding,  which  was  not  of  sufl&cient  duration  to  afford 
the  presumption  of  a  grant,  could  not  defeat  the  action,  say- 
ing, "  under  the  present  code,  it  is  what  a  party  to  the  action 
rightfully  holds,  and  not  what  he  may  wrongfully  claim,  that 
determines  the  nature  of  the  relief  to  be  awarded  respecting 
him."  Under  these  circumstances  we  think  it  would  he  a 
teclmical  and  unjust  interpretation  of  this  record  to  hold  that 
the  question  was  not  fairly  presented,  whether  an  adverse 
possession  of  a  cotenant  of  the  title  for  a  period  less  than  the 
time  prescribed  by  law  to  bar  a  possessory  action,  is  now  a 
good  defense  to  an  action  of  partition;  and  whether  upon 
proof  of  such  possession  the  plaintiff's  complaint  should  be 
dismissed  or  his  proceedings  stayed,  and  he  be  required  to 
recover  possession  of  his  undivided  share  in  an  action  of 
ejectment,  before  he  can  have  any  relief  in  the  partition  suit. 
Full  effect  can  be  given  to  the  finding  that  the  plaintiff  was 
the  owner  and  in  possession  with  the  appellants  as  tenants  in 
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common  by  limiting  it  to  the  constructive  possession  which  is 
deemed  to  follow  the  legal  title,  and  which,  if  not  rebutted, 
was  always  regarded  as  suiScient  to  support  the  action:  Wain' 
man  v.  Hampton,  110  N.  Y.  429.  A  conflict  in  the  findings  is 
in  this  way  avoided,  but  if  the  two  are  irreconcilable,  the  special 
finding  made  at  the  request  of  the  appellants  must  prevail. 

Both  at  common  law  and  under  the  revised  statutes  it  waa 
the  well-settled  rule  of  practice  in  actions  for  partition  to 
withhold  relief,  if  it  appeared  that  the  title  or  the  right  of 
possession  of  the  plaintiff  was  disputed,  or  that  he  had  been 
actually  ousted  by  his  cotenants.  It  was  not  always  clear 
what  conduct  would  be  considered  in  law  sufficient  to  effect 
an  ouster,  but  the  current  of  authority  in  this  state  prior  to 
1880  was  uniform  and  unbroken  that  when  a  disseisin  had 
been  established,  although  for  a  period  less  than  that  required 
to  extinguish  his  title,  a  tenant  in  common  of  real  property 
must  wait  until  he  had  regained  possession  in  an  action  or 
proceeding  at  law  before  he  could  insist  upon  a  division  of  the 
property  between  himself  and  his  cotenants.  The  two  reme- 
dies could  not  be  enforced  in  the  same  action.  There  was  but 
one  exception  to  the  rule,  and  that  was  that  where  the  orig- 
inal jurisdiction  of  the  action  was  purely  equitable,  and  it  had 
once  rightfully  attached,  it  should  be  made  effectual  for  com- 
plete relief,  even  if  it  did  require  the  determination  of  ques- 
tions of  title  to  real  property  and  of  conflicting  claims  to  its 
possession:  Hosford  v.  Merwin,  5  Barb.  62;  Scott  v.  Guernsey^ 
60  Barb.  178.  The  existence  of  this  rule  was  not  due  to  the 
indisposition  of  courts  of  equity  to  determine  issues  which 
were  peculiarly  within  the  province  of  courts  of  law.  It  was 
rather  the  result  of  the  exceptional  character  of  the  method 
of  procedure  in  partition  cases,  and  had  its  origin  in  the  prac- 
tice of  the  common-law  tribunals,  which  for  a  long  time  had 
exclusive  jurisdiction  in  this  class  of  actions.  Tlie  writ  of 
partition  was  a  common-law  process,  and  was  an  available 
remedy,  at  least,  between  coparceners  for  over  three  hundred 
years  before  courts  of  chancery  assumed  jurisdiction  of  the 
Bubject-niatter.  It  was  returnable  before  judges  or  commis- 
Bioners,  specially  appointed  to  hear  the  cause,  and  if,  upon 
the  return  of  the  writ,  it  was  shown  that  the  plaintiff's 
title  was  contested,  or  that  the  lands  were  held  adversely, 
the  proceedings  were  dismissed,  or  suspended,  until  the  ques- 
tion of  title  had  been  otherwise  determined.  This  course  was 
rendered  necessary  because  a  trial  by  jury  of  an  issue  involv- 
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ing  the  title  to  real  property  was  a  matter  of  common  right 
of  which  the  citizen  could  not  be  deprived  by  the  institution  of 
a  proceeding  in  which  that  form  of  trial  was  not  permissible. 

The  same  want  of  power  to  try  such  issues  inhered  in  the 
procedure  of  the  court  of  chancery,  and  when  it  extended  its 
judicial  authority  so  as  to  include  the  hearing  of  suits  in  par- 
tition it  followed  the  established  rules  of  practice  in  courts  of 
law  in  this  respect,  and  required  the  suitor  to  show  an  actual 
holding  and  possession  in  common  with  his  cotenants  before 
it  would  accord  to  him  the  shelter  of  its  jurisdiction. 

When,  by  a  change  of  the  fundamental  law  of  the  state, 
the  supreme  court  was  empowered  to  administer  both  legal 
and  equitable  remedies,  the  necessity  for  the  existence  of  this 
rule  was  but  partially  obviated.  The  essential  nature  of  ac- 
tions was  unchanged.  Partition  suits  were  still  regarded  as 
<;ases  of  purely  equitable  cognizance,  upon  the  trial  of  which 
a  jury  could  not  be  demanded  as  a  right,  and,  if  permitted  to 
be  present,  their  verdict  did  not  conclude  the  judgment  of 
the  court  upon  the  issues  submitted  to  them.  As  the  consti- 
tution secured  inviolate  the  right  of  trial  by  jury  in  all  cases 
where  it  had  theretofore  been  enjoyed,  it  was  apparent  that 
questions  of  title  could  not  be  tried  in  these  cases  without 
some  enabling  legislation.  The  Code  of  1848,  sec.  448,  pro- 
vided that  actions  in  partition  brought  under  the  revised  stat- 
utes should  be  regulated  by  the  provisions  of  that  code,  and 
it  was  held  by  this  court  in  Hewlett  v.  Woody  62  N.  Y.  75,  that 
by  virtue  of  this  change  in  the  practice  a  trial  by  jury  could 
be  insisted  upon  as  a  right  in  a  partition  suit,  and  was  no 
longer  discretionary  with  the  court.  But  the  rule  which  de- 
barred the  court  from  a  trial  of  issues  of  title  in  these  actions 
was  too  firmly  entrenched  to  yield  to  any  effort  to  change  it 
short  of  an  express  statutory  enactment.  The  drift  of  judi- 
cial authority  in  other  states  had  meanwhile  been  strongly  in 
the  direction  of  a  relaxation  or  abrogation  of  the  rule.  The 
supreme  court  of  the  United  States,  in  Parker  v.  Kane,  22  How. 
17,  a  partition  suit  arising  in  Wisconsin,  where  disputed  ques- 
tions of  title  had  been  adjudicated,  say:  "In  Great  Britain  a 
chancellor  might  have  considered  this  as  a  case  in  which  to 
take  the  opinion  of  a  court  of  law,  or  to  stay  proceedings  in 
the  partition  and  cross  suits  until  an  action  at  law  had  been 
tried  to  determine  the  legal  title.  But  such  a  proceeding  coiiM 
not  be  expected  in  a  state  where  the  powers  of  the  courts  of 
law  and  equity  are  exercised  by  the  same  persons." 
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In  many  of  the  states  it  has  always  been  held  that  a  dis- 
seised coLenant  may  maintain  compulsory  partition:  Qall  v. 
Barker,  12  Me.  325;  Marshall  v.  Crehore,  13  Met.  464;  Miller 
V.  Dennett,  6  N.  H.  109;  Tabler  v.  Wiseman,  2  Ohio  St.  207; 
Godfrey  v.  Godfrey,  17  Ind.  9;  79  Am.  Dec.  448;  Cook  v. 
Webb,  19  Minn.  170;  Howey  v.  Goings,  13  111.  108;  54  Am. 
Dec.  427;  Scarborough  v.  Smith,  18  Kan.  399;  Martin  v. 
Walker,  58  Cal.  590;  Cuyler  v.  Ferrill,  1  Abb.  C.  G.  182. 

The  learned  author  of  a  work  on  partition  (Freeman,  sec. 
450)  in  commenting  upon  this  condition  of  the  authorities, 
says:  "In  truth,  the  limitations  attending  proceedings  in  par- 
tition are  constantly  weakening  and  the  tendency  to  do  full 
and  complete  justice  to  the  parties  in  one  action  is  becoming 
irresistible.  Wherever  the  question  has  recently  arisen  as  a 
new  question,  the  answer  to  which  the  courts  were  free  to 
give  without  consulting  decisions  made  at  an  early  day  when 
the  common-law  rules  were  more  potent  than  at  present,  it 
has  been  resolved  in  favor  of  taking  jurisdiction  whenever 
the  comphiinant  shows  himself  st'ised  of  tlie  requisite  titlo 
whether  the  lands  sought  to  be  partitioned  are  held  adversely 
to  him  or  not."  The  legislature  we  think  recognized  the 
force  of  this  tendency  in  the  adoption  of  article  2,  of  title  1, 
of  chapter  14  of  the  Code  of  Civil  Procedure;  the  provisions 
of  which,  when  construed  according  to  their  evident  intent, 
plainly  authorize  the  litigation  in  an  action  of  partition  of  all 
questions  of  title  which  arise  upon  the  pleadings  between  the 
coteuants  and  their  privies,  who  may  be  parties  to  the 
action.  Section  1543  expressly  provides  that  the  title  or  in- 
terest of  the  plaintiff  as  stated  in  the  complaint  may  be  con- 
troverted by  the  answer;  and  the  title  or  interest  of  any 
defendant  as  so  stated  may  be  controverted  by  his  answer,  or 
the  answer  of  any  other  defendant  and  the  title  or  interest  of 
any  defendant  as  stated  in  his  answer  may  be  controverted 
by  tlie  answer  of  any  other  defendant;  and  it  is  declared  that 
the  issues  thus  joined  must  be  tried  and  determined  in  the 
action.  Sections  1557  and  1577  provide  that  the  judgment 
shall  be  binding  and  conclusive  upon  all  the  parties  to  the 
action  who  have  been  duly  served  and  in  case  of  a  sale  effec- 
tually bars  each  of  them  from  all  right,  title,  and  interest  in 
the  property  sold. 

We  think  that  section  1543  was  intended  to  confer  upon 
the  court,  in  which  ati  action  for  partition  may  be  brought, 
authority  to  try  and  determine  all  disputes  which  may  arise 


702  Weston  v.  Stoddard.  [New  York, 

between  the  plaintiff  and  his  cotenants  involving  their  re- 
spective titles  and  rights  of  possession  to  the  property.  There- 
tofore nothing  could  be  tried,  if  the  bare  fact  of  the  common 
holding  or  tenancy  was  disputed.  The  commissioners,  who 
framed  this  part  of  the  code,  state  in  a  preliminary  note  to 
the  article  that  such  was  the  radical  change  which  they  de- 
signed to  effect  in  the  existing  law,  and  after  its  adoption  the 
same  purpose  was  asserted  by  one  of  the  commissioners  in  a 
foot  note  to  the  section.  The  appellants  contend  that  because 
section  1537  specifically  provides  that  a  party  out  of  posses- 
sion may  maintain  the  action  where  he  claims  by  reason  of 
heirship  and  the  lands  are  in  possession  of  a  devisee  under  a 
devise  alleged  to  be  void,  it  is  equivalent  to  a  legislative  de- 
claration that  in  no  other  case  can  a  plaintiff,  who  is  out  of 
possession,  bring  the  action.  But  the  commissioners  say  that 
they  intended  to  extend  the  principle  embodied  in  section 
1537  to  all  cases  by  the  provisions  of  section  1543.  We  ap- 
prehend that  the  reason  for  the  enactment  of  section  1537 
■was  quite  different  from  that  suggested  by  counsel.  Where  a 
devisee  is  in  possession  under  a  devise  in  a  probated  wiU,  tie 
has  an  exclusive  title  to  the  property,  which  is  presumptively 
valid  against  the  heir  and  all  persons  claiming  through  the 
testator,  and  without  an  enabling  statute  the  heir  could  not 
maintain  partition,  because,  upon  the  face  of  the  record,  he  is 
not  a  cotenant  of  the  title  at  all.  Before  he  can  bring  him- 
self into  such  a  relation  with  the  occupant,  he  must  procure 
the  judgment  of  the  court  declaring  the  devise  void  for  some 
sufficient  cause,  after  which  he  may  insist  upon  partition  be- 
tween himself  and  the  other  heirs,  and  the  purpose  of  the 
statute  was  to  enable  him  to  secure  this  twofold  relief  in  one 
action,  and  it  had  no  special  reference  to  the  removal  of  any 
common-law  disability  of  a  tenant  out  of  possession. 

We  cannot  find  that  the  question  has  arisen  in  this  court 
since  the  second  part  of  the  code  went  into  effect.  In  Wain» 
man  v.  Hampton,  110  N.  Y,  429,  the  action  was  begun  under 
the  revised  statutes,  and  Judge  Earl  calls  attention  specially 
to  that  fact,  and  states  that  it  is  to  be  governed  by  the  stat- 
ute and  not  by  the  code,  and  thus  impliedly  recognizes  that 
substantial  changes  in  the  practice  may  have  been  introduced 
by  the  latter.  The  decisions  in  the  supreme  court  have  been 
conflicting:  Shannon  v.  Pickell^  2  N.  Y.  St.  Rep.  160;  Huhe  v. 
Hulse,  5  N.  Y.  Supp.  749;  Jones  v.  Jones,  6  N.  Y.  St.  Rep.  736; 
Greene  v.  Greene,  7  N.  Y.  Supp.  30;  Gedney  v.  Prall,  6  N.  Y. 
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Supp.  165;  Knnpp  v.  Burton^  7  Civ.  Pro.  Rep.  448.  In  recent 
works  on  practice  of  high  authority  section  1543  has  heen  con- 
€trued  as  abrogating  the  rule  which  prevented  a  recovery  by 
n  disseised  cotenant,  and  providing  for  the  trial  and  deter- 
mination in  the  partition  action  of  all  issues  involving  the 
title  and  right  of  possession  of  any  of  tlie  parties:  3  Rumsey'a 
Practice,  31,  41;  Fiero  on  Specific  Action,  91,  92.  We  per- 
ceive no  good  reason  for  questioning  the  soundness  of  this 
construction.  Circuity  of  procedure  and  a  multiplicity  of 
suits  are  thereby  avoided,  and  these  were  the  primary  objects 
which  the  code  system  of  practice  had  in  view.  This  scheme 
•of  the  law  is  rendered  complete  by  section  1544,  which  is  en- 
tirely new,  and  which  provides  that  an  issue  of  fact  joined  in 
an  action  of  partition  is  triable  by  a  jury,  and  such  a  mode  of 
trial  thus  becomes  demandable  as  a  right  and  preserves  un- 
broken the  constitutional  guaranty. 

We  have  not  overlooked  section  1532,  which  provided  that 
tlie  action  may  be  brought  where  two  or  more  persons  hold 
and  are  in  possession  of  real  property  as  tenants  in  common. 
What  is  here  meant  is  not  a  Biv'ici -pedis  possessio,  but  a  present 
right  to  the  possession,  as  distinguished  from  the  cases  in  the 
next  section,  where,  under  certain  circumstances,  the  remain- 
derman may  bring  the  action.  The  section  must  be  read  as 
a  part  of  the  article  to  which  it  pertains,  and  cannot  be  con- 
strued so  literally  as  to  render  nugatory  the  plain  purpose  of 
the  provisions  with  which  it  is  associated. 

The  other  exceptions  argued  were,  we  think,  correctly  dis- 
posed of  in  the  court  below.  They  relate  to  matters  which, 
in  the  form  in  which  they  were  presented,  rested  largely  in 
the  discretion  of  the  trial  court.  There  was  no  determination 
of  them  adverse  to  the  appellant  which  will  in  any  way  con- 
clude her  in  any  action  she  may  bring  for  the  foreclosure  of 
her  mortgage.  All  her  substantial  rights  as  mortgagee  have 
been  preserved  and  securely  guarded,  and  the  opinion  of  the 
general  term,  upon  this  branch  of  the  case,  is  so  exhaustive 
and  satisfactory  that  further  consideration  of  these  exceptions 
would  not  be  profitable. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

All  concur. 

Partition  —  Adverse  Possession  as  a  Defensk.  —  A  bill  in  ehaneerj 
lies  for  partition,  notwithstanding  adverse  possession,  nnless  it  has  been  con- 
tinued sufficiently  long  to  bar  a  recovery  under  the  statute  of  limitations: 
Howey  v.  O^iajs,  13  111.  95;  54  Am.  Dec.  427,  and  note.     In  a  sait  for  p.ii  ti- 
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tlon,  the  defense  of  limitation  is  competent  to  show  an  adverse  claim  and 
holding  against  right  or  title  in  the  plaintiffs:  Portia  v.  Bill,  14  Tex.  69;  65 
Am.  Deo.  99,  and  note.  See  extended  note  to  Nichols  v.  NieJiola,  67  Am. 
Dea  at  page  707.  An  action  for  partition  is  not  one  for  possession,  and  the 
■tatntory  five  years'  limitatioa  is  not  available  to  one  resisting  it:  Bowea  t. 
Swander,  121  Ind.  164. 


RicHABDS  V,  Day. 

[137  New  Yobk,  183.] 

Weitino  Exkcctbd  in  Blank.  —  One  who  signs  a  blank  piece  of  paper  can* 
not  be  bound  by  the  obligation  subsequently  written  therein  unless  it 
can  be  shown  that  be  gave  the  person  who  wrote  it  authority  to  do  so. 

Bond  Executed  in  Blank.  — If  a  bond  is  executed  in  blank  before  a  justice 
of  the  peace,  who  is  told  what  he  shall  afterwards  insert  in  the  blauks, 
and  who,  disregarding  his  instructions,  inserts  different  conditions,  the 
bond  as  thus  tilled  out  is  not  the  bond  of  the  person  thus  signing  it. 

Fleadinq.  —  Under  a  Plea  tuat  the  Defendant  did  not  Seal,  Execute, 
NOB  Deliver  the  Bund  as  set  forth,  he  may  show  that  it  was  executed 
in  blank  before  a  justice  of  the  peace  who  was  authorized  to  insert  cer- 
tain agreements  in  the  blanks,  and,  disregarding  his  instructions,  in- 
serted an  entirely  different  agreement. 

Action  upon  a  claim  against  the  estate  of  a  decedent.  De- 
fendant pleaded  as  a  counterclaim,  that  plaintifif  had  exe- 
cuted a  certain  bond  in  favor  of  the  defendant's  intestate,  and 
demanded  judgment  for  the  amount  due  by  such  bond.  la 
response  to  the  counterclaim,  the  plaintiff  denied  "that  he 
Bealed,  executed,  and  delivered  the  bond  set  forth  in  the 
counterclaim."  A  judgment  of  nonsuit  upon  the  counter- 
claim having  been  entered,  the  defendant  appealed, 

George  F.  YeomanSy  for  the  appellant. 

Cassivs  C.  Davy,  for  the  respondent. 

Earl,  J.  Neither  party  upon  the  trial  asked  to  have  the 
evidence  as  to  the  counterclaim  submitted  to  the  jury,  and 
there  is  really  no  dispute  about  it.  Mrs.  Richards,  the  wife 
of  the  plaintiff  was  the  daughter  of  Mrs.  Davis,  the  testatrix, 
and  a  paper  now  appearing  as  the  bond  set  up  in  the  counter- 
claim was  signed  by  her  and  the  plaintiff,  in  pursuance  of  a 
family  arrangement  by  which  Mrs.  Davis  distributed  prop- 
erty among  her  children  and  agreed  to  take  from  them  bonds 
to  secure  her  support.  The  plaintiff  and  his  wife  and  the  tes- 
tatrix went  to  a  justice  of  the  peace  for  the  purpose  of  having 
a  bond  prepared  and  executed.  It  was  agreed  between  them 
that  the  testatrix  should  have  the  interest  on  the  amount  of 
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the  bond  if  she  needed  it;  that  if  she  did  not  need  it,  it  was 
not  to  be  called  for,  and  that  nothing  should  be  due  or  pay- 
able upon  the  bond  after  her  death;  and  that  such  an  agree- 
ment should  be  inserted  in  the  conditions  of  the  bond.  When 
the  parties  called  upon  the  justice  he  was  not  prepared  to 
write  the  bond,  and  he  produced  a  blank  bond  and  told  the 
plaintiff  and  his  wife  to  sign  it  and  that  he  would  subsequently 
fill  it  up  according  to  the  agreement  which  was  stated  to  him 
in  the  presence  of  all  the  parties,  and  that  he  would  deliver 
the  bond.  With  that  understanding  the  plaintifif  and  his 
wife  signed  the  blank  bond,  and  left  it  with  the  justice  of  the 
peace.  He  thereafter  filled  it  up  as  it  now  appears,  binding 
the  obligors  absolutely  to  make  the  payments  on  the  bond  as 
therein  specified  during  the  life  of  Mrs.  Davis.  The  claim  of 
the  defendant  is  that  the  plaintiff  could  not  under  his  reply 
simply  denying  that  he  sealed,  executed,  and  delivered  the 
bond,  show  by  parol  evidence  what  the  true  agreement  be- 
tween the  parties  was,  nor  what  instructions  were  given  to  the 
justice  of  the  peace  in  reference  to  filling  up  and  completing 
the  bond;  and  that  the  only  remedy  of  the  plaintiff,  if  the 
bond  was  not  filled  up  as  agreed,  was  to  have  it  reformed  so 
as  to  make  it  conform  to  the  agreement;  and  the  general  term 
upheld  this  claim,  holding  that  under  the  issue  formed  by  th© 
reply  the  parol  evidence  was  inadmissible  to  contradict  or 
vary  the  bond,  and  that  if  it  did  not  express  the  true  agreement 
between  the  parties,  the  phiintiff  should  have  interposed  a 
reply  asking  for  its  reformation. 

We  think  the  learned  general  terra  fell  into  error.  If  "this 
had  been  a  complete  bond  when  the  plaintiff  signed  it,  al- 
though by  mistake  or  fraud  it  did  not  express  the  true  agree- 
ment between  the  parties,  his  sole  remedy  would  have  been  to 
procure  its  reformation,  atid  when  an  effort  was  made  to  en- 
force the  bond  against  him,  he  could  not  contradict  the  terms 
thereof  by  parol  evidence,  except  by  proper  allegations  in  his 
pleading  asking  for  its  reformation.  But  here  the  plaintiff 
did  not  sign  any  bond.  He  signed  a  blank  piece  of  paper, 
and  it  would  have  been  sufficient  for  him  on  the  trial  to  prove 
that  he  simply  signed  a  blank  piece  of  paper,  and  then  it 
would  have  been  necessary  for  the  defendant  to  show  that  he 
authorized  the  blank  to  be  filled  up,  and  how  and  under  what 
circumstances  the  authority  was  given  and  what  the  author- 
ity was.  A  party  who  signs  a  blank  piece  of  paper  cannot  be 
bound  to  the  obligation  written  therein,  unless  it  can  be  shown 
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that  he  gave  the  person  who  wrote  it  authority:  Chauncey  T. 
Arnold,  24  N.  Y.  330;  Dutchess  etc.  R.  R.  Co.  v.  Mabbett,  58 
N.  Y.  397;  Drury  v.  Foster,  2  Wall.  24.  There  might  be  cases  of 
an  estoppel  where  one  who  signed  a  paper  in  that  way  would 
be  bound  by  it.  But  in  this  case  no  estoppel  arises,  as  the 
action  is  between  one  of  the  original  parties  and  the  represen- 
tative of  the  other  part}'.  So  the  defendant  is  not  in  a  posi- 
tion to  complain  if  the  bond  is  given  effect  according  to  the 
true  agreement  between  the  parties.  Suppose  the  justice  of 
the  peace,  instead  of  inserting  payments  in  this  bond  as  agreed, 
had  inserted  therein  a  conveyance  of  real  estate,  or  a  bond 
for  the  absolute  payment  of  the  principal  of  a  large  sum  of 
money;  or  suppose  the  plaintiff  had  signed  this  blank  bond 
without  authorizing  any  one  to  fill  it  up,  and  some  unauthor- 
ized person  had  afterward  filled  it  up  as  it  now  appears;  in 
either  of  these  cases  would  the  bond  thus  filled  up  and  com- 
pleted in  form  have  been  the  bond  of  the  plaintiff?  Certainly 
in  neither  case  could  it  have  been  said  that  the  plaintiff  exe- 
cuted such  a  bond. 

Here,  so  far  as  the  bond  departed  from  the  agreement  of 
the  parties,  it  was  not  the  bond  of  the  plaintiff.  The  only 
authority  the  justice  of  the  peace  had  was  to  insert  in  this 
bond  the  precise  agreement  of  the  parties  as  directed.  As  he 
did  not  do  that,  this  is  not,  in  the  form  it  now  appears,  the 
bond  of  the  plaintiff,  and  under  a  denial  that  he  executed  the 
bond  he  may  show  the  circumstances  under  which  he  signed 
his  name  and  what  the  agreement  at  the  time  he  signed  it 
was. 

We  are,  therefore,  of  opinion  that  the  order  of  the  general 
term  should  be  reversed,  and  the  judgment  of  the  trial  term 
affirmed,  with  costs. 

All  concur.  , 

Filling  nr  Blanks.  — A  bond  delivered  with  a  blank  for  insertion  of  th« 
amount  is  not  the  deed  of  the  party  signing,  nor  will  it  become  so  unless  ther* 
is  a  redelivery  after  the  blanks  have  been  filled  by  one  properly  authorized: 
Williams  v.  Crutcher,  5  How.  71;  35  Am.  Dec.  422,  and  note.  A  liolder  of 
an  instrument  signed  in  blank  cannot  make  a  material  alteration  in  it  with- 
out the  consent  of  the  maker:  IngUsh  v.  Breneman,  5  Ark.  377;  41  Am.  Deo. 
96,  and  note.  Signing  an  instrument  in  blank  and  delivering  it  to  some  on« 
to  be  filled  in  limits  the  latter  to  the  instructions  given  him  with  regard  to 
the  manner  in  which  it  should  be  filled:  Johnson  v.  BlosJale,  1  Smedea  &  M, 
17;  40  Am.  Dec.  85,  and  note;  Bank  v.  Penick,  2  T.  B.  Mon.  98;  15  Am. 
Dec.  136;  CronWte  v.  Neheker,  81  Ind.  319;  42  Am.  Rep.  127,  and  note; 
Toomer  v.  Rntlnnd,  57  Ala.  .379:  29  Am.  Rep.  722.  See  extended  note  to 
8ta}d  T.  Berger,  13  Am.  Dec.  609;  also  note  to  Spider  v.  James,  2  Am.   Ilep. 
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340.  For  an  extended  discussion  of  the  subject  of  instruments  executed  in 
blank  and  wrongfully  filled  up  see  note  to  Bedell  v.  Herring,  11  Am.  St.  Rep. 
316;  note  to  Fordyce  r.  Koaminski,  4  Am.  St.  Rep.  25;  Burrows  v.  Klunk,  70 
Md.  451;  14  Am.  St.  Rep.  371,  and  note.  A  bond  given  on  attachment 
which  is  taken  by  the  magistrate,  signed  in  blank,  and  afterwards  filled  in 
by  him  ia  void:  PermirUer  v.  McDaniel,  1  Hill,  267;  26  Am.  Dec.  179,  and 
note;  but  see  Wiley  v.  Moor,  17  Sorg.  &  R.  438;  17  Am.  Deo.  698. 

When  authority  ia  given  to  fill  in  blanks  in  a  sealed  instrument  and  the 
agent  exceeds  his  authority  in  filling  the  blanks  and  negotiates  the  iastra* 
ment  to  an  innocent  third  person,  the  principal  will  be  bound:  NeUon  v. 
McDonald,  80  Wis.  605;  27  Am.  St.  Rep.  71,  and  note;  WhiU  v.  Duggan, 
140  Mass.  18;  64  Am.  Rep.  437,  to  the  same  effect;  and  see  also  extended 
note  to  the  same  case. 


Wadd  v.  Hazelton. 

[137  New  Yokk,  215.] 

Tbusts  —  Imperfect  Gifts. — If  the  intention  to  give  absolutely  is  evi- 
denced by  a  writing  which  does  not  take  effect  because  of  its  non- 
delivery, the  court  cannot  give  effect  to  the  intended  gift  by  construing 
it  to  be  a  declaration  of  trust  and  therefore  valid  without  delivery. 

Trusts  —  Girrs. — Neither  a  Gipt  nor  a  Declaration  or  Trust  in 
favor  of  the  donee  is  established  by  proof  that  the  testator  expressed  an 
intention  to  give  her  an  amount  tlieu  specified;  that  he  afterwards  di- 
rected an  assignment  to  be  drawn  of  a  bond  and  mortgage  to  the  donee; 
that  when  the  draft  of  such  assignment  was  presented  to  him  he  did 
not  then  execute  it,  but  retained  it  among  his  papers;  that  afterwards, 
while  in  his  last  illness,  he  gave  tlie  assignment,  then  signed,  and  other 
papers  to  the  person  who  had  drafted  it  with  directions  to  deposit  it  and 
them  in  the  bank,  and  that  they  were  so  deposited  and  there  remained 
until  after  the  testator's  death. 

Action  to  compel  the  defendant  as  executor  of  Albert  Hill 
to  deliver  a  bond  and  mortgage  to  the  plaintiff.  The  decedent 
in  January,  1884,  expressed  to  his  counsel  an  intention  to 
make  a  further  provision  for  the  plaintiff  of  about  two  thous- 
and dollars.  In  June  of  the  same  year  the  testator  requested 
C.  J.  Hill  to  draw  an  assignment  of  the  bond  and  mortgage  to 
plaintiff.  The  request  was  complied  with,  but  when  the  draft 
of  the  assignment  was  presented  to  him,  the  decedent  retained 
it  without  then  executing  it.  About  August  20th  of  the  same 
year  he  was  taken  ill,  and  on  the  second  day  of  his  illness 
gave  to  C.  J.  Hill  certain  papers,  among  which  was  the  assign- 
ment then  signed,  and  directed  him  to  deposit  tbem  in  bank, 
which  was  done;  and  soon  afterwards,  the  testator  died  with- 
out taking  any  other  measures  towards  perfecting  the  assign- 
ment. The  referee  found  that  "  at  the  time  of  the  execution  of 
paid  assignment  said  Albert  Hill  intended  to  make  a  gift  to  or 
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settlement  upon  plaintiff  of  the  said  bond  and  mortgage,  and 
Buch  intention  was  never  changed  or  such  assignment  re- 
voked," and  furtlier  that  "by  the  execution  of  the  assignment 
by  said  Albert  Hill  and  his  reti^Uion  of  it  in  his  possession, 
he  constituted  himself  the  trustee  thereof  for  the  benefit  of 
the  plaintiff,  and  could  not  divest  himself  or  his  representa- 
tives of  that  character  without  the  knowledge  or  consent  of 
the  plaintiff."  Judgment  was  therefore  entered  iu  favor  of 
the  plaintiff,  and  the  defendants  appealed. 

E.  A.  Washburn,  for  the  appellants. 

Myron  II.  Peck,  for  the  respondent. 

Pkckham,  J.  Whether  the  plaintiff  claims  the  bond  and 
mortgage  by  virtue  of  an  absolute  gift  to  her  from  the  testa- 
tor, evidenced  by  the  assignment,  or  whether  she  clairaa 
through  the  assignment  as  a  declaration  of  trust,  is  some- 
what difficult  to  determine  from  her  complaint.  The  referee 
has  taken  the  latter  position  and  has  found  that  the  testator 
constituted  himself  a  trustee  by  reason  of  his  execution  and 
retention  of  the  assignment.  We  think  there  is  no  founda- 
tion in  the  evidence  for  the  claim  of  an  absolute  gift. 

There  is  no  proof  of  a  delivery  or  of  any  executed  intention 
to  make  a  gift,  and  the  papers  thetuselves  are  found  among 
those  of  the  testator  at  tiie  time  of  his  decease.  The  cases 
upon  the  subject  of  what  constitutes  a  valid  gift  have  been 
examined  in  this  court  in  Beaver  v.  Beaver,  117  N,  Y.  421,  15 
Am.  St.  Rep.  531,  and  it  is  unnecessary  to  again  go  over 
them. 

We  are  also  of  the  opinion  that  no  trust  was  proved. 

While  it  is  true  that  no  particular  form  of  words  is  neces- 
sary to  create  a  trust  of  this  nature,  and  while  it  may  be 
created  by  parol  or  in  writing,  and  may  be  implied  from 
the  acts  or  words  of  the  person  creating  it,  yet  it  is  also  true 
that  there  must  be  evidence  of  such  acts  done  or  words  used 
on  the  part  of  the  creator  of  the  alleged  trust,  that  the  inten- 
tion to  create  it  arises  as  a  necessary  inference  therefrom  and 
is  unequivocal;  the  implication  arising  from  the  evidence 
must  be  that  the  person  holds  the  property  as  trustee  for  an- 
other. The  acts  must  be  of  that  character  which  will  admit 
of  no  other  interpretation  than  that  such  legal  rights  as  the 
Bettler  retains  are  held  by  him  as  trustee  for  the  donee;  the 
eettler  must  either  transfer  the  property  to  a  trustee  or  de- 
clare that  he  holds  it  himself  in  trust.     An  intention  to  give. 
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evidenced  by  a  writing,  may  be  most  satisfactorily  established 
and  yet  the  intended  gift  may  fail  because  no  delivery  ia 
proved.  And  where  an  intention  to  give  absolutely  is  evi- 
denced by  a  writing  which  fails  because  of  its  nondelivery, 
the  court  will  not  and  cannot  give  effect  to  an  intended  abso- 
lute gift  by  construing  it  to  be  a  declaration  of  trust  and 
valid,  therefore,  without  a  delivery.  These  principles  have 
been  decided  in  this  court  and  must  be  regarded  as  settled: 
Martin  v.  Funk,  75  N.  Y.  134;  31  Am.  Rep.  446;  Young  v. 
Young,  80  N.  Y.  423;  36  Am.  Rep.  634;  Matter  of  Crawford, 
113  N.  Y.  560;  Beaver  v.  Beaver,  117  N.  Y.  421;  15  Am.  St. 
Rep.  531.  It  is  true  that  in  Richardson  v.  Richardson,  L.  R. 
3  Eq.  686,  Vice-Chancel  lor  W.  Page-Wood  does  say,  in  speak- 
ing of  Ex  parte  Pye,  18  Ves.  140,  that  the  holding  in  that  case 
amounted  to  a  decision  that  an  instrument  executed  as  a 
present  and  complete  assignment,  not  being  a  mere  covenant 
to  assign  on  a  future  day,  is  equivalent  to  a  declaration  of 
trust.  The  expression  was  unfavorably  criticised  by  Jessel, 
M.  R.,  in  Richards  v.  Delbridge,  L.  R.  18  Eq.  11,  while  in 
Baddeleyy.  Baddeloj,  L.  R.  9  Ch.  Div.  113,  Vice-Chancellor 
Malins  says  he  is  not  disposed  to  disagree  with  Richardson  v. 
Richardson,  L.  R.  3  Eq.  68G,  notwithstanding  the  remarks  of 
Sir  George  Jessel  in  Richards  v.  Delbridge,  L.  R.  18  Eq.  11. 

In  this  court,  however,  and  in  the  case  already  cited  of 
Young  v.  Young,  80  N.  Y.  423,  36  Am.  Rep.  634,  this  doctrine 
is  substantially  repudiated.  We  are  of  opinion  that  no  such 
rule  obtains  or  ought  to  obtain  in  this  state.  An  intended 
absolute  gift  by  way  of  a  written  assignment,  which  cannot 
take  effect  because  of  the  absence  of  delivery,  ought  not  to  be 
enforced  as  a  declaration  of  trust  when  there  is  no  such  dec- 
laration and  when  there  is  no  evidence  of  an  intention  to 
create  a  trust:  Milroy  v.  Lord,  4  De  Gex,  F.  &  J.  264. 

Altbougli  it  may  be  sometimes  a  question  of  intention  on 
the  piirt  of  the  creator  of  the  alleged  trust  whether  in  fact  he 
did  or  (lid  not  create  it,  yet  a  finding  of  fact  that  he  did  so 
intend  must  be  based  upon  some  evidence  thereof  and  there 
must  be  some  evidence  that  such  an  intention  was  carried 
out.  In  this  case  we  think  there  is  no  evidence  upon  which 
to  found  either  proposition,  even  if  all  the  circumstances 
prov^ed  and  mentioned  by  counsel  for  respondent  in  his  brief 
are  considered. 

The  declaration  of  the  testator  some  months  before  his 
death  and  while  in  conversation  with  his  lawyer  is  evidence 
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that  the  testator  then  had  an  intention  to  give  absolutely  to 
the  plaintifif  an  amount  of  about  two  thousand  dollars,  iu 
addition  to  the  provision  already  made  for  her  by  his  wilU 
It  is  evidence  of  nothing  more.  There  is  no  claim  that  any 
paper  was  then  signed  or  request  made  for  the  drawing  of 
any  paper  for  the  testator  to  subsequently  sign  in  order  to 
carry  out  his  intention.  From  that  time  to  the  day  (June  30, 
1884)  when  Charles  Hill  drew  the  absolute  assignment  to 
plaintifif  of  thb  bond  and  mortgage  and  delivered  it  unsigned 
to  the  testator,  there  is  no  proof  of  act  done  or  word  said  upon 
the  subject  by  the  testator. 

When  he  asked  Charles  to  draw  the  assignment  he  said 
something  about  his  intention  to  give  Libby  that,  but  Charles 
draws  it  and  gives  it  and  the  bond  and  mortgage  back  to  the 
testator,  who  does  not  then  execute  the  assignment,  but  re- 
ceives all  the  papers  back,  retains  them  and  says  nothing. 
There  is  no  gift  in  this  state  of  the  case  and  no  declaration  of 
trust  either  by  oral  or  written  communications  or  by  acts;  on 
the  contrary  there  is  an  entire  absence  of  all  three  possible 
modes  of  creating  or  declaring  a  trust.  Tiie  assignment  is  aa 
yet  not  even  signed.  Things  remain  in  this  condition  until 
the  second  day  of  testator's  illness  (about  20th  or  2lst  of 
August),  when  he  gives  to  Charles  the  assignment  with  other 
papers  belonging  to  the  testator  (the  assignment  then  having 
been  signed  by  the  testator)  with  directions  to  deposit  the 
papers  in  the  bank.  The  assignment  was  not  acknowledged 
or  recorded.  There  was  no  direction  to  Charles  to  take  the 
assignment  as  a  delivery  in  favor  of  the  plaintiff,  no  direction 
to  deliver  it  to  her,  but  he  is  directed  to  deposit  the  papers  in 
the  bank,  and  he  does  so.  Tiiere  were  other  papers  than  the 
assignment  and  the  direction  as  to  deposit  includes  them  all. 
There  is  no  declaration  of  a  trust,  and  there  is  no  act  of  the 
testator  which  is  not  entirely  consistent  with  an  intention  to 
retain  possession  of  the  papers  until  something  shall  happea 
which  shall  cause  different  action  on  his  part.  More  than 
that,  the  legal  result  of  this  request  made  by  the  testator  to 
deposit  the  papers  in  the  bank,  and  their  deposit  accordingly, 
is  that  a  deposit  under  such  circumstances  makes  the  bank 
the  agent  of  the  testator  and  its  possession  of  the  papers  is 
his  possession. 

The  purpose  of  the  deposit  in  the  bank,  it  is  said,  is  left  to 
inference  only.  No  inference  can  be  drawn  that  would  in. 
any  way  authorize  or  warrant  a  finding  that  the   testator 
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delivered  the  papers  to  Charles  Hill  for  the  purpose  of  having 
the  assignment  then  tajse  effect  as  a  gift  by  delivery  to  him 
as  plaintiff's  agent,  nor  could  an  inference  be  properly  drawn 
from  all  the  circumstances  that  it  was  delivered  to  hira  as  a 
trustee  for  the  plaintiff,  or  as  a  declaration  of  trust  in  her 
favor.  The  acts  must  be  such  as  will  admit  of  no  other  in- 
terpretation tlian  that  the  testator  retained  no  legal  rights 
^ver  the  paper,  and  upon  the  question  as  to  the  creation  of  a 
trust,  the  inference  arising  from  the  acts  must  be  plain,  that 
either  the  testator  constituted  Charles  the  trustee  of  the  plain- 
tifl",  or  else  that  the  testator  held  the  paper  himself  as  trustee 
for  her.  The  evidence  is  far  from  establishing  that  kind  of 
act  on  the  testator's  part,  and  as  has  been  seen,  the  assign- 
ment itself  is  not  a  declaration  of  trust. 

The  finding  of  the  referee  that  at  the  time  of  the  making  of 
the  assignment  the  testator  intended  to  make  a  gift  to  or  a 
settlemont  upon  the  plaintiff  of  the  bond  and  mortgage,  and 
that  such  intention  was  never  changed  nor  such  assignment 
revoked,  is  not  material.  He  may  have  had  one  or  the  other 
of  such  intentions,  but  the  evidence  is  that  he  fully  executed 
neither.  They  are  antagonistic  and  inconsistent  intentions, 
and  he  could  not  have  had  both  at  the  same  time,  and  the 
referee  does  not  find  which  he  did  have.  The  testator  upon 
this  proof  carried  neither  intention  into  effect. 

It  may  be  assumed  that  Charles  Hill  knew  that  the  testa- 
tor intended  to  make  a  gift  of  tlie  bond  and  mortgage  to  the 
plaintiff,  for  he  drew  the  absolute  assignment  at  the  request 
of  the  testator,  and  delivered  it  to  him,  and  the  testator  kept 
it  for  a  month  thereafter  in  his  own  possession,  and  only  parted 
with  it  to  be  deposited  in  the  bank.  When  thus  deposited  it 
was  subject  to  his  own  order  as  the  legal  owner  thereof. 

The  only  confidential  relationship  occupied  by  Charles  Hill 
when  he  took  the  papers,  including  the  assignment,  was  tliat 
which  obliged  him  to  carry  out  the  explicit  directions  of  the 
testator,  and  deposit  all  the  papers  in  the  bank  as  directed. 
This  he  did. 

To  assume  a  relationship  of  trustee  on  the  part  of  testator 
or  by  Charles  Hill  towards  the  plaintiff,  based  upon  such  facta, 
is  to  draw  an  inference  which  is  not  supported  by  the  evidence. 

Tiie  judgment  of  the  general  term  and  that  entered  upon 
the  report  of  the  referee  must  therefore  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concur. 
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TiiiTsn— IifPXRFEcrr  Gifts. — Where  one  deposits  money  ia  a  bank  in 
the  name  of  another,  but  subject  to  his  own  order  and  without  notice  to  tht 
other  party,  and  retains  the  pass  book,  this  is  not  a  gift  inter  vivoB,  nor  oaa 
it  be  construed  into  a  trust:  Marcy  v.  Amazeen,  61  N.  H.  131;  60  Am.  Rep. 
320;  Pope  y.  Burlington  Sav.  Bank,  56  Vt.  284;  48  Am.  Rep.  781,  and  nota| 
Robinson  v.  Ring,  72  Me.  140;  39  Am.  Rep.  308,  and  note;  note  to  Martin  r. 
Funk,  31  Am.  Rep.  453.  See  also  Curry  v.  Powera,  70  N.  Y.  212;  26  Am. 
Rep.  577. 

In  order  to  create  an  express  trust  there  must  be  either  an  express  declare* 
tion  of  trust,  or  circumstances  which  show  beyond  a  reasonable  doubt  that 
a  trust  was  intended  to  be  created:  Beaver  v.  Beaver,  117  N.  Y.  421;  15  Am. 
St.  Rep.  531,  and  note;  Lloyd  v.  Lyuch,i2S  Pa.  St.  419;  70  Am.  Dec.  137, 
and  note.  No  trust  will  be  implied  merely  from  words  indicating  the  motiye 
inducing  a  gift:  Randall  y.  Randall,  135  III  398;  25  Am.  St.  Rep.  373. 


Fifth   Avenue   Bank   v.  Forty-second   Street 
ETO.  Railway  Company. 

[137  New  York,  231.] 
Stocks,  Bona  Fide  Holder  of  Foroed,  who  is. — If  one  to  whom  an 

application  for  a  loan  is  made,  for  which  a  certificate  of  stock  is  offered 
as  collateral  security,  applies  at  the  office  of  the  corporation  to  the  per- 
son in  charge  thereof,  and  who  is  its  secretary  and  treasurer,  and  in* 
quires  wiiether  it  is  genuine  and  all  right,  and  receives  an  answer  in 
the  affirmative,  whereupon  the  loan  is  made  and  the  stock  taken  aa  col- 
lateral, the  receiver  of  such  security  is  entitled  to  protection  as  a  bona 
fide  holder;  nor  does  he  lose  the  right  to  be  treated  as  such  holder  by 
selling  the  stock  and  applying  the  proceeds  to  the  payment  of  his  loan, 
and  thereafter,  upon  discovering  that  the  certificate  had  been  forged, 
taking  an  assignment  thereof  from  the  purchasers  and  repaying  them 
the  amount  paid  by  them  at  the  sale. 

Corporations  —  Stocks,  Liability-  of  Holder  of  Forged. — If  a  holder 
of  forged  stocks,  held  as  collateral  security,  makes  a  sale  thereof,  ho 
impliedly  guarantees  that  they  are  genuine,  and  he  is  liable  to  the  pur- 
chasers for  the  consideration  paid  by  them. 

Corporations.  —  Certificates  of  Stock  with  Transfers  Thereov 
SiQNED  IN  Blank  become  in  effect,  so  far  as  the  public  is  concerned, 
as  if  they  had  been  issued  to  bearer. 

Corporations  —  Liability  for  Forged  Certificates  of  Stock. — If  a 
secretary  of  a  corporation  acts  as  its  transfer  agent,  and  has  authority 
to  countersign  certificates  of  stock,  when  signed  by  the  president  and 
treasurer,  and  to  seal  them  with  the  seal  of  the  corporation,  such  coun- 
tersigning and  sealing  constitute  an  affirmation  on  the  part  of  the  cor- 
poration that  the  stock  has  been  lawfully  issued,  and  that  all  conditions 
precedent,  upon  which  the  right  to  issue  depends,  have  been  duly  ob- 
■erved.  Therefore  if  such  secretary  makes  out  in  due  and  regular  form 
•  certificate  of  stock  purporting  to  be  signed  by  the  president  and  treaa- 
wrer,  and  countersigned  by  the  secretary,  and  to  which  the  corporate 
■eal  is  affixed,  and  tlie  names  of  the  other  officers  are  forged,  and  the 
issuing  of  the  certilicate  unauthorized,  the  corporation  is  answerable  to 
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one  acquiring  sach  certificate  in  good  faith  and  for  ralne,  believing  it 
to  be  genuine,  and  who  has  made  all  the  inqniries  regarding  it  wbioh 
can  l>e  expected  of  a  prudent  purchaser. 

Definition.  — To  Countersign  an  Instrument  is  to  sign  what  has  already 
been  signed  by  a  superior, —  to  authenticate  by  an  additional  signature,— 
and  usually  has  reference  to  the  signature  of  a  subordinate  in  addition 
to  that  of  his  superior  by  way  of  authentication  of  the  execution  of  a 
writing  to  which  it  is  affixed,  and  it  denotes  the  complete  execution  ai 
the  paper. 

A  Principal  is  Liable  to  Third  Persons  in  a  Civil  Suit  fob  thb 
Frauds,  Deceits,  Concealmknts,  Misrepresentations,  Torts,  Nbo* 
lioences,  and  other  Malfeasances  or  Misfeasances  and  omission* 
of  duty  of  his  agent  in  the  course  of  his  employment,  although  the  prin- 
cipal did  not  authorize,  justify,  or  participate  in,  or  know  of  such  mia- 
conduct,  or  even  forbade  or  disapproved  of  it. 

A  Corporation  is  Answerable  for  loss  sustained  by  a  third  person  from 
the  negligent  or  wrongful  exercise  by  its  officers  of  the  general  powen 
conferred  upon  them. 

Action  to  recover  damages  of  the  defendant  corporation  for 
its  refusal  to  receive  as  genuine  two  certificates  of  stock. 
Judgment  in  favor  of  the  plaintiff.     Defendant  appealed. 

Freling  II.  Smith,  for  the  appellant. 

Edward  C.  James,  for  the  respondent. 

Maynard,  J.  In  September,  1885,  the  plaintiff,  a  domestic 
banking  corporation,  loaned  one  Hofele  $15,000  upon  his  in- 
dividual note,  payable  in  three  months,  and  secured  by  the 
pledge  of  an  instrument  which,  upon  its  face,  purported  to  be 
a  certificate  for  160  shares  of  stock  of  the  defendant,  a  do- 
mestic railroad  corporation,  having  its  office  and  principal 
place  of  business  in  the  same  city  with  the  plaintiff.  It  was 
subsequently  discovered  that  this  certificate  was  spurious,  and 
that  the  signature  thereto  of  the  defendant's  president  had 
been  forged  by  one  Eben  S.  Allen,  its  secretary,  who  was  also 
its  treasurer  and  transfer  agent,  and  who  had  in  these  ca- 
pacities signed  and  countersigned  the  certificate,  and  de- 
livered it  to  Hofele,  who  was  his  partner  in  business,  for  the 
purpose  of  raising  money  upon  it,  to  be  used  in  the  firm 
undertaking. 

We  are  required  upon  this  appeal  to  determine  how  far  the 
defendant  company  is  liable  for  the  loss  sustained  by  the 
plaintiff  in  consequence  of  this  fraudulent  and  criminal  act  of 
one  of  its  principal  otiicers. 

The  good  faith  of  the  plaintiff  in  the  transaction,  by  means 
ot"  which  it  became  possessed  of  the  forged  certifii'nte,  seema 
to  be  satisfactorily  established.     Hofele  was  a  stranger  to  the 


714         Fifth  Avenue  Bank  v.  Railway  Co.     [New  York^ 

officers  of  the  batik,  and  they  had  no  knowledge  of  his  busi- 
ness relations  with  Allen,  or  that  the  latter  was  in  any  way 
interested  in  the  proposed  loan.  Before  acting  upon  Hofele's 
application  for  a  discount,  the  plaintiflTs  president  sent  its 
confidential  clerk  to  the  office  of  the  defendant  with  the  cer- 
tificate, who,  pursuant  to  instructions,  showed  it  to  the  person 
in  charge  of  the  office,  who  was  then  unknown  to  the  clerk, 
but  who  proved  to  be  Allen,  its  secretary  and  treasurer,  and 
who  was  asked  if  it  was  genuine  and  all  right,  and  if  Hofele- 
was  a  stockholder  of  the  company,  to  which  an  afiirma- 
tive  reply  was  given,  and  a  description  of  Hofele,  from  whicb 
the  bank  might  identify  him  as  the  person  who  had  pre- 
sented the  certificate,  and  sought  the  loan  upon  the  strength 
of  it.  The  clerk  reported  the  result  of  the  interview  to  the 
plaintiflf's  oflicers,  who  thereupon  discounted  Hofele's  note  for 
the  sura  named  payable  in  three  months,  and  accepted  tho 
certificate  as  collateral  security  in  the  usual  form  for  its 
payment,  and  for  all  other  present  or  future  demands  of  the 
bank  against  him.  The  note  was  renewed  from  time  to  time, 
and  increased  in  amount,  and  some  smaller  notes  given,  un- 
til his  indebtedness  amounted  to  thirty-five  thousand  dollars 
and  upwards.  Meanwhile  the  plaintiff  had  taken  as  addi- 
tional security  a  like  certificate  for  fifty  shares,  to  which  the 
signature  of  the  defendant's  president  had  also  been  forged, 
and  which  was  first  received  as  security  for  a  loan  of  five 
thousand  dollars.  This  loan  was  afterwards  consolidated 
with  the  other  loans,  and  became  a  part  of  the  total  indebted- 
ness for  which  both  certificates  were  held  as  security.  Upon 
the  pledge  of  the  fifty-share  certificate,  the  plaintiff  made  no 
inquiries  of  the  defendant  or  of  any  of  its  officers  with  refer- 
ence to  its  genuineness. 

In  July,  1889,  Hofele  ordered  the  plaintiff  to  sell  the  two 
certificates,  and  signed  the  usual  blank  transfer  or  power  of 
attorney  for  that  purpose  upon  the  back  of  them.  When 
they  were  first  hypothecated,  he  had  executed  a  separate 
power  of  attorney  authorizing  plaintiff  to  sell  and  transfer 
them  in  case  of  default  in  the  payment  of  the  loans.  The 
certificates  were  sold  by  plaintiff's  brokers,  and  the  net  sum 
of  $43,890  received  and  placed  to  Hofele's  credit,  and  his  in- 
debtedness charged  to  his  account,  leaving  an  apparent  bal- 
ance due  him  of  $8,479. 

Wlien  the  certificates  were  presented  by  the  purchasers  at 
the  oOice  of  defendant  for  transfer,  it  was  refused  upon  the 


Feb.  1893.]    Fifth  Avenue  Bank  v.  Railway  Ca  715 

ground  that  they  were  forged  and  spurious,  and  the  treasurer 
and  transfer  agent  wrote  across  their  face  in  red  ink  the 
words,  *'  No  good,"  and  added  their  official  signatures  to  the 
itatement.  The  plaintiff  then  refunded  to  the  purchasers  the 
amount  paid  upon  the  sale  of  the  certificates,  and  took  an 
•Bsignment  from  them  of  all  rights  of  action  which  they  had 
against  the  defendant;  and  upon  the  refusal  of  the  defendant 
to  recognize  the  certificates  as  valid  evidences  of  title  to  its 
shares  of  stock,  this  action  was  brought,  in  which  the  plain- 
tiff has  recovered  for  its  loss  on  account  of  the  invalidity  of 
the  160-share  certificate,  and  the  defendant  alone  has  ap- 
pealed. 

With  respect  to  this  certificate,  we  fail  to  discover  any 
omission  on  the  part  of  the  plaintiff  which  would  impeach  its 
character  as  a  bona  fide  holder.  It  made  inquiry  at  the  office 
of  the  defendant,  where  its  books  and  records  were  kept,  and 
of  the  officer  in  charge,  whose  duty  it  was  to  furnish  correct 
information  upon  the  subject,  and  it  had  no  reason  to  suspect 
that  the  assurances  it  received  were  misleading  or  false,  or 
that  the  officers  of  the  defendant  had  entered  into  a  conspir- 
acy with  Hofele  to  defraud  the  public. 

It  resorted  to  the  only  source  of  verification  of  the  truth  of 
Hofele's  statements  which  was  readily  accessible;  and  it  exer- 
cised all  the  care  and  vigilance  which  a  prudent  man  would 
be  expected  to  exhibit  in  the  ordinary  course  of  the  business 
in  which  it  was  engaged.  There  was  no  circumstance  proven 
which  required  a  display  of  greater  diligence.  Nor  were  the 
rights  of  the  plaintiff  affected  by  the  sale  of  the  certificates 
and  their  redelivery  to  the  plaintiff  upon  a  refund  of  the  pro- 
ceeds of  the  sale  to  the  purchasers.  Though  nominally  sold 
on  the  account  of  Hofele,  the  plaintiff  was  the  real  party  in 
interest  in  the  transaction.  There  was  an  implied  guaranty 
of  the  genuineness  of  the  certificates,  which  the  vendor  might 
be  required  to  make  good,  and  as  the  plaintiff  had  received 
the  fruits  of  the  transaction,  the  consideration  of  which  had 
failed,  it  could  not  lawfully  withhold  them  from  the  pur- 
chasers when  restoration  was  demanded.  The  purchasers 
were  also  bona  fide  holders  of  the  certificates,  and  the  plaintiff 
by  their  assignment  acquired  the  right  to  the  enforcement  of 
whatever  remedies  they  might  have  in  that  capacity  against 
the  defendant,  although  it  was  then  aware  of  their  fraudulent 
issue.  While  certificates  of  stock  in  railroad  and  other  busi- 
ness corporations  do  not  possess  the  q^ualities  of  commercial 
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paper  in  the  full  sense  of  the  term,  yet  as  evidences  of  title, 
when  the  transfer  indorsed  thereon  is  signed  in  blank  by  the 
shareholder,  they  become,  in  effect,  bo  far  as  the  public  is  con- 
cerned, as  if  they  had  been  issued  to  bearer.  They  are  then 
readily  transferable  by  delivery,  and  have  an  element  of  nego- 
tiability which  renders  them  an  important  factor  in  the  finan- 
cial and  commercial  transactions  of  the  country.  They  may 
be  and  are  frequently  listed  upon  the  stock  exchanges,  and 
their  sales  represent  a  large  proportion  of  the  daily  business 
of  these  bodies. 

The  plaintiff  must,  therefore,  be  accorded  whatever  advan- 
tage belongs  to  a  holder  in  good  faith  of  a  chose  in  action  of 
this  character,  and  we  have  only  to  consider  how  far  the  de- 
fendant is  responsible  for  the  acts  and  representations  of  the 
officers,  by  means  of  which  Hofele  was  enabled  to  obtain  the 
plaintiff's  money  upon  the  faith  of  paper  apparently  valid, 
but  in  fact  worthless. 

The  defendant  was  incorporated  under  the  general  railroad 
law,  originally  with  a  capital  of  six  hundred  thousand  dol- 
lars, afterwards  increased  to  seven  hundred  and  fifty  thousand 
dollars,  all  of  which  had  been  issued,excepting  twenty  shares, 
before  1870.  Its  books  relating  to  the  issue  and  transfer  of 
stock  consisted  of  a  certificate  book,  a  transfer  book  and  a 
stock  ledger,  which  were  all  kept  by  the  secretary,  and  were 
in  his  immediate  custody;  but  in  his  official  capacity  and 
work,  he  was  subject  to  the  supervision  of  the  president,  and 
all  the  officers  were  under  the  general  control  and  manage- 
ment of  a  board  of  directors.  It  is  apparent  from  the  evidence 
that  the  secretary  was,  ex  officio,  the  transfer  agent  of  the  com- 
pany. At  least,  from  1868  to  the  present  time  the  secretary 
had  acted  as  such  agent,  and  there  is  no  provision  in  the  by- 
laws for  the  separate  appointment  of  a  transfer  agent,  and  the 
only  reference  to  such  an  officer  is  in  a  single  paragraph  in  sec- 
tion fifteen,', where  it  is  provided  that  "all  certificates  shall  be 
issued  and  signed  by  the  president  and  treasurer  and  couiiter- 
eigned  by  the  transfer  agent,  under  such  other  regulations  as 
the  board  of  directors  or  finance  committee  may  from  time  to 
time  prescribe."  Whether  the  secretary  was  by  virtue  of  his 
office  transfer  agent  is  not  material,  but  the  fact  remains  that 
BO  far  as  the  evidence  discloses  anything  upon  the  suhject,  he 
always  discharged  the  duties  of  that  office,  and  in  tiie  per- 
formance of  the  work  was  fitly  characterized  as  the  tr;uisfer 
agent  of  the  company.     When  stock  was  issued,  either  in  pay- 
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ment  of  an  original  subscription  or  upon  its  transfer  from  one 
person  to  another,  the  engraved  certificate  was  taken  from  the 
certificate  book  and  filled  up  by  the  secretary,  presented  to 
the  president  and  treasurer,  who  signed  it,  and  it  was  then 
countersigned  by  the  secretary  as  transfer  agent  and  sealed 
by  him  with  the  seal  of  the  corporation  and  delivered  to  the 
stockholder  or  transferee  named  in  it.  The  secretary  at  the 
same  time  inserted  the  proper  data  in  the  stub  remaining  in 
the  certificate  book,  and  made  the  necessary  entries  in  the 
transfer  book  and  the  stock  ledger.  The  certificate  received 
by  plaintiff  from  Hofele  had  been  taken  from  the  certificate 
book.  It  appeared  upon  its  face  to  be  perfect  and  regular  ia 
every  respect.  It  had  the  name  of  the  president  and  treasurer 
signed  to  it,  was  countersigned  by  the  transfer  agent,  and  bore 
the  impress  of  the  corporate  seal.  It  recited  that  Hofele  was 
the  owner  of  one  hundred  and  sixty  shares  of  one  hundred 
dollars  each  of  the  capital  stock  of  the  comj)any,  contained 
the  usual  provisions  in  regard  to  the  mode  of  transfer,  and 
declared  that  no  certificate  should  bind  the  company  unless 
signed  by  the  president  and  countersigned  by  its  treasurer 
and  transfer  agent.  The  in  testivinnium  clause  asserted  that 
the  defendant  had  caused  that  particular  certificate  to  bo 
signed  by  its  president  and  countersigned  by  its  treasurer  and 
transfer  agent  and  sealed  with  its  corporate  seal  February  6, 
1885.  It  is  very  clear  that  under  the  regulations  adopted  by 
the  defendant,  and  pursuing  the  mode  of  procedure  which  it 
had  prescribed,  the  final  act  in  the  issue  of  a  certificate  of 
stock  was  performed  l)y  its  secretary  and  transfer  agent,  and 
that  when  he  countersigned  it  and  affixed  tlie  cor|)orate  seal 
and  delivered  it  with  the  intent  that  it  miglit  be  negotiated, 
it  must  be  regarded,  so  long  as  it  remained  outstanding,  as  a 
continuing  affirmation  by  the  defendant  that  it  had  been  law- 
fully issued,  and  that  all  the  condilions  precedent  upon  which 
the  right  to  issue  it  depended  had  been  duly  observed.  Such 
is  the  effect  necessarily  imf)lied  in  the  act  of  coutitersigning. 
This  word  has  a  well  defined  meaning  both  in  the  law  and  in 
the  lexicon.  To  coun'i>rsign  an  in>trunient  is  to  sign  what 
has  already  been  signed  by  a  superior,  to  authenticate  by  an 
additional  signature,  and  usually  has  reference  to  tlie  signa- 
ture of  a  subordinate  in  addition  to  that  of  his  superior  by 
way  of  authentication  of  the  execution  of  the  writing  to  which 
it  is  afiixed,  and  it  denotes  the  complete  execution  of  the 
paper:   Worcester's  Dictionary.     Wnen,  therefore,  the  defend- 
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ant's  secretary  and  transfer  agent  countersigned  and  sealed 
this  certificate  and  put  it  in  circulation  he  declared  in  the  most 
formal  manner  that  it  had  been  properly  executed  by  the  de- 
fendant, and  that  every  essential  requirement  of  law  and  of 
the  by-laws  had  been  performed  to  make  it  the  binding  act 
of  the  company.  The  defendant's  by-laws  elsewhere  illuB- 
trate  the  application  of  the  term  when  used  with  reference  to 
the  signatures  of  its  oflQcers.  In  section  10  it  is  provided  that 
all  moneys  received  by  the  treasurer  should  be  deposited  in 
bank  to  the  joint  credit  of  the  president  and  treasurer,  to  be 
drawn  out  only  by  the  check  of  the  treasurer,  countersigned 
by  the  president.  If  the  president  should  forge  the  name  of 
the  treasurer  to  a  check  and  countersign  it  and  put  it  in  cir- 
culation and  use  the  proceeds  for  his  individual  benefit,  we 
apprehend  it  would  not  be  doubted  that  this  would  be  regarded 
as  a  certificate  of  the  due  execution  of  the  check,  so  far  as  to 
render  the  company  responsible  to  any  person  who  innocently 
and  in  good  faith  became  the  holder  of  it. 

This  result  follows  from  the  application  of  the  fundamental 
rules  which  determine  the  obligations  of  a  principal  for  the 
acts  of  his  agent.  They  are  embraced  in  the  comprehensive 
statement  of  Story  in  his  work  on  Agency,  9th  ed,,  sec.  452, 
that  the  principal  is  to  be  "  held  liable  to  third  persons  in  a 
civil  suit  for  the  frauds,  deceits,  concealments,  misrepresenta- 
tions, torts,  negligences,  and  other  malfeasances,  or  misfeas- 
ances and  omissions  of  duty  of  his  agent  in  the  course  of  his 
employment,  although  the  principal  did  not  authorize,  or  jus- 
tify, or  participate  in,  or,  indeed,  know  of,  such  misconduct, 
or  even  if  he  forbade  the  acts  or  disapproved  of  them.  In  all 
such  cases  the  rule  applies  respondeat  superior,  and  is  founded 
upon  public  policy  and  convenience,  for  in  no  other  way  could 
there  be  any  safety  to  third  persons  in  their  dealings,  either 
directly  with  the  principal,  or  indirectly  with  him  through 
the  instrumentality  of  agents.  In  every  such  case  the  prin- 
cipal holds  out  his  agent  as  competent  and  fit  to  be  trusted, 
and  thereby,  in  effect,  he  warrants  hi.s  fidelity  and  good  con- 
duct in  all  matters  within  the  scope  of  the  agency."  It  18 
true  that  the  secretary  and  transfer  agent  had  no  authority 
to  issue  a  certificate  of  stock  except  upon  the  surrender  and 
cancellation  of  a  previously  existing  valid  certificate,  and  the 
signature  of  the  president  and  treasurer  first  obtained  to  the 
certificate  to  be  issued;  but  these  were  facts  necessarily  and 
peculiarly  within  the  knowledge  of  the  secretary,  and  the 
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issue  of  the  certificate  in  due  form  was  a  representation  by 
the  secretary  and  transfer  agent  that  these  conditions  had 
been  complied  with,  and  that  the  facts  existed  upon  which 
his  right  to  act  depended.  It  was  a  certificate  apparently 
made  in  the  course  of  his  employment  as  the  agent  of  the 
company  and  within  the  scope  of  the  general  authority  con- 
ferred upon  him,  and  the  defendant  is  under  an  implied 
obligation  to  make  indemnity  to  the  plaintiff  for  the  loss  sus- 
tained by  the  negligent  or  wrongful  exercise  by  its  officers  of 
the  general  powers  conferred  upon  them:  Oriswold  v.  Haven^ 
26  N.  Y.  699;  82  Am.  Dec.  380;  New  York  etc.  R.  R.  Co.  v. 
Schuyler,  34  N.  Y.  30;  Titu8  v.  President  etc.,  61  N.  Y.  237; 
Bank  of  Batavia  v.  New  York  etc.  R.  R.  Co.,  106  N.  Y.  199; 
60  Am.  Rep.  440.  The  learned  counsel  for  the  defendant 
seeks  to  distinguish  this  case  from  the  authorities  cited,  be- 
cause the  signature  of  the  president  to  the  certificate  was  not 
^genuine;  but  we  cannot  see  how  the  forgery  of  the  name  of 
the  president  can  relieve  the  defendant  from  liability  for  the 
fraudulent  acts  of  its  secretary,  treasurer,  and  transfer  agent. 
They  were  officers  to  whom  it  had  intrusted  the  authority  to 
make  the  final  declaration  as  to  the  validity  of  the  shares  of 
stock  it  might  issue,  and  where  their  acts,  in  the  apparent 
exercise  of  this  power,  are  accompanied  with  all  the  indicia 
of  genuineness,  it  is  essential  to  the  public  welfare  that  the 
principal  should  be  responsible  to  all  persons  who  receive  the 
certificates  in  good  faith,  and  for  a  valuable  consideration, 
and  in  the  ordinary  course  of  business,  whether  the  indicia 
are  true  or  not:  2  Beach  on  Private  Corporations,  790;  North 
River  Bank  v.  Aymar,  3  Hill,  262;  Jarvia  v.  Manhattan  Beach 
Co.,  53  Hun,  862;  Tome  v.  Parkershurg  Branch  R,  R.  Co.,  39 
Md.  36;  17  Am.  Rep.  540;  Baltimore  etc.  R.  R.  Co.  v.  Wilkens, 
44  ^Id.  28;  22  Am.  Rep.  26;  Western  Md.  R.  R.  Co.  v.  Franklin 
Bank,  60  Md.  36;  Commonwealth  v.  Reading  Sav.  Bank,  137 
Mass.  431;  Hnlden  v.  Phelps,  141  Mass.  456;  Manhattan  Beach 
Co.  v.  Earned,  27  Fed.  Rep.  486;  Shaw  v.  Port  Phillip  etc.  Co., 
13  Q.  B.  Div.  103. 

The  rule  is,  we  think,  correctly  stated. in  Beach  on  Private 
Corporations,  vol.  2,  sec.  448,  p.  791:  "When  certificates  of 
stock  contain  apparently  all  the  essentials  of  genuineness,  a 
bona  fide  holder  thereof  has  a  claim  to  recognition  as  a  stock- 
holder, if  such  stock  can  legally  be  issued,  or  to  indemnity  if 
this  cannot  be  done.  The  fact  of  forgery  does  not  extin2;ui8h 
his  right  when  it  has  been  perpetrated  by  or  at  the  instance 
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of  an  officer  placed  in  authority  by  the  corporation,  and  in* 
trusted  with  the  custody  of  its  stock  books,  and  held  out  by 
the  company  as  the  source  of  information  upon  the  subject." 

Having  reached  the  conclusion  that  the  defendant  is  liable 
for  the  reprentations  of  its  officers  appearing  upon  the  face  of 
its  certificate,  over  their  official  signature,  and  under  the  seal 
of  the  corporation,  we  do  not  deem  it  necessary  to  consider 
the  effect  of  the  oral  representations  made  at  the  office  of  the 
company  to  the  plaintiff's  clerk,  except  so  far  as  they  bear 
upon  the  question  of  the  good  faith  of  the  plaintiff  in  the  ac- 
quisition of  the  certificate. 

The  judgment  and  order  must  be  affirmed  with  costs. 

All  concur.  ^___ 

Agency  —  Ltabilitt  ot  Principal.  —  The  principal  is  liable  for  all  the 
acta  of  the  agent  done  within  the  scope  of  his  authority:  Biisch  v.  Wilcox,  82 
Mich.  33(5;  21  Am.  St.  Rep.  563,  and  note;  Kircher  v.  Conrad,  9  Mont.  191; 
18  Am.  St.  Rep.  731,  and  note;  Cannon  v.  Henry,  78  Wis.  167;  23  Am,  St.« 
Rep.  399,  and  iioro.  The  principal  is  liable  for  the  agent's  fraud  and  false 
representations:  llaslcell  v.  Starbird,  152  Mass.  117;  23  Am.  St.  Rep.  809, 
and  note;  Orisicoldv.  Oebbie,  126  Pa.  St.  353;  12  Am.  St.  Rep.  878,  and  note; 
note  to  Wackier  y.  Phoinix  Ai<s.  Co.,  19  Am.  St.  Rep.  604;  St.  Louis  etc.  Outter 
Co.  T.  Vinton  etc.  Macldne  Co.,  79  Iowa,  239;  18  Am.  St.  Rep.  3G6,  and  note; 
Cleveland  etc  R'y  Co.  v.  Clo^ser,  126  Ind.  348;  22  Am.  St.  Rep.  593;  and  for 
his  negligence:  Nesbit  v.  Townof  Oarner,  "5  Iowa,  314;  9  Am.  St.  Rep.  486. 

Corporations  —  Liability  for  Wrongs  op  Agents  or  Officers. — A 
eorporation  is  liable  for  the  acts  of  its  agents  acting  within  the  scope  of  their 
authority  the  same  as  individuals  are:  Pennsylvania  P.  R.  Co.  v.  Vandirer, 
42  Pa.  St.  SGo;  82  Am.  Dec.  520,  and  note;  Hussey  v.  Norfolk  etc.  R.  R.  Co., 
98  N.  C.  34;  2  Am.  St.  Rep.  312,  and  note.  Corporations  are  liable  there- 
fore for  the  tortious  acts  of  their  agents:  Moore  v.  Fitclihurg  R.  R.  Corp.,  4 
Gray,  465;  64  Am.  Dec.  83,  and  note;  and  for  his  fraudulent  conduct:  Van 
Hook  V.  Somerville  Mfg.  Co.,  5  N.  J.  Eq.  633;  45  Am.  Dec.  401,  and  note;  Ware 
T.  Barataria  etc.  Canal  Co.,  15  La.  169;  35  Am.  Dec  189,  and  note;  note  to 
Commercial  Bank  v.  KortrigJit,  34  Am.  Doc.  329. 

Corporations  —  Liability  for  Fraudulent  Issue  op  Stock.  —  Fraudu- 
lent stock  certificates  give  no  rights  of  their  own  force,  but  the  act  of  the 
corporation  in  issuing  them  estops  it  from  denying  their  validity  when  thejr 
have  been  accepted  in  good  fuith  by  others:  Appeal  of  Kisterbock,  127  Pa.  St» 
601;  14  Am.  St.  Rep.  868,  and  note.  A  corporation  is  liable  in  damages  to 
the  purchaser  for  value  and  in  good  faith  of  a  certificate  of  its  stock  which 
was  fraudulently  issued  by  its  treasurer:  Allen  v.  South  Boston  R.  R.  Co.,  150 
Mass.  200;  15  Am.  St.  Rep.  185,  and  note;  see  also  Farrington  y.  South  Bof 
§mB.  R.  Co.,  150  Mass.  406;  15  Am.  St.  Rep.  222,  and  note. 
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Dean  v.  Driggs. 

[137  New  York,  274.] 
Warkhousk  Receipts — Warranty  Implied  bt  as  to  NATtrBKOT  AKTiCLn. 

If  a  warehouseman  issues  a  receipt  purporting  to  bo  for  a  specified  nuni' 
ber  of  barrels  of  Portland  cement,  all  that  he  asserts  thereby  is  that  he 
has  received  merchandise  in  barrels  bearing  the  same  outward  appear- 
ance as  do  barrels  in  which  are  packed  merchandise  of  the  character 
described  in  the  receipt,  and  that  there  is  nothing  unusual  or  out  of  the 
ordinary  way  of  business  in  tlie  marks,  appearance,  signs,  labels,  or 
character  of  the  barrels  from  that  in  which  the  goods  of  the  character 
described  in  the  receipt  are  usually  transported,  and  that  they  have 
been  represented  to  him  and  that  he  believes  them  to  be  as  described. 

Warehouse  Receipts.  —  Representations  of  a  Warehousk  Receipt  or 
Bill  of  Lading  which  Should  bk  Held  to  be  Warranties,  should 
be  confined  usually  to  those  which  the  warehouseman  or  carrier  may  or- 
dinarily be  assumed  to  have  knowledge  of  or  which  he  or  his  agents 
ougiit  to  know. 

Wabehouseman  —  Liability  of.  — A  statute  prohibiting  a  warehouseman 
from  issuing  receipts  for  any  goods  unless  actually  received  in  his  store 
or  upon  his  premises,  does  not  transform  him  from  a  mere  depositary  to 
an  insurer  of  the  kind  and  quality  of  goods  deposited  with  him;  nor  does 
it  make  him  answerable  for  packages  receipted  for  as  containing  a  cer- 
tain article  and  found  upon  examination  to  be  spurious. 

Action  by  transferees  of  warehouse  receipts  to  recover  dam- 
ages resulting  to  them  from  property  described  in  Buch  re- 
ceipts as  Portland  cement  being  a  spurious  article.     The  re- 
ceipts issued  by  defendants  were  in  the  following  form:  — 
"M.  S.  Drigqs  &  Co.'s  Warehouse. 

"  New  York,  March  28,  1885. 
"Received    from    Max   Von    Angern,    ex- 
No.  1394.  Grimaldo,  in  store  278-80  South  Street, 
Marked    ^        to   be  held  by  us  on  storage,  and  to  be 
delivered  to  his  order  on  return  of  this 
receipt    and     payment    of    storage    and 
charges,  fifteen  hundred  barrels  Portland 
cement. 
1,500  Bbls.         Storage  per  month  4. 

Labor.  "  M.  S.  DRIGGS  &  CO." 

The  plaintiffs  loaned  money,  taking  the  warehouse  receipts 
as  collateral,  believing  the  property  described  in  them  Port- 
land cement.  It  was  not  cement  at  all  but  was  a  worthless 
substance  packed  in  barrels  in  the  same  manner  as  Portland 
cement. 

The  defendant  requested  the  court  to  charge  the  jury  that 

plaintiffs  could  not  recov(;r  unless  he  knew  the  barrels  did 
Am.  St.  Rkp..  Vol.  XXXIU. — 16 
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not  contain  Portland  cement,  and  willfully  issued  his  receipla 
knowing  that  fact,  and  that  a  warehouseman  incurs  no  lia- 
bility for  issuing  a  receipt  in  which  he  describes  goods  accord- 
ing to  their  outward  appearance,  marks,  and  description,  un- 
less he  has  reason  to  believe  such  description  to  be  false.  The 
court  denied  the  defendant's  request  and,  on  the  contrary,  in- 
formed the  jury  that  the  plaintiff  should  recover  unless  the 
article  in  the  barrels  was  Portland  cement. 

Verdict  and  judgment  for  plaintiffs.     Defendant  appealed. 

John  Berry,  for  the  appellant. 

L.  E.  Warren,  for  the  respondent 

Peckham,  J.  The  question  in  this  case  is  as  to  the  mean- 
ing of  the  receipt  issued  by  the  defendant.  Does  it  mean  that 
the  warehouseman  acknowledges  and  asserts  the  fact  that  the 
merchandise  delivered  to  him  and  consisting  of  twenty-five 
hundred  barrels  does  in  truth  contain  the  genuine  article, 
Portland  cement,  or  does  it  mean  that  the  warehouseman  has 
received  that  number  of  barrels  bearing  the  usual  appearance 
of  barrels  in  which  Portland  cement  is  packed  and  with  the 
usual  marks  and  signs  thereon,  and  represented  to  him  to  be 
Portland  cement,  and  which  he  in  good  faith  supposes  to  be 
that  article  ? 

The  defendant,  at  the  time  he  received  this  merchandise, 
was  a  warehouseman,  and  in  connection  with  his  business  he 
had  a  bonded  warehouse  under  license  from  the  United  States 
government,  and  in  it  he  received  on  storage  imported,  duti- 
able merchandise  which  could  not  be  delivered  until  the  duty 
was  paid.  The  goods  in  question  came  to  the  defendant  from 
the  vessels  named  in  the  two  receipts,  which  vessels  came 
from  Marseilles,  France,  from  which  place  Portland  cement 
is  imported.  The  barrels  came  on  trucks  licensed  to  transport 
bonded  merchandise,  and  when  they  came  in  the  duty  had 
not  been  paid.  They  were  stored  in  the  bonded  warehouse 
under  the  joint  custody  of  the  defendant  and  a  government 
officer.  The  duty  was  subsequently  paid.  The  defendant 
testified  that  the  warehouseman  had  no  authority  to  open 
goods  stored  in  a  bonded  warehouse  without  permission  of  the 
government. 

These  barrels  the  defendant  testified  were  in  character,  ap- 
pearance, and  style,  the  same  as  those  in  which  Portland  ce- 
ment was  imported.  The  brand  on  the  barrel  heads  was 
"Wil,  Neight  &  Co.,  Portland  Cement,  Trade-Mark."     There 
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was  also  a  label  on  each  barrel  to  the  same  effect,  and  also 
some  other  signs  and  letters,  all  of  them  consistent  with  the 
idea  that  the  barrels  contained  genuine  Portland  cement,  and 
in  brief  the  whole  external  appearance  of  the  barrel  was  that 
of  one  in  which  Portland  cement  was  usually  imported.  Upon 
these  facts,  the  court  charged  as  above  stated. 

We  think  the  language  of  the  receipts  is  merely  descriptive 
of  the  barrels  wliich  defendant  received. 

It  is  meant  to  describe  their  outside  appearance  and  that 
they  were  in  truth  marked  and  represented  to  be  Portland 
cement.  It  cannot  be  that  the  language  properly  construed 
could  mean  that  the  warehouseman  warranted  sucti  contents. 
If  that  were  the  meaning  to  be  attributed  to  such  a  statement, 
the  warehouseman  could  be  safe  only  after  he  had  examined 
critically  and  cautiously  the  contents  of  each  box  or  barrel 
which  he  received.  To  do  so  would  consume  a  great  deal  of 
time,  and  frequently  necessitate  the  employment  of  experts 
who  dealt  in  or  were  judges  of  the  particular  article  claimed 
to  be  delivered,  and  they  would  have  to  make  such  an  exam- 
ination of  the  article  as  its  nature  demanded  before  an  opinion 
could  be  arrived  at. 

Any  one  at  all  familiar  with  the  business  of  a  warehouse- 
man knows  that  he  could  not  transact  business  if  he  were  first 
to  examine  the  contents  of  each  package,  barrel,  or  box  of 
merchandise  which  was  delivered  to  him  and  so  packed  as 
to  cover  and  conceal  the  real  nature  of  the  goods  delivered. 
The  warehouseman  cannot  be  supposed  to  know  the  contents 
of  barrels  or  boxes  so  delivered  to  him.  All  he  can  be  fairly 
charged  with  asserting  by  the  mere  acknowledgment  of  the 
receipt  of  merchandise  thus  described  is  that  the  box  or  barrel 
in  which  it  is  packed  bears  the  same  outward  appearance  as 
does  the  box  or  barrel  in  which  merchandise  of  tlie  character 
described  is  usually  carried,  and  that  there  is  nothing  unusual 
or  out  of  the  ordinary  way  of  business  in  the  marks,  appear- 
ance, signs,  labels  or  character  of  the  barrel  or  box  from  that 
in  which  goods  of  the  character  described  are  usually  trans- 
ported, and  that  the  articles  have  been  represented  to  him  and 
that  he  believes  them  to  be  as  described. 

It  has  been  urged  that  a  warehouseman  may  easily  protect 
himself  from  any  liability  by  signing  a  receipt  which  in  so  many 
words  acknowledges  the  receipt  of  barrels  or  boxes  said  to  con- 
tain certain  described  merchandise,  but  the  contents  of  which 
are  unknown  by  the  warehouseman,  and  which,  therefore,  he 
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does  not  warrant.  This  is  true,  but  it  does  not  answer  th# 
objection  to  a  warranty  whicli  arises  out  of  the  transaction  it- 
self. In  its  very  nature  it  seems  to  me  plain  that  no  warranty 
as  to  contents  can  reasonably  he  implied  under  these  circum- 
stances from  the  use  of  sucli  language  as  these  receipts  con- 
tain. Representations  in  a  bill  of  lading  or  wareliouse  receipt 
which  should  be  held  to  be  warranties  should  be  confined 
usually  to  those  which  the  carrier  or  warehouseman  may  or- 
dinarily be  assumed  to  have  knowledge  of,  or  which  he  or 
his  agents  ought  to  know.  As  was  said  by  Mr.  Justice  Hoar 
in  Sears  v.  Wingate,  3  Allen,  103,  at  107,  when  speaking  of  a 
bill  of  lading,  the  master  is  estopped  to  deny  the  truth  of  the 
statements  to  which  he  has  given  credit  by  his  signature,  so 
far  as  those  statements  relate  to  matters  which  are  or  ought 
to  be  within  his  knowledge. 

It  is  known  and  understood  that  the  business  of  a  ware- 
houseman is  not  that  of  an  inspector  of  property  delivered  to 
him,  nor  is  he  an  insurer  of  tlie  contents  of  packages.  It  is 
no  part  of  tlie  duty  of  the  defendant  as  a  warehouseman  to 
have  property  inspected  or  its  quality  warranted,  and  no  pro- 
ceedings are  supposed  to  take  place  to  enable  a  warehouseman 
to  become  acquainted  with  the  contents  of  packages  for  the 
very  reason  that  in  his  business  it  is  unimportant  what  such 
contents  are.  The  general  oi)ject  of  giving  a  description  of 
the  property  in  the  receipt,  is  for  purposes  of  identification 
only,  so  that  the  identical  pioperty  delivered  to  the  ware- 
houseman may  be  delivered  back  by  him  upon  the  return  of 
the  warehouse  receipt,  and  for  such  purpose  it  is  sufficient  to 
describe  the  property  as  it  by  its  external  appearance  seems  to 
be.  Such  a  description  is  not  calculated  to  mislead  anyone 
in  regard  to  the  actual  contents  of  the  package.  When  the 
warehouseman  described  in  this  case  the  outward  appearance 
and  marks  and  the  numbers  on  the  barrels,  he  did  warrant 
the  correctness  of  his  description  so  far  as  to  say  that  the 
numbers  stated  were  in  reality  delivered  and  that  they  were 
marked  as  stated,  and  also  that  there  was  nothing  unusual  in 
the  appearance  of  the  barrels  or  in  the  direction,  marks,  or 
labels  upon  the  merchandise  which  would  reasonably  lead  to 
any  suspicion  that  the  contents  were  Dot  what  they  were  rep- 
resented to  be. 

A  warehouse  receipt  does  not  differ  in  thig  respect  from  a 
bill  of  lading.  In  the  one  case  the  warehouseman  agrees  to 
keep,  and  in  the  other  case  the  carrier  agrees  to  transport  the 
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goods  which  he  receives,  but  the  acknowledgment  of  delivery 
either  to  the  warehousman  or  to  the  carrier  is  essentially  the 
game  and  the  same  rules  govern  in  the  interpretation  of  tlie 
receipt.  In  Hastings  v.  Pepper,  11  Pick.  41,  Siiaw,  Ch.  J., 
paid  that  the  acknowledging  to  have  received  the  goods  in 
question  in  good  order  and  well  conditioned  would  be  prima 
facie  evidence  that  as  to  all  circumstances  wliich  were  open 
to  inspection  and  visible,  the  goods  were  in  good  order,  but  the 
carrier  could  show  that  a  loss  did  in  fact  proceed  from  a  cause 
existing  at  the  time  of  tlie  execution  of  the  bill  of  lading,  if 
it  were  not  then  open  and  apparent,  and  if  he  showed  that 
fact  it  would  be  a  defense.  This  statement  is  H])proved  in 
Nelson  v.  Woodruff,  1  Black,  15G  at  IGO. 

In  Warden  y.  Greer,  6  Watts,  424,  Huston,  J.,  in  delivering 
the  opinion  of  the  Pennsylvania  supreme  court,  held  that 
generally  a  bill  of  lading  could  not  be  contradicted,  but  that 
if  a  captain  were  innocently  to  receive  a  barrel  of  corn  instead 
of  a  barrel  of  coffee,  or  a  barrel  of  cider  instead  of  INIadeira 
wine,  or  a  package  of  cotton  linen  instead  of  flaxen  linen;  it 
would  seem  that  his  bill  of  lading  would  not  and  ought  not 
to  exclude  him  from  proving  this,  as  the  captain  does  not  open 
or  otherwise  examine  the  casks. 

We  think  the  rule  is  clearly  expressed  in  Hale  v.  Milwaukee 
Dock  Co.,  23  Wis.  276,  99  Am.  Dec.  169,  on  second  appeal,  29 
Wis.  482,  9  Am.  Rep.  603.  It  is  there  stated  (29  Wis.  at 
489)  that  the  warehouseman  or  carrier  in  regard  to  packages 
which  are  so  covered  as  to  conceal  their  contents,  receipts 
them  upon  the  representation  of  the  bailor  and  upon  tlie  ex- 
ternal appearance  corresponding  therewith  as  to  contents.  He 
is  not  supposed  to  have  any  actual  knowledge  of  their  con- 
tents and  the  language  of  the  receipt  is  not  to  be  so  under- 
stood. It  is  a  warranty  that  the  barrels  are  so  represented 
and  so  appear  to  him  to  the  extent  of  his  knowledge  or  means 
of  information  on  the  subject,  and  as  they  are  represented  and 
appear  to  him,  so  he  represents  or  describes  them  in  his  receipt. 

In  the  Wisconsin  case  here  alluded  to,  the  warehouseman 
receipted  for  fifty-four  barrels  of  mess  pork.  The  supreme 
court  held  the  defendant  at  liberty  to  show  its  readiness  to 
redeliver  the  identical  property  delivered  to  it  and  that  the 
barrels  when  the  defendant  took  them  and  unknown  to  it  really 
contained  nothing  but  salt.  A  verdict  for  the  plaintiff  (who 
was  a  hona  fide  holder  for  value)  was,  therefore,  set  aside  and 
a  new  trial  granted. 


726  Dean  v.  Drigqs.  [New  York, 

It  was  stated  upon  the  argument  here  that  a  difiFerent  doc- 
trine prevails  in  this  state,  and  counsel  cited  as  authority  for 
Buch  claim,  Jones  on  Pledges,  sec.  252.  The  learned  author 
does  so  remark,  and  the  cases  of  Meyer  v.  Peck,  28'N.  Y.  590, 
Armour  v.  Michigan  Cent.  R.  R.  Co.,  65  N.  Y.  Ill,  22  Am. 
Rep.  603,  and  Miller  v.  Hannibal  etc.  R.  R.  Co.,  24  Hun,  607, 
are  cited  as  authority  for  such  alleged  difference. 

In  Meyer  v.  Peck,  28  N.  Y.  590,  the  question  did  not  really 
arise.  The  facts  showed  the  draft  was  paid  by  the  defendant 
because  drawn  upon  him  by  his  own  agent,  and  without  the 
least  reference  to  the  bill  of  lading.  Chief  Judge  Denio  re- 
ferred to  the  principle  as  well  understood,  that  a  bona  fide  in- 
dorsee for  value  of  a  bill  of  lading  could  claim  the  benefit  of 
an  estoppel  in  his  favor  as  against  the  carrier,  and  he  said  that 
such  indorsee  could  rely  upon  the  quantity  of  the  merchandise 
acknowledged  in  the  bill,  and  might  compel  the  carrier  to 
account  for  the  same,  whether  it  was  placed  on  board  or  not; 
but  it  is  clear  enough  that  a  carrier  thus  situated  ought  to  be 
estopped  from  showing  that  a  less  quantity  was  received,  be- 
cause it  was  his  own  carelessness  in  certifying  to  a  fact  which 
was,  or  at  any  rate  ought  to  have  been,  within  his  own  or  his 
agent's  knowledge.  When  one  has  advanced  money  upon  the 
faith  of  a  statement  thus  within  the  knowledge  of  the  per- 
son making  it,  I  think  all  would  agree  that  the  latter  cannot 
be  heard  to  dispute  it.  A  carrier  or  a  warehouseman  is  not, 
however,  supposed  to  know  the  contents  of  .merchandise  so 
Dacked  as  to  conceal  such  contents,  and  therefore  his  igno- 
rance cannot  be  said  to  be  carelessness.  In  Armour  y.  Michi- 
gan Cent.  R.  R.  Co.,  65  N.  Y.  Ill,  22  Am.  Rep.  603,  the  same 
principle  was  announced.  The  defendant  acknowledged  in 
its  bill  of  lading  the  receipt  of  a  quantity  of  lard  which  in 
fact  it  had  not  received.  Drafts  were  attached  to  the  bill,  and 
were  paid  on  the  faith  of  defendant's  acknowledgment  in  the 
bill  of  the  receipt  of  the  lard.  It  was  held  that  the  defendant 
was  bound  by  the  acts  of  its  agent  who  signed  the  bill  of  lad- 
ing, and  that  it  was  estopped  from  denying  the  receipt  of  the 
lard. 

It  would  seem  as  if  this  decision  were  right  upon  the  plain- 
est principles  of  justice.  A  written  declaration  was  made  that 
acknowledged  the  receipt  of  property  which  in  fact  had  not 
been  delivered,  and  which  defendant's  agent  knew  had  not 
been  delivered,  but  trusted  that  it  would  be.  It  was  a  state- 
ment of  that  nature  which  either  was,  or  necessarily  ought  to 
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have  been,  within  the  personal  knowledge  of  the  defendant's 
agents,  and  as  to  such  a  statement  another  person  had  the 
right  to  believe  it  and  act  as  if  it  were  true. 

The  case  of  Miller  v.  Hannibal  etc.  R.  R.  Co.,  24  Hun,  607, 
was  reversed  in  this  court  in  90  N.  Y.  430,  43  Am.  Rep.  179. 

The  point  under  discussion  in  that  case,  and  the  only  one 
to  wliicli  the  attention  of  this  court  on  appeal  was  directed, 
was  whether  the  written  and  printed  part  of  the  bill  of  lading 
should  be  read  together,  so  that  the  printed  part,  which  ac- 
knowledged the  receipt  of  the  merchandise  "in  apparent  good 
order,  contents  unknown,"  should  be  construed  in  connection 
with  the  written  part,  which  acknowledged  the  receipt  of 
*'30  bbls.  eggs."  It  was  held  the  whole  should  be  construed 
together,  and  that  the  bill  simply  admitted  the  receipt  of 
30  bbls.,  described  as  containing  eggs,  but  the  actual  con- 
tents of  which  were  unknown.  The  judge,  in  the  course  of 
his  opinion,  said  that,  if  the  description  of  the  article  were  a 
representation  that  the  barrels  contained  eggs,  plaintiffs  would 
have  the  right  to  recover,  citing  the  case  of  Meyer  v.  Peck, 
28  N.  Y.  590.  It  was  held  that  it  was  not.  Although  there 
was  in  the  bill  of  lading  the  added  expression,  "contents  un- 
known," yet  there  was  no  decision  that,  in  the  absence  of  such 
expression,  the  description  would  have  amounted  to  a  repre- 
sentation. That  question  was  not  before  the  court,  was  not 
in  fact  discussed  directly,  and  was  not  decided.  For  the  rea- 
sons already  suggested,  it  would  seem  improper  to  so  regard 
the  description  of  merchandise  which,  when  received,  is  so 
covered  and  packed  as  to  securely  conceal  the  actual  contents 
from  the  carrier  or  warehouseman. 

In  First  Nat.  Bank  y.Dean^  137  N.  Y.  110,  there  was  a  direct 
written  representation  on  the  receipts  that  the  brandy  was 
stored  in  a  "  free  warehouse  "  of  defendant's,  which  expression 
means  that  the  revenue  tax  or  import  duties  have  been  paid 
on  all  goods  there  deposited.  This  was  a  representation  of  a 
fact  which  was  within  the  knowledge  of  the  defendant,  and 
we  held  that  he  could  not  be  permitted  to  show  that  the  rep- 
resentation was  untrue  as  against  a  bona  fide  holder  for  value 
of  the  certificates,  who  had  purchased  in  reliance  upon  the 
representation  that  the  brandy  was  "free."  The  real  point 
in  dispute  there  was,  whether  the  plaintiflF  occupied  the  posi- 
tion of  such  a  holder. 

From  this  review  of  the  authorities  upon  which  it  was 
claimed  that  the  courts  of  New  York  had  taken  an  excej)- 
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tional  stand,  I  think  it  quite  plain  that  in  truth  no  exceptional 
doctrine  obtains  here.  I  think  that  we,  in  common  with  the 
courts  of  other  states,  hold  the  carrier  or  warehouseman  es- 
topped in  regard  to  any  error  or  misstatement  in  the  bill  or 
receipt  only  when  it  amounts  to  a  representation  as  to  a  fact 
which  was,  or  in  the  ordinary  course  of  business  ought  to  have 
been,  within  his  knowledge,  and  which,  therefore,  such  a  third 
person  acting  reasonably  would  have  a  right  to  rely  and  act 
upon. 

The  court  below,  however,  has  sustained  the  right  of  the 
plaintiffs  to  recover  in  this  case  chiefly  upon  the  provisions  of 
the  factor's  act  of  1858,  as  amended  by  that  of  1866:  Laws 
1858,  0.  326;  Laws  1866,  c.  440.  The  first  section  of  the 
amended  act  prohibits  a  warehouseman  (among  others)  from 
issuing  a  receipt  for  any  goods  unless  such  goods  shall  have 
been  actually  received  into  the  store  or  upon  the  premises  of 
such  warehouseman  at  the  time  of  issuing  the  receipt. 

The  court  held  that  if  the  goods  were  not  Portland  cement 
then  the  receipts  issued  by  the  defendant  were  untruthful  and 
a  violation  of  the  above  cited  first  section  of  the  act. 

We  think  the  act  was  not  intended  to  and  does  not  reach 
tliis  case.  It  was  not  passed  in  order  to  transform  a  ware- 
houseman from  a  mere  depositary  to  that  of  an  insurer  of  the 
kind  and  qualit)''  of  goods  deposited  with  him.  It  was  not  in- 
tended to  alter  the  law  in  regard  to  the  character  of  such  a 
representation  as  is  contained  in  these  receipts  or  to  make  it 
anything  other  than  a  description  of  property  as  above  stated. 
We  are  quite  clear  the  act  does  not  cover  such  a  case  as  this 
if  we  assume  the  defendant  was  honestly  mistaken  when  he 
described  the  goods  actually  received  by  hirn  as  Portland  ce- 
ment. The  court  witlidrew  from  the  jury  the  question  of  the 
knowledge  of  the  defendant  as  to  the  character  of  the  mer- 
chandise received  by  him  as  entirely  immaterial,  and  hence 
we  must  assume  his  ignorance  in  discussing  his  liability. 

The  English  statute  to  amend  the  law  relating  to  bills  of 
lading,  passed  in  1855  (18  &  19  Vict.  c.  Ill),  recited  that  "it 
frequently  happens  that  the  goods  in  respect  of  which  bills  of 
lading  purport  to  be  signed  have  not  been  laden  on  board,  and 
it  is  proper  ttiat  such  bills  of  lading  in  the  hands  of  a  bona 
fide  holder  for  value  should  not  be  questioned  by  the  master 
or  other  person  signing  the  same  on  the  ground  of  the  goods 
not  having  been  laden  as  aforesaid."  It  was  then  enacted 
that  bills  of  lading  in  the  hands  of  a  consignee  or  indorsee  for 
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value,  representing  goods  to  have  been  shipped  on  board  a 
vessel,  should  be  conclusive  evidence  of  such  sliipment  as 
against  the  master,  notwithstanding  the  goods  or  some  part 
had  not  been  so  shipped  unless  the  indorsee  had  notice,  etc. 

The  statute  evidently  referred  to  a  case  where  there  had 
been  no  delivery  of  any  goods  or  only  a  part  delivery  of  the 
amount  receipted  for,  and  we  think  the  section  of  the  acts  of 
the  legislature  of  this  state  above  cited  refers  to  the  same  kind 
of  omission.  Signing  a  receipt  for  goods  actually  delivered, 
but  known  by  the  signer  to  be  something  other  than  that  de- 
gcribed  in  the  receipt  would  be  a  fraud,  and  amount  to  a 
false  representation  for  which  the  signer  would  be  liable  in 
any  event.     But  this  issue  was  not  submitted  to  the  jury. 

It  is  urged  that  such  a  receipt  is  made  negotiable.  We  do 
not  see  that  its  negotiability  is  of  the  least  importance  in  the 
decision  of  this  question.  That  there  is  a  certain  kind  of  ne- 
gotiability attached  to  this  kind  of  a  receipt  and  to  a  bill  of 
lading  is  not  disputed:  Doivs  v.  Perrin,  16  N.  Y.  325;  Dowsv. 
Greene,  -il  N.  Y.  G38;  Lickharrow  v.  Mason,  1  H.  Bl.  357;  6 
East,  21;  1  Smith's  Lead.  Cas.,  8th  Am.  ed.,  1159,  and  notes; 
Factors'  Acts,  sec.  6,  above  cited. 

It  is  not  the  same  thing  as  the  negotiability  of  a  promissory 
note  or  bill  of  exchange.  It  could  not  be  in  the  nature  of 
things,  but  by  the  indorsement  and  delivery  of  such  a  receipt 
or  bill  of  lading,  the  indorsee  for  value  and  without  notice  is 
entitled  to  hold  the  property  represented  thereby  under  the 
circumstances  stated  in  the  above  mentioned  acts. 

In  this  case  the  plaintiffs  are  entitled  to  be  treated  as  the 
owners  of  the  property  which  was  deposited  with  defendant, 
and  they  are  entitled  to  its  redelivery  to  them  upon  payment 
of  the  charges,  just  the  same  as  the  original  owner  would 
have  been  but  for  the  transfer.  When,  however,  the  plain- 
tiffs demand,  not  the  identical  property  which  was  deposited 
with  the  defendant,  but  such  property  as  would  have  been 
deposited  had  the  description  in  the  receipt  been  correct,  the 
right  to  demand  such  a  delivery  must  be  hased  not  upon  the 
mere  transfer  of  the  receipt,  but  upon  the  principle  of 
■estoppel;  such  a  principle  as  precludes  a  party  who  has  made 
a  representation  upon  which  another  has  acted  from  denying 
the  truth  of  that  representation.  Obviously  the  first  inquiry 
must  be  whether  such  a  representation  has  been  made,  and 
when  it  turns  out  that  it  has  not,  tlie  estoppel  falls  to  the 
ground.     We  have  seen  that  the  character  of  the  representa- 
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tions  made  by  defendant  was  nothing  more  than  that  he  had. 
in  fact  received  twenty-five  hundred  barrels  of  what  pur- 
ported to  be  and  was  described  to  him  as  and  what  he 
believed  was  Portland  cement,  packed  as  such  cement  was 
usually  packed  and  bearing  the  outward  indicia  of  such  article. 
There  is  in  such  case  no  room  for  the  application  of  that 
principle  which  decrees  that  when  one  of  two  equally  inno- 
cent persons  must  suffer  from  the  fraud  of  a  third,  that  one 
should  suffer  who  has  enabled  the  third  person  to  commit  the 
fraud. 

Upon  the  proper  construction  given  to  the  language  of  the 
receipt  the  representation  contained  therein  was  true.  If,  how- 
ever, the  plaintiffs  chose  to  regard  a  mere  description  of  the 
outward  appearance  of  property  packed  in  barrels  as  a  repre- 
sentation and  warranty  by  defendant  that  the  contents  were 
actually  as  described  in  the  receipt  and  to  advance  money 
upon  the  faith  of  such  alleged  representations,  the  fault  lies 
wholly  with  the  plaintiffs,  who  placed  a  degree  of  faith  in  the 
correctness  of  the  description  which  was  totally  unwarranted 
from  the  nature  of  tlie  transaction  and  for  wliich  the  defend- 
ant ought  not  to  be  held  responsible. 

Our  conclusion  is  that  the  trial  judge  erred  in  his  charge  to 
the  jury  above  quoted,  and  in  his  refusals  to  charge  as  above 
requested,  and  for  such  errors  the  judgment  should  be  re- 
versed and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 

In  the  case  of  Farmers^  Nat.  Bank  v.  Dean,  137  N.  Y.  110,  referred  to  in 
the  opinion  of  the  principal  case,  the  warehousemen  had  issued  their  receipt 
for  certain  barrels  of  brandy,  and  on  the  top  of  the  receipt  had  specified  the 
location  of  their  several  warehouses  and  classed  them  as  bonded  and  free, 
and  in  such  classification  had  described  the  places  wherein  the  brandy  was 
stored  as  "free  wareiiouses."  These  terms,  as  understood  in  commercial 
parlanL'e,  signify  that  the  revenue  taxes  and  the  importing  duties  on  the 
property  stored  therein  has  been  paid.  The  classificatiou  in  the  receipt  was 
incorrect,  and  the  stores  in  which  the  brandy  was  stored  were  not  free  ware- 
houses. On  the  contrary,  the  brandy  described  in  the  receipt  was  8ul)ject 
to  the  payment  of  internal  revenue  taxes,  and  persons  who  acquired  the 
warehouse  receipts  in  good  faith  would  be  greatly  damaged  if  required  to 
pay  such  taxes.  It  was  assumed  by  the  court,  and  apparently  conceded  by 
counsel  that  the  warehousemen  were  responsible  for  damages  suffered  by  any 
bona  fide  assignee  of  the  persons  to  whom  the  receipts  were  issued.  Th» 
opinion  of  the  court,  however,  was  devoted  almost  exclusively  to  the  dis- 
cussion of  the  question  whether  or  not  the  plaintiffs  acquired  the  warehouse 
receipts  under  such  circumstances  as  to  entitle  them  to  protection  as  l>onrt 
Jidt  purchasers  thereof,  and  that  question  being  determined  in  their  favoi„ 
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the  court  adjudged  the  warehonsemen  to  be  liable  to  thera  for  the  Injuries 
resnltiag  from  the  warehouse  being  afcyled  "free"  instead  of  "bonded" 
warehouses. 

Warbhocss  Rkobipts  —  Warranty  Implied  as  to  Naturb  o»  Arti- 
cles. —  A  warehouseman  is  estopped  from  denying  the  description  of  prop- 
erty in  his  receipt  so  far  as  it  relates  to  matters  which  are  or  ought  to  be 
within  his  knowledge,  but  not  in  respect  to  matters  not  open  to  ordinary 
inspection  and  visible:  Hale  v.  Milwaukee  Dock  Co.,  23  Wis.  276;  99  Am. 
Dec.  169,  and  note.  The  obligation  of  a  warehouseman  is  discharged  by 
delivering  the  property  actually  received  in  store,  although  it  does  not  an- 
swer the  description  of  the  receipt:  Hale  v.  Milwaukee  Dock  Co.,  29  Wis. 
482;  9  Am.  Rep.  603.  A  warehouseman's  receipt  k  a  contract  of  tlie  parties 
as  to  the  very  property  stored:  Leonard  v.  Dunion,  51  111.  4S2;  99  Am.  Dec. 
668.  See  note  to  Robaon  v.  Swart,  100  Am.  Dec.  243,  as  to  the  conclusive- 
ness of  a  warehouseman's  receipt  against  him  on  the  question  of  quality. 
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A  Guaranty  Obtained  from  Onb  who  was  Intoxicated  when  he  signed 
it,  who  was  unable  to  read  and  was  ignorant  of  its  contents,  and  who 
affixed  his  guaranty  upon  a  false  representation  that  it  was  an  applica- 
tion for  a  license,  is  invalid  in  the  hands  of  any  person  receiving  it  with 
notice  of  the  means  by  which  it  was  procured. 

Goaranty. — A  Change  or  Alteration  in  a  contract  to  which  a  guaranty 
was  applicable  discharges  the  guarantor  whether  material  or  not.  Hence 
if  A  guarantees  that  if  B  does  not  buy  and  pay  for  certain  articles  to 
be  tliereafter  furuisheJ,  the  latter  will  deliver  them  at  R,  and  subse- 
quently goods  are  shipped  to  B,  which  if  he  does  not  pay  for,  he  is  ta 
deliver  to  M,  the  guaranty  does  not  apply  to  the  latter  contract,  and  A. 
is  not  answerable  for  the  nondelivery  of  the  goods  to  M. 

Evidence  that  Defendant  Could  not  Read,  Erkor  in  Rejectino.  — 
If  defendant  seeks  to  escape  from  an  instrument  signed  by  him,  on  the 
ground  tiiat  he  could  not  read  and  its  contents  were  misrepresented  to 
him,  and  after  testifying  that  he  is  unable  to  read,  produces  two  other 
witnesses  to  testify  to  the  same  fact,  but  tlieir  evidence  is  excluded, 
this  exclusion  is  reversible  error  if  the  defendant's  inability  to  read  i» 
not  conceded,  and  the  court,  in  its  charge  to  the  jury,  informs  them 
that  they  are  not  bound  to  take  the  defendant's  statement  because  of 
his  interest  in  the  result  of  the  suit.  The  defendant,  if  the  question 
was  still  an  open  one,  had  the  right  to  fortify  his  evidence  in  any  way 
that  he  could. 

Action  upon  a  guaranty.     Verdict  and  judgment  for  the 
plaintiff. 

Edward  W.  S.  Johnston,  for  the  appellant, 

Philip  0.  Bartlettj  for  the  respondent. 

O'Brien,  J.     The  judgment  from  which  this  appeal  is  taken 
was  recovered  upon  a  guaranty,  signed  by  the  defendant  and 
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sent  to  the  plaintiff,  a  resident  of  .Vermont,  by  mail.  Tha 
plaintiff  had  business  transactions  with  one  Bernard  Thinnea 
prior  to  the  guaranty.  The  latter  was  a  tanner  in  Brooklyn, 
and  the  plaintiff,  a  dealer  in  green  calf  skins,  had  shipped  to 
hira  skins  at  various  times  to  tan  and,  unless  he  elected  to 
buy  them  at  a  certain  price,  tlien  to  return  them,  so  tanned 
to  the  plaintiff,  or  deliver  them  according  to  his  order.  The 
following  is  the  instrument  upon  which  the  action  was 
brought:  — 

"Brooklyn,  N.  Y.,  March  14,  1889. 

"  Mr.  C.  S.  Page,  Hyde  Park,  Vt.: 

"I  am  well  acquainted  with  B.  A.  Thinnes,  tanner,  of  this 
place.  I  believe  him  to  be  a  good  tanner,  honorable  and 
straightforward  in  his  dealings  and  attentive  to  business,  and 
if  you  will  from  time  to  time  send  hides  and  skins  to  him,  I 
hereby  guarantee  that  he  will  not  convert  or  misappropriate 
them,  but  will  well  and  faithfully  tan  them,  and,  if  he  does 
not  buy  and  pay  you  for  them  within  the  time  agreed  upon 
between  you,  I  agree  that  he  shall  deliver  them  at  Rose, 
McAlpine  &  Co.,  New  York  City,  N.  Y. 

"Notice  of  your  acceptance  is  hereby  waived. 
"Joseph  Krekey, 

"P.  0.  address,  248  Freeman  St." 

It  was  shown  at  the  trial  that  the  defendant  was  an  illiter- 
ate man,  who  could  not  read  nor  write,  except  possibly  to  sign 
his  name.  That  he  signed  the  paper  at  the  request  of  Thinnes 
when  in  a  state  of  intoxication,  and  under  the  false  representa- 
tion that  it  was  an  application  for  a  license  under  the  excise 
law.  The  principal  part  of  the  instrument  was  in  print,  prob- 
ably prepared  by  the  plaintiflF,  or  under  his  direction.  At  all 
events  it  was  presented  to  the  defendant  by  Thinnes,  the  rep- 
resentations as  to  its  character  were  made  by  him,  and  when 
lie  procured  the  defendant's  signature,  he  sent  it  to  the  plain- 
tiff, who,  so  far  as  appears,  never  met  or  had  any  personal 
transaction  with  the  defendant.  The  plain  tiff's  claim  against 
Thinnes,  exclusive  of  interest,  was  $2,122.79  for  skins  shipped 
to  him  under  six  written  contracts,  bearing  various  dates  be- 
tween May  1,  1889,  and  July  1,  1889.  All  of  these  contracts 
provided  that  in  case  of  failure  to  pay  for  the  goods  they  should 
be  delivered  to  the  firm  of  Myers  and  Gordon.  The  only  ques- 
tion submitted  to  the  jury  was  whether  the  defendant,  in 
signing  the  paper,  observed  proper  care  and  caution,  or  was 
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chargeable  with  negligence.  In  determining  the  legal  effect 
of  this  paper,  and  the  obligation  thereby  created  against  the 
defendant,  we  inus^>  assume  that  he  signed  it  when  intoxicated, 
that  he  was  unable  to  read  it,  that  he  was  ignorant  of  its  con- 
tents, and  that  he  fixed  his  signature  to  it  upon  the  false  rep- 
resentation that  it  was  an  application  for  a  license. 

There  can  be  no  doubt  that,  as  between  the  parties  to  this 
transaction,  the  instrument  was  void.  It  was  also  invalid  in 
the  hands  of  any  person  who  received  it  with  knowledge  or 
notice  of  the  circumstances  under  which  the  defendant's  signa- 
ture was  obtained.  Sometimes  releases,  discharges,  and  other 
instruments  are  procured  by  the  fraud  of  a  third  person,  with- 
out the  knowledge  or  participation  in  the  fraud  of  the  party 
to  be  benefited  who,  nevertheless,  will  not  be  permitted  to  reap 
the  benefit  of  a  fraud,  though  he  was  himself  innocent.  The 
case  of  Bedell  v.  Bedell,  37  Hun,  419,  is  an  example  of  this 
class  of  cases.  The  decisions  in  these  cases  rest  upon  princi- 
ples obviously  just  and  reasonable.  Wlien  the  fraudulent  act 
is  not  imputable  to  the  person  claiming  the  benefit  of  the  in- 
strument, upon  the  principle  of  agency,  he  is  generally  de- 
barred from  enforcing  it  upon  the  ground  of  the  fraudulent 
origin  of  the  paper  and  the  fact  that  he  has  lost  nothing  upon 
the  faith  of  it.  Without  examining  all  the  cases  cited  by  the 
learned  counsel  for  the  defendant,  it  may  be  assumed  that  in 
other  jurisdictions  the  courts  have  held  that  in  a  case  like 
this  the  instrument  could  not  be  enforced  any  more  than  if 
the  signature  of  the  defendant  had  heen  forged.  That  is  the 
principle  which  is  invoked  in  belialf  of  the  defendant  to  re- 
lieve him  from  all  liability,  but  it  has  not  received  the  sanc- 
tion of  the  courts  of  this  state. 

While  it  has  been  quite  uniformly  held  here  that  an  instru- 
ment procured  by  fraud,  trick,  or  artifice,  or  executed  by  a 
party  in  such  a  state  of  intoxication  as  to  he  incapable  of  con- 
senting or  contracting,  is  invalid  as  between  the  parties  to  the 
transaction,  these  facts  do  not  always  constitute  a  defense  aa 
against  an  innocent  person,  who  is  himself  free  from  any 
fraud  or  negligence,  and  who  has  advanced  money  or  property 
to  another  upon  the  credit  afi'orded  by  an  instrument  like  this. 
But  even  in  such  a  case,  the  person  who  has  signed  the  paper 
is  not  liable  upon  it  unless  it  is  found  that  he  failed  to  observe 
proper  care  and  caution  and  was  chargeable  with  negligence 
in  attaching  his  signature.  If  he  actually  signed  the  paper, 
though  procured  to  do  it  by  fraud,  and  is  chargeable  with 
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negligence,  he  is  liable  to  an  innocent  party  who  acted  to  hit 
prejudice  upon  the  faith  of  the  instrument.  Such  cases  are 
not  governed  by  the  rules  applicable  to  the  bona  fide  holder  of 
negotiable  paper  procured  by  fraud,  but  by  the  equitable  rule 
that  where  one  of  two  innocent  parties  must  suffer,  he  who 
has  put  it  in  the  power  of  a  tliird  person  to  commit  the  fraud 
must  sustain  the  loss.  If  the  defendant  is  to  be  held  liable 
in  this  case,  it  must  be  upon  the  principle  that  by  his  mis- 
placed confidence  in  Thinnes,  he  enabled  him  to  obtain  prop- 
erty from  the  plaintiff,  who  is  an  innocent  third  party: 
Mc  Williams  v.  Mason,  31  N.  Y.  294;  Western  etc.  Ins.  Co.  v. 
Clinton,  66  N.  Y.  326;  Powers  v.  Clarke,  127  N.  Y.  417;  Casoni 
V.  Jerome,  58  N.  Y.  315;  Baylies  on  Sureties  and  Guarantors, 
214;  Burge  on  Suretyship,  218. 

If  this  instrument  had  been  a  negotiable  promissory  note 
the  defendant's  liability  to  the  plaintiff  would  depend  upon 
the  question  of  negligence  and  there  does  not  appear  to  be  any 
sound  reason  for  a  different  rule  in  this  case:  Chapman  v. 
Rose,  56  N.  Y.  137;  15  Am.  Rep.  401;  Whitney  v.  Snyder,  2 
Lans.  477;  National  Exchange  Bank  v.  Veneman,  43  Hun,  241; 
Fenton  v.  Robinson,  4  Hun,  252. 

The  general  principle  of  law  upon  which  the  case  was  dis- 
posed of  at  the  trial,  and  upon  review  at  general  term  was, 
in  this  respect,  favorable  enough  to  the  defendant.  The 
guaranty  contemplated  a  contract  between  the  plaintiff  and 
defendant's  principal.  All  the  goods  sent  to  Thinnes  were  in 
pursuance  of  contracts  in  writing.  The  instrument  which  the 
defendant  signed  guaranteed  the  performance  of  these  con- 
tracts only  in  case  they  were  drawn  in  accordance  with  its 
terms.  It  was  contemplated  that  there  should  be  a  contract 
between  plaintiff  and  the  defendant's  principal,  but  not  a  con- 
tract that  in  any  respect  differed  from  the  terms  of  the  guar- 
anty. After  the  defendant  became  surety  the  terms  of  the 
obligation,  the  performance  of  which  he  guaranteed,  were 
changed  by  the  contract  between  the  plaintiff  and  the  princi- 
pal. The  defendant's  undertaking  was  that  if  his  principal 
did  not  buy  the  skins  and  pay  for  them,  he  would  deliver  them 
to  Rose,  McAlpine  &  Co.  The  contract  subsequently  exe- 
cuted and  to  which  it  applied  bound  the  principal  to  deliver 
them  to  Myers  and  Gordon  another  party  and  at  another  place. 
The  question  is  whether  the  contract  guaranteed  has  not  been 
80  changed  as  to  discharge  the  surety.  Suppose  that  the  con- 
tracts had  been  drawn  and  in  existence  when  the  defendant 
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figned  the  paper,  then,  of  course,  the  legal  effect  of  the  guarantj 
would  be  that  the  principal  would  perform  the  contracts. 
But  if  the  plaintiff  and  the  principal  subsequently  changed 
them  by  substituting  Myers  and  Gordon  for  Rose,  McAlpine 
A  Co.,  then  we  would  have  a  plain  case  of  a  guaranty  by 
the  defendant  of  a  contract  to  deliver,  at  a  certain  place 
changed  by  the  parties  to  it  by  providing  for  delivery  at  an- 
other and  different  place.    It  seems  to  me  that  such  a  changei 
of  the  obligation,  to  which  the  guaranty  applied,  would  dis- 
charge the  surety.     What  the  defendant,  by  the  paper,  said 
to  the  plaintiff  was  that,  if  you  will  make  a  contract  with  my 
principal  to  send  him  hides  and  skins  to  tan,  providing  that 
he  will  tan  them,  with  an  option  to  buy,  and  if  not,  then  to 
deliver  to  Rose,  McAlpine  &  Co.,  I  will   be  bound  for  the 
faithful  performance  of  that  contract,  not  for  the  perform- 
ance of  a  contract  to  deliver  at  another  place.     Suppose  that 
the  contracts  as  made  provided  for  sending  to  defendant's 
principal  different  property  than  hides  or  skins,  or  property 
in  addition  to  them,  would  the  defendant  be  responsible  for 
default  in  its  performance?    It  seems  to  me  that  where  a 
party,  intending  to  enter  into  a  contract  with  another,  prior 
to  its  execution  secures  from  the  other  a  guaranty  of  the  per- 
formance of  such  contemplated  contract,  in  which  the  terms 
upon  which  the  surety  is  to  be  bound  are  specified,  and  the 
contract,  when  drawn,  does  not  correspond  to  tlie  terms  of  the 
guaranty  the  surety  will  be  discharged  from  liability,  for  de- 
fault in  the  contract  as  made.     In  such  a  case  the  obligation 
of  the  principal  is  different  from  that  for  which  the  surety  be- 
came bound.     This  question  seems  to  have  been  disposed  of 
in  the  court  below  on  the  ground  that  the  change  was  not 
material.     But  the  answer  to  that  is  that  the  defendant's 
obligation  is  sirictissimi  juris,  and  he  is  discharged  by  any 
alteration  of  the  contract,  to  which  his  guaranty  applied, 
whether  material  or  not,   and   the  courts   will   not  inquire 
whether  it  is  or  is  not  to  his  injury:   Paine  v.  Jones,  76  N.  Y. 
278;  Grant  v.  Smith,  46  N.  Y.  98;  National  etc.  Bank  Ass'n  r. 
Conkling,  90  N.  Y.  116;  43  Am.  Rep.  146;  Bangs  v.  Strong^ 
7  Hill,  250;  42  Am.  Dec.  64;  Henderson  v.  Marvin,  31  Barb. 
297. 

The  defendant  was  sworn  as  a  witness  at  the  trial,  and  tes- 
tified that  he  could  not  read.  He  also  called  two  witnesses, 
and  offered  proof  by  them  to  show  that  he  was  unable  to  read, 
which  was  objected  to  by  the  counsel  for  the  plaintiff,  and 
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excluded  under  exception.  There  was  no  other  proof  givea 
upon  this  point.  If  the  case  had  been  submitted  to  the  jury 
upon  the  assumption  that  the  defendant  was  unable  to  read, 
and  that  fact  had  been  conceded,  the  exclusion  of  tlie  testi- 
mony of  the  two  witnesses  referred  to  would  not  have  been 
material.  The  following  passage  from  the  charge  of  the 
learned  trial  judge  in  submitting  the  case  to  the  jury  will 
show  that  the  fact  was  not  conceded,  and  the  case  did  not  go 
to  the  jury  upon  any  such  assumption,  but  it  was  still  regarded 
as  a  question  for  them  to  pass  upon.  The  learned  judge,  after 
stating  that  the  question  depended  upon  the  negligence  of  the 
defendant,  and  that  tiie  burden  of  showing  the  absence  of  it 
was  upon  the  defendant,  and  that  before  they  could  dispose  of 
that  question  they  must  believe  the  defendant's  story,  pro- 
ceeded as  follows:  "He  is  here  testifying  in  his  own  behalf  to 
save  himself  from  liability,  and  unless  you  are  satisfied  his 
Btory  is  true,  and  believe  that  he  did  sign  the  paper  without 
knowing  anything  about  it,  and  on  the  distinct  false  represen- 
tation by  Thinnes  that  it  was  a  mere  application  for  a  license, 

the  plaintiff  is  entitled  to  a  verdict You  are  not  bound 

to  take  his  statement,  because  he  is  interested  in  the  result. 
He  is  here  trying  to  escape  liability  which,  upon  the  face  of 
the  paper,  he  is  bound  by.  On  the  other  hand,  if  you  are  sat- 
isfied lie  has  told  the  truth,  and  has  acted  in  good  faith,  then 
I  say  the  question  further  arises  as  to  whether  he  has  further 
satisfied  you  that  he  was  not  negligent  in  any  way  in  doing 
what  he  did.  He  says  that  he  cannot  read  or  write.  He  can 
sign  his  name,  but  he  says  he  cannot  read  English,  and  that 
he  cannot  read  this  paper,  and  did  not  know  what  it  con- 
tained  As  a  general  rule,  where  one  person  leaves  to 

another  the  preparation  of  a  writing,  and  takes  his  word  for 
it  as  to  what  it  contains,  he  cannot  complain  if  it  is  not  what 
he  thinks  it  is,  because  he  has  selected  the  person  to  prepare 
the  agreement,  and  if  that  person  deceives  him  it  is  his  own 
fault;  but  considering  the  circumstances  surrounding  this 
ease,  the  inability  of  the  defendant  to  read  or  write,  if  you 
believe  he  is  unable  to,  or  his  inability  to  understand  what 
he  was  doing,  his  general  intelligence,  and  all  the  surround- 
ing circumstances,  it  is  for  you  to  say  whether  he  is  to  be  ex- 
cused, or  that  he  did  under  the  circumstances  what  a  prudent 
person  would  do." 

The  jury,  under  this  charge,  had  the  right  to  disregard  the 
testimony  of  the  interested  witness,  and   find   that  the  de- 
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fendaiit  could  read,  and  that  he  knew  the  contents  of  the 
paper.  Ttie  general  principle  charged  was  undoubtedly  cor- 
rect, but  the  difliculty  was  that  it  permitted  the  jury  to  pass 
upon  a  question  in  regard  to  which  the  defendant  was  not 
allowed  to  give  all  his  testimony.  The  error  in  excluding 
evidence  in  regard  to  the  ability  of  the  defendant  to  read 
could  have  been  cured  by  instructing  them  that  they  must 
assume  tluit  he  could  not,  or  that  the  fact  was  conclusively 
proven  as  claimed  by  the  defendant.  The  defendant  had  a 
right,  if  the  question  was  still  open,  to  fortify  his  own  testi- 
mony in  any  way  that  he  could.  His  own  statement  would 
not  conclude  the  jury,  but  that  of  other  disinterested  wit- 
nesses would,  in  the  absence  of  any  opposing  testimony.  The 
plaintilf'a  counsel  would  now  be  entitled  to  argue,  if  neces- 
sary to  his  case,  that  the  jury  found  that  the  defendant  was 
able  to  read  the  paper.  As  the  case  was  submitted  to  the 
jury  with  this  question  unsettled,  and  for  the  jury  to  pass 
upon,  the  ruling  excluding  the  testimony  bearing  on  the  point 
was  error.  Where  testimony  in  corroboration  of  the  party  aa 
to  a  material  fact  is  excluded  as  cumulative,  or  upon  the 
ground  that  the  fact  is  no  longer  in  dispute,  then,  for  all  fur- 
ther purposes  of  the  trial,  the  fact  should  be  deemed  conclu- 
sively established,  and  should  not  be  submitted  to  the  jury 
upon  the  uncorroborated  testimony  of  an  interested  party. 
As  there  was  an  exception  both  to  the  charge  and  to  the  rul- 
ing, the  defendant  is  entitled  to  raise  the  question  here. 

For  these  reasons  the  judgment  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event. 

All  concur  (Andrews,  C.  J.,  and  Gray,  J.,  on  second  ground 
in  respect  to  error  in  excluding  evidence),  Earl,  J.,  not  voting. 

Gparantt  —  CowTRACT  OF  Co!*3TttUKD.  —  A  guarantor,  like  a  surety,  ii 
bound  only  by  the  strict  letter  or  precise  terms  of  the  contract  of  his  prin- 
cipal, whose  performance  he  has  guaranteed:  Siaver  v.  Locke,  22  Or.  519;  29 
Aim.  St.  Rep.  621,  and  note;  note  to  Huff  v.  Sli/e,  13  Am.  St.  Rep.  600;  nota 
to  Gates  V.  McKee,  64  Am.  Dec.  549. 

Contracts  —  Ekfbct  of  tub  iNroxicATioif  o»  One  o»  thb  PARnKS  to.  — 
A  contract  entered  into  by  one  who  is  so  drunk  as  not  to  know  what  he  is 
doing  is  voidable:  Carpenter  v.  Rodjern,  61  Mich.  .384;  1  Am.  St.  Rep.  595, 
and  note.  Drunkenness  to  afford  a  ground  for  avoiding  a  contract  must  b«  so 
excessive  as  to  render  the  pei-son  incapable  of  consent,  or  for  the  time  to  in- 
capacitate him  from  exercising  his  judgment:  RrynoleUv.  DeChaums,  24  Tex. 
174;  76  Am.  Deo.  101,  and  note;  Watmn  t.  Doyle,  130  IIL  415;  Bush  v. 
Breinig,  1 13  Pa.  St.  310;  57  Am.  Rep.  469;  NetreU  T.  Fuhert  11  Smedes  &  M. 
Am.  St.  Hbp..  Vou  XXXiLL— 47 
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431;  49  Am.  Deo.  66,  and  note;  see  also  note  to  Oardner  r.  Oardner,  S4  Am. 
Deo.  353,  and  extended  note  to  Lanecuter  Oo.  Bank  t.  Moore,  21  Am.  Rep.29. 

ILLITBRA.OT  AS  ▲  QaOHND   FOR  AVOIDINO   AX  ISTBUMKNT:    Se«   IfoTth  T. 

WiUianu,  120  Pa.  St.  109;  6  Am.  SL  Rep.  695;  Bingham  r.  SaUtte,  U  Or. 
208;  8  Am.  8U  Rep.  152. 


Peok  V.   State. 

[137  Nbw  York,  872.] 

JcDOUBNTs  AaAtNST  Statx  0fficbb3,  whbk  Do  Not  Bindthb  Statb.  — A 
judgment  against  the  managers  of  a  state  asylum  for  the  insane  in  fnai»- 
damtu  requiring  them  to  adjust  and  determine  the  amount  due  for  ma- 
terials delivered  and  work  done  under  a  certain  contract  and  to  make  a 
certificate  thereof,  is  not  binding  on  the  state,  for  there  is  no  provision 
to  be  found  in  any  statute  giving  such  managers  authority  to  represent 
the  state  in  any  litigation,  or  giving  the  consent  of  the  state  to  be  bound 
by  an  adjudication  to  be  made  against  them. 

A  Judgment  Against  Statb  Officeb  never  estops  the  state  on  the  prinoipla 
of  rea  judicata. 

Appeal  from  an  award  of  the  board  of  claims  against  the 
state.  The  claim  of  the  plaintiff  was  originally  based  upon 
a  contract  made  by  tie  board  of  managers  of  the  Buffalo 
state  asylum  for  the  insane  for  furnishing  material  and  per- 
forming work  in  the  construction  of  the  asylum.  In  1878, 
plaintiffs  procured  a  judgment  in  mandamus  against  the  mana- 
gers of  the  asylum  requiring  them  to  adjust  and  determine 
the  amount  due  them.  In  this  proceeding  a  reference  was 
had  and  the  referee  found  that  a  specified  amount  was  due 
the  plaintiffs,  and  a  judgment  was  entered  directing  the  man- 
agers of  the  asylum  to  issue  a  certificate  in  favor  of  the  plain- 
tiffs, showing  that  the  amount  found  by  the  referee  was  due 
to  them.  In  the  proceedings  before  the  court  of  claims  the 
plaintiffs  relied  upon  the  judgment  in  inatidamus  and  the  cer- 
tificate of  the  managers  of  the  asylum  made  pursuant  thereto 
and  offered  no  other  evidence  in  support   of  their  claim. 

S.  W.  Rosendaley  attorney-general^  for  the  appellant. 

E.  A.  Clark  and  F,  C.  Peck,  for  the  respondent. 

Earl,  J.  On  the  trial  before  the  board  of  claims,  the  claim- 
ant introduced  no  evidence  but  the  judgment  in  the  manda- 
mus proceeding  against  the  board  of  managers  of  the  asylum, 
and  the  certificate  made  by  them  as  commanded  by  that 
judgment,  and  upon  that  evidence  the  board  of  claims  based 
its  award. 

The  important  question  to  be  determined  upon  this  appeal 
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is  whether  the  judgment  in  the  mandamus  proceecJing  against 
the  board  of  managers  is  binding  upon  and  estops  the  state. 
The  learned  counsel  for  the  claimant,  upon  his  argument  in 
this  court,  has  called  our  attention  to  no  authority  which  sns- 
taiiis  his  claim  that  that  judgment  is  res  adjudicata  against 
tlie  state;  and  we  know  of  no  principle  of  law  that  gives  it 
such  force.  The  state  was  not  a  party  to  that  proceeding,  and 
in  that  proceeding  the  asylum  managers  did  not  represent 
the  state.  It  was  a  proceeding  against  them  to  compel  them 
to  discharge  what  was  claimed  to  be  a  duty  resting  upon 
them  under  the  law  of  their  creation  and  the  contracts  into 
whicli  they  had  entered.  While  tliey  re{)resented  the  state  in 
making  the  contracts  with  Linus  Jones  Peck  &  Co.,  they  did 
not  stand  in  the  place  of  the  state  in  any  suit  brought  against 
them,  either  for  misfeasance  or  nonfeasance  in  the  discharge 
of  the  duties  devolved  upon  them  by  law.  No  provision  ia 
found  in  any  statute  giving  them  authority  to  represent 
the  state  in  any  litigation,  or  giving  the  consent  of  the  state 
to  be  bound  by  any  adjudication  to  be  made  against  thera. 
A  state  cannot  be  sued  in  its  own  courts,  except  by  its  con- 
Bent;  and  this  rule  is  founded  upon  public  policy  of  great 
importance,  and  it  would  be  greatly  impaired  and  could 
be  largely  nullified,  if  the  state  could  be  bound  by  judgments 
rendered  against  its  agents  or  othcers.  Such  judgments  may 
bind  the  officers  and  compel  them  to  discharge  their  duties, 
and  thus  frequently  they  enable  claimants  to  obtain  payment 
of  their  claims  against  the  state  and  other  rights  to  which 
they  are  entitled  by  law.  But  the  adjudication  in  such  ac- 
tions never  estops  the  state  on  the  principle  of  res  adjudicata. 
And  so  it  has  been  frequently  held:  James  v.  Campbell,  104 
U.  S.  356;  Louisiana  v.  Jumel,  107  U.  S.  711;  Cunningham  v. 
Macon  etc.  R.  R.  Co.,  109  U.  S.  446;  Hans  v.  Louisiana,  134 
U.  S.  1;  North  Carolina  v.  Temple,  134  U.  S.  22;  Pennoyer  v. 
McConnaughy,  140  U.  S.  1;  People  v.  Dennison,  84  N.  Y.  272; 
Corlinga  v.  State,  99  N.  Y.  491;  Rexjord  v.  State,  105  N.  Y. 
229;  Gates  v.  State,  128  N.  Y.  221. 

In  People  v.  Squire,  110  N.  Y.  666,  we  held  that  a  judgment 
in  a  mandamus  proceeding  against  the  commissioner  of  pub- 
lic works  of  the  city  of  New  York  did  not  bind  the  city  for  the 
reason  that  it  was  not  a  party  to  the  litigation.  In  Parmenter 
V.  State,  135  N.  Y.  154,  recently  decided  in  this  court,  we  were 
of  opinion,  although  it  was  not  necessary  there  absolutely  to 
announce  it,  that  a  judgment  in   a  mandamus   proceeding 
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against  the  comptroller  of  the  state  was  not  res  adjudicata 
against  the  state,  and  did  not  create  an  estoppel  against  it  for 
the  reason  that  it  was  not  a  party  to  the  proceeding,  although 
the  attorney-general  appeared  there  in  defense  of  tiie  comp- 
troller. That  the  state  is  not  bound  by  the  adjudication  in 
the  mandamus  proceeding  is  also  shown  by  the  case  of  Carr 
V.  United  States,  98  U.  S.  433. 

But  it  is  further  said  on  behalf  of  the  claimant  that  the- 
state  was  bound  by  the  certificate  given  by  the  managers  of 
the  asylum  under  the  compulsion  of  the  judgment,  without 
reference  to  the  circumstances  under  which  it  was   made. 
There  is  nothing  in  the  act  by  which  the  managers  of  the 
asylum  were  constituted  which   nmkes  their  certificate  thus 
given  binding  upon  the  state  or  even  evidence  against  the 
state.     It  was  not  a  certificate  based  upon  their  judgment  or 
upon  any  examination  made  by  them,  or  upon  any  exercise 
of  their  discretion,  but  a  certificate  compelled  by  a  judgment 
not  binding  upon  the  state  and  not  evidence  against  the  state. 
There  is  nothing  in  the  contracts  requiring  the  managers  to 
give  such  a  certificate.     Under  the  first  contract  the  firm  of 
Lin-US  Jones  Peck  &  Co.  were  to  be  paid  for  certain  kinds  of 
stone    delivered    seventy-five  per    cent   of  the   price  thereof 
monthly,  upon  the  estimate  of  the  supervising   architect  or 
superintendent  of  the  quantity  delivered  the  month  preceding 
such  estimate;  and  the  remaining  twenty-five  per  cent  thereof 
monthly  after  the  same  shall  have  been  laid  in  the  wall  and 
measured  and  accepted  by  the  supervising  architect  and  su- 
perintendent of  the  building;  and   for  other  kinds  of  stone 
they  were  to  be  paid  seventy-five  cents  per  cubic  foot  to  be 
measured  by  the  supervising  architect  or  superintendent  and 
paid  for  at  the  end  of  each  month  after  the  same  had  been 
delivered  upon  the  ground  and  approved  by  the  supervising 
arcliitect  and  superintendent.     The  contract  contains  the  fur- 
ther provision  that  the  board  of  managers  "  h<^reby  covenant 
and  agree  with  the  party  of  the  second  part  to  estimate  and 
measure  all  stone  delivered  monthly  after  the  delivery  thereof 
as  aforesaid,  and  to  pay  for  the  same  in  accordance  with  the 
provisions  of  this  contract  hereinbefore  mentioned."     Under 
the  second  contract  for  cutting  the  stone,  it  was  provided  that 
the  board  of  managers  should  cause  monthly  estimates  to  be 
made  at  the  end  of  each  current  month  by  the  8U{)ervising 
architect  and  superintendent  of  all   work  done  or  completed 
during  the  month,  and  to  pay  ninety  per  cent  of  the  amount 
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thereof  on  the  first  of  the  ensuing  month,  and  farther,  to  have 
tlie  work  measured  in  the  wall,  or  so  much  thereof  as  should 
be  laid  monthly,  at  the  end  of  each  current  month  as  the 
work  progressed,  by  the  supervising  architect  and  superinten- 
dent, and  on  the  first  of  the  succeeding  month  pay  in  full  for 
the  work,  less  ninety  per  cent  previously  paid  upon  the 
monthly  estimate  for  the  same  work,  to  the  end  that  there 
might  be  final  settlements  monthly  of  the  work  as  it  pro- 
gressed until  its  completion. 

It  is  very  clear  from  these  provisions  in  the  contracts  that 
the  estimates  and  measurements  were  to  be  made  by  the 
superintendent  and  supervising  architect.  They  were  to  in- 
spect and  accept  the  work  and  material,  and  it  was  upon 
their  estimates  and  certificates  that  payments  were  to  be 
made.  There  is  no  provision  whatever  for  certificates  to  be 
made  by  the  managers  as  a  necessary  preliminary  to  the  pay- 
ment of  the  amounts  due  the  contractors;  and  the  practice 
under  the  contracts  was  in  accordance  with  these  views.  As 
the  materials  were  delivered  and  the  work  performed,  the 
supervising  architect  and  superintendent  made  the  measure- 
ments and  ascertained  the  amounts  due  for  the  work  and 
materials  and  certilied  the  same  to  the  board  of  managers. 
Tlie  board  of  managers  thereupon  caused  vouchers  to  be  made 
for  such  measurements  and  estimates,  ami  delivered  the 
same  to  the  firm  from  time  to  time,  and  made  the  payments 
of  seventy-five  per  cent  under  the  first  contract  and  ninety 
per  cent  under  the  second  contract  as  provided  therein.  The 
vouchers  thus  made  and  presented  to  the  firm  upon  which 
payments  were  made  to  them  were,  after  the  payments,  re- 
turned to  the  managers.  It  cannot,  therefore,  be  said  that 
the  cause  of  action  of  the  claimant  first  accrued  when  the 
certificate  was  executed  by  the  board  of  managers  under  and 
in  pursuance  of  the  judgment  in  the  mandamus  proceeding. 
The  payments  of  seventy-five  per  cent  and  ninety  per  cent 
were  due  to  the  firm  when  the  material  and  work  vvere  ac- 
cepted, measured,  and  certified  to  by  the  supervising  archi- 
tect and  the  superintendent,  and  certainly  wiien  the  vouchers 
were  made  by  the  managers  upon  which  they  made  payments 
to  the  linn.  When  the  remaining  sums,  to  wit.,  twenty-five 
per  cent  un<ler  the  first  contract  and  ten  per  cent  under  tlie 
second  contract,  which  are  the  sums  mainly  now  in  contro- 
versy, became  due  accor>iing  to  the  terms  of  the  contract,  the 
contractors  were  entitled  to  the  puymunt  of  tlie  same;  and  if 
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upon  their  demand  payment  was  refused,  they  could  have 
instituted  proceedings  before  the  state  board  of  audit  and 
could  thus  have  had  their  claim  adjudicated,  and  could  have 
obtained  payment  of  any  award  made  to  them.  Even  if  upon 
a  hearing  before  the  state  board  of  audit  it  would  have  been 
requisite  for  them  to  have  the  vouchers  showing  the  amounts 
due  them  for  materials  and  work,  those  vouchers  were  in 
existence,  either  with  the  managers  or  with  the  state  comp- 
troller, and  could  easily  have  been  procured  for  evidence 
before  the  state  board  of  audit.  But  still  further,  having  de- 
livered the  materials  and  performed  the  work,  all  of  which 
had  been  accepted  by  the  state,  even  if  the  contractors  had 
needed  the  certificate  of  the  managers  as  a  condition  prece- 
dent to  the  payments,  they  could  have  demanded  it,  and  its 
unjust  refusal  would  have  enabled  them  to  prosecute  their 
claim  before  the  state  board  of  audit  without  it:  Thomas  v. 
Fleury,  26  N.  Y.  26;  Nolan  v.  Whitney,  88  N.  Y.  648;  Smith 
V.  Alker,  102  N.  Y.  87;  Flaherty  v.  Miner,  123  N.  Y.  382. 

If  we  assume  that  the  certificate  of  the  asylum  manageis 
was  competent  evidence  against  the  state  of  the  amounts  due 
upon  the  contracts,  then  it  only  shows  what  amounts  became 
due  to  the  contractors  about  fourteen  years  before  its  date, 
and  does  not  establish  that  they  became  due  for  the  first 
time  at  its  date. 

Assuming,  therefore,  that  all  these  facts  which  appeared  in 
Ihe  judgment  rendered  in  the  mandamus  proceeding  were 
properly  in  evidence,  it  is  clear  that  this  claim  was  barred  by 
the  statute  of  limitations  long  before  it  was  filed  in  the  board 
of  claims:  Laws  of  1883,  c.  205,  sec.  7.  Unless  the  judgment 
in  the  mandamus  proceeding  is  res  adjudicata  against  the 
state,  there  is  absolutely  no  basis  upon  which  this  award  can 
rest,  and  having  reached  the  conclusion  that  it  is  not,  the 
award  must  be  reversed  and  a  new  trial  granted  before  the 
board  of  claims,  costs  to  abide  the  event. 

All  concur,  O'Brien  and  Maynard,  JJ.,  not  sitting. 

JUDOMENT   AGAINST   A   CiTY   13   BINDING   ON   THE   StATE   AND  THK   PbOPLB 

THERKOK,  when  the  question  was  concerning  lan-1  which  the  people  claimed 
to  hdld  in  trust  as  a  public  park  dedicated  to  public  use  as  such:  People  t. 
HoUndiiy,  93  Cal.  241;  27  Am.  St.  Rep.  186.  See  also  the  discussion  of  the 
question  appended  to  the  report  of  that  case  in  the  present  series.  Similarly 
tk  judgment  against  a  county  or  its  legal  representatives  in  a  matter  of  gen. 
•ral  interest  to  the  people  thereof  concludes  not  only  the  parties  named  as 
defendants,  but  also  the  citizens  of  the  county  not  so  named:  Sauli  r.  Free- 
man,  24  Fla.  '209;  12  Am.  St.  Rep.  190. 
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COKPORATTONS. — PlKA  OF  ULTRA  VlBES  OANNOT  BE  AVATLKB  W  to  defend 
against  an  obligation  inonrred,  when  the  contract  has  in  good  faith  been 
performed  by  the  other  contracting  party,  and  the  corporation  has  bad 
the  benefit  of  it.  This  plea  should  never  prevail  when  it  would  not 
advance  justice. 

Corporations. — Offiosrs  and  MANAasaa  ov  a  Corporation  cannot  bb 
Held  Personally  Liable  upon  a  contract  entered  into  by  them  while 
acting  for  the  corporation,  on  the  ground  that  the  contract  was  foreit^n 
to  and  independent  of  the  corporate  business  of  the  corporation,  and  not 
a  proper  or  necessary  incident  thereof. 

Corporation.  —  Personal  Liabilttt  op  the  Agents  or  a  Corporation 
cannot  be  established  by  proving  that  they  determined  to  enter  upon 
the  business,  and  did  enter  upon  and  manage  it  without  any  formal  action 
on  the  part  of  the  corporation  or  its  board  of  directors,  if  it  further  ap- 
pears that  no  one  was  interested  in  the  business  except  as  a  stockholder 
of  the  corporation,  and  that  the  profits  of  the  business  were  received  and 
the  expenses  thereof  paid  by  such  corporation. 

Jury  Trial. — Judges  are  No  Longer  Required  to  Scbmit  a  Qukstion 
merely  because  some  evidence  has  been  introduced  by  a  party  having 
the  burden  of  proof,  unless  the  evidence  be  of  sucli  a  character  that  it 
would  warrant  the  jury  in  finding  a  verdict  in  favor  of  that  party. 

Jury  Trial.  — Ik  there  is  No  Evidence  upon  an  Lssue  before  a  jury,  and 
the  weight  of  evidence  is  so  decidedly  preponderating  in  favor  of  one  side 
that  a  verdict  contrary  to  it  would  be  set  aside,  it  is  the  duty  of  the  trial 
judge  to  nonsuit  or  to  direct  a  verdict,  as  tlie  case  may  require. 

Action  to  recover  the  value  of  goods  shipped  by  plaintiffs. 
Judgment  in  favor  of  plaintiffs,  and  defendant  appealed. 

John  A.  Deady,  for  the  appellants. 

Horace  E.  Deming,  for  the  respondents. 

Gray,  J.  The  plaintiffs  were  a  mercantile  firm  in  Mobile, 
Alabama,  and  have  brought  this  action  to  recover  for  the 
value  of  goods  shipped  to  them  from  New  York  upon  a 
steamship  of  what  was  known  and  advertised  as  the  New 
York  and  Mobile  Steamsliip  Line.  The  shipping  contract 
had  been  made  with  a  person  signing  as  "agent"  merely,  the 
paper  being  headed  "  New  York  and  Mobile  Steamship  Line." 
The  vessel  was  lost  upon  tlie  voyage,  and  the  defendants  are 
iued  as  having  been  engaged  as  common  carriers,  under  the 
name  above  stated,  in  the  business  of  transporting  freight 
and  merchandise  between  the  ports  of  New  York  and  Mobile. 
Their  answer  denies  that  allegation.  Upon  the  trial  it  was 
shown  that  the  New  York  and  IVFobile  Steamship  Line  wag 
not  a  corporation,  but  a  mere  name  or  title;  and  the  plaii.- 


744  LiNKAUF  V.  Lombard.  [New  York, 

tiffs  introduced  evidence  for  the  purpose  of  establishing  that 
the  defendants  were  associated  together  in  transacting  the 
business  under  that  name.  Upon  the  part  of  the  defendanti 
evidence  was  given  to  show  that  the  defendants  were  the  offi- 
cers and  managers  of  a  corporation,  organized  under  the  gen- 
eral manufacturing  act  of  this  state,  and  transacting  business 
under  the  name  of  "Lombard,  Ay  res  &  Co.,"  and  that  this 
Bteamsliip  enterprise  was  conducted  by  that  corporation,  in 
connection  with  their  chartered  business,  which  was  the  "dis- 
tilling and  refining  of  petroleum,"  and  the  buying,  selling,  or 
otherwise  dealing  *'in  all  materials,  apparatus,  and  products 
necessary  or  useful  thereto,  or  resulting  therefrom,  etc." 

The  defendants'  counsel,  at  the  close  of  the  plaintiffs' 
proofs,  moved  to  dismiss  the  complaint  on  the  ground, 
among  others,  that  no  cause  of  action  was  shown  against  the 
defendants,  and  when  all  the  proofs  were  in  he  moved  to 
direct  a  verdict  for  the  defendants,  on  the  ground  that  no 
connection  was  shown  between  the  plaintiffs  and  them  in  the 
contract.  Both  motions  were  denied,  and  the  denials  were 
excepted  to,  and  the  question  is  thus  raised  as  to  whether 
there  was  any  evidence  for  the  jury  to  consider  which  estab- 
lished or  tended  to  establish  the  fact  that  the  defendants 
were  associated  in  running  this  steamship  line  in  their  indi- 
vidual interest,  and  not  the  corporation  of  Lombard,  Ayres  & 
Co.  If  the  evidence  was  conflicting  upon  that  question,  if  it 
was  open  to  opposing  inferences  by  the  jury,  we  should  not 
be  authorized  to  interfere  with  their  verdict;  but  we  are  un- 
able to  find  anything  in  the  record  from  which  it  could  justly 
be  inferred  that  these  defendants  were  individual!}''  concerned 
in  this  enterprise;  or  that,  in  all  its  incidents,  it  was  not  con- 
ducted by  and  for  Lombard,  Ayres  &  Co.,  the  defendants,  as 
the  managers  of  that  corporation,  having  the  management  and 
direction  of  the  steamship  business,  througli  agents  selected 
by  them,  at  the  two  ports.  This  was  made  evident  upon  the 
testimony  of  the  witnesses  whom  the  plaintiffs  called  and 
examined.  One  of  these  witnesses,  named  Tweedy,  had  been 
a  clerk  of  the  firm  of  Bowring  and  Archibald,  who  chartered 
the  vessels,  and  his  testimony  was  that  that  firm  acted  as 
agents  for  the  corporation  of  Lombard,  Ayres  &  Co.  in  secur- 
ing the  charter  party;  that  they  acted  for  a  while  as  agents 
of  the  line,  and  kept  an  account  for  eacli  voyage,  and  that  the 
expenses  in  excess  of  receipts  were  paid  by  Lombard,  Ayres 
<fe  Co.,  and  when  receipts  were  in  excess  of  expenses,  they 
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would  hand  over  a  check  to  that  corporation.  From  the  evi- 
dence of  that  witness  it  would  seem  clear  enough  that  the  de- 
fendants did  not  inaugurate  and  run  the  line  for  themselves. 
Upon  the  evidence,  however,  of  another  witness,  Haven,  it  it 
insisted  that  the  jury  were  warranted  in  finding  against  the 
defendants,  on  the  question  of  who  were  the  principals  behind 
tlie  agent  who  had  made  the  contract  with  tlie  plaintiffs. 
But  his  testimony  does  not,  when  fairly  read,  bear  the  con- 
etruction  nor  justify  the  inference  contended  for. 

Haven  was  secretary  of  the  Lombard,  Ayres  &  Co.  corpo- 
ration, and  lie,  particularly,  managed  this  line  of  steamships. 
From  his  testimony  it  appeared  that  tlie  establishment  of  the 
line  was  determined  upon  between  himself,  and  Mr.  Lombard 
and  Mr.  Ayres,  who  were,  respectively,  the  president  and 
vice  president  of  the  Lombard,  Ayres  &  Co.  corporation. 
Undoubtedly,  between  these  three,  the  inauguration  of  this 
enterprise,  its  policy,  management  and  all  measures  in  the 
interest  of  the  line  were,  or  we  must  assume  that  they  were, 
discussed  and  decided  upon.  There  seems  to  have  been  no 
reference  of  matters  to  the  action  of  the  board  of  trustees  of 
Lombard,  Ayres  &  Co.,  and  tlie  official  records  of  that  com- 
pany were  said  to  be  bare  of  any  official  action  by  that  body 
in  reference  to  the  direction  of  tlie  aflfairs  of  the  line;  and  it 
appeared  that  those  three  gentlemen  decided  all  such  matters 
by  themselves,  and  in  the  most  informal  way,  so  far  as  the 
corporation  was  concerned.  Wliile  from  Haven's  testimony  it 
did  certainly  appear  that  this  line  of  steamers  was  started  and 
run,  as  the  result  of  the  informal  action  or  decision  of  himself 
and  his  two  associates;  that  they  controlled  and  managed  it 
equally  informally  between  themselves;  that  the  board  of 
trustees  of  Lombard,  Ayres  &  Co.  did  not  act  officially  with 
respect  to  it,  and  that  the  company's  books  contained  no  record 
of  resolutions  nor  memoranda  upon  the  subject  of  the  man- 
ag(!ment  of  this  line;  nevertheless,  it  did  appear,  upon  his 
examination  by  plaintiffs,  tliat  Lombard,  Ayres  &  Co.  fur- 
nished the  agents  of  the  line  with  the  funds  to  pay  its  bills 
and  expenses;  and  upon  his  cross-examination,  that  Mr.  Lom- 
bard and  Mr.  Ayres  were  the  appointed  managers  of  the 
affiiirs  of  Lombard,  Ayres  &  Co.,  having  absolute  control; 
that  the  agents  of  the  steamship  line  were  the  agents  for  that 
corporation;  that  this  line  was  run  as  one  of  its  departments, 
and  that  the  witness,  Lombard  and  Ayres  were  neither  asso- 
ciated together  nor  had  any  interest  in  the  line,  except  as  they 
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were  interested  in  the  corporation  as  stockholderg  and  the 
principal  oflScers  or  managers. 

The  plaintiffs  placed  much  reliance  upon  this  evidence,  in 
its  failure  to  show  any  facts  making  this  steamship  enterprise 
to  appear  in  anywise  as  a  corporate  matter,  and  because, 
from  the  way  it  was  started  and  conducted,  it  might  fairly  be 
inferred  that  these  three  defendants  were  concerned  in  the 
undertaking  as  individuals  and  not  as  trustees.  They  argue 
that  this  inference  is  not  only  warranted  by  the  evidence, 
but  that  it  is  borne  out  by  the  legal  limitations  upon  the  char- 
tered powers  of  Lombard,  Ayres  &  Co.,  which,  being  incor- 
porated under  the  provisions  of  the  general  manufacturing  act,^ 
was  legally  incapable  of  operating  a  steamship  line,  or  of  act- 
ing as  common  carriers  in  the  transportation  of  merchandise. 
They  say  that  there  was  a  strong,  if  not  a  conclusive  presump- 
tion that  such  an  undertaking  was  no  part  of  the  corporate 
business  in  which  Lombard,  Ayres  &  Co.  was  authorized  to 
engage,  and  they  suggest  that  the  trial  judge  should  have 
ruled,  because  of  the  provisions  of  the  cliarter  of  that  corpo- 
ration, that  there  was  no  question  of  fact  for  the  jury  at  all. 
Upon  the  proposition  advanced,  and  assuming  for  the  purpose 
of  the  discussion  that  it  was  without  the  chartered  powers  of 
Lombard,  Ayres  &  Co.  to  charter  vessels  and  to  carry  freight, 
we  think  a  plea  of  ultra  vires  would  have  been  unavailable  as 
a  defense  to  the  corporation,  if  it  had  been  sued  upon  an  exe- 
cuted contract  made  by  its  agent.  An  extended  discussion 
of  this  question  is  hardly  necessary  to  be  entered  upon.  It  is 
sufficient  for  our  purpose  to  say  that  the  plea  of  ultra  vires 
cannot  be  availed  of  to  defend  against  an  obligation  incurred, 
when  the  contract  has  been  in  good  faith  performed  by  the 
other  contracting  party  and  the  corporation  has  had  the  bene- 
fit of  it:  yVkitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62;  20  Am. 
Rep.  504;  and  see  Holmes  v.  Willard,  125  N.  Y.  75-80.  Tlie 
plaintiffs  were  dealing  with  the  agent  of  an  undisclosed  prin- 
cipal and  they  had  the  option  to  sue  the  agent,  or  the  prin- 
cipal when  discovered.  If  they  had  sued  Lombard,  Ayres  & 
Co.  to  enforce  this  liability  under  the  contract  of  its  agent,  it 
could  not  have  escaped  by  the  plea  of  ultra  vires.  To  admit 
of  such  a  proposition  would  be  to  overlook  the  rule  that  the 
plea  should  never  prevail  when  it  would  not  advance  justice. 
That  a  corporation  has  engaged  in  a  business  foreign  to  itS! 
chartered  powers  might  afford  ground  for  complaint  and  ac- 
tion by  its  stockholders;  but  not  for  a  defense  to  its  liability 
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to  others,  who  have  acted,  under  such  circumstances,  as  are 
here  disclosed,  in  good  faith  in  their  dealings  with  its  agents. 
We  do  not  see  that  the  argument  referred  to  by  the  respond- 
ents in  that  connection  has  any  force  or  bearing  upon  the 
question  of  whether  the  defendants  were  liable  to  the  plain- 
tiflFs.  The  trial  judge  fell  into  a  great  misapprehension  when, 
in  his  charge  to  the  jury,  he,  in  effect,  instructed  them  that^ 
in  determining  the  question  of  the  defendants'  liability,  they 
could  consider  whether  the  running  of  this  steamship  line 
was  not  something  foreign  to,  and  independent  of,  the  corpor- 
ate business  of  Lombard,  Ay  res  &  Co.,  and  not  a  necessary 
or  proper  incident  of  its  business. 

What  had  that  to  do  with  establishing  the  defendants'  lia- 
bility upon  the  contract?  It  might  be  perfectly  true  that  th& 
corporation  had  eiigaged  in  a  business  project  not  contem- 
plated by  its  charter,  and  yet  that  fact  would  not  go  to  estab- 
lish a  contract  liability  in  the  individuals  who  were  its  officers, 
and  who  had,  as  such,  managed  and  directed  the  undertaking. 
If  the  evidence  was  such  as  to  warrant  two  inferences ;  one, 
that  the  line  was  the  individual  enterprise  of  the  defendants, 
and  the  other  that  it  was  an  enterprise  conducted  as  a  depart- 
ment of  the  corporation,  of  wliich  the  defendants  were  officers, 
then  the  question  to  be  submitted  to  the  jury  was,  which  of 
these  two  inferences  they  would  draw.  The  inference  that  it 
was  the  individual  enterprise  of  these  defendants,  must,  how- 
ever, be  based  upon  evidence  tending  to  establish  the  fact 
affirmatively  and  not  negatively,  that,  if  the  corporation  did 
not  own  the  enterprise,  because  it  could  not  lawfully  do  so 
under  its  charter,  therefore,  the  defendants  were  associated  in 
its  ownership  and  conduct  as  individuals. 

Returning  then  to  the  question  of  what  evidence  there  is  in 
the  record  to  show  that  the  defendants  were  engaged  in  this 
business  enterprise,  we  find  that,  whatever  may  have  been  the 
language,  or  the  more  or  less  general  expressions  of  the  wit- 
ness Haven,  as  to  its  inception  upon  the  sole  decision  of  him- 
self, Lombard  and  Ayres,  and  as  to  its  conduct  in  the  same 
way;  and  however  informal  and  irregular  the  undertaking, 
from  the  absence  of  any  official  or  corporate  action  by  the 
board  of  trustees  or  by  the  stockholders,  Haven  did  positively 
testify  that  he,  Lombard,  and  Ayres  had  no  individual  interest 
in  it,  and  that  it  was  a  department  of  the  business  of  Lom- 
bard, Ayres  &  Co.  Upon  that  evidence,  supplemented,  on  the 
part  of  tlie   defendants,  by  evidence  showing  that  Lombard 
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and  Ayres  had  been  appointed  managers  of  Lombard,  Ayrei 
<fe  Co.,  with  full  and  absolute  powers  of  control  and  manage- 
ment over,  and  relating  to,  its  business  affairs;  that  the 
steamers  were  chartered  by  agents  for  that  corporation,  in  aid 
of  its  business,  in  order  to  procure  staves  and  shooks  for  the 
manufacturing  of  barrels  and  cases;  that  no  one  had  any 
interest  in  that  business,  except  as  a  stockholder  of  the  cor- 
poration, and  that  moneys  received  were  paid  to  and  all  ex- 
penses incurred  were  paid  by  the  company;  in  that  and  like 
evidence  we  do  not  think  that  there  was  anything  which  jus- 
tified an  inference  that  the  defendants  were  running  this  line 
as  their  individual  enterprise.  Conceding  to  the  testimony  of 
Haven  the  widest  sense,  we  could,  at  most,  extract  fairly  from 
it  that  he,  Lombard  and  Ayres,  with  apparently  unlimited 
powers  in  relation  to  the  affairs  of  the  corporation  of  Lombard, 
Ayres  &  Co.,  engaged  it  in  more  or  less  independent  enter- 
prises, on  their  own  judgment  and  without  much,  if  any,  re- 
gard to  the  chartered  powers  of  their  corporation  and  without 
going  through  the  form  of  putting  their  acts  in  official  guise, 
or  seeking  corporate  sanction.  But,  with  all  that  in  view,  and 
with  the  positive  and  uncontradicted  denials  of  any  individual 
interest,  it  cannot  be  said  to  follow  that,  because  of  this  utter 
indifference,  or  neglect,  to  secure  authority  from,  or  to  cover 
their  acts  by,  some  action  of  the  board  of  trustees,  the  officers 
became  individually  liable  as  partners  to  third  parties.  As 
formerly  suggested,  such  conduct  or  misconduct,  might  give 
rise  to  proceedings  by  the  state,  or  by  the  stockholders;  but  it 
would  not  constitute  any  ground  for  a  defense  by  the  cor- 
poration, when  sued  upon  its  agent's  contract,  as  in  a  case 
like  this. 

At  most,  it  was  only  open  to  a  surmise  that  the  defendants 
were  individually  concerned  in  running  this  steamship  line, 
and  that  was  not  enough  to  justify  the  trial  judge  in  letting 
the  case  go  to  the  jury.  To  permit  a  jury  to  speculate  and 
surmise  upon  a  question  of  responsibility  is  to  withdraw  from 
the  litigant  a  safeguard  intended  for  the  protection  of  his 
rights.  He  is  entitled  to  the  judgment  of  the  court  upon 
questions,  to  which  the  character  of  the  evidence  admits  of 
but  one  answer.  No  such  possibilities  of  a  failure  of  justice 
chould  be  countenanced.  In  the  case  of  Improvement  Co.  v. 
Munson,  14  Wall.  442,  Justice  Clifford  well  said:  ''Nor  are 
judges  any  longer  required  to  submit  a  question  to  a  jui-y 
merely  because  some  evidence   has  been   introduced    by   t!:e 
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party  having  the  burden  of  proof,  unless  the  evidence  be  of 
Buch  a  character  that  it  would  warrant  the  jury  in  finding  a 
verdict  in  favor  of  that  party.  Formerly  it  was  held  that  if 
there  was  what  was  called  a  scintilla  of  evidence  in  support 
of  a  case,  the  judge  was  bound  to  leave  it  to  the  jury;  but  re- 
cent decisions  of  high  authority  have  established  a  more  rea- 
sonable rule;  that  in  every  case,  before  the  evidence  is  left  to 
the  jury,  tiiere  is  a  preliminary  question  for  the  judge,  not 
whether  there  is  literally  no  evidence,  but  whether  there  is 
any  upon  which  a  jury  can  properly  proceed  to  find  a  verdict 
for  the  party  producing  it,  upon  whom  the  onus  of  proof  rests." 

The  rule  should  be  regarded  as  settled,  under  all  the  au- 
thorities, as  well  by  the  decisions  of  the  courts  of  this  state  as 
by  those  of  England,  that  where  there  is  no  evidence  upon  an 
issue  before  the  jury,  or  the  weiglit  of  the  evidence  is  so  de- 
cidedly preponderating  in  favor  of  one  side  that  a  verdict  con- 
trary to  it  would  be  set  aside,  it  is  the  duty  of  the  trial  judge 
to  nonsuit,  or  to  direct  the  verdict,  as  the  case  may  require. 
Reference  to  the  foUuwing  cases  will  eudice:  Rudd  v.  Davis,  3 
Hill,  287;  7  Hill,  529;  People  v.  Board  of  Police,  35  Barb.  651; 
Herring  v.  Hoppock,  15  N.  Y.  409;  Wilds  v.  Hudson  Kiv.  R.  R, 
Co.,  24  N.  Y.  430;  Corning  v.  Troy  etc.  Factory,  44  N.  Y.  577; 
Neuendorf  v.  World  Mut.  L.  Ins.  Co.,  69  N.  Y.  389;  Dwight  v. 
Oermania  Life  Ins.  Co.,  103  N.  Y.  341;  57  Am.  Rep.  729;  Scho- 
field  V.  Chicago  etc.  R'y  Co.,  114  U.  S.  615-619;  Gunther  v. 
Liverpool  etc.  Ins.  Co.,  134  U.  S.  110,  116;  Metropolitan  R'y  Go. 
T.  Jackson,  L.  R.  3  App.  C.  193,  Lord  Blackburn's  opinion. 

Applying  this  just  rule  in  this  case,  it  is  clear  that  the  judge 
erred  in  submitting  the  question  to  the  jury  of  the  defendants' 
liability,  when  there  is  no  evidence  which  could  properly  and 
justly  have  warranted  them  in  finding  against  them,  or  which 
could  have  withstood  the  test  of  a  motion  to  set  aside  the  ver- 
dict. If  it  could  have  been  shown  that  tlie  conduct  of  this 
line  was  the  subject  of  recorded  ollicial  action  by  the  board 
of  trustees  of  the  Lombard,  Ayres  &  Co.  corporation,  it  could 
not  have  been  pretended  that  the  defendants  were  liable. 

The  cases  referred  to,  where  members  of  a  corporation,  con- 
tinuing to  do  business  after  the  expiration  of  its  charter,  have 
been  held  as  partners,  as  to  third  persons,  for  the  acts  or  con- 
tracts of  agents;  or  where  parties  who  are  actually  partners 
inter  sese,  and  who  do  business  under  some  corporate  name, 
have  been  individually  held  to  a  partnership  liability,  have 
no  application  to  this  case,  where  the  corporation  was  a  going 
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concern,  but,  as  it  is  claimed,  had  engaged  In  a  business  be> 
yond  the  scope  of  its  chartered  powers.  The  fact  is  that,  how* 
ever  much  it  may  have  exceeded  its  authorized  powers  in  en- 
gaging in  such  a  business,  nevertheless,  it  did  engage  in  it| 
and  a  contract  liability  arising  thereout  could  not  be  avoided 
by  any  plea  of  having  exceeded  its  powers;  that  was  a  ques- 
tion which  concerned  its  stockholders,  or  the  state,  and  not 
the  phiintiffa.  If  the  defendants  could  not  have  been  deemed 
liable,  had  it  been  shown  that  the  business  of  the  steamship 
line  was  the  subject  of  the  official  action  of  the  board  of 
trustees,  and  was  within  the  corporate  management  of  Lom- 
bard, Ayres  &  Co.,  it  does  not  follow,  because  of  the  loose, 
defective,  or  irregular  way  in  which  that  corporation's  inter- 
ests were  evidenced  and  managed,  in  that  undertaliing  into 
which  it  had  been  launched  by  its  managers,  that  the  liabil- 
ity had  shifted  from  it  upon  the  individuals  who  were  its  offi- 
cers or  managers. 

Our  conclusion  is  that  the  trial  judge  erred  in  refusing  to 
dismiss  the  complaint,  or,  subsequently,  to  direct  a  verdict 
for  the  defendants,  and  that  the  judgment  appealed  from 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 

All  concur,  except  O'Brien,  J.,  dissenting. 

Corporations.  —  Thb  Plka  or  Ultra  Vires  Should  hot-  Prkvail  m  m 

general  rule,  whether  interposed  for  or  against  a  corporation,  when  it  would 
not  advance  justice,  but,  on  the  contrary,  would  accomplish  a  legal  wrong: 
Carson  City  He  Bank  v.  Carson  City  etc  Co.,  90  Mich.  550;  30  Am.  St.  Rep. 
454,  and  note  collecting  previous  decisions  in  this  seriea  to  the  same 
point.  When  a  corporation  has  enjoyed  the  benefits  of  a  contract,  it  can- 
not claim  that  it  was  ultra  vireg  for  the  purpose  of  escaping  its  liabilities: 
SIterman  Center  Town  Co.  t.  Morris,  43  Kan.  282;  19  Am.  St.  Rep.  134; 
Long  V.  Georgia  etc.  R'y  Co.,  91  Ala.  519;  24  Am.  St.  Rep.  931;  Sherman 
Center  Town  Co.  y,  Fletcher^  46  Kan.  624;  Heima  Brewing  Co.  ▼.  Flannery, 
137  III.  309. 

Trial  —  Withdrawal  of  thb  Cask  from  the  Jurt. — It  is  the  datj 
of  the  trial  judge,  when  requested  before  the  submission  of  the  case  to  the 
jury,  to  decide  as  a  preliminary  question  of  law  whether  there  is  any  evi- 
dence  on  which  the  jury  could  properly  find  a  verdict  for  the  party  on  whom 
the  burden  of  proof  lies,  and,  if  there  ia  not,  he  ought  to  withdraw  the  oaM 
from  the  jury:  Manning  r.  Detroit  tie.  B.  &  Oo.,  ^  Mioh.  9^  8  Aob  8k 
Rep.  80i. 
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Madison  Square  Bank  v,  Pierob. 

[137  New  York,  444.] 

A  Neootiablb  Instrument  PpRPORTiNa  to  be  Payable  to  thb  Maksk, 
AND  BT  Him  Indorsed  to  a  third  person  and  by  the  latter  indorsed  to 
another,  is  binding  upon  the  maker  as  a  principal  debtor,  and  he  is  li** 
ble  to  pay  the  debt  in  preference  to  and  in  exclusion  of  all  the  other 
parties  to  the  paper,  and  they,  in  some  form  or  other,  are  entitled  to 
have  final  recourse  against  hiin. 

Irdorhkr,  Payment  bt,  when  does  not  Discharqe  the  Maker. — If  a 
negotiable  instrument  payable  to  the  order  of  the  maker  is  indorsed  by 
him  to  a  third  person,  who,  in  turn,  indorses  it  to  another,  a  payment 
made  by  such  third  person  in  partial  discharge  of  his  liability  as  in* 
dorser  does  not  diminish  the  liability  of  the  original  maker  to  any 
extent,  and  the  holder  is  still  entitled  to  recover  judgment  against  the 
maker  for  the  full  amount  of  the  paper,  though  to  the  extent  of  the 
payment  made  by  the  iudorsor,  the  recovery  must  be  held  la  trust  for 
him. 

Action  upon  a  promissory  note  in  which  the  judgment 
both  of  the  trial  court  and  of  the  general  term  was  in  favor 
of  the  plaintiff. 

David  Keane,  for  the  appellant. 

John  Delahunty,  for  the  respondent. 

Finch,  J.  We  have  a  novel  and  interesting  question  be- 
fore ua  on  this  appeal,  although  its  apparent  importance  will 
lessen  as  we  pass  from  first  impressions  to  some  slower  re- 
flection. It  arises  upon  facts  which  are  very  brief  and  simple, 
and  may  at  once  be  stated.  The  defendant  Pierce  made  his 
promissory  note  payable  to  his  own  order,  and  indorsed  it  to 
the  Bates  Company,  Limited,  which  indorsed  it  to  the  plain- 
tiff bank,  the  latter  discounting  it,  and  paying  the  proceeds 
over  to  the  immediate  indorser.  Thereafter  the  Bates  Com- 
pany became  insolvent,  and  passed  into  the  hands  of  a  re- 
ceiver, who  paid  to  the  bank  upon  the  liability  of  the  indorser 
seventy-three  and  one  quarter  per  cent  of  the  amount  secured 
by  the  note.  Later,  the  bank  sued  Pierce,  the  maker,  and 
recovered  judgment  for  the  full  amount  of  the  note  in  spite 
of  the  proof  showing  the  payment  made  by  the  receiver,  and 
in  disregard  of  the  claim  asserted  by  the  defendant  that  he 
should  only  be  held  liable  for  the  balance  remaining  unpaid. 
That  judgment  has  been  affirmed  by  the  general  term,  Judges 
Daniels  and  Barrett  each  writing  very  strong  and  valuable 
opinions  in  support  of  their  doctrine,  and  relying  upon  the 
authority  of  Jones  v.  Broadhurst,  9  Man.  Gr.  &  S.  177,  67  Eng. 
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Com.  L.  175,  which  fully  warrants  their  conclusion.  The 
question  does  not  seem  ever  before  to  have  arisen  in  this 
country,  and  we  are  left  at  liberty  to  examine  the  English 
rule,  and  to  follow  it  or  not,  as  we  approve  or  disapprove  its 
logic  and  its  consequences. 

We  are  not  to  regard  the  note  as  being  accommodation 
paper,  but  must  assume  its  transfer  for  value.  The  form  of 
the  transaction  is  equivalent  to  wliat  it  would  have  been  if 
the  Bates  Company  had  been  named  as  payee,  and  loses  none 
of  its  force  by  the  intervention  of  the  maker  as  first  indorser. 
That  indorsement,  in  the  form  adopted,  was  needed  for  the 
regular  transfer  of  title,  but  does  not  change  or  affect  the 
nature  and  character  of  the  maker's  liability.  He  remains 
the  ultimate  debtor,  the  person  who  ought  to  pay  the  debt,  in 
preference  to  and  in  exoneration  of  all  the  otlier  parties  to  the 
paper,  who  in  some  form  or  other  are  entitled  to  have  final  re- 
course to  him;  and  it  is  to  the  case  of  such  a  maker  of  the 
note  or  such  an  acceptor  of  the  bill  of  exchange  that  the 
English  rule  alone  applies;  and  it  is  explicitly  declared  in- 
applicable where  the  indorser  or  drawer  is  the  real  debtor, 
although  in  form  only  secondarily  liable. 

Pierce,  therefore,  was  the  ultimate  debtor,  and  the  party 
who  ought  to  pay  the  note,  both  in  discharge  of  the  obligation 
to  the  holder  and  in  exoneration  of  the  indorser.  When  the 
bank  sued  on  the  note,  it  was  the  legal  holder  and  the  legal 
party  in  interest.  Upon  production  of  the  paper  and  the 
usual  proof,  judgment  against  the  maker  for  the  full  amount 
was  inevitable,  unless  some  defense  should  be  interposed. 
The  only  possible  one  for  Pierce  was  part  payment,  and  he 
was  compelled  to  assert,  and  his  counsel  are  compelled  to 
argue,  that  the  money  paid  by  the  indorser  to  the  holder 
inured  to  the  benefit  of  the  maker  as  a  payment  on  his  debt; 
but  that  doctrine  cannot  prevail  for  very  obvious  reasons. 
The  indorser's  payment  did  not  in  the  least  lessen  or  satisfy 
the  maker's  debt.  He  owed  it  all  exactly  as  before.  What 
had  happened  possibly  changed  somewhat  the  real  creditor, 
but  left  the  whole  debt  due  and  unpaid.  To  whom  he  should 
pay  might  become  a  new  question,  but  how  much  he  should 
pay  in  discharge  of  the  note  was  not  made  doubtful  in  any 
degree.  What  the  receiver  advanced  to  the  holder  is  famili- 
arly described  as  a  payment;  but  it  was  such  relatively  to 
the  indorser's  liability  alone;  while  relatively  to  the  obliga- 
tion of  the  maker,  it  was  an  equitable  purchase  instead  of  a 
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payment.  That  view  of  it  was  taken  in  a  very  early  case,  the 
decision  of  wliich  depended  necessarily  upon  it.  In  Callow  v. 
Lawrence,  3  Maule  &  S.  95,  it  appeared  that  one  Pywell  drew 
a  bill  upon  Lawrence  to  his  own  order,  which  Lawrence 
accepted.  The  drawer  indorsed  the  bill  to  Taylor,  who  dis- 
counted it,  and  thereafter  indorsed  it  to  Barnett.  It  was  pro- 
tested for  nonpayment.  The  drawer  paid  Barnett  the  full 
amount  and  took  the  bill,  and  striking  off  the  indorsements  of 
Taylor  and  Barnett,  transferred  the  bill  to  Callow,  who  sued 
the  acceptor  upon  it.  The  latter  claimed  that  the  bill  was 
paid  and  extinguished,  which  the  court  denied,  saying  that 
the  drawer  "  became  the  purchaser  of  the  bill "  when  he  paid 
and  took  it  up  out  of  Barnett's  hands;  that  it  was  not  paid 
by  the  drawer,  animo  solvendi,  in  order  to  extinguish  it,  but 
only  to  redeem  himself  from  the  situation  in  which  he  stood. 
That  must  always  be  true  of  payment  by  indorser  to  holder, 
where  the  maker  is  the  ultimate  debtor.  To  the  extent  of  the 
money  paid,  the  indorser  becomes  equitably  entitled  to  be 
substituted  to  the  rights  and  remedies  of  the  holder,  and  be- 
Tsomes  pro  tanto  the  beneficial  owner  of  the  debt;  so  that  the 
maker's  obligation  to  pay  the  note  in  full,  at  first  due  to  the 
holder  solely  in  his  own  right,  becomes,  after  the  part  pay- 
ment by  tlie  indorser,  still  wholly  due  to  the  holder,  but 
partly  in  his  own  riglit  and  partly  as  trustee  for  the  indorser. 
A  court  of  law  cannot  split  the  note  into  parts,  and  must  act 
upon  the  legal  interest  and  ownership. 

In  the  present  case  there  was  no  privity  between  maker 
and  indorser  as  it  respects  the  action  of  the  latter.  He  paid 
not  as  the  agent  of  the  maker,  not  at  his  request,  not  for  his 
benefit,  and  under  no  duty  to  relieve  him,  but  independently, 
upon  his  own  obligation,  to  lessen  his  own  responsibility,  and 
not  at  all  to  discharge  the  ultimate  debt  which  it  was  the 
maker's  duty  to  pay.  It  seems  very  clear,  therefore,  tfiat  the 
maker  cannot  utilize  for  his  own  benefit  a  payment  whicli,  as 
to  liim,  is  not  a  payment  upon  the  debt.  It  becomes,  as  I 
have  said,  merely  a  question  to  whom  he  shall  pay,  and  who 
may  sue  for  and  collect  the  whole  unpaid  sum.  In  that 
question  the  maker  has  no  concern  beyond  the  inquiry 
whether  he  may  become  liable  to  different  persons  for  the 
same  debt,  and  encounter  the  danger  of  paying  it  twice.  I 
can  discover  no  such  peril.  The  judgment  in  favor  of  the 
holder  is  a  bar  to  any  other  suit  on  the  same  note,  and  pay- 
ment to  the  holder  discharges  the  note  utterly.  Ordinarily, 
Am.  St.  Rep.,  Vou  XXXIII. —48 
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the  indorser  cannot  recover  except  upon  the  note  and  at 
holder  and  in  accordance  with  the  law  merchant.  If  he  ever 
has  any  other  right  of  action  against  the  maker,  it  is  either 
in  equity  or  by  force  of  some  facts  beyond  the  bare  relation 
established  by  the  paper;  and  where  the  note  is  merged  in 
the  holder's  judgment,  or  paid  in  full  to  him  by  the  maker, 
the  indorser'a  only  right  is  through  the  judgment  or  against 
the  ])roceeds,  if  he  has  made  a  partial  payment  to  the  holder. 
That  does  the  indorser  no  wrong.  If  he  is  not  content  that 
the  holder  shall  collect  to  some  extent  as  his  trustee,  he  may 
prevent  it  by  payment  in  full  to  the  holder,  and  so  entitle 
himself  to  the  possession  of  the  note  on  which  to  sue,  or  if 
judgment  has  been  obtained,  to  be  subrogated  to  all  of  the 
riglits  of  the  plaintiff  therein. 

I  think  this  result  is  clearly  indicated  by  our  own  decisions. 
In  Mechanic's  Bank  v.  Hazard,  13  John.  353,  the  maker  of 
the  note  had  been  arrested  in  an  action  upon  it  and  his  bail 
sought  to  relieve  themselves  by  force  of  a  payment  made  by 
tlie  indorser  to  the  holder,  but  such  effect  was  denied  to  it; 
the  court  saying  that  it  was  not  a  payment  by  or  on  behalf* 
of  the  maker,  or  of  which  he  or  his  bail  could  avail  them- 
selves. And  in  Guernsey  v.  Burns,  25  Wend.  411,  where  the 
suit  was  by  the  holder,  representing  the  legal  title  and  inter- 
est, it  was  said  to  be  no  defense  to  the  maker  and  no  concern 
of  his  that  some  property  in  the  note  was  in  another. 

It  thus  becomes  apparent  that  there  is  no  very  great  im- 
portance in  the  question  which  method  of  securing  payment 
from  the  maker  is  adoi)ted  since  the  same  result  follows  from 
each  and  that  it  narrows  down  to  the  inquiry  whether  ag 
matter  of  correct  doctrine  and  of  convenience  in  practice  the 
holder  may  recover  the  whole  debt  against  maker  or  acceptor 
for  himself  and  as  trustee  for  the  indorser  to  the  extent  of  his 
acquired  interest;  or  whether  he  shall  take  judgment  only  for 
the  balance,  leaving  the  indorser  to  sue  in  some  way  and  on 
Bome  theory,  which  apparently  could  not  be  upon  the  note 
because  already  merged  in  the  judgment,  but  might  be  for 
money  paid  for  the  use  of  the  maker  since  he  gets  the  benefit 
of  it  in  the  reduction  of  the  judgment,  as  was  held  in  Pownal 
T.  Ferrand,  6  Barn.  <fe  C.  439,  where  the  holder  deducted  the 
indorser'B  payment  from  the  levy  against  the  maker.  The 
former  seems  to  me  to  be  the  logical  and  convenient  method 
and  so  I  think  we  should  follow  the  English  doctrine. 

I  have  not  underrated  the  assault  made  upon  it  by  the  ap- 
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pellant.  He  asserts  that  Jones  v.  Broadhurst,  9  Man.  Gr.  &  S. 
177;  67  Eng.  Com.  L.  175,  is  contrary  to  the  earlier  cases 
and  has  been  criticised  and  shaken  by  the  later  ones.  I 
have  examined  them  all,  with  some  wonder  at  the  amount  of 
learning  and  ingenuity  expended  upon  the  subject:  Pierson  v. 
Dunlop,  Cowp.  571;  Walwyn  v.  St.  Qulntin,  1  Bos.  &  P.  N.  R. 
652;  Bacon  v.  SearleSy  1  H.  Black,  88;  Hemming  v.  Brook,  1 
Car.  &  M.  57;  Randall  v.  Moon,  12  Cora.  B.  261;  Cook  v.  Lifh 
ter,  13  Com.  B.,  N.  S.  543;  Solomon  v.  Davis,  1  Cubabe  &  E. 
83;  Thornton  v.  Maynard,  L.  R.  10  Com.  PL  695.  The  prior 
cases  were  very  fully  and  carefully  reviewed  by  Baron  Cress- 
well  in  the  opinion  rendered  in  Jones  v.  Broadhurst,  9  Man. 
Gr.  &  S.  177;  67  Eng.  Com.  L.  175,  and  of  the  subsequent 
cases  I  deem  it  only  necessary  to  say,  that,  along  with  some 
criticism  and  occasional  doubt,  the  doctrine  has  remained 
fiubstantially  unshaken,  and  the  case  last  cited  was  declared 
by  Lord  Coleridge  to  be  the  accepted  law. 

It  must  not  be  forgotton,  however,  and  I  may  prudently 
repeat,  that  the  doctrine  has  no  application  to  accomodatioa 
paper,  and  rests  wholly  upon  the  actual  and  ultimate  indebted- 
ness of  maker  or  acceptor  as  tlie  party  who  ought  to  pay.  In 
such  a  case  as  that,  which  correctly  describes  the  one  now  be- 
fore us,  and  where  no  disturbing  facts  affect  the  relations  of 
the  parties  as  fixed  by  the  paper  itself,  I  think  the  holder 
may  sue  and  recover  the  full  amount,  receiving  so  much  of 
the  proceeds  as  represents  a  part  payment  by  the  indorser  at 
trustee  for  him. 

It  follows  that  the  judgment  should  bo  affirmed,  with 
costs. 

All  concur,  except  Maynard,  J.,  dissenting. 


NsaoTiABLi  Instkumknts  —  Liability  of  Makkr.  — The  maker  Imooibm 
liable  npoa  a  note  made  payable  to  hia  o\7n  order  by  iudorsemeat  and  <!•• 
livery  thereof :  Hall  r.  Burton,  29  111.  321;  81  Am.  Dec.  .310.  The  release 
of  an  indorser  does  not  discharge  the  principal:  Commercial  Bank  v.  Cunning' 
ham,  24  Pick.  270;  35  Am.  Dec.  322.  Satisfaction  by  the  indorser  of  jadg< 
ment  against  himself  does  not  necuscsarily  destroy  one  that  has  been  rendered 
against  the  maker  on  the  same  note:  Lyon  v.  Boiling,  9  Ala.  463;  44  Am. 
Dec.  444.  The  maker  of  a  note  on  which  judgment  has  bean  rendered  for 
its  face  ralae,  although  part  of  note  has  been  paid,  cannot  recover  back  th« 
•mount  so  paid  from  the  holder  of  the  note:  Davia  w.  Murphy,  8  Rich.  660; 
45  Am.  Deo.  749. 
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[2  North  Dakota,  128.] 

Railroad  CJompanies  —  Injuries  to  Employees  —  Contrtb0tort  Neoli- 
OBNCK.  — Aa  employee  who  fails  to  take  the  place  upon  a  car  which 
the  (lefeiulaut  company  has  provifled  for  him,  arid  occupies  a  more  dan- 
gerous position,  is  presumed  to  be  guilty  of  such  contriUutory  negligenca 
as  will  defeat  a  recovery  for  injuries  received  hy  hifu  whde  in  that  posi- 
tion, and  to  overcome  that  presumption  he  must  show  that  he  occupied 
the  more  dangerous  position  through  no  fault  or  negligence  of  his  own, 
and  not  from  choice. 

Railroad  Companies  —  AssnMPTioM  op  Risks  by  Employees.  —  An  em- 
ployee, when  he  enters  upon  his  service,  assumes  the  ordinary  risks 
incident  thereto,  and  also  the  extraordinary  risks  of  which  he  has  notice 
or  of  which,  in  the  usual  exercise  of  his  faculties,  he  ouglit  to  have  notice. 

Railroad  Companies  —  Dptt  to  FuiiNisH  Safb  Appliances  for  Ei(> 
PLOYEKS. —  An  employee,  upon  entering  the  service  of  a  railroad  com- 
pany, has  the  right  to  assume  that  the  railroad  and  its  appurtenances 
are  so  constructed  as  to  render  him  safe  in  the  performance  of  his  duties, 
and  that  he  will  not  heedlessly  be  exposed  to  any  extraordinary  risk  of 
which  he  has  no  notice. 

Railroad  Companies —  Dangerous  Appliances.  — An  employee  does  not 
assume  the  risk  arising  from  the  erection  of  a  high  switch  stand  and 
signal  so  near  the  track  that,  at  best,  it  clears  the  cars  but  a  few  inches, 
particularly  when  he  knows  that  the  rules  of  the  company  forbid  the 
erection  of  any  such  structure  in  such  position;  and  the  mere  fact  that 
he  has  passed  it  several  times  while  riding  to  and  from  his  work  npon 
one  of  tlie  defendant  company's  trains  is  not  sufficient  to  charge  him 
with  knowledLje  of  the  danger  to  which  its  position  exposes  him. 

KlOLiGKNCE  —  Pkoximate  AND  Remote  Causb. — The  action  of  the  fellow- 
workmen  of  a  railroad  employee  in  crowding  him  so  close  to  the  side 
of  the  pi  itform  of  a  car  ttiat  he  is  struck  by  a  high  switch  stand  which, 
owini;  to  the  ueuligeiice  of  the  railroad  company,  has  been  erected  dan- 
gerously near  the  track,  does  not  break  tha  direct  causal  counectioa 
between  the  negligence  and  the  injury. 
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NKOLioE'-fCE  —  Natural  and  Probablk  Consequenck.  —  When  a  railroad 
employee,  in  boarding  the  train  which  is  to  take  him  back  to  the  depot 
near  which  he  is  working,  goes  with  several  other  employees  to  the  froat 
end  of  a  car,  at  which,  unknowa  to  him,  there  is  a  looked  door  which 
prevents  ingress  to  the  oar,  and  being  unable,  oa  account  of  the  imm»« 
diate  starting  of  the  train,  to  seek  aa  entrance  by  the  other  door,  r«« 
mains  on  the  platform,  and  while  in  that  position,  is  struck  by  a  high 
•witch  stand  which  stands  dangerously  uear  the  track,  the  injury  ao 
received  is  a  natural  and  probable  consequence  of  the  negligent  reteutioa 
of  the  switch  stand  in  such  a  position. 

Trial  —  Exception  to  Oral  Instruotions,  wnE>r  should  bk  Taken.  — 
Although  the  statute  requires  the  instructions  to  be  in  writing,  the  error 
of  giving  oral  instructions  will  be  deemed  to  have  been  waived  if  ooaa> 
•el  sit  by  and  make  no  objection  at  the  time. 

John  C.  Bullitt,  Jr.f  and  Ball  and  Smith,  for  the  appellant. 

Taylor  Crum  and  S.  Q.  Roberts,  for  the  respondent. 

Bartholomew,  J.  On  the  fifteenth  day  of  December,  1885, 
plaintiflf  was  in  the  employ  of  defendant  as  a  section  hand, 
and  was  engaged  in  unloading  wood  in  defendant's  yards  at 
Fargo.  On  that  day,  and  while  riding  on  one  of  defendant's 
trains  from  the  roundhouse  to  the  depot  —  a  distance  of  about 
onemile  —  plaintiff  was  struck  by  a  switch  signal,  and  knocked 
from  the  train,  and  injured.  This  action  was  brouglit  to  re- 
cover damages  for  such  injury.  The  train  on  which  plaintiff 
was  riding  was  known  as  the  "Jamestown  accommodation." 
It  consisted  of  an  engine,  tender,  freight  caboose  car,  and  an 
ordinary  coach.  This  caboose  car  was  equipped,  as  it  appears 
such  cars  usually  are  on  defendant's  road,  with  a  platform  and 
steps  at  each  end,  with  a  door  in  each  end,  and  side  doors  in 
the  front  part.  The  front  end  of  this  car  was  being  used  as  a 
V)aggnge  car,  and  the  rear  end  as  a  smoking  car.  The  end 
door  in  front  was  habitually  locked,  but  there  was  no  notice 
or  anything  to  indicate  that  entrance  could  not  be  made  at 
that  end.  Ordinarily,  these  cars  when  in  proper  use  on  freight 
trains,  are  not  locked  at  either  end.  This  train  regularly 
made  a  brief  stop  at  the  roundhouse,  and  passage  on  the  train 
was  free  to  all  parties  from  the  roundhouse  to  the  depot. 
The  section  foreman  of  the  gang  in  which  plaintifif  worked 
had  directed  the  men  under  liim  who  did  not  bring  their  din- 
ners with  them  to  ride  on  tliis  train  to  the  depot  in  going  to 
dinner,  and  plaintiff  and  others  of  his  fellow  workmen  had 
been  in  the  hal)it  of  so  riding  for  a  numlier  of  days.  Tliey 
had,  however,  been  directed  by  the  conductor  and  brakemen 
to  ride  in  the  caboose  car  and  not  in  the  coach.     On  the  day  of 
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the  accident,  plaintiff  and  the  others  were  working  about  five 
hundred  or  six  liundred  feet  from  and  northof  the  point  where 
the  train  would  stop.  When  the  train  whistled  the  men 
started  in  a  run  to  reach  the  point  where  it  would  stop.  Plain- 
tiff seems  to  have  been  in  front.  He  crossed  the  track  to  the 
south  side  in  front  of  the  engine,  and  passed  back  until  he 
reached  the  front  steps  of  the  caboose  car,  where  he  climbed 
upon  the  platform.  Access  to  the  train  was  from  the  ground 
on  either  side.  About  the  same  time  others  of  the  workmen 
were  getting  on  the  front  platform  of  the  caboose  from  the 
north  side.  Plaintiff  tried  the  door  in  the  front  end  of  the  car, 
and  found  it  locked.  It  does  not  appear  that  he  made  any 
effort  to  leave  the  front  platform  and  get  aboard  at  the  rear  of 
the  car.  The  train  started  almost  immediately.  One  of  the 
section  men  who  went  to  the  rear  of  the  caboose  testifies  that 
the  train  was  moving  when  he  got  on.  There  are  two  parallel 
tracks  from  the  round liouse  to  the  depot.  This  train  came 
in  on  the  south  track,  but  before  reaching  the  depot  it  was 
thrown  through  a  switch  on  the  north  track.  When  the  train 
started  there  were  so  many  of  the  section  hands  on  the  plat- 
form that  plaintiff  was  crowded  down  until  he  sat  upon  the 
second  step,  with  his  feet  resting  on  the  lower  step.  As  the 
train  was  thrown  onto  the  switch  he  arose  to  his  feet,  he  says, 
to  enable  him  to  hold  on  better.  As  the  train  passed  from  the 
switch  onto  the  north  track  a  sudden  lurch  of  the  car  threw 
plaintiff  to  the  south  until  his  head  passed  the  line  of  the  out- 
side of  the  car,  and  was  struck  by  the  target  on  the  switch 
stand  at  that  point.  When  struck,  plaintiff  was  not  looking 
to  the  east  in  the  direction  the  train  was  running,  but  was 
looking  to  the  southwest.  The  train  was  running  at  more 
than  double  the  speed  allowed  by  the  rules  of  the  defendant 
company  inside  the  Fargo  yard  limits.  The  switch  stand  by 
which  plaintiff  was  injured  was  about  seven  feet  high,  and 
was  located  four  feet  from  the  track.  The  target  at  the  top 
extended  nine  inches  in  each  direction.  When  the  stand  was 
erect  this  target  would  be  within  eight  inches  of  a  passing 
train.  The  switch  stand  was  bent,  throwing  the  top  still 
nearer  the  train,  and  it  had  been  known  to  come  in  contact 
with  passing  cars.  The  rule  of  the  defendant,  with  which 
plaintiff  was  familiar,  required  all  switch  stands  of  this 
height  to  be  placed  not  less  than  six  feet  distant  from  the 
track.  Where  a  switch  stand  was  required  to  be  erected 
within  less  tlian  six  feet  of  the  track,  a  low  pattern  was  used. 
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This  switch  stand  had  been  in  use  for  two  years  prior  to  plain- 
tiffs injury.  Defendant's  road  master  had  notifiedthe  proper 
division  superintendent,  long  prior  to  the  injury  to  plaintiff, 
that  this  switch  stand  was  too  high  and  dangerous.  Irame- 
diately  after  the  injury  to  plaiiitifiF  it  was  removed,  and  the 
low  pattern  substituted. 

Tliere  was  a  general  verdict  for  plaintiff.  The  facts  as  re- 
cited are  either  uncontradicted,  or  supported  by  such  evidence 
that  the  jury  might  fairly  find  them  to  exist.  There  was  a 
motion  to  take  the  case  from  the  jury  at  the  close  of  plain- 
tiff's testimony  and  repeated  when  the  testimony  was  all  in  ; 
but  as  the  same  points  are  preserved  and  presented  under  the 
exceptions  to  the  instructions,  and  to  the  refusal  of  the  court 
to  give  certain  instructions  asked,  the  motion  need  not  be 
specially  noticed.  The  negligence  of  defendant  would  seem 
to  be  established  too  clearly  to  be  seriously  questioned.  The 
learned  counsel  for  defendant  contend,  however,  that  the  facts 
do  not  establish  any  negligence  of  which  this  plaintiff  can 
take  advantage;  that  the  defendant  had  the  unrestricted  riglit 
to  erect  structureson  its  rightof  way  where  and  whenit  pleased, 
subject  only  to  liabilities  for  such  injuries  as  might  be  caused 
by  such  structures  to  employees  while  engaged  in  their  proper 
sphere  of  duty,  and  to  passengers  while  riding  in  their  proper 
place  in  the  cars.  As  a  general  proposition  the  contention  is 
correct.  Whether  at  the  time  of  the  injury  plaintiff  be  re- 
garded as  a  passenger  or  an  employee,  we  think  he  was  law- 
fully upon  the  train;  that  he  was  not  a  trespasser.  But  as 
the  case  has  been  submitted  to  us  on  the  theory  that  his 
rights  were  only  those  of  an  employee,  and  the  duty  and  liabil- 
ity of  the  defendant  to  him  were  only  such  as  it  owed  to  its 
employees,  and  as  that  view  is  the  more  favorable  to  the  de- 
fendant, we  will  accept  it,  in  passing  upon  the  case.  The 
plaintiff  was,  then,  lawfully  on  the  train,  in  obedience  to  the 
orders  of  his  foreman.  He  had  no  duty  to  perform  on  the 
train  except  to  ride  in  such  places  on  the  caboose  car  as  de- 
fendant had  provided  for  that  purpose.  If  he  failed  to  do  so, 
if  he  occupied  a  more  dangerous  position  —  and  the  steps  to 
a  platform  would  be  a  more  dangerous  position  — that  would 
raise  a  presumption  of  such  contributory  negligence  on  his 
part  as  would  defeat  a  recovery,  admitting  the  negligence  of 
defendant.  To  overcome  that  presumption  of  contributory 
negligence,  and  entitle  himself  to  a  recovery,  it  would  be  ne- 
cessary for  the  plaintiff  to  establish  the  fact  that  he  occupied 
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Buch  position  through  no  fault  or  negligence  of  his  own,  and 
not  from  choice.  On  this  point  the  learned  trial  court  fully 
and  correctly  charged  the  jury.  If  plaintiff  succeeded  in  e§» 
tablishing  the  facts  as  above  indicated,  he  would  then  be  in  a 
position  to  take  advantage  of  defendant's  negligence.  But  it 
is  insisted  that  plaintiff  failed  to  show  that  he  was  not  in  this 
dangerous  position  from  choice,  because  he  failed  to  show 
that  he  made  any  effort  to  get  on  board  at  the  rear  platform 
after  he  found  the  front  door  locked.  But  it  was  the  duty  of 
the  jury  to  consider  all  the  circumstances.  It  is  apparent 
that  it  required  a  vigorous  effort  on  the  part  of  the  plaintiff 
and  his  fellow  workmen  to  reach  the  train  before  it  would 
start.  Plaintiff  got  on  board  at  the  first  available  point. 
There  was  nothing  to  notify  him  that  he  could  not  gain  en- 
trance in  that  way.  He  had  been  in  the  employ  of  defendant 
for  years,  had  been  accustomed  to  ride  in  their  freight  caboose 
cars  when  tliey  were  in  proper  use  on  freight  trains,  and  knew 
that  both  doors  were  habitually  unlocked  when  the  car  was 
in  use.  He  had  no  knowledge  that  the  front  door  of  this  car 
was  kept  locked,  and  only  learned  that  he  could  not  gain  en- 
trance when  he  tried  the  door.  The  train  was  expected  to 
start  every  moment,  and  did  start  almost  instantaneously. 
Plaintiff  was  compelled  to  remain  on  the  platform,  or  take 
his  chances  of  getting  on  board  from  the  ground  with  the  train 
in  motion.  His  only  choice  was  a  choice  between  two  dan- 
gers, and  whether  or  not,  in  taking  the  course  he  did,  he  was 
guilty  of  atiy  negligence  was  a  question  for  the  jury.  We 
cannot  say  that  they  were  warranted  in  finding  that  plaintiff, 
at  the  time  he  was  injured,  was  on  that  platform  without  fault 
on  his  part,  and  not  of  his  own  free  will. 

It  is  further  urged  that  the  risk  of  his  being  injured  as  he 
was  injured  was  assumed  by  plaintiff  when  he  entered  the 
employ  of  defendant.  It  is  beyond  legal  controversy'  that  the 
employee,  when  he  enters  upon  the  service,  assumes  the  ordi- 
nary risks  incident  to  such  service,  and  also  the  extraordinary 
risks  of  which  he  has  notice,  or  of  which  in  the  usual  exercise 
of  his  faculties  he  ought  to  have  notice.  It  is  equally  well 
settled  that  an  employee,  upon  entering  the  service  of  a  rail- 
way company,  has  the  right  to  assume  that  the  railway  and 
its  appurtenances  are  so  constructed  as  to  render  him  safe  in 
the  performance  of  liis  duties,  and  that  he  will  not  needlessly 
be  exposed  to  any  extraordinary  risk  of  which  he  has  no  no- 
tice: St.  Louis  etc.  R.  R.  Co.  v.  Irwin,  37  Kan.  701;  1  Am.  St 
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Rep.  266;  Baltimore  etc.  R.  R.  Co.  v.  Rowan,  104  Ind.  88;  Hov^ 
ton  etc.  R^y  Co.  v.  Oram,  49  Tex.  342;  Chicago  etc.  R.  R.  Co, 
V.  Swett,  45  111.  197;  92  Am.  Dec.  206;  Chicago  etc.  R.  R.  Co.  v. 
Russell,  91  111.  298;  33  Am.  Rep.  54.  Nor  does  he  assume 
the  risk  arising  from  the  erection  of  a  high  switch  stand  and 
gignal  so  near  the  track  that  at  best  it  clears  the  cars  but  a 
few  inches,  particularly  when  he  knows  the  rules  of  the  com- 
pany forbid  the  erection  of  any  such  structure  in  such  posi- 
tion: PitJcocJcY.  Union  Pac.  R  R.  Co.,  5  Utah,  612;  Scanlon  v. 
Bi^stnn  etc.  R.  R.  Co.,  147  Mass.  484;  9  Am.  St.  Rep.  733;  Boss 
V.  Northern  Pac.  R.  R.  Co.,  5  Dak.  308.  Nor  can  we  say  that 
plaintiff,  in  the  ordinary  exercise  of  his  faculties,  was  bound 
to  know  the  condition  of  that  switch  stand.  It  is  true  that 
he  had  passed  it  upon  this  train  nearly  every  day  for  two 
weeks;  but  he  had  no  duty  to  perform  in  connection  with  the 
running  of  the  train,  —  nothing  in  any  manner  that  would  be 
likely  to  call  his  attention  to  the  condition  of  this  switch 
stand.  Under  such  circumstances  it  woujd  be  only  natural 
that  he  should  pass  it  without  notice.  We  do  not  see  why 
he  should  be  charged  with  knowledge  of  its  condition  simply 
because  he  liad  passed  it  any  more  than  any  passenger  who 
had  passed  it  an  equal  number  of  times:  St.  Louis  etc.  R.  R. 
Co.  V.  Irwin,  37  Kan.  701;  1  Am.  St.  Rep.  266;  and  Pidcock 
V.  Union  Pac.  R'y  Co.,  5  Utah,  612.  It  is  undisputed  that 
plaintiff  had  no  actual  knowledge  of  the  existence  of  this 
danger.  Had  he  seen  it,  duty  and  self-preservation  alike 
would  have  required  him  to  avoid  it,  if  possible.  Had  he 
known  of  its  existence,  or  had  he  been  chargeable  with  such 
knowledge,  perhaps  it  would  have  been  negligence  on  his  part 
not  to  have  watched  for  and  guarded  against  it.  But  it  can- 
not be  said,  as  a  matter  of  law,  that  plaintiff  was  negligent  in 
not  looking  for  an  object  of  the  existence  of  which  he  had  no 
knowledge,  and  which  he  had  a  legal  right  to  prcsnine  did 
not  exist.  Railroad  travel  is  so  rapid  that  it  has  frequently 
been  held  negligence  for  a  jiarty,  while  riding  in  the  cars,  to 
voluntarily  expose  his  person  beyond  the  outer  line  of  tlie  car. 
In  this  instance,  however,  the  evidence  tends  to  show  that 
plaintiff  was  thrown  to  the  soutli  and  beyond  the  line  of  the 
oar  by  a  sudden  lurch  of  the  train  as  it  passed  through  the 
fwitch,  caused,  doubtless,  by  the  improper  speed  at  which 
the  train  was  running.  We  cannot  say  as  a  matter  of  law 
that  this  exposure  was  the  result  of  any  negligence  on  plain- 
tiff's part,  and  we  wish  to  add  here  that  the  law  on  the  sub- 
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jeot  of  contributory  negligence,  so  far  as  it  applies  to  this 
case,  was  very  fully  and  fairly  stated  in  the  charge  of  the 
learned  trial  court  to  the  jury,  and  the  evidence  nowhere  dis- 
closes a  state  of  facts  that  would  warrant  the  court  in  taking 
that  question  from  the  jury. 

Appellant  insists  that  its  negligence  in  maintaining  the 
Bwitch  stand  was  not  the  proximate  cause  of  plaintiff's  injury^ 
and  that,  as  the  facts  were  undisputed,  the  court  should  have 
BO  instructed  the  jury  as  a  matter  of  law;  and  in  support  of 
this  contention  counsel  cite  West  Mahanoy  Tp.  v.  Watson,  lid 
Pa.  St.  344;  2  Am.  St.  Rep.  604;  and  South  Side  etc.  Ry  Co. 
V.  Trich,  117  Pa.  St.  390;  2  Am.  St.  Rep.  672.  It  is  claimed, 
first,  that  as  it  appears  that  plaintiflF  was  crowded  down  upon 
the  lower  step  and  into  a  dangerous  position  by  his  fellow 
workmen  upon  the  platform,  therefore  the  superseding  or  re- 
sponsible negligence  of  a  third  party  intervened  between  the 
negligent  act  of  defendant  and  the  injury.  As  to  this  point,  a 
perusal  of  the  cases  cited  at  once  discloses  that  they  are  not 
applicable  to  the  case  at  bar.  In  the  first  case,  action  was 
brought  against  the  township  to  recover  the  value  of  a  team 
by  reason  of  the  negligence  of  the  township  in  suffering  its 
highways  to  become  obstructed.  An  ash  heap  had  been 
allowed  to  accumulate  in  the  highway,  which  overturned 
plaintiff's  sleigh,  and  the  team  ran  away.  After  running 
some  distance,  they  went  upon  the  railroad  track,  but  were 
frightened  off  by  a  train,  and  their  direction  changed.  After 
running  some  two  miles  the  otlier  way,  they  again  went  upon 
the  track,  and  were  killed  by  another  engine.  The  court  very 
properly  held  that  the  accident  at  the  ash  heap  was  not  the 
proximate  cause  of  the  death  of  the  horses.  There  was  an 
all-sufficient  subsequent  intervening  cause  in  that  case.  And 
the  case  of  South  Side  etc.  R'y  Co.  v.  Trich,  117  Pa.  St.  390; 
2  Am.  St.  Rep.  672,  is  similar  in  principle.  A  street  car 
was  stopped  to  enal)le  a  passenger  to  get  on  at  the  rear  plat- 
form. Just  as  the  passenger  reached  the  platform,  the  driver, 
suddenly  and  without  notice,  whipped  up  his  horses  to  avoid 
a  runaway  team.  The  sudden  start  threw  the  passenger  back 
on  the  ground,  and  she  was  injured  by  the  runaway  teanu 
The  court  held  that  the  negligence  of  the  driver  in  suddenly 
starting  the  car  was  not  the  proximate  cause  of  the  injury. 
In  this  case,  too,  there  was  a  subsequent  intervening  cause. 
These  cases  from  Pennsylvania  reiterate  and  confirm  the  rulfr 
first  announced  in  that  court  in  Penixsylvania  R.  R.  Co.  v.  Kerr^ 
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62  Pa.  St.  353;  1  Am.  Rep.  431;  and  repeated  in  Hoagy.  Lake 
Shore  etc.  R.  R.^Co.,  85  Pa.  St.  293,  27  Am.  Rep.  653,  as  fol- 
lows: "The  immediate,  and  not  the  remote,  cause  is  to  b© 
considered.  This  maxim  is  not  to  be  controlled  by  time  or 
distance,  but  by  succession  of  events.  The  question  is,  did 
the  cause  alleged  produce  its  effect  without  another  cause  in- 
tervening, or  was  it  to  operate  through  or  by  means  of  thi» 
intervening  cause?"  In  this  case  the  injury — the  hurt — was 
caused  by  the  switch  stand,  and  that  alone.  It  is  true  that 
if  any  one  of  a  great  many  circumstances  that  preceded  that 
injury,  including  the  crowding  on  the  platform,  had  never  oc- 
curred, plaintiff  would  not  have  been  where  he  was,  and  would 
not  have  been  injured;  but  no  one  of  these  circumstances  was 
directly  or  indirectly  the  cause  of  the  injury.  The  intervening 
cause,  to  be  a  shield  to  defendant,  must  be  such  as  to  actually 
break  all  connection  of  cause  and  effect  between  the  negligent 
act  and  the  injury.  To  be  asiiperseding  cause  it  must  alone, 
and  without  the  slightest  aid  from  the  act  of  defendant,  pro- 
duce the  injury,  and  to  be  a  responsible  cause  it  must  be  the 
culpable  act  of  a  responsible  party:  Shearman  and  Redfield 
on  Negligence,  sees.  31,  32,  and  cases  cited.  But  the  direct  con- 
nection of  cause  and  effect  between  the  improper  switch  stand 
and  the  injury  remains  unimpaired  in  this  case.  The  utmost 
latitude  that  could  be  given  the  evidence  would  only  warrant 
the  conclusion  that  the  culpable  act  of  the  fellow  workmea 
concurred  with  the  existing,  continuing,  negligent  act  of  de- 
fendant in  producing  the  injury.  But  the  concurrent  negli- 
gence of  the  fellow  workmen  is  of  no  importance.  Where  the 
negligent  acts  of  two  parties  concur  in  producing  an  indivisi- 
ble injury,  the  injured  party  has  his  right  of  action  against 
either:  Pastene  v.  Adams,  49  Cal.  87;  Martin  v.  North  Star 
Iron  Works,  31  Minn.  407;  Richer  v.  Freeman,  50  N.  H.  420; 
9  Am.  Rep.  267;  Atkinson  v.  Goodrich  Trans.  Co.,  60  Wis,  141; 
50  Am.  Rep.  352;  Delaware  etc.  R.  R.  Co.  v.  Salmon,  39  N.  J. 
L.  309;  23  Am.  Rep.  214. 

"The  breach  of  duty  on  which  an  action  is  brought  must 
be  not  only  the  cause,  but  the  proximate  cause,  of  the  damago 
to  plaintiff."  Under  this  familiar  language,  it  is  urged  that 
the  breach  of  duty  in  this  case  was  not  the  proximate  cause 
of  the  injury  in  the  sense  that  the  injury  was  not  one  that 
could  have  been  naturally  and  reasonably  anticipated  as  a 
result  of  such  breach  of  duty.  There  is  not  an  entire  uni- 
formity of  holding  upon  this  point.     The  rule  most  generally 
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followed,  and  which  we  adopt,  was  announced  in  Milwaukee 
etc.  R'y  Co.  v.  Kellogg,  94  U.  S.  469,  as  follows:  "  But  it  is  gen- 
erally held  tliat  in  order  to  warrant  a  finding  that  negligence, 
or  an  act  not  amounting  to  wanton  wrong,  is  the  proximate 
cause  of  the  injury,  it  must  appear  that  the  injury  was  the 
natural  and  probable  consequence  of  the  negligent  or  wrong- 
ful act,  and  that  it  ought  to  liave  been  seen  in  the  light  of  the 
attending  circumstances.     These  circumstances,  in  a  case  like 
the  present,  are  the  strength  and  direction  of  the  wind,  the 
combustible  character  of  the  elevator,  its  great  height,  and  the 
proximity  and  combustible  character  of  the  saw  mills  and 
piles  of  lumber."     But  the  argument  in  this  case  is  that  de- 
fendant could  not  reasonably  have  foreseen  or  anticipated  the 
circumstances  that  led  up  to  the  injury.     We  think  this  is  a 
misconception  of  the  rule.     Shearman  and  Redfield  on  Negli- 
gence, sec.  29,  thus  states  the  rule:  "  The  practical  solution 
of  the  question  appears  to  us  to  be  that  a  person  guilty  of  neg- 
ligence should  be  held  responsible  for  all  the  consequences 
which  a  prudent  and  experienced  man,  fully  acquainted  with 
all  the  circumstances  which  in  fact  exist,  whether  they  could 
have  been  ascertained  by  reasonable  diligence  or  not,  would 
have  thought,  at  the  time  of  the  negligent  act,  reasonably 
possible  to  follow  if  they  had  been  suggested  to  his  mind." 
The  supreme  court  of  Wisconsin,  which  fully  approves  the 
rule  announced  in  Milwaukee  etc.  Ky  Co.  v.  Kellogg,  94  U.  S. 
469,  say  in  Atkinson  y.  Goodrich    Trans,  Co.,  60  Wis.   141; 
50  Am.  Rep.  352:  "The  circumstances  which  do  in  fact  exist 
are  to  be  determined  by  the  jury  from  all  the  evidence,  and, 
where  they  have  determined  what  the  circumstances  were  at 
the  time,  then  they  can  with  some  reasonable  degree  of  cer- 
tainty determine  the  question  whether  the  result  could  reason- 
ably have  been  expected  to  occur  in  the  light  of  such  circum- 
Ftances."    As  we  have  said,  defendant's  negligence  was  a  con- 
tinuing act.     In  the  light  of  the  circumstances,  as  the  jury 
was  warranted  in  finding  them  to  exist  at  the  time,  the  injury 
was  in  a  high  degree  probable.     The  action  of  the  court  in  re- 
fusing to  take  the  question  of  proximate  cause  from  the  jury 
was  entirely  correct.    What  we  have  already  said  will  oln-iate 
the  necessity  of  any  detailed  consideration  of  the  errors  as- 
eigned  upon  the  instructions  given  and  refused.     The  charge 
of  the  court,  which  we  deem  fair  in  all  respects  to  the  defend- 
ant, was  substantially  in  accord  with  t!ie  views  here  ex{)rt;ssed. 
The  instructions  asked    and    refused   embodied  defendant's 
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views  of  the  propositions  we  have  already  discussed.  The  main 
charge  of  tlie  court  to  the  jury  was  in  writing,  but  the  court 
read  the  sections  of  the  statutes  defining  the  various  degrees  of 
negligence,  and  made  some  oral  comments  to  the  jury  in  con- 
nection therewith.  All  that  was  said  by  the  court  was  taken 
down  by  the  stenographer.  It  does  not  appear  that  it  was  not 
written  out  and  given  to  the  jury  upon  their  retirement.  No 
exception  was  taken  at  the  time  to  the  manner  of  giving  the 
instructions.  Tiie  statute  (sec.  5048,  Comp.  Laws),  requires 
the  instiuctions  to  be  in  writing.  At  the  close  of  the  instruc- 
tions, counsel  agreed  in  open  court,  "that,  at  any  time  within 
which  a  stay  was  granted,  either  party  might  take  his  or  its 
exceptions  to  the  charge,  or  any  part  thereof;"  and  witliin  the 
life  of  this  stay  defendant  took  exception  to  the  giving  of  oral 
instructions,  but  not  to  the  matter  of  the  instructions  so  given. 
We  hold  that  the  agreement  could  cover  exce{)tions  to  the 
matter  of  the  charge  only.  It  is  not  competent  for  coutisel  to 
Bit  by  and  make  no  objections  to  oral  instructions  when  given 
on  that  ground,  and  by  agreement  save  their  exceptions  weeks 
later.  Such  a  course  is  not  fair  to  the  court,  and  has  tlie  sup- 
port of  no  adjudicated  case,  so  far  as  we  know.  Wiien  counsel 
so  sit  by  witliout  objection,  they  must  be  held  to  have  waived 
the  error:  Saekett's  Instructions  to  Juries,  14;  Gartnn  v.  Union 
City  Nat.  Bank,  34  Mich.  279;  State  v.  Sipult,  17  Iowa,  575; 
Vanwey  v.  State,  41  Tex.  639.  Many  errors  are  alleged  upon 
the  rulings  of  the  court  in  the  admission  or  rejeciion  of  testi- 
mony. We  have  examined  them  all,  and  consider  them  not 
well  taken.  Their  reproduction  here  would  be  an  unwarranted 
use  of  space.  The  judgment  of  the  district  court  is  in  all 
things  affirmed.     All  concur. 

Wallin,  J.,  having  been  of  counsel,  did  not  sit  on  the  hear- 
ing of  this  case;  Judge  Winchester,  of  the  sixth  district,  sit- 
ting by  request.  

Railroad  Companiks  —  Injuries  to  Employees  —  Contributort  Neq- 
LIGENCB  IN  OCCUPYINQ  Danokrods  POSITION. — It  is  contnljutory  ne<,'li- 
goaca  oil  the  part  of  a  switchman  to  ride  in  a  sitting  position  upon  the  l)eam 
of  the  pilot  of  a  road  engine,  with  liis  feet  hanginu  down  over  the  cowcatcher, 
and  the  fact  that  upon  switch  engines  iwitehmen  ri<le  standing  upon  the 
platform  provided  for  that  pur[)()3e  in  front  of  the  engine,  has  no  tendency  to 
prove  that  they  are  justified  in  riding  in  a  sitting  position  upon  the  cow- 
catcher of  a  road  engine:  Otorer  v.  Scoftin.  82  Mich.  3t)9.  So  where  a  watch- 
Ban  in  a  railroad  yard  uses  a  j)i;itform  appropriated  to  the  transfer  of  freights, 
for  the  purpose  of  running  along  it  at  iiiglit  in  the  dark,  he  does  so  at  hia 
own  risk,  it  not  appearing  that  the  platform  was  intended  by  the  company 


766         Boss  V.  Northern  Pacific  R.  R.  Co.     [N.  Dakota, 

for  such  a  purpose,  or  that  he  had  any  reason  to  think  it  was  so  intendedt 
Hainiltnn  v.  Rirk'iiond  etc.  R'y  Co.,  83  Ga.  346.  So  where  the  plaintiff,  a 
l;il)orer  in  defendant's  employment,  and  well  acquainted  with  the  character 
and  location  of  the  road,  was  riding  in  a  "shanty  car,"  having  doors  oa 
each  side,  attached  to  a  material  train,  which  was  moving  at  a  liigh  rate  of 
apeed  over  a  new  and  crooked  roadbed,  and,  becoming  anxious  for  his 
safety,  left  his  position  at  tlio  end  of  the  car,  and  while  endeavoring  to  pass 
between  the  stove  and  one  of  the  doors  which  was  open,  was  thrown  out  by 
a  sudden  jerlt  of  the  train  and  injured,  it  was  held  that,  as  he  could  havo 
readied  the  spot  safely  by  pissing  on  the  other  side  of  the  stove  by  the 
closed  door,  he  was  guilty  of  contributory  negligence  and  could  not  recover: 
Taylor  v.  Richmnnd  etc.  R.  R.  Co.,  109  N.  C.  233.  Uidess  an  employee  is 
acting  under  orders  in  remaining  on  or  near  the  track,  he  places  himself 
there  at  his  own  peril,  and  cannot  recover  for  an  injury  there  received: 
Moore  V.  Norfolk  etc.  R.  R.  Co.,  87  Va.  489.  On  the  other  hand,  although  a 
rule  of  the  railroad  company  forbids  switchmen  to  go  between  cars  for  the 
purpose  of  coupling  or  uncoupling  them,  plaintiff  cannot  be  charged  with 
contril>atory  negligence  because,  when  injured,  he  was  standing  on  the  foot- 
board of  the  tender,  "which  was  put  there  for  switchmen  to  ride  on":  Rich' 
mond  etc.  R.  R.  Co.  y.  Jones,  92  Ala.  218.  In  Kelleher  v.  Milwaukee  etc 
R.  R.  Co.,  80  Wis.  584,  the  facts  in  evidence  were  tiiese:  The  switchmao 
was  upon  the  platform  of  a  car  which  was  being  switched  on  the  side  track. 
Water  was  running  from  a  steam  pipe  at  the  end  of  the  car,  and,  to  avoid 
it,  he  leaned  forward,  and  was  struck  by  a  shed,  wliich  was  twenty-two  and 
a  half  inclies  from  the  side  of  the  car.  His  duties  required  him  to  be  upon 
the  platform  and  at  times  to  lean  out.  There  was  evidence  tending  to 
show  that  he  did  not  know  of  the  shed  and  its  distance  from  the  track, 
and  had  not  the  means  of  such  knowledge.  Under  these  circumstances,  it 
was  held  that  the  court  could  not  say,  as  a  matter  of  law,  that  the  de- 
fendant was  not  negligent,  or  that  the  plaintiff  was  guilty  of  contributorj 
negligence. 

Master  and  Servant  —  Assumption  of  Risks  bt  Emplotkk. — The 
most  recent  cases  in  the  present  series  to  the  point  that  one  who  engages  in 
the  employment  of  another  for  the  performance  of  a  specified  duty  for  com- 
pensation takes  upon  himself  the  ordinary  perils  incident  to  the  employment 
are  enumerated  in  the  note  to  Daniel  v.  Chesapeake  etc.  R'y  Co.,  32  Am. 
St.  Rep.  892.  Assumption  of  risks  will  not  be  imputed  to  the  servant 
unless  he  has  knowledge  of  them:  Fisk  v.  Central  Pac.  R.  R.  Co.,  72  Cal.  38; 
1  Am.  St.  Rep.  22;  Rummel  v.  DiUoorth,  131  Pa.  St.  509;  17  Am.  St.  Rep. 
827:  Geor<jia  Pac.  R'y  Co.  v.  Da>is,  92  Ala.  300;  25  Am.  St.  Rep.  47;  Clark 
▼.  Missouri  Pac.  R'y  Co.,  48  Kan.  654;  Carlson  v.  Oregon  Short  Line  etc.  R'y 
Co.,  21  Or.  450.  But  such  knowledge  will  be  presumed  to  exist  where  the 
risks  are  apparent  to  ordiiiary  observation:  Ro!seih  v.  Smith,  38  Minn.  14;  8 
Am.  St.  Rep.  637;  Kean  v.  Detroit  etc.  Rolliwj  Mills,  66  Mich.  277;  11  Am. 
St.  Rep.  492;  Nadau  v.  White  River  Lwnber  Co.,  76  Wis.  120;  20  Am.  St. 
Rep.  29;  O'Neal  v.  Chicago  etc.  R'y  Co.,  132  Ind.  110;  McLaren  v.  WiUistOH, 
48  Minn.  299.     See  also  note  to  Shortel  v.  St.  Joseph,  24  Atn.  St.  Rep.  322. 

Master  and  Servant  —  Duty  of  Master  to  Furnlsh  Safb  APFLiANoai 
AND  Safe  Place  to  Work  in.  — It  is  the  duty  of  the  master  to  provide  and 
maintiin  suitable  means  and  instrumentalities  for  the  conduct  of  his  busi- 
ness: Wor7iiflly. Maine  etc.  R.  R.  Co.,  19  Me.  397;  1  Am.  St.  Rep.  321;  LittU 
Rock  etc.  R'y  Co.  v.  Levered,  48  Ark.  333;  3  Am.  St.  Rep.  230;  Richmond  etc 
R'y  Co.  V.  Norment,  84  Va.  167;  10  Am.  St.  Rep.  827;  OriJ/iu  T.  BotUm  etc 
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i?.  R.  Co.,  148  Mass.  143;  12  Am.  St.  Rep.  526;  LewU  v.  Seiferf,  116  Pa.  St. 
628;  2  Am.  St.  Rep.  631;  Wdhash  etc.  R'y  Co.  t.  Morgan,  132  Ind.  430{ 
Muirkead  v.  Hannibal  etc  R.  R.  Co.,  103  Mo.  251.  This  duty  extends  totha 
inaiatenance  of  a  safe  roadway:  McKee  v.  Chicafjo  etc.  R'y  Co.,  83  Iowa,  616; 
and  a  projecting  rock  endangering  brakemen  in  tlie  discharge  of  their  dutiea 
is  a  defect  which  will  render  a  railroad  company  liable  for  injuries  resulting 
from  its  existence:  Georgia  Pae.  R'y  Co.  v.  Davis,  92  Ala.  300;  25  Am.  St. 
Rep.  47.  In  Bonner  v.  La  None,  80  Tex.  117,  a  railroad  company  was  held 
liable  for  injuries  caused  by  a  collision  with  a  switch  stand  placed  too  near 
the  track,  the  court  laying  down  the  general  rule  that  a  company  is  respon- 
sible to  one  of  its  servants  for  injuries  sustained  without  fault  or  negligence 
on  his  part  from  its  negligent  construction  or  erection  of  an  appendage  of  its 
road  which  subjects  its  employees  to  unnecessary  hazard  and  danger,  which 
the  injured  party  could  not  reasonably  have  anticipated  and  of  which  he  was 
not  informed.  Similarly,  constructing  and  maintaining  a  side  track  so  near 
to  a  building  in  the  yards  of  a  railroad  company,  and  under  its  control,  as  to 
endanger  the  lives  of  its  employees  while  switching  cars  on  said  track,  is  a 
violation  of  the  duty  of  the  company  to  provide  a  safe  place  for  its  employees 
to  work  in:  Sweet  v.  Michigan  Vent.  R.  R.  Co.,  87  Mich.  559;  and  in  an  ac» 
tion  against  a  railroad  company  for  the  death  of  a  switchman  caused  by  the 
proximity  of  a  shed  to  a  side  track,  a  finding  by  the  jury  that  "the  shed  was 
so  close  to  the  track  as  to  render  the  place  unnecessarily  dangerous  to  em- 
ployees in  performing  their  duties  at  that  place  "  is  a  sufficient  finding  of 
defendants' neglis;ence:  Kelleher  v.  Milwaukee  etc.  R.  R.  Co.,  80  Wis.  584.  On 
the  other  hand,  where  tlie  plaintiff,  in  attempting  to  get  out  of  an  ash  pit 
between  the  rails,  from  which  he  was  slioveling  ashes,  was  struck  by  a  locomo- 
tive, and  it  was  shown  that  near  the  pit  there  was  a  water  plug  so  arranged 
that  a  locomotive  discharging  ashes  into  the  pit  could  at  the  same  time  take 
water,  it  was  error  in  the  court  to  submit  to  the  jury  the  question  whether 
the  relative  position  of  the  water  plug  and  the  stopping  place  was  an  im- 
proper and  negligent  construction:  Reichel  v.  New  York  etc.  R.  R.  Co.,  130 
N.  Y.  682.  And  a  brakeman  is  held  to  assume  the  risk  of  injury  caused  by 
the  negligence  of  the  company's  employees  in  leaving  a  freight  car  on  a  side 
track  so  as  to  injure  the  brakeman  while  riding  on  a  passing  train:  Schaub 
▼.  Hannibal  etc.  R'y  Co.,  106  Ma  74. 

Negligenck.  —  Proximate  and  Remotb  Cause:  See  notes  to  Broum  r. 
Chkaijo  etc.  R'y  Co.,  41  Am.  Rep.  53-58;  Forney  ■v.  Qeldmacher,  42  Am.  Rep, 
390-393;  Heney  r.  Dennis,  47  Am.  Rep.  381;  Campbell  v.  City  qf  SlilluxUert 
50  Am.  Rep.  569-574;   White  v.  Conly,  52  Am.  Rep.  157-166. 
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In  re  Danob. 

[2  NoBTH  Dakota,  184.] 

JVBTion  o»  THS  Pkacb —  Validitt  of  Judgment.  — When  the  trial  is  by 
jury,  the  justice  mast  enter  judgment  at  once  in  accordance  with  the 
▼erdict,  and  snch  entry  must  be  made  within  the  township  and  county 
for  which  he  was  elected. 

Okrtioraki,  to  VVuom  Should  bb  Dirkctkd. — A  writ  of  certiorari  cannot 
be  directed  to  an  ex-ofUcer  after  he  has  parted  with  the  record  which 
it  is  sought  to  have  reviewed. 

Obbtiorari  —  Conclusiveness  o?  Record.  —  In  reviewing  a  judgment  of 
•  justice's  court  upon  a  common-law  writ  of  certiorari,  the  record  im- 
ports verity,  and  cannot  be  contradicted  by  the  supplemental  return  of 
the  justice. 

Cebtiorarl  —  Tub  Necessary  Presumption  Arising  trom  a  Record 
cannot  be  contradicted  by  parol  evidence  any  more  than  the  express 
words  of  the  record  itself, 

W.  E.  Dodge  and  W.  E.  Purcell,  for  the  appellant. 

Benton  and  Amidon,  for  the  respondent. 

Bartholomew,  J.  The  facts  giving  rise  to  this  case,  briefly 
stated,  are  as  follows:  One  A.  W.  Kuhn  was  justice  of  the 
peace  in  Norman  township,  Cass  County.  An  action,  properly 
brought  on  for  trial  before  said  justice  and  a  jury  on  January 
3,  1890,  at  a  point  in  said  township  agreed  upon  by  the  parties 
thereto,  and  in  which  the  petitioner  in  this  case  was  one  of 
the  defendants,  resulted  in  a  judgment  against  the  defendants. 
On  March  22,  1890,  the  petitioner  obtained  from  the  judge  of 
the  district  court  of  Cass  County  a  writ  o(  certiorari  to  review 
said  judgment.  In  the  interim  the  official  term  of  said  Kuhn 
had  expired  and  his  docket  has  passed  to  the  possession  of  his 
successor,  one  William  G.  Dance.  The  writ  was  directed  to 
Justice  Dance,  requiring  him  to  send  up  a  transcript  of  the 
records  and  proceedings  in  the  case  and  of  all  the  pleadings 
and  papers  on  file  in  his  office  relating  thereto.  The  return 
of  this  officer  to  the  writ  showed  a  complete  and  legal  judg- 
ment. Every  entry  which  the  law  required  should  be  made 
had  been  made.  We  do  not  understand  that  this  is  ques- 
tioned. At  the  end  of  the  formal  judgment  and  preceding  the 
signature  of  the  justice,  were  the  words,  "  Dated  at  Kiiuired, 
Cass  County,  N.  D.,  January  3rd,  1890."  Kindred  is  a  village 
in  Norman  township.  When  this  return  was  in,  petitioner 
applied  for  and  obtained  a  supplemental  writ,  directed  to  Ex- 
Justice  Kuhn,  requiring  him  to  return  a  full  "statement"  of 
all  his  proceedings  in  said  action.     This  supplemental  writ 
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was  issued  upon  an  affidavit  tending  to  show  that  the  state- 
ments in  the  record  were  in  fact  false.  When  the  response  of 
Mr.  Kuhn  to  the  supplemental  writ  was  received,  it  stated 
that  when  the  verdict  of  the  jury  was  returned  he  adjourned 
court,  without  fixing  time  or  place  of  further  meeting,  and 
took  his  docket  and  went  to  the  city  of  Wahpeton,  in  Rich- 
land County,  where  on  January  5,  1890,  the  judgment  was 
entered  and  signed.  If  the  statements  contained  in  the  re- 
turn of  Ex-justice  Kuhn  be  true,  he  lost  jurisdiction  of  the 
case  wlien  he  adjourned  as  stated,  and  all  his  subsequent  acts 
were  without  autliority.  Our  statute  (Comp.  Laws,  sec.  6104) 
requires  the  justice,  when  a  trial  is  by  jury,  to  enter  judgment 
at  once  in  accordance  with  the  verdict;  and  by  section  61U9  this 
judgment  must  include  the  costs  allowed  by  law  to  the  pre- 
vailing party.  These  provisions  are  mandatory:  Hull  v. 
Mallory,  56  Wis.  355;  McNamara  v.  Spees,  25  Wis.  539;  Brady 
V.  Taber,  29  Mich.  199.  Nor  could  Justice  Kuhn  legally  en- 
ter judgment,  or  tax  costs,  or  exercise  any  other  judicial  func- 
tion outside  the  township  and  county  for  which  he  was  elected. 
Section  6041,  Compiled  Laws,  requires  justices  of  the  peace 
to  keep  their  oflices  and  hold  their  courts  at  some  place  within 
Buch  county  and  township;  and  for  a  construction  of  similar 
provisions,  see  State  v.  Marvin,  26  Minn.  323,  Phillips  v. 
Thralls,  26  Kan.  780.  But  when  the  return  of  Ex-Justice 
Kuhn  was  received,  the  defendant  moved  the  court  to  quash 
the  supplemental  writ  and  return  upon  the  following  grounds, 
among  others:  1.  That  the  writ  of  certiorari  cannot  be  di- 
rected to  an  ex-official  after  he  has  parted  with  the  record  that 
is  sought  to  be  reviewed;  2.  That  a  parol  return  made  by 
an  ex-official  is  not  competent  to  contradict  the  record  kept 
by  him  at  the  time  of  the  transactions.  This  attack  was  un- 
successful in  the  district  court,  and  the  defendant  brings  the 
questions  to  this  court  by  appeal. 

The  points  above  specified  were  well  taken,  and  the  motion 
should  have  been  sustained.  To  sustain  the  position  that  the 
writ  of  certiorari  may  be  directed  to  an  ex-officer  after  he  has 
parted  with  the  record  respondent  relies  upon  Harris  v.  Whit- 
ney, 6  How.  Pr.  175,  and  Conover  v.  Devlin,  15  How.  Pr.  470. 
The  cases  do  not  go  far  enough.  There  is  no  allusion  to  the 
real  point  here.  Those  cases  do  hold  that  the  writ  may  run 
to  an  ex-officer,  but  there  is  no  suggestion  that  such  ex-officer 
was  not  in  each  of  those  cases  in  possession  of  the  record  to 
b«  reviewed.     On  the  contrary,  in  Cohov^t  v.  Devlin,  15  How. 
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Pr.  470,  the  writ  directed  the  ex-oflBcer  "  to  certify  to  this  oonrt 
the  proceedings  had  before  him  in  this  matter  and  the  record 
thereof"  (the  italics  are  ours),  thus  clearly  showing  that  such 
ex-officer  had  the  record  in  his  possession.  And  to  support 
the  position  that  the  writ  was  properly  directed  the  court 
quote  the  following  from  Bacon's  Abridgments,  "  Certiorari," 
F:  "  If  the  person  who  ought  to  certify  a  record,  as  a  justice 
of  the  peace  who  hath  taken  a  recognizance,  or  a  judge  of  nisi 
j)rius  who  hath  taken  a  verdict,  or  a  coroner  who  hath  taken 
an  inquest,  die  with  the  record  in  his  custody,  the  certiorari 
may  go  to  his  executor."  Certainly  that  authority  would 
never  be  cited  to  show  that  the  writ  could  run  to  one  not  in 
possession  of  the  record.  Neither  can  it  be  said  from  what 
appears  in  the  case  that  the  party  to  whom  the  writ  was  di- 
rected was  not  in  the  possession  of  the  record  in  Harris  v. 
Whitney,  6  How.  Pr.  175.  There  was  in  that  case  no  motion 
to  quash  the  return,  but  it  was  claimed  that  the  return  was 
a  nullity  on  the  authority  of  Peck  v.  Foot,  4  How.  Pr.  425, 
where  the  court  held  that  the  return  was  an  official  act,  and 
could  only  be  made  by  an  officer.  The  case  of  Harris  ▼. 
Whitney,  6  How.  Pr.  175,  overrules  the  case  of  Peck  v.  Foot,  4 
How.  Pr.  425,  and  holds  that  the  return  may  be  made  by  an 
ex-officer — a  holding  that  would  be  generally  followed  to-day, 
even  as  to  the  common-law  writ,  if  such  ex-officer  still  re- 
tained the  record  to  be  reviewed.  It  is  true,  however,  that 
the  return  made  by  the  the  ex-officer  in  Harris  v.  Whitney,  6 
How.  Pr.  175,  was  of  matter  not  of  record.  So  far  as  any  re- 
port shows,  there  was  no  transcript  in  the  return;  certainly 
there  was  nothing  in  the  return  to  contradict  the  record  made 
below.  But  how  far  short  this  case  falls  of  being  an  authority 
under  our  statute  and  in  this  state  will  become  clear  when  we 
remember  that  the  court  upheld  the  subject-matter  of  that  re- 
turn upon  the  theory  —  and  expressly  so  state — that  it  was 
competent  for  an  ex-officer  to  make  his  return  by  affidavit; 
and  that,  if  such  ex-officer  died  before  return  made,  the  case 
could  be  heard  on  the  affidavits  of  bystanders,  and  that  each 
party  could  prepare  such  affidavits  and  serve  on  opposite 
party;  thus  clearly  showing  that  in  the  judgment  of  the  court, 
under  the  statute  then  governing  them,  an  issue  of  fact  might 
be  determined  by  the  superior  court  on  certiorari.  The  au- 
thorities hereafter  cited  will  show  that  such  a  proceeding  is 
unknown  under  the  common-law  writ.  Our  statute  seems 
conclusive  upon  the  point  that  the  writ  cannot  run  to  an  ex- 
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officer  who  has  parted  with  the  record.  Section  6509,  Compiled 
Laws,  reads:  "  The  writ  may  be  directed  to  the  inferior  court, 
tribunal,  board,  or  officer,  or  to  any  other  person  having  the 
custody  of  the  records  or  proceedings  to  be  certified."  It  is 
only  when  such  "  other  person  "  has  the  custody  of  the  record 
or  proceedings  that  the  writ  can  be  directed  to  him.  Again, 
sec.  5510  reads:  "The  writ  of  certiorari  shall  command  the 
party  to  whom  it  is  directed  to  certify  fully  to  the  court  issu- 
ing the  writ,  at  a  specified  time  and  place,  and  annex  to  the 
writ  a  transcript  of  the  record  and  proceedings,  describing  or 
referring  to  them  with  convenient  certainty,  that  the  same 
may  be  reviewed  by  tiie  court;  and  requiring  the  party  in  the 
meantime  to  desist  from  further  proceedings  in  the  matter  to 
be  reviewed."  What  does  the  statute  mean  by  a  transcript? 
Webster  defines  it:  "That  which  has  been  transcribed;  a 
writing  or  composition  consisting  of  the  same  words  as  the 
original;  a  written  copy."  There  can  be  no  transcript  of  that 
which  never  had  a  prior  existence.  How,  under  that  statute, 
can  a  matter  resting  purely  in  the  memory  of  an  ex-justice, 
and  by  hira  reduced  to  writing  for  the  first  time  after  the  writ 
is  served  upon  him,  have  any  standing  in  court  as  a  return 
to  a  writ  of  certiorari f  But,  more,  tlie  very  definition  and 
office  of  the  common-law  writ  preclude  its  running  to  any- 
one who  has  not  possession  of  the  record  to  be  reviewed.  In 
Bacon's  Abridgments  it  is  thus  defined:  "A  certiorari  is  an 
original  writ,  issuing  out  of  chancery  or  the  king's  bench,  di- 
rected to  the  judges  or  officers  of  inferior  courts,  cotnmanding 
them  to  return  the  records  of  a  cause  depending  before  them, 
to  the  end  that  the  party  may  have  the  more  sure  and  speedy 
justice  before  him  or  such  other  justices  as  he  shall  assign  to 
hear  the  cause."  The  substance  of  this  definition  has  never 
been  departed  from  except  where  the  statute  has  broadened 
the  scope  of  the  writ.  In  Donahue  v.  Will  Co.,  100  111.  94, 
it  is  said:  "It  [the  writ  of  certiorari]  requires  no  return  of 
the  evidence  or  certificate  of  facts  outside  the  record,  and  the 
trial  must  be  had  upon  the  record  alone."  Again  from  the 
same  court:  "The  common-law  writ  of  certiorari  simply 
brings  before  the  court  for  inspection  the  record  of  the  infer- 
ior tribunal  or  body,  and  its  judgment  affects  the  validity  of 
the  record  alone  —  that  is,  determines  that  it  is  valid  or  in- 
valid:" Hyslop  V.  Finch,  99  111.  171.  If  only  the  record  can 
be  returned  or  considered,  then  only  the  custodian  of  the 
record  o»n  make  return.     In  Milwaukee  Iron  Co.  v.  Schubel, 
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29  Wis.  444,  9  Am.  Rep.  591,  it  is  held  that  the  party  wha 
has  the  custody  of  the  record,  and  lie  alone,  can  make  return 
to  the  writ.  Wood  on  Mandamus,  page  173,  thus  states  the 
rule:  "  It  [the  writ  of  certiorari]  is  addressed  to  all  the  per- 
sons whose  return  is  necessary  to  enable  the  court  to  deter- 
mine the  regularity  or  validity  of  the  proceedings  of  the 
officer  or  tribunal  sought  to  be  reviewed,  and  the  fact  that 
the  person  is  out  of  ollice  is  no  oV)jection  if  he  has  the  custody 
of  the  record."  In  addition,  on  this  point,  see  SUite  v.  City  of 
Fond  du  Lac,  42  Wis.  287;  Crawford  v.  Township  Board,  22 
Mich.  405;  People  v.  Supervisors,  1  Hill,  195;  People  v.  Com- 
missioners, 30  N.  Y.  72;  State  v.  Noonan,  24  Minn.  125;  Wards- 
worth  V.  Sibley,  38  Wis,  486;  Roberts  v.  Commissioners,  24 
Mich.  182;  People  v.  Hill,  65  Barb.  171;  Farmington  River 
etc.  Co.  v.  County  CommWs,  112  Mass.  206;  Commonwealth  v. 
Wiathrop,  10  Mass.  177;  Rutland  v.  County  Commas,  20  Pick. 
71. 

Upon  the  theory  that  the  supplemental  return  contradicta 
the  record  entries,  and  to  show  the  competency  of  such  re- 
turn fur  that  purpose,  the  case  of  Blair  v.  Hamilton,  32  Cal. 
50,  is  relied  upon  by  respondent.  Tiiat  case  is  based  upon 
People  V.  Board  etc.,  14  Cal.  479,  and  Lowe  v.  Alexander,  15 
Cal.  300.  No  other  cases  are  cited.  Tlie  California  statute 
is  identical  with  our  own,  so  far  as  the  scope  of  the  writ  is 
concerned,  though  their  practice  act  gives  a  wider  range  of 
investigation  under  the  writ  than  we  have;  but  that  is  imma- 
terial. But  these  cases  are  hardly  authority  for  the  position. 
In  People  v.  Board  etc.,  14  Cal.  479,  and  Blair  v.  Hamilton,  32 
Cal.  50,  it  was  held  that  the  superior  court  had  the  right  to 
have  before  it  the  evidence  on  which  the  inferior  tribunal 
based  the  conclusion  that  it  had  jurisdiction,  and  that,  where 
this  evidence  did  not  establish  jurisdiction  as  matter  of  law, 
the  action  of  the  inferior  tribunal  could  be  set  aside.  No 
efiTort  was  made  in  either  of  those  cases  to  contradict  any 
statement  of  fact  contained  in  the  record  by  matter  resting 
in  parol.  In  Lowe  v.  Alexander,  15  Cal.  300,  there  was  no 
question  on  certiorari  before  the  court.  An  incidental  refer- 
ence was  made  to  the  holding  in  People  v.  Board  etc.,  14  Cal. 
479.  The  learned  judge  who  wrote  the  opinion  in  People  ▼. 
Board  etc.,  14  Cal.  479,  used  this  language,  at  page  500:  "The 
provisions  of  our  statute  are  merely  in  affirmance  of  the  com- 
mon law.  The  nature  and  effect  of  the  writ  remains  un- 
changed.    Its  functions  are  neither  enlarged  nor  diminished, 
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and  the  rules  and  principles  which  govern  its  operation  are 
still  the  same."  Our  statute  being  identical  with  that  of 
California,  of  course  all  the  decisions  under  the  common-law 
writ  should  have  proper  weight  in  this  state.  Many  of  the 
cases  already  cited  announce  in  positive  terms  that  the  re- 
viewing court  can  consider  only  the  record  made  by  the  infe- 
rior tribunal,  which  is  simply  declaring  in  another  form  that 
the  record  cannot  be  contradicted.  This  is  specially  true  of 
the  cases  cited  from  Illinois  and  Massachusetts.  The  point 
is  emphasized  that  the  record  cannot  be  contradicted,  but  the 
case  must  be  decided  upon  an  inspection  of  the  record.  In 
State  V.  Kemen,  61  Wis.  494,  it  is  said:  "  Upon  a  writ  of  cer- 
tiorari nothing  can  be  inquired  into  except  what  appears  of 
record  in  the  inferior  court  or  body,  and  upon  the  return  no 
parol  testimony  is  allowed  to  establish  any  issue  made  by  the 
return  to  the  allegations  contained  in  the  petition  for  the 
writ."  Weaver  v.  Lammon,  62  Mich.  36G,  was  certiorari  to  a 
justice  of  the  peace.  He  made  return  of  a  transcript  of  the 
record,  and  also  of  certain  matters  not  of  record,  and  tliese 
matters  contradicted  the  record.  Said  the  court:  "The  judg- 
ment as  it  a{)pears  entered  in  the  docket  must  control.  Tlie 
record  of  his  judgment  in  liis  docket  cannot  be  contradicted  by 
his  return  to  the  writ."  That  case  cannot  he  distinguished  in 
principle  from  this  case,  except  that  the  return  of  the  extra- 
neous matter  was  an  official  act  of  the  justice  before  his  term 
expired.  Miller  v.  McCullough,  21  Ark.  426,  was  an  attack 
by  certiorari  on  a  justice-court  judgment.  The  petition  for 
the  writ  alleged  that  the  defendant  was  not  served  witli  pro- 
cess in  the  proper  township.  The  transcript  sent  up  by  the 
justice  in  obedience  to  the  writ  showed  service  in  the  proper 
township,  but  the  defendant  in  the  certiorari  proceeding  ad- 
mitted in  open  court  that  service  was  not  made  in  the  town- 
ship stated  in  the  return.  Held,  tliat  on  certiorari  tiie  record 
was  conclusive  even  as  against  such  admission:  See  also  Frail 
V.  Waldron,  2  N.  J.  L.  135;  Inhabitants  etc.  v.  County  ConunWs, 
5  Allen,  13;  Cassidy  v.  Mlllerick,  52  Wis.  379.  It  is  seldom 
that  a  case  can  be  cited  so  entirely  in  point  to  the  matter  un- 
der discussion  as  is  this  last  case  from  Wisconsin.  That  case 
was  certiorari  to  a  justice  of  the  peace.  There  had  been  aa 
adjournment  in  the  case,  and  it  was  claimed  that  the  justice 
failed  prior  to  such  adjournment,  or  while  the  parties  were 
present,  to  enter  in  his  docket  any  place  to  which  said  cause 
was  adjourned,  but  that  at  some  subsequent  time   he   had 
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added  to  the  docket  entry  the  following  words:  "At  my  office, 
in  the  town  of  Poysippi.  S.  B.  Halleck,  justice  of  the  peace." 
It  was  also  claimed  that  on  the  adjourned  day  the  case  wai 
not  called  at  the  office  of  the  justice,  but  at  a  town  hall  some 
miles  distant.  The  justice  was  required  to  make  a  return  as 
to  these  allegations,  and  his  return  showed  the  allegatii)nB  to 
be  true;  but  the  record  certified  up  in  obedience  to  the  writ 
showed  the  quoted  words  regularly  entered  in  connection 
with  the  time  of  adjournment.  The  court,  after  a  review  of 
the  authorities,  say:  "These  decisions  clearly  indicate  that 
in  reviewing  a  judgment  of  a  justice  court  upon  a  common- 
law  writ  of  certiorari,  the  record  imports  verity  notwithstand- 
ing the  statements  of  the  justice  to  the  contrary,  even  upon 
matters  of  jurisdiction.  The  cases  also  dispose  of  the  ques- 
tion as  to  the  place  of  calling  the  suit  at  the  time  to  which  it 
was  adjourned.  Upon  such  a  writ  it  must  be  conclusively 
presumed  that  it  was  called  at  his  office.  To  allow  the  re- 
turn to  have  any  effect  as  against  the  record  and  the  pre- 
sumptions arising  from  it  would  be  to  authorize  issues  of  fact 
as  to  wluit  did  or  did  not  occur."  To  our  minds,  the  conclu- 
sion thus  reached  is  unavoidable  on  principle.  To  permit 
the  record  to  be  impeached  by  the  recollections  of  the  justice 
is,  in  effect,  contradicting  the  return  by  parol  evidence;  and 
there  is  such  an  avalanche  of  authority  against  that  proceed- 
ing that  no  one  would  claim  that  it  could  be  done.  If  the 
supplemental  return  was  properly  received  in  this  case,  then 
«re  are  reduced  to  this  position:  When  Justice  Dance  certified 
the  record  in  obedience  to  the  writ,  had  the  petitioner  sought 
to  bring  in  Ex-justice  Kuhn,  and  show  by  his  affidavit  or  his 
oral  testimony  in  open  court  that  the  statements  in  the  record 
were  untrue,  such  a  course  would  not  have  been  tolerated  for 
a  moment.  But  Mr.  Kuhn,  a  private  citizen,  is  allowed  to 
make  an  unsworn  statement  out  of  court,  dignify  it  with  the 
name  of  a  "  return,"  and  by  the  magic  of  that  name  the  state- 
ment is  powerful  enough  to  scatter  a  record  which  the  same 
matter,  coming  from  the  same  party  under  the  solemnity  of 
an  oath,  would  be  powerless  to  touch.  Further,  the  statute 
makes  the  transcript  prima  facie  evidence  of  all  the  facts 
tlierein  stated.  The  supplemental  return  contradicts  the 
transcript.  The  transcript  is  entitled  to  as  much  weight  as 
the  unsworn  statement  of  a  private  citizen.  Suppose  the 
truth  of  that  statement  be  questioned,  how  is  a  court  to  reach 
a  decision?    No  evidence  can  be  introduced  to  fortify  or  de- 
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feat  either  the  transcript  or  the  statement.  By  what  instru- 
mentality is  the  court  to  solve  the  dilemma?  By  the  allow- 
ance of  the  supplemental  return  an  issue  of  fact  would  be 
formed  in  a  proceeding  where  the  trial  of  an  issue  of  fact  is 
positively  prohibited  by  law.  It  is  true  that  in  nearly  all 
the  states  there  now  exists  some  form  of  statutory  writ  of  cer- 
tinrari  broader  in  its  scope  and  more  flexible  in  its  operation 
than  the  common-law  writ  to  which  we  are  confined. 

It  is  urged  upon  us,  however,  that  the  return  to  the  supple- 
mental writ  does  not,  in  fact,  contradict  the  record  of  the  jus- 
tice as  the  statute  requires  it  to  be  kept;  that  the  statute 
nowhere  requires  the  justice  to  enter  the  time  or  place  of  en- 
tering judgment;  and  that  the  words,  "  Dated  at  Kindred, 
Cass  County,  N.  D.  January  3rd,  1890,"  not  being  required  by 
statute,  form  no  part  of  the  record  proper,  and  hence  can  bo 
contradicted  by  parol.  It  is  true  that  entry  is  not  specially 
enjoined.  We  may  erase  it,  and  still  the  difficulty  is  not  re- 
moved, because  the  facts  stated  in  that  entry  are  necessarily 
presumed  from  what  the  law  does  require  to  be  made  matter 
of  record.  In  every  case  in  justice  court,  wlien  all  the  entries 
that  the  law  requires  to  be  made  are  made  (and  there  is  no 
claim  that  the  transcript  as  returned  in  this  case  does  not  show 
all  the  entries  required  by  statute),  the  record  must  necessarily 
show  a  valid  judgment;  otlierwise  a  judgment  of  a  justice  of 
the  peace  could  not  be  proven  by  the  docket  or  a  transcript 
thereof.  But,  as  we  have  already  seen,  the  judgment,  in  order 
to  be  valid,  must  be  entered  at  once  on  the  return  of  the  ver- 
dict, and  the  justice  nmst  make  the  entry  while  in  the  proper 
township  and  county.  Hence,  in  this  case,  with  the  quoted 
entry  erased,  we  must  presume  from  the  record  that  the  judg- 
ment was  entered  on  January  3,  1890,  in  Norman  township, 
Cass  County,  North  Dakota;  otherwise  we  would  have  a  judg- 
ment containing  every  entry  that  the  statute  requires,  yet  void 
on  its  face.  To  allow  the  necessary  presumptions  arising  from 
a  record  to  be  contradicted  by  parol  would  be  just  as  fatal  to 
a  record  in  every  case  as  to  allow  the  express  words  of  the  rec- 
ord to  be  contradicted.  In  Cassidy  v.  Millerick,  52  Wis.  379, 
the  justice  stated  that  he  called  the  case  at  the  town  hall 
three  miles  fron\  liis  office,  but  the  court  said:  "  Upon  such  a 
writ  [certiora7-i]  it  must  be  conclusively  presumed  that  it  was 
called  at  his  office.  To  allow  the  return  to  have  any  efTecL  a.s 
against  the  record  and  the  presumptions  arising  from  it,  wouM 
be  to  authorize  issues  of  fact  as  to  what  did  or  did  not  occur." 
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The  evil  that  would  result,  in  cases  of  this  character,  from 
holding  that  the  record  imports  verity,  is  far  less  than  the 
evil  that  would  result  from  permitting  court  records  to  be 
frittered  away  by  the  memory  of  man.  Nor  do  we  think  the 
petitioner  was  without  remedy  in  this  case;  but  that  ques- 
tion, while  important,  is  not  controlling.  It  often  happens 
that  a  party  is  witliout  remedy  except  against  the  ofi'ending 
official.  It  was  well  said,  in  Cassidy  v.  Millerick,  52  Wis.  379: 
"The  question  is  not,  whether  the  defendant  had  a  remedy 
but  was  he  entitled  to  the  one  he  souglit  in  this  writ  ?"  For 
the  reasons  above  stated,  the  district  court  is  directed  to  re- 
verse its  judgment,  and  quash  the  supplemental  writ  and  the 
return  thereto.     All  concur. 

Corliss,  C.  J.  I  concur  on  the  ground  that  the  record  of 
the  case  showed  that  the  judgment  was  entered  at  the  proper 
time  and  place,  and  that  this  record  cannot  be  overthrown 
by  the  parol  return.  There  can  be  no  stronger  presumption 
that  an  officer  will  make  a  false  record  than  that  he  will  make 
a  false  return.  The  issue  between  the  record  and  the  return 
cannot  be  litigated;  and  as  one  or  the  other  must  prevail,  it 
is  consonant  with  sound  principle  to  give  verity  to  the  record. 

Justices  of  Peace  — Judgment  —  Time  of  Entry. — When  a  justice  of 

the  peace  fails  to  enter  judgment  within  ninety  daya  after  a  verdict  has  been 
rendered  in  tlie  case,  a  judgment  then  rendered  by  hira  is  without  jurisdic- 
tion, and  void:  Tomlinson  t.  Litze,  82  Iowa,  32;  31  Am.  St.  Hep.  458,  and 
note. 

Certiorari  —  To  Whom  should  be  Directed.  — The  police  judge  who 
presided  at  the  trial  to  be  reviewed  on  certiorari  is  still  couipetent  to  perfect 
his  answer  to  the  certiorari,  thougli  he  has  retired  from  office  and  become 
assistant  city  attorney,  if  it  does  not  appear  that  he  has  taken  any  part  ac 
ooansel  in  the  certiorari  case:  Phillipi  t.  Atlanta,  87  Ga.  62. 
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[2  NoETH  Dakota,  245.] 
Mechanic's  Liens.  —  A  lien  for  labor  or  material  is  paramount  to  the  lien 

of  a  mortgage  executed  after  the  building  was  commenced,  but  befor* 

such  labor  or  material  was  furnished. 
MidHANio's  LiENa  FOR  ADDITIONS,  Elargements,  OB  ALTERATIONS,  made 

after  a  building  is  finished,  do  not  attach  from  the  commencement  of  the 

original  building,  but  only  from  the  commenceineat  of  such  additions, 

enlargements,  or  alterations. 
MioiiANic's  Liens.  —  Though  a  Change  in  the  Plan  o»  a  Building,  or 

of  some  part  thereof,  is  made  whde  it  is  in  process  of  coustruotioo,  a  liea 
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for  labor  or  materials  furnished  in  connection  with  such  change  attachea 
ma  of  the  date  of  the  commencement  of  the  building,  and  takes  preca* 
denca  over  any  mortgage  executed  aftar  auch  commencement  and  before 
tuch  change  in  plan,  although  tha  mortgagee,  in  making  his  loan,  took 
into  consideration  the  plana  and  specifications  of  the  builditig  as  then 
existing,  and  advanced  •utficieut  money  to  have  carried  them  out  had 
they  not  been  changed. 

Action  to  foreclose  a  lien.    Judgment  for  plaintiflf.     De- 
fendant appeals. 

Burke  Corhctt,  for  the  appellant. 

Fred.  B.  Lathrop,  for  the  respondent. 

Bartholomew,  J.  This  is  a  contest  for  priority  between 
plaintiff,  the  Haxtun  Steam  Heater  Company,  a  mechanic's 
lien  liolder,  and  the  defendant,  the  Dakota  Investment  Com- 
pany, a  mortgagee.  There  was  a  decree  below  for  the  plain- 
tiff, and  the  investment  company  appeals.  Section  5478  of 
our  Compiled  Laws  reads  as  follows:  "  The  liens  for  labor 
done  or  things  furnished  shall  have  priority  in  the  order  of 
the  filing  of  the  accounts  thereof,  as  aforesaid,  and  shall  be 
preferred  to  all  other  liens  and  encumbrances  which  may  be 
attached  to  or  upon  said  building,  erection,  or  other  improve- 
ment, and  to  the  land  on  whicii  the  same  is  situated,  or  either 
of  them,  made  subsequent  to  tiie  commencement  of  said  build- 
ing, erection,  or  other  improvement."  The  unquestioned  facts 
are  these:  One  Gordon  was  the  owner  of  certain  lots  in  the 
city  of  Grand  Forks,  upon  which  he  desired  to  erect  an  hotel 
building.  On  August  12,  1889,  he  commenced  the  erection  of 
said  building.  August  17,  1889,  Gordon  executed  to  the  ap- 
pellant a  mortgage  upon  said  lots  for  the  sum  of  $10,550;  that 
said  mortgage  was  properly  recorded  on  August  19,  1889;  that 
in  October,  1889,  Gordon  entered  into  a  contract  with  the  re- 
spondent, by  which  respondent  agreed  to  place  a  steam  heat- 
ing apparatus  in  said  building,  which  was  funiislied  and  put 
in  place  in  November  and  December  of  tliat  year,  and  before 
the  completion  of  the  building;  and  within  the  required  time 
respondent  furnished  and  filed  the  necessary  documents  to 
perpetuate  its  lien  for  the  unpaid  amount  due  for  such  heat- 
ing apparatus.  The  appellant  introduced  certain  evidence, 
which,  on  motion  of  respondent,  was  subsequently  stricken 
out  by  the  court  as  immaterial.  This  action  of  the  court  is 
assigned  as  error.  The  rejected  evidence  showed  that  before 
the  building  was  commenced,  Gordon  procured  an  arcliitect 
to  make  plans  and  specifications  therefor;  that  tliere  was  no 
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general  contractor  for  the  erection  of  the  building,  but  that 
Gordon  contracted  with  various  parties  for  dififerent  lines  of 
material  and  work  as  the  same  were  needed ;  that  said  plans 
and  specifications  .were  always  used  as  the  basis  upon  which 
such  contracts  were  made;  that  said  plans  and  specifications 
contemplated  heating  said  building  with  stoves,  and  not  by 
steam,  but  included  a  smoke  stack  for  future  use,  as  it  would 
be  cheaper  to  put  it  in  then  than  afterwards;  that  said  plan» 
and  speeifioations,  and  the  submission  of  bids  by  different 
contractors  thereunder,  formed  the  basis  upon  which  appel- 
lant made  the  loan  to  Gordon;  that  after  such  loan  was  per- 
fected, and  the  mortgage  executed  and  recorded,  the  plans 
for  said  building  were  so  far  changed  as  to  substitute  a  steam 
heating  apparatus  for  stoves;  that  said  change  was  made  at 
the  solicitation  of  respondent's  agent,  and  when  made,  and 
when  the  contract  for  the  steam  heating  apparatus  was  entered 
into,  respondent  had  both  actual  and  constructive  notice  of 
the  mortgage  to  the  appellant.  This  statement  uncovers  the 
contention  of  the  parties.  Respondent  claims  that  under  the 
statute  its  lien  has  priority  over  any  mortgage  on  the  lots 
made  subsequent  to  the  conimenceruont  of  the  building,  al- 
though prior  to  the  time  when  respondent  made  its  contract 
with  Gordon  and  furnished  any  part  of  its  labor  and  njate- 
rials.  The  appellant,  on  the  other  hand,  insists  that,  as  it 
parted  with  its  money,  and  took  its  security  on  the  basis  of 
the  plans  and  specifications  as  they  then  existed,  it  is  by  law 
entitled  to  priority  over  any  lien  for  labor  or  materials  sub- 
sequently furnished  for  purposes  not  then  contemplated  in  the 
plans  and  speciiications  of  the  building  then  being  erected; 
that  as  to  the  steam  heating  apparatus  furnished  by  respond- 
ent, it  was  so  far  a  change  of  and  enlargement  upon  the  origi- 
nal building  that,  as  to  it,  and  the  inception  of  a  lien  there- 
for, the  building  was  not  commenced,  in  the  sense  of  the  stat- 
ute, until  the  contract  for  such  apparatus  was  entered  into. 
All  of  the  errors  assigned  are  but  different  methods  of  bring- 
ing forward  this  one  claim,  and  the  case  presents  but  the  sin- 
gle question. 

Mechanic's  lien  statutes,  containing  provisions  similar  to 
or  identical  with  the  section  quoted  from  our  statute,  exist  in 
many  of  the  states  and  have  been  frequently  before  the  courts,. 
The  precise  point  here  raised  has  not  been  often  ruled,  nor, 
unfortunately,  have  the  rulings  been  uniform,  yet  we  are  clear 
(hat  the  holding  of  the  lower  court  has  the  support  of  the  de- 
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oided  weight  of  authority  as  well  as  sound  principle.  Appel- 
lant cites  us  to  the  case  of  Welch  v.  Porter,  63  Ala.  232.  That 
case  was  decided  under  a  statute  which  dechxres  that  the  lien 
conferred  therehy,  "should  attach  and  be  preferred  to  all  other 
encumbrances  which  may  be  attaclied  to  or  upon  sucii  build- 
ings, erections,  or  other  improvements,  or  the  ground,  or  either 
of  them,  subsequent  to  the  commencement  of  such  buildings 
or  improvements."  It  must  be  admitted  that  this  case  fully 
Bustains  appelhmt's  position,  and  goes  even  further,  for  the 
court  say:  "Nor  do  we  doubt  that  when,  by  the  terms  of  the 
contract,  one  person  is  to  do  the  labor  and  another  is  to  fur- 
nish the  material,  the  lien  of  each  attaches  from  the  time  h& 
commences  the  performance  of  his  contract."  And  again: 
**  If  he  were  to  hold  that  because  a  building  had  been  com- 
menced, a  subsequent  contractor  or  material  man  could  acquire- 
a  lien  which  would  take  precedence  over  an  intervening  en- 
cumbrance, we  think  we  would  shock  the  moral  sense  of  the 
profession  and  fail  to  carry  out  the  intent  of  the  legislature."^ 
In  that  case  there  was  no  question  of  alteration  in  the  ori- 
ginal plans,  or  enlargement  upon  the  building,  and  the  court 
holds  that  the  lien  of  each  mechanic  or  material  man  attaches 
only  from  the  time  he  commences  the  performance  of  liis  con- 
tract. The  case  stands  alone,  however.  No  other  case  can 
be  found  going  to  the  same  extent.  Appelhmt  also  cites  in 
support  of  its  position  Soule  v.  Dawes,  7  Cal.  576.  But  in  that 
case  the  facts  were  of  an  entirely  different  character.  There 
the  lot  owner  entered  into  a  contract  for  the  erection  and  com- 
pletion of  a  building  for  a  consideration  certain,  to  be  paid 
part  in  money  and  part  by  the  conveyance  to  the  contractors 
of  certain  other  realty.  While  the  building  was  in  progress 
of  erection  the  owner  mortgaged  the  property  where  the  build- 
ing stood  to  a  party  who  was  thoroughly  conversant  with  the 
terms  of  the  contract  with  the  contractors.  After  tlie  building 
was  completed  the  contractors  waived  the  conveyance  of  the 
realty  that  was  to  be  taken  in  part  payment,  and  took  the 
owner's  note  for  the  amount,  and  subsequently  filed  a  lien 
and  sought  to  have  it  declared  superior  to  the  mortgage.  But 
the  court  held  that  the  parties  could  not  change  the  terms  of 
payment  to  the  detriment  of  the  mortgagee.  The  language 
used  by  the  California  court  was  entirely  pertinent  to  the 
facts  in  that  case,  but  certainly  never  was  intended  to  apply 
to  the  facts  of  a  case  like  the  one  before  us.  This  case  was 
again  before  the  supreme  court  in  14  Cal.  247.     At  that  tim» 
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a  new  element  was  introduced  into  the  case  in  the  form  of  a 
claim  for  extra  work  not  covered  by  the  compensation  fixed 
in  tlie  original  contract.  The  court  allowed  the  claim  as 
superior  to  the  mortgage,  but  upon  the  theory  that  the  extra 
work  was  done  with  the  mortgagee's  knowledge  and  without 
any  objection  on  hie  part,  and  the  language  used  would  indi- 
cate that  the  claim  would  not  have  been  allowed  under  other 
circumstances.  The  cases  that  have  held  that  the  lien  for 
labor  or  material  was  paramount  to  the  lien  of  the  mortgage 
executed  after  the  building  was  coiniuenced,  but  before  such 
labor  or  material  was  furnished,  are  very  numerous.  The 
leading  ones  are  Neilson  v.  lowi  etc.  Ky  Co.y  44  Iowa,  71;  Dubois 
V.  WilsoUy  21  Mo.  213;  American  F.  Ins.  Co.  v.  Prlngle,  2  Serg. 
<fe  R.  138;  Gordon  v.  Torrey,  15  N.  J.  Eq.  112;  82  Am.  Dec. 
273;  Meyer  v.  Construction  Co.,  100  U.  S.  457;  Davis  v.  Bils- 
land,  18  Wall.  659;  Par  risk's  Appeal  83  Pa.  St.  Ill;  Manhat- 
tan L.  Ins.  Co.  V.  Paulison,  28  N.  J.  Eq.  304.  In  some  states, 
also,  the  mechanic's  lien  attaches  to  the  particular  structure 
or  improvement  for  which  the  labor  or  materials  were  fur- 
nished, in  preference  to  a  mortgage  on  the  land  executed  prior 
to  the  commencement  of  such  structure  or  improvement:  See 
Brooks  V.  Railway  Co.,  101  U.  S.  443,  and  cases  there  cited. 
But  this  is  only  true  where  such  structure  or  improvement  is 
of  such  a  nature  and  so  built  that  it  can  be  sold  separately, 
and  severed  and  removed  without  injury  to  the  realty  as  it 
existed  prior  to  the  building  of  such  structure  or  improvement: 
Oetchell  v.  Allen,  34  Iowa,  559;  Equitable  L,  Ins.  Co.  v.  Slye, 
45  Iowa,  615.  It  has  also  been  repeatedly  held  that  when  a 
building  was  once  finished,  the  lien  for  labor  or  material  sub- 
sequently furnished  for  additions,  enlargements,  or  alterations 
thereto  did  not  attach  from  the  commencement  of  the  original 
building,  but  only  from  the  commencement  of  such  additions, 
enlargements,  or  alterations:  See  Phillips  on  Mechanic's  Liens, 
sec.  220,  and  cases  cited.  The  cases  where  the  subsequent 
labor  or  materials,  for  which  a  lien  superior  to  the  intervening 
mortgage  is  claimed,  were  furnished  and  used  in  the  construc- 
tion of  the  building  before  its  completion,  but  for  purposfs 
not  contemplated  in  the  original  plans,  or  when  the  mortgage 
was  executed,  are  less  numerous.  Phillips  on  Mechanic's 
Liens  thus  states  the  principle:  "The  criterion  would  seenn 
to  be  that  everything  done  before  the  building  is  finished, 
according  to  the  original  plan  or  design,  whether  agreeably  to 
that  plan  or  not,  may  be  made  the  subject  of  a  lien  which 
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will  relate  back  to  the  period  when  tlie  building  was  com- 
menced, to  the  exclusion  of  intervening  encumbrancea 

So  long  as  any  part  of  a  building  is  incomplete  the  whole  is 
BO,  and  may  be  moulded  into  any  shape  to  suit  the  wishes  of 
the  owner,  without  excluding  the  alterations  so  made  from 
the  benefit  of  the  lien  law:  "  Sec.  220. 

Norris^a  Appeal,  30  Pa.  St.  122,  is  an  instructive  case,  and 
discusses  many  of  the  principles  that  ought  to  govern  this 
case.  In  that  case  a  party  commenced  the  erection  of  a  build- 
ing for  the  purpose  of  manufacturing  saws  by  hand.  Before 
it  was  entirely  completed  he  conceived  the  idea  of  changing  it 
into  a  steam  manufacturing  establishment,  which  required 
the  erection  of  additional  buildings  and  the  outlay  of  much 
more  money.  He  paid  off  all  mechanic's  ch^ims  up  to  that 
date,  and  mortgaged  the  premises.  Subsequently  he  began 
the  erection  of  the  additional  buihlings  which,  when  com- 
pleted, formed,  with  the  building  first  erected,  one  establish- 
ment. A  lien  was  filed  for  labor  and  material  that  went  into 
the  additional  buildings,  but  the  court  held  such  lien  junior 
to  the  mortgage,  on  the  ground  th:it  tiie  steam  manufacturing 
establishment  was  an  entirely  different  structure  from  the  one 
first  erected,  and  was  not  commenced  until  the  additional 
buildings  were  commenced.  Judge  Sharswood  in  his  opinion, 
adopted  by  the  court,  says:  *'  The  true  question  then  is,  was 
the  whole  establishment  erected  on  substantially  one  plan 
and  design  from  the  commencement,  or  was  the  plan  or  de- 
eign  so  materially  chang<^d  during  the  progress  of  the  work  as 
to  make  the  whole  a  different  building  from  that  which  was 
or  would  have  been  erected  had  no  such  change  taken  place? 
I  use  this  language  cautiously,  to  exclude  the  idea  that  any 
project  of  subsequent  alteration  whether  vague  or  certain, 
whether  entertained  at  the  commencement  or  suggested  dur- 
ing the  progress  of  the  building,  and  not  embodie<l  in  the 
actual  plan  upon  which  it  was  commenced  and  carried  on, 
could  make  any  difference."  Further  on  he  says:  "It  may 
be  safely  conceded  that  unimportant  alterations  in  the  plan, 
Bucb  as  the  height  or  number  of  the  stories,  the  arrangement 
and  finish  of  the  rooms,  or  even  the  addition  of  one  or  more 
outhouses,  not  materially  altering  its  character,  would  not 
aflfect  the  rights  of  subseciuent  claimants."  See,  also,  Pennock 
T.  Hoover,  5  Rawle,  307;  Equitable  L.  Ins.  Co.  y.  Slye,  45  Iowa, 
615.  In  this  case  the  heating  apparatus  was  furnistied  and 
l^laced  in  the  building  in  the  course  of  its  erection.     That  it 
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became  a  part  of  the  structure  is  not  questioned.  The  law 
would  presume,  in  the  absence  of  all  testimony,  that  the  heat- 
ing  apparatus  augmented  the  value  of  the  building  in  an 
amount  equal  to  its  cost.  The  building,  when  completed, 
was  the  same  building  that  was  commenced  before  the  mort- 
gage was  given.  "The  purpose  of  its  design  "  was  in  no  man- 
ner changed.  It  hud  the  same  dimensions,  the  same  general 
arrangement,  and  was  furnished  and  fitted  for  the  purposes 
originally  intended.  That  it  was  heated  in  a  different  man- 
ner is  of  no  more  significance  than  would  have  been  the  addi- 
tion of  another  coat  of  paint  or  plaster.  From  the  time  of  ita 
commencement  there  was,  so  far  as  the  record  shows,  no  cessa- 
tion or  delay  in  its  erection  until  it  was  completed.  It  is  idle 
to  say  that  there  can  be  two  points  of  time  at  which  such  a 
building  is  commenced.  We  cannot  add  to  the  statute- 
These  statutes  have  generally  been  liberally  construed  to  give 
effect  to  the  benefits  they  are  intended  to  secure.  To  deny 
the  respondent  a  lien  for  its  labor  and  materials  that  went 
into  that  building,  superior  to  the  lien  of  a  mortgage  that, 
confessedly,  was  executed  five  days  after  the  building  was 
commenced,  would  be  in  clear  disregard  of  the  statute.  It 
may  be  that  there  is  an  element  of  hardship  in  it.  It  may  be 
that  the  mechanic  or  material  man  could  protect  himself  by 
searching  the  record,  but  experience  shows  that  line  of  busi- 
ness is  not  usually  done  in  that  manner.  It  may  be  that  the 
person  who  takes  a  mortgage  upon  realty  whereon  a  building 
is  in  process  of  erection  assumes  some  risks  that  he  cannot 
accurately  measure.  But  so  the  law  is  written.  Nor  is  there 
any  great  hardship  in  it.  The  mechanic  or  material  man  is 
entitled  to  no  lien  until  he  has  augmented  the  value  of  the 
property,  and  then  only  to  the  amount,  theoretically  and  pre^ 
sumptively,  of  such  augmented  value.  This  increased  value 
of  his  security  is  directly  beneficial  to  the  mortgagee.  It  is 
true  that  to  save  his  mortgage  lien  he  may  be  required  to 
make  an  increased  investment  in  the  security,  but  the  in- 
creased investment  is  measured  by  the  increased  value.  One 
lien  or  the  other  must  be  superior,  and  the  legislature,  in  its 
wisdom,  has  seen  proper  to  require  that  the  mortgagee  should 
take  care  of  the  mechanic's  lien  —  usually  insignificant  in 
amount  as  compared  with  the  mortgage  —  rather  than  the 
mechanic,  often  a  day  laborer,  should  take  care  of  the  mort- 
gage of  the  capitalist.  As  under  the  statute  the  respondent's 
lien  was  superior  to  the  lien  of  appellant's  mortgage,  the  ex- 
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eluded  evidence  was  immaterial,  and  the  conclusions  of  law 
<irawn  by  the  trial  court  from  the  undisputed  facta  were  en- 
tirely correct.    Judgment  affirmed.     All  concur. 

Mechanic's  Ltkhs  —  Vrioritt  ov.  —  If  a  inortgaf»ee  of  a  railway  and  it* 
rolling  stock  permits  it  to  remain  in  the  use  and  possession  of  the  mortgagor, 
•od  a  locomotive  becomes  in  need  ot  repair,  aiul  is  intrusted  to  a  mecbanio 
to  repair,,  he  has  a  lieu  thereon  which  has  precedence  of  the  lion  of  the  mort- 
gage: WaUa  V.  Sweeney,  127  Ind.  116;  22  Am.  St.  Rep.  615,  and  note.  A 
mechanic's  Hen  takes  the  precedence  over  a  mortgage  lien  which  originated 
Bubsefiuently  to  the  commencement  of  the  house:  Farmera'  Baiikr.  Winslow, 
3  Miuu.  86;  74  Am.  Dec.  740,  and  note;  but  a  mortgage  upon  the  legal  estate 
for  purchase  money  is  entitled  to  priority  over  %  mechanic's  lien  against  the 
equitable  estate  of  the  vendee  under  a  contract  of  sale:  Campbell  and  Pharo'a 
Appeitl,  36  Pa.  St.  247;  78  Am.  Dec.  375,  Bind  note.  A  mechanic's  lien  pre- 
vails over  that  of  a  vendor  if  the  contract  of  sale  provided  that  the  vendee 
shoulil  go  on  and  build  upon  the  premises:  Henderson  v.  Connelly,  123  111.  98; 
6  Am,  St.  Kep.  490;  but  see  Odlespie  v.  Bradford,  7  Yerg.  168;  27  Am.  Dec 
494,  and  note.  A  prior  encumbrancer  has  the  first  lien  on  the  land  as  un- 
improved, and  the  mechanic  has  a  first  lien  on  the  buildiqg:  North  Presby- 
terian Church  V.  Jevne,  32  111.  214;  83  Am.  Dec.  261,  and  note.  The  claimant 
of  a  mechanic's  lien  anterior  to  a  homestead  right  may  enforce  bis  lien  with- 
out any  reference  whatever  to  such  homestead  right:  2'uUley.  Howe,  14  Minn. 
145;  100  Am.  Dec.  205.  As  to  the  priority  between  a  certain  chattel  mort- 
gage and  a  mechanic's  lien,  see  Kendall  Mfij.  Co.  v.  Bundle,  78  Wis.  150.  A 
mechanic's  lien  is  equal  to  tliat  of  a  judgment  —  it  cannot  be  superior  to  it: 
.ffee*  v.  Ludington,  13  Wis.  27(5;  80  Am.  Dec.  741,  and  note. 

Mechanic  s  Libm  —  Effect  of  Alteration  of  CoNTBAcrr.  —  A  builder's 
lien  is  not  waived  by  the  fact  that  the  original  contract  has  been  changed  in 
small  particulars  by  mutual  consent,  and  the  time  for  completing  it  is  ex- 
toaded:  Montandon  t.  Deas,  14  Ala.  33;  43  Am.  Deo.  84. 
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[2  North  Dakota,  800.] 
OowTRAOTS — Right  of  One  Party  to  Finish  Performawob  AmtB  thb 
Other  has  Repodiated  the  Agreement.  —  A  contracting  party  who 
has  certain  things  to  do  under  his  contract,  has  no  right  to  proceed  to 
execute  it  after  he  has  been  notified  that  the  other  party  to  the  contract 
will  not  stand  by  his  compact;  and  the  mere  fact  that  the  contract  has 
been  made  with  several  joint  contractors,  while  the  refusal  to  perform 
has  emanated  from  only  one  of  them,  does  notafifectthe  operation  of  the 
rule.  Hence,  when  one  has  agreed  to  erect  a  building  for  two  persons 
who  have  bound  themselves  jointly  to  pay  a  certain  sum  for  the  work, 
but  before  entering  upon  the  performance  of  the  work,  is  notified  by  oao 
of  those  persons  that  he  will  not  carry  out  his  part  of  the  contract,  the 
allowable  and  only  proper  course  is  to  treat  the  contract  as  broken  by 
both  the  joint  contractors  and  sue  for  damages.  The  party  who  h&» 
contracted  to  erect  the  building  cannot,  under  such  circumstances,  go 
nn  and  complete  it,  and  recover  the  contract  price. 
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George  W.  Newton,  for  the  appellant. 

Moer  and  Harris,  for  the  respoiidents. 

CoRLisg,  0.  J.  The  theory  on  which  plaintiffs  were  al- 
lowed to  recorer  against  the  appellant  was,  that  they  had 
fully  performed  on  their  part  all  the  conditions  of 'an  agree- 
ment with  appellant  and  others  to  erect  and  equip  a  creamery 
at  La  Moure,  in  this  state.  We  are  compelled  to  reverse  the 
judgment,  because  it  appears  that  the  plaintiffs-  were  not 
justified  in  proceeding  with  the  work  under  the  contract  for 
the  purpose  of  charging  the  appellant  with  the  full  amount 
which  he  and  his  copartner  agreed  to  pay  as  their  share  of 
the  contract  price,  as  it  is  undisputed  that  the  appellant  broke 
the  contract  the  day  after  it  was  made,  and  plaintiff's  received 
notice  of  his  determination  not  to  carry  out  the  agreement  on 
his  part  on  the  second  day  after  the  contract  was  entered  into. 
This  was  before  they  had  taken  any  steps  under  it.  Appel- 
lant could  not,  under  the  facts  of  this  case,  rescind  the  agree- 
ment without  the  assent  of  all  parties  thereto.  Nor  is  it 
claimed  that  he  did  rescind  it.  The  utmost  that  can  be  urged 
is  that  he  arbitrarily  refused  to  perform  his  part  of  the  con- 
tract. This  would  subject  him  to  an  action  for  damages  for 
breach  of  the  contract.  But  the  plaintiffs  could  not,  in  the 
face  of  this  refusal  on  his  part  to  perform,  undertake  and 
carry  to  completion  the  work  under  the  contract  to  be  per- 
formed by  them,  and  thereupon  insist  that  they  were  entitled 
to  recover  from  the  appellant  his  share  of  the  contract  price. 
The  authorities  are  very  clear  on  this  point:  Bishop  on  Con- 
tracts, sees.  837-841;  Danforth  v.  Walker,  37  Vt.  239;  40  Vt. 
257;  Moline  Scale  Co.y.  Beed,  52  Iowa,  307;  35  Am.  Rep.  272; 
City  of  Nebraska  v.  Nebraska  City  etc.  Coke  Co.,  9  Neb.  339; 
Clark  V.  Marsiglia,  1  Denio,  317;  43  Am.  Dec.  670;  Butler  v. 
ButUr,  77  N.  Y.  472;  33  Am.  Rep.  648.  No  damages  for 
breach  of  the  contract  by  the  appellant  were  proved,  nor  was 
there  any  allegation  of  such  damages.  The  action  was  upon 
the  contract  to  recover  the  contract  price,  and  not  for  damages 
for  breach  of  it.  For  this  vital  error  the  judgment  is  reversed, 
and  a  new  trial  ordered.     All  concur. 

ON   REHEARING. 

It  is  urged  that  Radish  v.  Young,  108  111.  170,  48  Am.  Rep. 
648,  and  RoeUing'e  Sons*  Co.  v.  Lock  Stitch  Fence  Co.,  130  111. 
660,  are  conclusive  in  favor  of  the  doctrine  that  one  party  to 
a  contract  cannot,  by  notice  of  his  determination  not  to  per- 
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form,  given  before  the  time  to  begin  performance  has  arrived, 
create  such  a  breach  of  the  contract  as  will  compel  the  other 
party,  vvlio  does  not  assent  to  the  breach,  to  treat  the  contract 
as  then  broken,  and  limit  him  to  the  recovery  of  such  dam- 
ages as  are  proper  on  the  basis  that  the  contract  is  then 
broken.  Tliese  cases  do  sustain  such  a  doctrine,  and  it  is 
undoubtedly  an  elementary  rule  of  law.  The  full  scope  of 
these  and  kindred  decisions  is,  that  the  person  who  has  not 
broken  his  part  of  the  coin  pact  may,  at  his  option,  extend  to 
the  person  who  has  signified  his  purpose  to  violate  the  agree- 
ment, an  opportunity  for  repentance,  measured  by  the  time 
to  elapse  between  the  refusal  to  perform  and  the  date  when 
performance  is  to  commence.  He  may,  and  some  cases  hold 
that  he  must,  treat  the  contract  as  subsisting,  not  for  the  pur- 
pose of  performing  it  in  the  face  of  a  persistent,  unchangeable 
refusal  of  the  other  party  to  carry  out,  and  then  of  recovering 
the  full  contract  price,  but  for  the  purpose  of  insisting  that 
such  party  shall,  when  the  time  of  performance  arrives, 
finally  determine  whether  he  will  stand  by  his  agreement  of 
by  his  former  repudiation  thereof.  All  that  these  cases  de- 
cide is,  that  the  repudiating  party  may  not  force  the  other 
party  to  sue  for  a  breach  of  the  contract  before  the  time  of 
performance  arrives,  and  therefore  have  his  damages  fixed  by 
the  Condition  of  affairs  at  the  time  of  the  premature  repudia- 
tion of  the  contract,  as  though  such  repudiation  had  been 
made  on  the  day  of  the  performance;  but  when  the  time  to 
perform  arrives,  then,  if  the  refusal  to  carry  out  tlie  agree- 
ment is  not  withdrawn,  there  is  no  principle  on  which  the 
other  party  to  the  contract  can  perform  and  sue  for  the  con- 
tract price  any  more  than  in  the  case  of  a  refusal  made  for 
the  first  time  on  the  very  day  of  the  performance. 

The  party  keeping  the  contract  need  not  mitigate  the  dam- 
ages by  treating  as  final  a  premature  repudiation  thereof,  but 
this  is  far  from  establishing  the  proposition  that  he  may  in- 
crease the  amount  to  be  paid  by  the  other  party  by  comple- 
ting the  contract  after  notice  of  repudiation,  made  on  the  day 
of  performance,  or  made  before  that  day,  and  never  with- 
drawn, but,  on  the  contrary,  constantly  insisted  upon  down 
to  and  including  that  day.  In  Kadish  v.  Young,  108  111.  170- 
185;  48  Am.  Rep.  548,  the  soundness  of  the  cases  cited  to 
sustain  our  conclusion  is  expressly  recognized.  After  citing 
some  of  them,  the  court  says:  "It  will  be  observed  in  each 
of  these  cases  the  time  for  the  performance  of  the  contract 
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had  arrived,  and  its  performance  had  been  entered  upon.  la 
neither  of  them  was  the  defendant  at  liberty,  after  notifying 
tlie  plaintiff  not  to  proceed  further  in  the  performance  of  the 
contract,  to  demand  that  he  should  proceed  to  perform  it.  Af 
it  was  said  in  Frost  v.  Knight,  L.  R.  7  Ex.  Ill,  the  defendant 
was,  in  case  of  notice,  not  to  perform  a  contract  the  time 
of  performance  of  which  is  to  commence  in  the  future.  In 
these  cases  there  is  no  time  or  o})portunity  for  repentance  or 
change  of  mind;  in  those  there  was."  The  court  quote  with 
approval  the  language  used  in  Danforth  v.  Walker,  37  Vt.  244, 
where  the  court  say:  "  While  a  contract  is  executory,  a  party 
has  the  power  to  stop  performance  on  the  other  side  by  an 
explicit  direction  to  that  effect  by  subjecting  himself  to  such 
damages  as  will  compensate  the  other  party  for  being  stopped 
in  the  performance  on  his  part  at  that  hour  or  stage  in  the 
execution  of  the  contract.  The  party  thus  forbidden  cannot 
afterwards  go  on,  and  thereby  increase  the  damages,  and  then 
recover  such  damages  of  the  other  party."  It  is  to  be  noted 
that  in  the  case  at  bar  the  refusal  to  perform  was  not  pre- 
mature. The  contract  specified  no  time  when  performance 
thereof  should  be  entered  upon  by  the  plaintiffs,  but  it  pro- 
vided that  the  building,  with  all  its  equipments,  must  be 
finished  within  one  hundred  days  after  the  amount  had  been 
subscribed.  The  plaintiffs  might,  under  these  provisions, 
have  entered  upon  the  performance  of  their  part  of  the  agree- 
ment at  once.  It  was  the  right  of  the  appellant  to  notify 
them  immediately  of  his  determination  not  to  carry  out  his 
part  of  the  contract,  in  order  to  save  himself  from  the  in- 
creased damage  which  a  partial  performance  before  notice 
might  cause.  Baniela  v.  Newton,  114  Mass.  533,  19  Am.  Rep. 
384,  is  confidently  relied  on  by  respondents.  The  language 
used  in  this  and  similar  cases  must  be  construed  in  the  light 
of  the  facts. 

In  Daniels  ▼.  Newton,  114  Mass.  533*  19  Am.  Rep.  384,  an 
action  for  damages  was  brought  before  the  defendant  was 
under  any  obligation  to  perform  the  contract,  the  action  being 
based  upon  defendant's  premature  refusal  to  carry  out  the 
contract.  The  decision  merely  was  that  the  action  was  pre- 
maturely brought;  that  the  defendant  might  before  the  time 
for  performance  arrived,  change  his  mind,  and  insist  on  a 
performance  of  the  contract.  The  case  does  not  decide  that 
when  one  party  to  a  contract  may,  under  its  terms,  enter 
upon  the  performance  of  it,  the  other  party  may  not,  subject 
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always  to  liability  for  damages,  prevent  the  completion  of  the 
contract,  or  prevent  the  commencement  of  the  work  there- 
under, for  the  purpose  of  subjecting  him  to  liability  for  the 
full  contract  price.  If  respondents'  contention  is  sound,  it 
was  beyond  the  power  of  the  appellant  ever  to  escape  the 
payment  of  the  contract  price,  although  he  had  been  the  only 
party  to  the  contract  on  his  side.  He  could  not  break  it  so 
as  to  subject  himself  to  damages  and  prevent  the  respondents 
from  completing  the  creamery  and  holding  him  for  the  con- 
tract price  until  the  same  liad  been  fully  completed  and  ready 
for  delivery,  for  only  then,  it  is  said,  was  the  appellant 
bound  to  do  any  act  on  his  part  under  the  contract;  and 
when  the  creamery  was  finished  it  was  claimed  that  appel- 
lant would  not  escape  payment  of  the  price,  because  it  is  said 
the  title  instantly  vested  in  him  and  his  associates  in  the 
contract,  not  only  without  his  assent,  but  against  his  will. 

What,  then,  becomes  of  the  doctrine  that  one  party  to  ft 
contract  caimot,  except  in  special  cases,  enforce  specific  per- 
formance thereof,  but  must  make  his  claim  for  damages? 
And  what  becomes  of  the  authorities  recognized  as  sound  by 
respondents'  own  cases,  which  hold  that  the  party  who  has 
something  to-  do  must  not,  after  notice  of  refusal  from  the 
other  party,  go  on  with  tlie  work,  and  thus  increase  the  lia- 
bility of  such  other  party  to  him?  Respondents  seem  to  urge 
that  at  no  time  is  notice  of  refusal  to  perform  efficacious  to 
prevent  performance  on  the  other  side  except  at  the  moment 
that  the  party  breaking  the  compact  is  bound  to  perform. 
Their  own  cases  are  against  this  position.  Said  the  court  in 
Daniels  y.  Newton,  114  Ma?s.  533;  19  Am.  Rep.  384:  "The 
plaintiflPa  rights  are  invaded  by  repu'liation  of  the  contract 
only  when  it  produces  the  effect  of  nonperformance  on  his 
part  or  prevents  him  from  entering  upon  or  completing  per- 
formance on  his  part  at  a  time  when  and  in  a  manner  in  which 
he  is  entitled  to  perform  it  or  have  it  performed."  It  may 
well  be  true  that  where  the  performance  by  the  party  notified 
not  to  perform  consists  of  a  single  act — as  the  tender  of  a 
deed  —  notice  before  the  time  for  such  delivery  will  not  war- 
rant an  action  for  damages;  but  where  the  final  act  of  tender 
is  the  culmination  of  other  acts  which,  in  the  nature  of  the 
case,  must  precede  it  —  as  where  the  party  is  to  manufacture 
or  build  the  thing  to  be  delivered  —  then  it  is  quite  clear  that 
the  conduct  which  before  the  time  of  delivery  prevents  the 
taking  of  the  preliminary  steps  —  the  matmfacture  of  the  ar- 
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tide  or  the  erection  of  the  building  —  as  effectually  prevents, 
before  the  day  of  tender  arrives,  the  possibility  of  delivery,  as 
though  that  day  in  fact  had  arrived,  and  a  tender  of  the  thing 
had  been  rejected.  In  such  a  case  the  contract  is  as  effectu- 
ally broken  by  the  notice  not  to  go  on  with  it,  given  before  the 
day  of  delivery  arrives,  the  person  who  is  to  do  the  work  hav- 
ing then  the  right  to  enter  upon  the  performance  of  the  same, 
as  though  the  notice  had  been  given  on  the  very  day  of  deliv- 
ery. Tlie  question  in  all  cases  is  whether  one  party  has  pre- 
vented performance  by  the  other  party  at  the  time  when 
performance  by  him  is  due.  This  can  be  done  as  well  by 
preventing  the  taking  of  those  preliminary  steps  without  which 
the  final  step  cannot  be  taken  as  by  preventing  the  taking  of 
such  final  step  itself.  Tiiese  preliminary  steps  must  often 
precede  by  many  days  the  time  of  performance,  and  it  there- 
fore must  follow  tiiat  notice  of  refusal  to  carry  out  the  contract 
in  such  a  case  given  before  the  time  of  performance,  will  op- 
erate as  a  breach  of  the  contract  in  case  the  time  has  arrived 
at  wliich  the  person  willing  to  keep  the  contract  may  enter 
upon  the  work  under  the  contract. 

Counsel  refer  to  the  statute  touching  rescission  of  contracts, 
and  insist  that  the  appellant  has  not  shown  that  the  case  falls 
within  any  of  the  provisions  of  such  statute.  In  this  he  is 
correct.  There  was  no  rescission  of  the  contract.  A  lawful 
rescission  of  an  agreement  puts  an  end  to  it  for  all  purposes, 
not  only  to  preclude  the  recovery  of  the  contract  price,  but 
also  to  prevent  the  recovery  of  damages  for  breach  of  the  con- 
tract. This  is  the  common-law  rule,  and  our  statute  merely 
echoes  this  rule.  "A  contract  is  extinguished  by  rescis- 
sion ":  Com,  Laws,  sec.  3588.  Counsel  seem  to  be  unable  to 
make  the  distinction  between  the  right  of  one  party  to  refuse 
to  perforna  his  agreement,  always  subject  to  his  liability  for 
damages,  and  the  rescission  or  utter  destruction  of  a  contract 
for  all  purposes,  resulting  from  mutual  consent,  or  from  the 
action  of  one  party  alone,  where  by  reason  of  fraud,  duress, 
or  other  legal  ground  for  rescission,  the  right  is  vested  in  him 
to  elect  to  abrogate  the  contract  without  liability  thereunder 
for  damages  or  for  the  contract  price.  The  burden  of  the  ar- 
gument seems  to  be  that  no  person  can  break  a  contract  un- 
less he  can  and  does  rescind  it.  The  result  is  that  no  compact 
can  ever  be  violated  so  as  to  subject  the  person  attempting 
to  infringe  it  to  damages,  for  there  is  no  breach  on  this  the- 
ory, except  in  cases  where  there  can  be  no  breach,  because  by 
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rescission  the  contract  is  annihilated  so  effectually  that  in 
contemplation  of  law  it  has  never  had  any  existence,  even  for 
the  purpose  of  being  broken.  The  two  lines  of  thought  run 
in  diverse  directions.  One  starts  with  the  fact  that  one 
party  has  refused  to  perform,  and  leads  to  the  conclusion 
that  the  other  party  must  do  nothing  from  the  moment  he  is 
aware  of  such  refusal  to  increase  the  liability  of  the  one  break- 
ing the  agreement,  and  must,  therefore,  so  long  as  such  re- 
fusal is  not  recalled,  abstain  from  going  on  with  the  work  he 
has  to  perform  under  the  contract;  the  other  finds  a  mutual 
abandonment  of  the  compact,  or  an  abandonment  by  one  who, 
under  the  law,  has  a  legal  right  to  abandon  it,  and  leads  in- 
evitably to  the  conclusion  that  there  is  no  contract  to  be  per- 
formed by  anyone,  and  hence  that  no  damages  for  breach 
thereof  can  be  incurred,  and  that  no  liability  for  the  contract 
price  can  possibly  exist.  That  the  Massachusetts  supreme 
court,  in  Daniels  v.  Newton,  114  Mass.  533,  19  Am.  Rep.  384, 
did  not  intend  to  decide  contrary  to  our  views  is  apparent 
from  the  fact  that  the  same  court,  only  six  inontlis  lator,  with- 
out overruling  Daniels  v.  Newton,  114  Mass.  533,  19  Am.  Rep. 
384,  or  even  regarding  it  as  at  all  bearing  on  the  question,  ex- 
pressly recognized  and  enunciated  the  doctrine  on  which  we 
rest  our  deci.-sion.  In  Collins  v.  Delnporte,  115  Mass.  159,  that 
court  says:  "A  party  to  an  executory  contract  may  stop  its 
performance  by  an  explicit  order,  and  will  subject  himself 
only  to  such  damages  as  will  compensate  the  other  party  lor 
being  deprived  of  its  benefits." 

It  is  urged  that  the  plaintiffs  were  bound  to  build  the 
creamery  despite  the  defendant's  refusal  to  go  on  with  the 
contract,  because  there  were  other  parties  to  the  contract 
who  could  have  held  the  plaintiffs  liable  in  damages  had 
they,  acting  upon  defendant's  breach  of  the  agreement,  re- 
frained from  constructing  the  building.  We  see  no  principle 
on  which  the  other  parlies  could  have  recovered  from  the 
plaintiffs  damages  under  these  circumstances.  Their  agree- 
ment was  with  all  the  defendants,  including  this  appellant. 
They  did  not  agree  to  build  a  creamery  for  the  other  defend- 
ants, and  take  their  responsibility  for  the  contract  price.  It 
furnishes  an  ample  justification  for  a  failure  to  go  on  with  the 
work  that  one  of  the  contracting  parties  —  perhaps  the  only 
res])onsil)le  one  —  has  by  a  breacli  of  the  contract  made  it 
imp()s.sible  for  the  plaintiffs  to  complete  the  buildin<r,  and 
charge  such  party  with  the  contract  price.    The  contract  was 
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entire,  and  the  plaintiffs  could  not  be  compelled  to  perforna 
it  as  to  and  for  only  a  portion  of  the  contracting  parties.  It 
is  illogical  to  assert  that  the  plaintiffs  would  have  been  liable 
to  the  other  parties  had  they,  acting  upon  the  appellant's 
breach,  refrained  from  carrying  out  the  agreement  on  their 
part.  On  what  principle  does  this  assertion  stand?  The 
general  rule  is,  as  we  have  already  stated,  that  the  contract- 
ing party,  who  has  certain  things  to  do  under  his  contract, 
has  no  right  to  proceed  with  the  execution  of  the  contract, 
and  charge  the  other  party  with  the  expense  thereof,  after  he 
has  been  notified  that  such  other  party  will  not  stand  by  his 
compact.  There  is  no  reason  why  the  rule  should  not  apply 
in  the  case  of  a  refusal  to  perform,  emanating  from  one  or 
two.  The  parties  on  the  same  side  of  a  contract  are  bound 
together  in  interest,  and  there  is  no  reason  why  all  of  the  rest 
should  not  be  responsible  for  the  default  of  any  one.  The  na- 
ture of  the  engagement  is,  that  the  contracting  party  will 
continue  bound  to  perform  only  on  condition  that  they  all 
continue  faithful  to  their  compact,  and  not  on  condition  of 
only  a  portion  standing  by  their  engagement.  Whether  de- 
fendant may  be  liable  to  his  cocontractors  for  breach  of  an 
implied  agreement  to  keep  his  promise  we  need  not  now  de- 
cide. 

It  is  urged  that  the  decision  in  Buchel  v.  Lott,  Tex.  App.^ 
Jan.  18,  1890,  is  in  point.  We  cannot  see  the  faintest  re- 
semblance between  that  case  and  the  one  at  bar.  The  ap- 
pellant, with  others,  had  signed  a  subscription  list,  aggregat- 
ing twenty-three  thousand  dollars.  The  amount  subscribed 
was  to  be  a  bonus  to  be  paid  on  the  construction  of  a  line  of 
railway  within  a  specified  time.  The  railroad  was  so  con- 
structed, and  in  an  action  against  the  appellant  to  recover 
the  amount  of  his  subscription,  the  court  held  him  liable  on 
the  theory  that  the  consideration  for  his  promise  was  exe- 
cuted, the  promise  of  each  subscriber  being  such  a  consid- 
eration for  the  promise  of  the  others  as  rendered  absolute 
the  obligation  to  pay  the  amount  of  the  subscription,  and 
that  therefore  appellant  could  not  withdraw  his  subscription. 
In  the  class  of  cases  of  which  this  is  one  the  doctrine  is 
recognized  that  the  liability  is  as  absolute  as  though  each 
subscriber  had  received  as  a  loan  the  amount  which  he  agreea 
to  pay  as  a  subscription.  There  is  an  obligation  to  pay  the 
money,  which  is  indefeasible  by  any  act  of  the  subscriber. 
Said  the  court  in  this  case:  "  He  became  bound  upon  said 
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contract  the  moment  he  signed  it  for  the  amount  subscribed 
by  him,  subject  only  to  the  condition  tliat  the  railway  should 
not  be  constructed  according  to  the  terms  of  the  contract." 
This  doctrine  is  by  no  means  recognized  universally,  and  it 
is  not  too  much  to  say  that  the  weiglit  of  reason  and  author- 
ity is  against  it:  Twenty- Third  St.  Baptist  Church  v.  Cornell, 
117  N.  Y.  601;  Presbyterian  Church  v.  Cooper,  112  N.  Y.  517; 
8  Am.  St.  Rep.  767;  Cottage  St,  M.  E.  Church  v.  Kendall,  121 
Mass.  528;  23  Am.  Rep.  286;  University  v.  Livingston,  hi 
Iowa,  307;  42  Am.  Rep.  42;  but  this  question  we  are  not 
called  upon  here  to  decide,  nor  is  it  at  all  material;  for,  as- 
Buming  the  decision  to  be  sound,  it  makes  nothing  against 
our  position,  for  here  there  was  a  general  agreement  on  the 
part  of  all  to  pay  five  thousand  dollars  for  the  creamery. 
Each  was  bound  for  the  full  amount.  The  plaintiffs  agreed 
to  build  the  creamery  for  five  thousand  dollars,  and  the  en- 
gagement of  the  subscribers  is  to  pay,  not  the  amount  set 
opposite  their  several  names,  but  the  sum  of  five  thousand 
dollars  generally.  "  We,  the  subscribers  hereto,  parties  of 
the  second  part,  agree  to  pay  tlie  above  amount  for  said 
creamery  when  completed,"  etc.  The  consideration  for  this 
joint  promise  to  pay  five  thousand  dollars  was  the  erection  of 
this  creamery.  The  consideration  therefor  was  not  executed, 
but  executory.  There  did  not  arise  upon  the  signing  of  the 
contract  by  the  appellant  an  absolute  obligation  to  pay  five 
thousand  dollars,  or  any  portion  of  it,  the  same  as  though  he 
had  actually  received  the  consideration  for  the  promise  —  the 
theory  upon  which  subscribers  are  held  liable  in  the  class  of 
cases  to  which  Buchel  v.  Lott,  Tex.  App.,  Jan.  18.  1890,  be- 
longs—  but  he  became  bound  to  stand  by  his  agreement,  or 
in  default  thereof,  to  pay  such  damages  as  a  breach  of  his 
contract  would  cause.  The  petition  for  rehearing  is  denied. 
All  concur. 

Bartkolomew,  J.,  having  been  of  counsel,  did  not  sit  on 
the  hearing  of  the  above  case,  nor  take  any  part  in  the  decis- 
ion. Judge  Templeton  of  the  first  judicial  district  sitting  by 
request.  

Slffht  of  Party  to  Proceed  to  Execute  Contract  after  His  Adversary 
Declines  to  Uo  so  on  His  Fart. 

The  mles  of  law,  as  developed  by  the  cases  iii  which  this  subject  has  been 
dealt  with,  may,  we  think,  be  referred  to  three  elementary  principles:  1.  A 
contract  cannot  be  rescinded  without  the  consent  of  both  the  parties  thereto, 
•xcept  in  certain  cases,  the  uio^st  important  of  which  are  fraud  and  failure  of 
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consideration:  Bishop  on  Contracts,  sees.  823  fiF;  Wharton  on  Contracts,  seci. 
282  ff;  2.  Specific  perfortuance  of  an  executory  contract  will  bo  enforced 
only  in  a  certain  limited  class  of  cases,  the  essential  requisite  being  tnutuaU 
ity  of  reniotly:  Pomeroy's  Efjiiity  Jurisprudence,  sec.  1402  ff;  3.  When  • 
cin tract  is  broken  by  one  of  tlie  parties  tliereto  it  is  the  liuty  of  the  other 
party  to  keep  down  the  damages  as  far  as  possible:  Miller  v.  Mariners'  Church, 
7  Greenl,  51;  20  Am.  Dec.  341;  Davi$  v.  Fish,  1  G.  Greene,  406;  48  Am. 
Dec.  387;  Hamilton  r.  McPherson,  28  N.  Y.  72;  84  Am.  Deo.  330.  From 
the  first  of  these  principles  it  follows  tliat  the  mere  declaration  of  one 
party  that  he  rescinds  the  contract,  and  a  subsequent  refusal  further  to 
perform  it,  not  acquiesced  in  by  the  other  party,  does  not  amount  to  a 
rescission,  but  only  to  a  breach:  City  of  Nebraska  v.  Nebraska  City  Oaa  etc. 
Co.,  9  Neb.  339;  Clark  v.  Marsitjlia,  1  Denio,  317;  43  Am.  Dec.  670;  Derby  y. 
Johnson,  21  Vt.  17;  Danforth  v.  Walker,  37  Vt.  239.  From  the  second  prm* 
ciple  it  follows  that  since  the  defaulting  party,  neither  before  nor  after  the 
breach,  would  have  in  ordinary  cases,  the  right  to  compel  the  other  party  to 
perform  the  contract  specifically,  the  latter  cannot  perform  it  specifically 
propria  motti,  and  thus  put  himself  in  a  position  to  compel  specific  perform* 
ance  by  his  a<lver3ary.  As  the  court  remarks  in  the  principal  case,  to  allow 
such  a  course  would  completely  revolutionize  the  accepted  doctrine  that 
usually  the  only  remedy  for  breach  of  contract  is  a  suit  for  damages.  The 
third  principle  leads  us  directly  to  the  conclusion  that  since  in  these  cases  of 
a  refusal  to  perform,  the  only  remedy  is  a  suit  for  damages,  the  party  who  is 
injured  by  the  breach  of  the  contract  must  hold  his  hand  immediately  after 
being  notified.  If,  according  to  the  generally  accepted  doctrine,  he  cannot 
remain  inert  and  passive  with  impunity,  but  must  take  such  measures  as  are 
reasonably  within  his  power  to  make  the  damages  as  light  as  possible,  much 
less  will  he  be  justified  in  pursuing  such  a  course  of  conduct  as  would 
actually  have  the  effect  of  swelling  the  amount  of  the  damages.  The  reason 
why  this  rule  should  operate  in  respect  to  the  contract  of  employment  is 
thus  clearly  stated  in  Derby  v.  Johnson,  21  Vt.  17:  "The  employer  might 
be  entirely  ruined  by  being  compelled  to  pay  for  work  which  an  unexpected 
change  of  circumstances,  after  the  employment,  would  render  of  no  value 
to  him.  If,  for  instance,  in  this  case  the  location  of  the  railroad  had  been 
changed  from  the  place  where  the  work  was  contracted  to  be  done,  or  if  the 
plaintiff's  employers  had  become  wholly  insolvent  after  the  making  of  the 
contract,  the  injury  to  them,  if  they  had  no  power  to  stop  the  work,  might 
be  immense  and  altogether  without  remedy.  Rather  than  an  injury  so 
greatly  disproportioned  to  that  which  could  possibly  befall  the  workman 
•hould  l>e  inflicted  on  the  employer,  it  seems  better  to  allow  them  to  stop 
the  work,  taking  upon  themselves,  of  course,  all  the  consequences  of  such  a 
breach  of  their  contract.  Such,  we  think,  is  and  ought  to  be  the  law."  It  is 
enflSciently  obvious  tliat  tlie  reasoning  here  employed  ia  applicable,  mutatis 
mutandis,  to  other  kinds  of  executory  contracts. 

Right  to  Stop  the  Performance  of  an  Executory  Contract.  —  The  accepted 
rule,  therefore,  which  has  been  formulated  in  view  of  the  above  considera* 
tions  may  be  stated  as  follows,  in  the  language  of  the  court  in  Da^forth  T. 
Walker,  37  Vt.  239:  "  While  a  contract  is  executory,  a  party  has  the  power 
to  stop  the  performance  on  the  other  side  by  an  explicit  direction  to  that 
effect,  by  subjecting  himself  to  such  damages  as  will  compensate  the  other 
party  for  being  stopped  in  the  performance  on  hie  part  at  that  point  or 
stage  in  the  execution  of  the  contract.  The  party  thus  forbidden  cannol 
afterwards  go  on,  and  thereby  increase  the  damages,  and  then  recover  such 
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increased  damages  of  the  other  part}'."  la  that  case  the  defendant  had  ' 
traoted  with  the  plaiatififs  for  a  quaatity  of  potatoes  to  be  delivered  daring 
th*  winter  as  called  for  by  the  defendant  Before  they  were  all  parcbaMd 
by  th«  plaiatiff,  the  defendant  directed  the  plaintiffs  to  pnrchasa  no  nuw* 
potatoes  on  the  contract  antil  they  should  hear  from  him,  and  while  thia 
«rder  still  remained  unretracted,  the  plaintiff  went  on  to  purchase  potatoes 
sufficient  to  make  up  the  stipulated  quantity.  It  was  held  tliat  they  bad  no 
right  to  do  this,  but  that  their  remedy  was  limited  to  treating  the  direction 
not  to  purchase  as  a  breach  of  the  contract  for  which  they  were  entitled  to 
recover  as  damages  the  difference  between  the  price  the  defendants  had  stipu- 
lated  to  pay  and  what  it  would  have  cost  the  plaintiffs  to  have  procured  the 
quantity  of  potatoes  still  remaining  to  be  purchased  when  the  defendants' 
letter  was  received.  The  statement  of  the  rule  in  this  case  is  referred  to 
with  approval  in  Collins  v,  Delapoite,  115  Mass.  159.  In  Unexcelled  Fireworia 
Co.  T.  Poliies,  130  Pa.  St.  536,  17  Am,  St,  Rep.  788,  the  defendants  had  or- 
dered  certain  lots  of  fireworks  from  the  plaintiffs,  and  before  the  goods  were 
separated  from  the  bulk,  countermanded  the  order  and  notified  the  plaintiffs 
not  to  ship  them.  The  latter  replied  that  the  goods  would  nevertheless  be 
shipped  at  the  stipulated  time,  and  this  accordingly  was  done.  On  their 
arrival  the  defendant  declined  to  accept  them,  and  they  were  taken  back  to 
the  plaintiffs,  who  placed  them  on  storage,  subject  to  defendants'  order.  It 
was  held  that  the  letter  countermanding  the  order  was  a  refusal  to  receive 
the  goods,  and  that  the  direction  not  to  ship  them  was  a  revocation  of  the 
carrier's  agency  to  receive  them,  which  rendered  the  delivery  to  such  carrier 
unauthorized.  Under  these  circumstances  the  true  and  only  remedy  of  the 
plaintiffs  was  an  action  for  special  damaj^es  for  refusing  to  receive  the  goods, 
and  no  action  could  be  maintained  for  the  price.  In  Dillon  v.  A  nderson,  43 
N.  Y.  231,  the  plaintiff  contracted  to  make  two  boilers  for  the  defendants' 
steamship.  Soon  after  the  performance  of  the  contract  was  begun,  the  de- 
fendant, by  notice  to  the  plaintiff,  stopped  the  work,  but  the  latter,  in  spite 
of  the  notice,  continued  to  work  upon  the  boilers,  and  in  his  action  for  dam« 
ages  claimed  an  allowance  for  the  wastage  of  the  materials,  which  wastage 
would  not  have  occurred  if  the  work  had  not  been  continued  after  the  notice 
had  been  received.  The  court  held  that  the  plaintiff  had  no  right,  after  re* 
ceiving  the  notice,  to  work  upon  the  boilers  to  the  damage  of  the  defendant, 
and  that  this  item  could  not  properly  be  allowed.  In  Moline  Scale  Co.  r, 
Beed,  52  Iowa,  307,  35  Am,  Rep.  272,  the  defendant  had  ordered,  through 
plaintiff's  agent,  a  scale  to  be  erected  on  defendants'  premises,  but,  before  the 
order  was  communicated  to  the  plaintiff,  countermanded  it  by  telegranu 
Subsequently,  the  plaintiff  shipped  a  set  of  scales  to  the  defendant,  who  re- 
fused to  receive  them.  The  court  held  that,  under  these  circumstances,  an 
action  for  the  contract  price  could  not  be  maintained,  saying:  "  We  have 
been  cited  to  no  adjudicated  case,  and  are  unable  to  find  any,  where  it  has 
been  held  that  a  vendor  can  recover  the  contract  price,  unless  the  contract 
be  such  as  to  enable  him  to  put  the  article  sold  in  such  condition  as  to  trans- 
fer the  title  of  the  property  to  the  vendee.  ....  In  the  case  at  bar,  the 
plaintiffs'  obligation  would  not  be  discharged  without  building  the  scales. 
We  think  that  in  all  the  cases  where  it  is  held  that  the  contract  price  may 
be  recovered,  it  will  be  found  that  the  article  sold  was  completed  and  ready 
for  delivery  and  tender  made:  Oordon  v.  Norris,  49  N.  H.  376;  Dustan  T, 
McAndrew,  44  N,  Y,  72."  So  where  the  plaintiff  agreed  to  furnish  to  defend- 
ant and  erect  on  his  premises  a  gas  generator,  and,  in  pursuance  of  the  con. 
tract,  shipped  the  necessary  materials  to  the  defendant's  place  of  residence. 
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but  the  defendant  therenpon  refused  to  allow  bini  to  set  np  the  generator 
upon  his  premises,  it  was  held  that,  under  these  circumstances,  the  property 
in  the  chattels  had  not  passed,  and  that  the  plaintiff  conld  not  recover  th» 
contract  price:  Butler  v.  Butler,  77  N.  Y.  472.  "The  goods,"  said  the  court, 
"remained  the  goods  of  the  plaintiff.  ....  The  defendant  was  not  to 
have  tliese  articles  as  separate  parts  or  members  from  which,  by  the  appli. 
cation  of  skill  and  labor,  a  machine  could  be  constructed,  but  a  com- 
plete thing,  placed  upon  his  own  premises,  of  the  required  capacity  and 
ready  for  use;  and  until  that  was  furnished,  the  property  in  these  chattel* 
did  not  pass  from  the  plaintiff."  In  support  of  this  position  numerous 
authorities  are  cited.  lu  Clark  v.  MarsiyLia,  1  Donio,  317,  43  Am.  Dec 
670,  the  defendant  employed  the  plaintiff  to  do  work  at  an  agreed  price,, 
but  countermanded  the  order  before  the  work  was  finished.  Tiie  plaintiff, 
however,  went  on  and  finished  the  work  and  demanded  the  price  agreed 
upon.  The  court  held  that  this  claim  was  not  sustainable,  saying;  "The- 
plaintiff  had  no  right,  by  obstinately  persisting  in  the  work,  to  make  the- 
penalty  upon  the  defendant  greater  than  it  would  otherwise  have  been. 
To  hold  that  one  who  employs  another  to  do  a  piece  of  work  is  bound  to 
suffer  it  to  be  done  at  all  events,  would  sometimes  lead  to  great  in- 
justice. A  man  may  hire  another  to  labor  for  a  year,  and  within  the  year, 
his  situation  may  be  such  as  to  render  the  work  entirely  useless  to  him. 
The  party  employed  cannot  persist  in  working,  though  he  is  entitled  to 
the  damages  consequent  upon  his  disappointment.  So  if  one  hires  another 
to  build  a  house,  and  subsequent  events  put  it  out  of  his  power  to  pay  for 
it,  it  is  commendable  in  him  to  stop  the  work,  and  pay  for  what  has  beea 
done  and  the  damages  sustained  by  the  contractor.  He  may  be  under  a 
necessity  to  change  his  residence;  but  upon  the  rule  contended  for,  he  would 
be  obliged  to  have  a  house  which  he  did  not  need  and  could  not  use.  In  all 
such  cases  the  just  claims  of  the  party  employed  are  satisfied  when  he  is 
fully  recompensed  for  his  part  performance  and  indemnified  for  his  loss  ia 
respect  to  the  part  left  unexecuted;  and  to  persist  in  accumulating  a  larger 
demand  is  not  consistent  with  good  faith  towards  the  employer."  The  rea- 
son of  the  rule  which  allows  a  party  contracting  for  services  or  the  perform- 
ance of  some  work  necessarily  admits  an  exception  where  the  contract  is  a 
proper  one  for  specific  performance  in  equity.  In  such  a  case  the  party  de- 
siring to  adhere  to  his  contract  can  do  so,  in  spite  of  a  prohibition  from  the 
other  party  to  proceed,  and  recover  the  contract  price.  In  Marsh  v.  Black- 
man,  50  Barb.  333,  this  principle  was  applied  to  a  case  in  which  the  plain- 
tiff had  agreed  in  writing  with  the  defendants  to  support  and  maintain  the 
father  of  the  latter  during  his  natural  life,  for  a  stipulated  sum  per  week, 
and  the  defendants,  after  performance  had  been  commenced,  notified  the 
plaintiff  not  to  continue  such  performance,  and  that  they  would  make  no- 
further  payments.  The  plaintiff  nevertheless  continued  to  furnish  the  stipu- 
lated maintenance,  and  in  an  action  to  recover  the  weekly  payments,  it  wa» 
decided  that  the  defendant's  attempt  to  put  an  end  to  the  contract  was  no 
defense. 

Riglita  of  Party  Who  u  Notified  not  to  Proceed  with  Performance  of  Contract. 
It  has  been  shown  above  that,  after  one  of  the  parties  to  a  contract  has  re- 
ceived notice  that  the  other  does  not  intend  to  carry  out  his  agreoment,  or 
that  further  performance  of  the  contract  i»  to  be  discontinued,  the  party  so* 
notified  cannot,  as  a  general  rule,  take  any  positive  steps  which  will  have- 
the  effect  of  increasing  the  damages  to  which  his  adversary  has  thus  ren- 
dered himself  liable.     On  the  other  hand,  such  a  notification  has  the  effect 
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•f  releasing  the  party  notified  from  the  duty  of  doing  anything  further  i» 
performance  of  the  contract;  but  the  mere  notice  of  an  intention  not  to  per- 
form a  contract  is^not  of  itself  a  breach  of  the  contract.  To  have  that  effect 
it  mast  be  acted  npon  bv  the  party  receiving  it:  Leigh  ▼.  Palerson,  8  Taunt, 
640;  4  Eng.  Com,  L.  267;  PhillpoUa  v.  Erana,  5  Mees.  &  W.  475;  Riyiley  v. 
AtcCluie,  4  Ex.  359;  McPliermn  v.  Walker,  40  111.  371;  Zuck  v.  McClure,  98 
Pa.  St.  541;  though,  if  not  withdrawn  before  the  time  fixed  for  performance, 
the  notice  is  evidence  of  a  continued  intenlion  to  refuse  performance  down 
to  and  inclusive  of  tliat  time,  and  is  a  sufhcient  excuse  for  the  default  of  the 
party  receiving  the  notice:  McPhenon  v.  Walker,  40  111.  37 1  ylUpley  v.  McClure^ 
4  Ex.  345.  If  the  party  notilied  elects  to  treat  the  notice  as  a  breach  of  th» 
contract,  he  is  not  ol>liged  to  complete  the  performance  of  what  he  has  him- 
■elf  undertaken  to  do  in  order  to  maintain  au  action  against  the  party  re- 
■ouncing  the  contract.  Tlie  refusal  to  perform  the  contract  under  such  cir- 
onmstances  is  to  be  considered  in  the  same  light,  as  respects  the  plaiutiif 'a 
remedy,  as  an  absolute  physical  prevention  by  the  defendant.  The  case 
most  often  cited  in  support  of  this  proposition  is  Cort  v.  Ambcrgate  etc.  /?V 
Co,,  6  Eng.  L.  &  Eq.  230;  15  Jur.  877.  There  the  plaintiff  had  agreed  to 
manufacture  a  large  quantity  of  railway  chairs  for  the  defendant  company, 
and  after  delivering  a  portion  was  directed  to  make  no  more,  as  they  were 
not  wanted.  The  defendants  contended  that,  as  the  plaintiffs  did  not 
make  and  tender  the  residue  of  the  chairs,  they  could  not  be  said  to  have 
been  *'  ready  and  willing  "  to  perform  the  contract.  Lord  Campbell,  in  de-^ 
livering  the  judgment  of  the  court,  disposed  of  this  objection  thus:  "We 
are  of  opinion  that  the  jury  were  fully  justified,  upon  the  evidence,  la 
finding  that  the  plaintiffs  were  ready  and  willing  to  perform  the  contract, 
though  they  never  made  and  tendered  the  residue  of  the  chairs.  In  com- 
mon sense,  the  meaning  of  such  an  averment  of  'readiness  and  willingness '^ 
must  be,  that  the  noncompletion  of  the  contract  was  not  the  fault  of  the 
plaintiffs,  and  that  they  were  disposed  and  able  to  complete  it,  if  it  had  not 
been  renounced  by  the  defendants.  What  more  can  reasonably  be  re- 
quired by  the  parties  for  whom  the  goods  are  to  be  manufactured?  If, 
having  accepted  a  part,  they  are  unable  to  pay  for  the  residue,  and  hav* 
resolved  not  to  accept  them,  no  benefit  can  accrue  to  them  from  a  useless 
waste  of  materials  and  labor,  which  might  possibly  enhance  the  amount 
of  damages  to  be  awarded  against  them."  As  to  the  question  whether  the 
notice  of  the  defendant  company  not  to  make  any  more  chairs  was  to  be 
deemed,  in  point  of  law,  a  prevention  of  performance,  the  learned  judge 
thus  expressed  his  views:  "  We  think  there  is  evidence  to  show  that  the 
defendants  did  prevent  and  discharge  the  plaintiffs  from  supplying  the 
residue  of  the  chairs,  and  from  the  further  execution  of  the  contract.  It 
is  contended  that  'prevent'  here  must  mean  an  obstruction  by  physical 
force;  and,  in  answer  to  a  question  of  the  court,  we  were  told  that  it  would 
not  be  a  preventing  of  the  delivery  of  goods  if  the  purchaser  were  to  write 
in  a  letter  to  the  person  who  ought  to  supply  them,  '  Should  you  come  to 
xny  house  to  deliver  them,  I  will  blow  your  brains  out.'  But  may  I  not 
reasonably  say  that  I  was  prevented  from  completing  a  contract  by  being 
desired  not  to  complete  it?  Are  there  no  means  of  preventing  an  act  from 
being  done  except  by  physical  force  or  brute  violence?"  The  conclusion 
of  the  court  as  to  the  right  of  action  in  such  cases  was  announced  as  follows: 
"Upon  the  whole,  we  think  we  are  entirely  justified,  on  principle,  ia 
holding  that,  when  there  is  an  executory  contract  for  the  manufacturing 
and  supply  of  goods  from  time  to  time,  to  be  paid  for  after  delivery,  if  th» 
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jinrchaser,  having  accepted  and  paid  for  a  portion  of  the  goods  contracted 
for,  gives  notice  to  the  vendor  not  to  manufacture  any  more,  as  he  has  no 
oocmsion  for  them,  and  will  not  accept  or  pay  for  them,  the  vendor  having 
been  desirous  and  able  to  complete  the  contract,  he  may,  without  mana« 
facturing  and  tendering  the  rest  of  the  goods,  maintain  an  action  against 
tlie  purchaser  for  breach  of  the  contract."  The  principles  announced  in  this 
eeision  have  frequently  been  applied  in  England  and  in  this  country:  Hoch' 
iter  V.  De  la  Tour,  2  El.  &  B.  678;  Avert/  v.  Bowden,  5  El.  A  B.  714;  Front  v. 
Knlgfii,  L.  R.  7  Ex.  112;  Wilkimon  v.  Verity,  L.  R.  6  Com.  P.  206;  Eckenrod* 
T.  Canton  Chemical  Co.,  55  Md.  51;  Black  v.  Wooilrow,  39  Md.  194;  Hoamer 
V.  Wilson,  7  Mich,  294;  Pai-k  v.  Kitchen,  1  Mo.  App.  357.  In  Pond  v.  Wyman, 
15  Mo.  18^^,  the  rule  is  succinctly  stated  to  be,  that  a  refusal  to  permit  the 
plaintiff  to  perform  a  contract  is  equivalent  to  a  performance,  for  the  pur- 
pose of  maintaining  an  action  on  the  contract.  As  an  extension  of  the  prin- 
ciple, it  has  been  held  that  the  suspension  of  work  by  the  party  for  whom  it 
was  to  be  done  until  after  the  time  when  the  work  was  to  have  been  com- 
pleted, releases  the  other  parties  from  the  obligation  to  finish  the  work  un- 
der the  contract,  and  puts  an  end  thereto,  and  that  the  party  thus  suspend- 
ing the  contract  is  liable  for  a  breach  of  it:  Kxqler  v.  Wixemnn,  20  Ohio,  361. 
The  Party  Rereiving  the  Notice  may,  if  he  U  ishes.  Keep  the  Contract  Alive. — 
Although  a  notification  from  one  of  the  parties  to  a  contract  that  he  does  not 
intend  to  perforin  it  may  be  regarded  by  the  other  party  as  a  breach  for 
which  suit  may  be  brought,  he  is  not  obliged  to  avail  himself  of  this  privi- 
lege, but  may,  if  he  prefers  it,  continue  to  treat  the  contract  as  still  in  force 
for  certain  purposes,  always,  of  course,  with  due  regard  to  the  necessary 
limitation  that  he  cannot  do  anything  to  increase  the  damages  which  will 
altimately  fall  on  the  defaulting  party.  Thus,  wlien  a  contract  is  made  for 
personal  services,  for  a  particular  term,  at  stipulated  wages,  if  the  party 
employed  i?,  without  cause,  discharged  during  the  term,  he  has  the  right  to 
regard  the  contract  as  broken,  and  may  immediately  sue  and  recover  all  the 
damages  resulting  from  its  breach,  which  he  may  sustain  up  to  the  time  of 
the  trial;  but  he  is  not  compelled  to  accept  the  breach  of  his  employer  as  a 
termination  of  the  contract;  he  may  elect  to  treat  it  as  continuing,  and, 
keeping  himself  in  readiness  to  perform  the  contract  on  his  part,  may  re- 
cover the  wages  due  on  the  expiration  of  the  term:  Strauss  v.  Meerlief,  64 
Ala.  299;  38  Am.  Rep.  8.  So,  where  the  vendee  in  an  executory  contract  of 
sale  has  notified  the  vendor  that  he  will  not  receive  the  goods,  the  vendor 
may  nevertheless  tender  them  on  the  day  appointed  for  delivery,  and  re- 
cover damages  for  nonacceptance  which  will  be  assessed  as  of  the  date  fixed 
for  delivery:  Leigh  v.  Paterson,  8  Taunt.  540;  Phitlpotta  v.  Evans,  5  Meea. 
&W.  475;  Kadishv.  Young,  108  111.  170;  48  Am.  Rep.  548;  Roebling  Sons" 
Co.  V.  Lock  Stitch  Fence  Co.,  130  111.  660.  In  all  cases  where  the  contract  is  . 
thus  kept  alive,  the  defaulting  party  as  well  as  the  other  will  receive  the 
benefit  of  it.  "  He  remains  subject  to  all  his  own  obligations  and  liabili- 
ties under  it,  and  enables  the  other  party  not  only  to  complete  the  con- 
tract, if  so  advised,  notwithstanding  his  previous  repudiation  of  it,  I)ut 
also  to  take  advantage  of  any  supervening  circumstances  wliicli  would 
justify  him  in  declining  to  complete  it":  Cockburn,  0.  J.,  in  Fr.^<t  v. 
Knight,  7  L.  R.  Ex.  Ill,  cited  approvingly  in  Howard  v.  Dab/,  61  N.  Y. 
375;  19  Am.  Rep.  285,  and  Roebling  Sons'  Co.  v.  Lock  S/Uch  Fence  Co.,  130 
111.  660.  The  right  of  the  defaulting  party  to  take  advantage  of  supi  r- 
vening  circumstances,  is  well  illustrated  in  Avery  v.  Boicdcn,  5  E'.  i^  ?..  714, 
Rrid  V.   Ilo.^Uns.  5  El.  &  B.  729,  in  both  of  which  cases  the  phii!it;ir  had 
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contracted  for  a  cargo  of  wheat  to  be  loaded  at  Odessa.  The  defendant's 
agent  in  each  ease  refused  to  furnish  the  cargo,  and  in  each  case  the  in  ister 
of  the  ship  did  not  treat  the  refusal  as  a  breach  of  the  contract,  but.  con- 
tinued to  demand  the  cargo.  Before  the  expiration  of  the  running  days, 
war  was  declared  between  England  and  Russia.  The  court  held  that  this 
event  dissolved  the  contract,  and  that,  as  the  plaintiff  had  by  his  conduct 
kept  the  contract  alive,  he  had  lost  his  right  of  action  by  the  intervention 
•f  a  circumstance  which  excused  the  otiier  party  from  performance.  A  ne« 
eessary  result  of  the  existence  of  this  rule  is  that,  where  a  contract  is  thus 
renounced  by  one  party  and  kept  alive  by  the  other  until  the  date  appointed 
for  performance,  the  damages  are,  in  such  a  case,  to  be  estimated  as  of  that 
date,  and  not  of  the  date  of  the  renunciation:  Phillpotl-i  v.  Evans,  5  Mees.  St 
W.  475;  Kadixh  r.  Tonvr,,  108  111.  170;  48  Am.  Rep.  548;  Roebling  Sons'  Co.  r. 
Lock  Stitrh  Fence  Co.,  130  111.  660. 

Completion  of  Executory  Contract  of  SaU,  when  Vendor  is  to  Aj^propriale  tlie 
Ooodatothe  Vendee.  — Where  the  transfer  of  the  property  in  the  articles  sold 
depends  upon  the  appropriation  by  the  vendor  of  a  portion  of  a  larger  mass 
to  the  vendee,  it  would  seem  that  a  notification  from  the  latter  that  he  will 
not  take  the  goods  deprives  the  vendor  of  the  right  to  do  anything  further 
in  regard  to  the  appropriation,  and  that  his  remedy  is  confined  to  an  actioD 
for  refusing  to  accept  the  goods:  Unexcelled  Fire  Works  Co.  v.  PoUteA,  1,30 
Pa.  St.  5.36;  17  Am.  St.  Rep.  788,  The  cases  in  which  the  vendor  stands  in 
a  position  of  complete  performance  on  his  part,  and  tlien  receives  notice  of 
renunciation  from  the  vendee,  manifestly  belong  to  a  diHereot  category, 
•ad  do  not  fall  properly  within  the  scope  of  the  present  note. 


Teatman  V.  King. 

[2  North  Dakota,  421. J 
8bu>  Gratn  Stattttiw,  Natcre  or  the  Obi.ioatiov  TvcrRRKr  »t  ATTfrr. 
INO  Aid  Under.  —  The  obligation  which  rests  upon  a  person  who  has 
received  temporary  aid  from  a  county,  in  acccnlance  with  the  provisions 
of  the  seed  grain  statutes,  to  repay  to  the  cmnty  the  value  of  the  seed 
grain  lent,  is  not  a  tax  in  any  sense  of  tlie  word,  but  a  debt  pure  and 
simple,  and  no  legislative  fiat  can  alter  its  true  character. 

OONSriTUTIONAL  LaW  —  ObLTOATION  OF  CoNTRAri'S  —  SlSKD  GrAIX  STAT- 
UTES, Priority  o»  Liens  on  Land  Crhated  bt.  —  A  provision  in  a 
seed  grain  statute  which  declares  that  the  debt  for  grain  furnished  to 
indigent  farmers  in  accordance  therewith  shall  be  "a  first  lien  upon  the 
real  estate  of  the  person  assisted,"  is  within  the  constitutional  inhibitioa 
against  the  impairment  by  a  state  of  the  o!;!;gation  of  contracts,  in  so 
far  as  it  attempts  to  make  such  lien  paramount  to  thoae  to  which  Mm 
laud  was  subject  when  the  statute  was  passed. 

Ben  Borton  and  Fredrus  Baldtoin,  for  the  appellant*. 

John  S.  Watson,  for  the  respondent. 

CoRLisa,  C.  J.  The  contest  here  ia  hetween  plaintiff  and  d»- 
Itodant,  Foster  County,  for  priority  of  iien.  The  action  is  to 
foreclose  a  real  estate   niMit-a^'c.      Foster  County  is  made  a 
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party  defendant  on  the  theory  that  it  holds  a  lien  on  the 
mortgaged  real  property  subordinate  to  tlie  lien  of  plaintiff's 
mortgage.  This  contention  of  the  plaintiff  is  denied  by  Fos- 
ter County,  and  the  latter,  having  been  defeated  by  the  trial 
court,  brings  the  question  before  us  for  review.  It  is  purely 
an  issue  of  law.  The  facts  are  undisputed.  Plaintiff's  mort- 
gage is  dated  July  1,  1886,  and  was  duly  recorded  July  5, 
1886.  On  March  26,  1889,  Foster  County  entered  into  a  con- 
tract to  furnish,  and  actually  did  furnish  on  that  day,  to  the 
mortgagor  and  owner  of  the  mortgaged  premises,  pursuant  to 
such  contract,  150  bushels  of  seed  wheat,  to  be  used  by  him 
to  raise  a  crop  upon  the  mortgaged  premises  in  the  season  of 

1889.  The  seed  was  actually  used  for  that  purpose.  All  pro- 
ceedings were  duly  taken  by  the  county  in  conformity  with 
the  statute  to  perfect  a  lien  upon  the  land  under  the  provis- 
ions of  chapter  43  of  the  Laws  of  1889.  This  act,  so  far  as  it 
is  material  to  this  case,  provides  that  "if  the  said  iiidebted- 
ness  (for  the  seed  grain  furnished)  be  not  paid  on  November 
1,  1889,  the  amount  thereof  shall  be  entered  upon  the  tax  list 
of  such  county  for  the  year  1889,  as  a  tax  upon  the  land  upon 
which  such  seed  wheat  was  sown,  to  be  collected  as  other 
taxes  are;  and  the  sura  so  entered  and  levied  shall  be  a  first 
lien  upon  the  crop  of  grain  raised  each  year  by  the  person  re- 
ceiving said  seed  grain,  and  also  upon  the  real  estate  owned 
by  such  person,  until  the  tax  is  fully  paid."     On  April  14, 

1890,  Foster  County  furnished  the  mortgagor,  King,  seed 
wheat  for  the  season  of  1890,  to  be  sown  upon  this  same  land. 
It  was  so  sown.  The  county  claims  a  lien  upon  the  land  for 
the  value  of  this  seed,  under  the  provisions  of  chapter  152  of 
the  laws  of  1890.  No  question  is  raised  as  to  the  existence  of 
liens  on  the  land  for  the  seed  wheat  furnished  in  1889  and 
1890.  The  only  inquiry  is,  whether  such  liens  are  paramount 
to  that  of  the  mortgage,  which  was  executed  and  became  a 
lien  upon  the  land  more  than  two  years  before  the  first  law 
was  enacted.  It  is  unnecessary  to  refer  to  the  provisions  of 
the  act  of  1890,  as  the  law  of  1889  confers  upon  the  county 
greater  rights  than  are  conferred  upon  it  by  the  act  of  1890, 
the  lien  being  in  express  terms  declared  to  be  a  first  lien  un- 
der the  statute  of  1889,  while  the  act  of  1890  is  silent  on  this 
subject  of  priority.  Having  reached  the  conclusion  that  the 
provision  of  the  act  of  18S9,  giving  priority  to  the  seed  lien, 
cannot,  in  the  face  of  the  inhibition  against  the  impairment  by 
a  state  of  the  obligations  of  a  contract,  work  the  destruction  or 
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impairment  of  a  prior  subsisting  lien,  created  before  the  act 

of  1889  was  passed,  it  is,  of  course,  unnecessary  to  determine 
■whether  the  act  of  1890  does  or  does  not  attempt  to  make  the 
€eed  lien  paramount.  The  statute  which  makes  the  lien  a 
first  lien  upon  the  land  describes  it  as  a  tax  lien,  and  the 
amount  due  for  the  seed  grain  is  declared  to  be  a  tax,  and  the 
amount  thereof,  in  case  of  default  in  its  payment,  is  directed 
to  be  entered  upon  the  tax  list  of  the  county.  But  the  voice 
of  the  legislature  cannot  alter  the  essential  nature  of  things. 
No  legislative  fiat  can  make  that  a  tax  which  is  not  and  can- 
not be  a  tax.  If  the  law-making  power  were  vested  with  un- 
limited authority  to  fix  the  meaning  of  words,  to  take  cases 
■  without  the  prohibition  of  the  constitution  by  arbitrary  defini- 
tions, the  fundamental  rights  of  the  citizen  would  be  safe  only 
60  long  as  the  legislature  should  abstain  from  defining  away 
constitutional  protections.  Due  process  of  law  might  be  de- 
fined to  embrace  arbitrary  confiscation;  such  a  thing  as  an 
ex  post  facto  statute  might  be  defined  practically  out  of  exis- 
tence; and  many,  if  not  all,  of  the  barriers  erected  to  shield 
the  fundamental  rights  of  the  citizen  from  legislative  assault 
—  barriers  seemingly  of  adamant,  and  apparently  standing 
upon  abiding  foundations  —  would  crumble  before  the  breath 
of  legislative  definition.  We  are  confident  the  agent  has  no 
power  to  define  away  the  limitations  upon  his  delegated  au- 
thority. Said  Mr.  Justice  Miller,  in  Davidson  v.  New  Orleans, 
96  U.  S,  97:  "  But  when,  in  the  year  of  grace  1886,  there  is 
placed  in  the  constitution  of  the  United  States  a  declaration 
that '  no  state  shall  deprive  any  person  of  life,  liberty,  or  prop- 
erty, without  due  process  of  law,'  can  a  state  make  anytliing 
due  [)rocess  of  law  which  by  its  own  legislation  it  chooses  to 
declare  such  ?  To  affirm  this  is  to  hold  that  the  prohibition 
of  the  state  is  of  no  avail,  or  has  no  application,  wliere  the  in- 
vasion of  private  rights  is  aflfected  under  the  form  of  state 
legislation."  In  Munn  v.  Illinois,  94  U.  S.  113,  the  language 
of  Mr.  Justice  Field  is  equally  emphatic.  Speaking  of  the 
provision  in  the  constitution  of  Illinois  declaring  certain  grain 
elevators  public  warehouses,  he  said:  "There  is  no  magic  in 
the  language,  though  used  by  a  constitutional  convention, 
which  can  change  a  private  business  into  a  public  one,  or 
alter  the  character  of  the  building  in  which  the  business  is 
transacted."  Chief  Justice  Waite,  in  the  same  case,  after 
reaching  the  conclusion  that  the  business  of  the  warehouse- 
man   at   Chicago,    under    tlie     iieciiliar    circumstance'?,    was 
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affected  with  a  public  inferest, -- was  a  public  busitiess, — 
eaid:  "It  may  not  be  made  so  by  the  operation  of  the  consti- 
tution of  Illinois  or  this  statute,  but  it  is  by  the  facts."  It  is 
needless  to  dwell  longer  upon  a  principle  so  obvious. 

Is,  then,  the  obligation  under  the  law  resting  upon  the  per- 
Bon  who  has  received  temporary  county  aid  in  tlie  shape  of 
seed  grain,  to  repay  to  the  county  the  value  thereof,  a  tax  in 
any  sense  of  the  word  whatever  ?  We  are  very  clear  that  it 
is  not.  If  the  oracle  be  consulted,  we  find  it  gives  back  no 
answer  that  will  justify  the  theory  that  this  obligation  is  a  tax. 
Says  Judge  Cooley  at  the  very  thresliold  of  his  work  on  tax- 
ation: "Taxes  are  defined  as  being  the  enforced  proportional 
contribution  of  persons  and  property,  levied  by  authority  of 
the  state  for  the  support  of  the  government  and  for  all  j)ublic 
needs."  The  amount  to  be  paid  by  him  who  has  been  sup- 
plied by  the  public  with  seed  grain  is  not  in  any  sense  a 
"contribution,"  but  it  is  a  debt  owing  by  him  to  the  county 
for  value  received  by  him  in  the  form  of  property.  If  it  could 
be  regarded  as  a  contribution,  it  is  not  a  proportionate  con- 
tribution, for  he  who  owes  the  duty  to  make  this  payment 
owes  it  in  addition  to  his  duty  to  pay  his  proportion  of  taxes, 
and  he  may  be  the  only  person  in  the  county  upon  whom  this 
extra  obligation  rests.  Neither  can  it  be  said  to  be  an  "en- 
forced "  contribution.  Wliatever  he  is  bound  to  pay  is  owing 
because  of  his  voluntary  purchase  of  seed  grain  from  the 
county.  There  is  no  coercion.  He  pays  what  he  agrees  to 
pay  and  no  more.  The  money  is  not  paid  for  the  support  of 
the  government,  nor  for  any  public  purpose.  So  far  as  the 
statute  ai)portion8  the  burden  of  furnishing  this  seed  grain 
among  all  taxpayers,  the  sum  so  apportioned  is  a  proper  tax. 
This  we  have  held  under  the  peculiar  phraseology  of  our  con- 
stitution, and  in  view  of  the  trend  of  legislation  in  the  north- 
western agricultural  states,  acquiesced  in  by  the  people,  which 
we  regarded  as  bo  expanding  the  significance  of  the  words 
•'public  purpose,"  when  applied  to  taxation,  as  to  make  the 
imjiosition  of  taxes  for  such  a  purpose  constitutional:  State 
V.  JSelson  Co.,  1  N.  D.  88;  26  Am.  St.  Rep.  609.  But  there  is 
no  resemblance  —  not  the  faintest  —  between  the  enforced 
obligation  resting  upon  all  alike  to  keep  a  portion  of  the  pop- 
ulation destitute  of  means  and  credit  from  becoming  a  public 
charge  by  afl'ording  them  temporary  relief,  and  the  voluntary 
obligation  assumed  by  tho  unfortunate  citizen  on  receiving  pub- 
lic aid  to  pay  back  to  the  public  treasury  the  value  of  that  aid. 
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The  obligation  resting  upon  him  who  has  been  supplied  with 
seed  grain,  common  to  all  other  taxpayers  in  the  county,  to 
contribute  the  funds  to  furnish  him  this  seed  grain,  is,  when 
legally  apportioned,  a  tax.  Tlie  obligation  resting  upon  him 
alone  to  pay  to  the  county  the  value  of  this  property  is  a  debt 
pure  and  simple,  without  a  single  element  of  a  tax  about  it. 
No  part  of  the  money  paid  by  him  in  discharge  of  this  obli- 
gation goes  to  the  support  of  the  government.  Not  a  penny 
of  it  is  paid  to  buy  seed  grain  for  others.  It  is  paid  only  to 
discharge  a  personal  debt  to  the  county  for  aid  received. 

Ajiotlier  consideration  affords  strong  evidence  that  the  claim 
for  the  value  of  the  seed  grain  furnished  is  not  a  tax,  although 
placed  upon  the  tax  roll,  to  be  collected  as  a  first  lien  out  of 
the  real  estate.  Practically  every  state  constitution  embodies 
a  provision  for  uniformity  in  taxation.  The  great  purpose  of 
such  articles  is  to  prevent  unjust  discrinii nation  in  taxation. 
Whenever  there  is  a  tax  violative  of  the  terms  of  such  a  pro- 
vision, we  must  expect  to  find  the  tax  an  unjust  one.  Now, 
it  is  clear  if  the  obligation  to  pay  for  seed  grain  is  a  tax,  it  is 
in  conflict  with  the  terms  of  section  1925  of  the  organic  act  of 
the  territory  of  Dakota,  in  force  at  the  time  the  act  of  1889 
was  passed;  and  that  the  act  of  1890  is  in  conflict  with  the 
terms  of  section  176  of  the  constitution  of  this  state  in  force 
wnen  the  latter  act  was  passed.  These  provisions  require 
uniformity  of  taxation.  But  so  far  from  there  being  any  in- 
justice in  requiring  the  person  who  has  been  the  recipient  of 
aid  to  pay  for  the  seed  grain  furnished  him,  the  justice  of 
euch  a  policy  is  too  palpable  to  justify  comment. 

And  yet  no  one  can  pretend  that  there  is  any  uniformity  in 
a  system  of  taxation  that  imposes  upon  one  or  a  few  citizens, 
and  upon  his  or  their  property,  in  addition  to  the  burden 
resting  upon  all  alike,  an  additional  sum  as  a  tax.  We  must 
therefore  conclude  that  that  which  creates  a  plain  violation 
of  the  terms  of  such  a  fundamental  provision,  if  regarded  as 
a  tax,  and  yet  bears  no  semblance  to  unjust  discrimination, 
cannot  possibly  be  a  tax  at  all.  The  determination  of  this 
question  is  the  pivotal  point  in  the  case.  If  this  obligation  is 
a  tax  in  a  proper  sense,  then  the  state  may  give  it  a  priority 
of  lien.  If  not  a  tax,  then  the  legislature  cannot,  by  designat- 
ing it  as  a  tax,  give  it  any  greater  preference  aa  a  lien  than 
could  be  given  it  should  no  such  name  be  aflBxed  to  it.  To 
postpone  a  legal  existing  lien  upon  real  property  to  a  subse- 
quent lien  by  a  statute  enacted  subsequently  to  the  attaching 
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of  such  prior  lien  is  to  impair  the  obligation  of  a  contract. 
This  object  cannot  be  accomplished  by  indirection  —  by  call- 
ing something  a  tax  which  is  not  a  tax.  The  legislature 
could  not,  by  an  act  passed  after  the  plaintiff  *b  mortgage 
had  been  executed  and  become  a  lien  upon  the  property,  con- 
fer upon  any  person  who  should  loan  or  advance  money  or 
money's  worth  to  the  mortgagor,  a  lien  upon  such  property 
prior  to  that  of  the  existing  mortgage.  Nor  can  the  legislature 
lawfully  give  to  a  court  or  other  public  corporation  or  subdi- 
vision of  the  state  any  such  priority  in  such  a  case  unless  the 
claim  be  for  a  tax,  as  a  tax  is  known  to  the  law.  Neither 
can  the  state  itself  secure  any  such  priority  under  such  cir- 
cumstances. 

When  entering  into  contract  relations  with  individuals,  the 
state,  or  a  municipal  corporation  thereof,  is  to  be  treated  the 
same  as  an  individual.  It  cannot  call  or  charge  up  the 
amount  of  a  loan  as  a  tax,  and  by  that  device  confer  upon 
the  loan  all  the  qualities  of  a  tax.  If  it  could,  and  in  this 
manner  insert  a  lien  for  this  pseudo  tax  ahead  of  existing 
liens,  the  holder  of  security  upon  real  estate  would  be  at  the 
mercy  of  the  state  despite  the  supreme  law  of  the  land  pre- 
venting the  impairing  the  obligations  of  a  contract  by  any 
state.  If  the  state  can  make  this  claim  a  tax,  then  there  is 
no  limit  to  its  power  by  definition  to  confiscate  the  securities 
of  others.  The  amount  advanced  to  the  individual  by  the 
state  would  not  affect  the  right  of  the  state  to  call  it  a  tax. 
Neither  would  the  purpose  for  which  the  advance  was  made, 
nor  the  exigency  to  meet  which  the  sum  was  loaned,  limit  in 
any  manner  the  power  of  the  legislature  to  invest  such  loan 
with  all  the  attributes  of  a  tax.  The  loan  by  the  public  sup- 
planting the  first  lien  upon  real  property  might  be  so  great  as 
to  work  a  destruction  of  the  lien  supplanted.  But  it  is  suffi- 
cient to  condemn  a  law  that  it  works  any  impairment,  how- 
ever slight,  of  the  obligations  of  a  contract.  To  affect  a  dollar 
of  a  prior  lien  by  subsequent  legislation  is  as  vicious  before 
the  law  as  to  destroy  the  lien  altogether:  Walker  v.  Whiteheadf 
16  Wall.  314. 

The  mortgagee  had,  when  the  law  of  1889  was  enacted,  ■•• 
oared  a  first  lien  upon  the  real  estate  covered  by  the  mort- 
gage. It  was  for  this  he  had  contracted  with  the  mortgagor. 
Any  law  affecting  the  priority  of  this  lien,  or  giving  the  mort- 
gagor authority  to  do  so,  clearly  impairs  the  ol)ligation  of  this 
contract.     Said  the  court  in  Toledo  etc.  R.  R.  Co.  v.  Hamilton^ 
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134  U.  S.  296,  SOI:  "There  was  no  statute  In  force  at  the 
time  the  mortgage  was  executed  giving  any  priority  to  subse- 
quent mechanic's  lien;  and  by  the  mortgage  the  mortgagee 
took  its  vested  priority  beyond  the  power  of  the  mortgagee  or 
the  legislature  thereafter  to  disturb." 

The  state  cannot  interfere  with  the  remedy  given  by  exist- 
ing laws  to  enforce  a  contract  when  the  consequence  is  an 
impairment  of  the  creditor's  rights.  This  doctrine  has  per- 
haps been  more  frequently  enunciated  and  applied  in  the 
cases  of  an  attempted  statutory  extension  of  the  mortgagor's 
right  to  redeem  made  after  the  mortgage  had  been  executed. 
The  courts,  including  the  final  arbiter  of  the  question,  the 
federal  supreme  court,  have  very  properly  held  that  such  a 
law  impaired  the  rights  of  the  mortgagee  under  his  security, 
as  they  affected  the  price  which  the  real  estate  would  bring 
on  foreclosure.  No  one  would  be  willing  to  pay  as  much  for 
a  piece  of  land,  the  possession  of  and  absolute  title  to  which 
he  could  not  secure  for  several  years  after  purchase,  as  he 
would  be  willing  to  pay  for  the  same  land  with  a  right  to 
inin)ediate  possession,  or  possession  after  the  lapse  of  only  one 
year.  A  law  giving  a  right  to  redeem  where  no  such  right 
existed  at  the  time  of  the  execution  of  the  mortgage,  or  mate- 
rially enlarging  a  right  of  redemption  already  existing  at  the 
time  of  the  execution  of  such  mortgage,  would  directly  and 
inevitably  lessen  the  value  of  the  mortgagee's  security,  and 
therefore  impair  the  obligation  of  the  contract. 

In  Howard  v.  Bugbee,  24  How.  461,  the  court  adjudged  as 
void,  as  impairing  the  obligation  of  a  contract,  a  statute  of 
Alabama  conferring  upon  a  judgment  creditor  of  the  mort- 
gagor a  right  to  redeem  from  mortgage  foreclosure  sale  within 
two  years  thereafter,  so  far  as  such  statute  affected  mortgages 
in  existence  when  the  law  was  passed.  The  court  said:  "The 
main  ground  of  the  defense  in  that  suit  was  that  the  mort- 
gage from  Parsons,  under  which  the  defendant  derived  title, 
having  been  executed  before  the  passage  of  the  act  providing 
for  the  redemption,  the  act,  as  respected  this  defendant,  wai 
inoperative  and  void,  as  impairing  the  obligation  of  the  con- 
tract. The  court  of  chancery  so  held,  and  dismissed  the  bill; 
but  on  appeal  to  the  supreme  court,  that  court  reversed  the 
decree  below,  and  entered  a  decree  for  the  complainant.  The 
case  is  now  here  on  a  writ  of  error  to  the  supreme  court. 

The  only  question  involved  in  this  case  was  decided  in 
Bronson  t.  Kinzie,  1  How.  311.     It  was  then  held  after  a  ver/ 
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careful  and  extended  examination  by  the  court,  through  the 
chief  justice,  that  the  state  law  impaired  the  obligation  of  the 
mortgage  contract,  autl  was  forbiiiden  by  the  constitution. 
This  decision  has  since  been  repeatedly  affirmed:  McCrackerh 
▼.  Hayioard,  2  How.  612;  Ganily  v.  Ewing,  3  How.  716.  .  .  • 
We  are  entirely  satisfied  with  the  soundness  of  the  decision  in 
the  above  case,  and  with  the  grounds,  and  shall  simply  refer 
to  them  as  governing  the  present  case."  The  same  doctrine 
is  enunciated  in  Scobey  v.  Gibson,  17  Ind.  580;  79  Am.  Dec. 
490;  Irilehart  v.  Wolfin,  20  Ind.  32;  Rucker  v.  Steelman,  73 
Ind.  396;  Ex  parte  Pollard,  40  Ala.  77;  Collins  v.  Collins,  79 
Ky.  88;  Coddington  v.  Bisphavi,  36  N.  J.  Eq.  574;  Cargill  v. 
Power,  1  Mich.  369;  Malony  v.  Fortune^  14  Iowa,  417;  Iley- 
ward  V.  Judd,  4  Minn.  483;  Goenen  v.  Schroeder,  8  Minn.  387; 
Carroll  v.  Rossiter,  10  Minn.  174;  Phinney  v.  Phinney,  81  Me. 
450;  10  Am.  St.  Rep.  266.  If  a  subsequent  statute  expending 
the  time  of  redemption  impairs  the  obligation  of  the  mortgage 
contract,  surely  an  act  passed  after  the  execution  of  the  mort- 
gage, which  confers  upon  the  mortgagor  power  to  destroy  the 
mortgage  lien  by  creating  a  lien  upon  the  land  superior  to 
that  of  the  mortgage,  is  a  law  impairing  the  obligation  of  a 
contract.  Tlie  district  court  was  riglit  in  adjudging  the 
mortgage  lien  to  be  superior  to  both  the  liens  for  seed  grain, 
and  the  order  and  the  judgment  of  that  court  are  therefore 
affirmed.     All  concur.  ^ 

Sebd  Graix  Statutes.  —  As  to  the  constitationaltj  o^  ie«  StcUe  r.  Nd- 
mm  County,  1  N.  D.  88;  26  Am.  St.  Rep.  609. 

States  —  Prioritt  of  Claims  of. —  The  claims  of  the  state  are  prior  to 
those  of  other  creditors:  Degner  ▼.  Mayor,  74  Md.  144.  By  virtue  of  the  com- 
mon law,  Maryland  has  priority  in  the  payment  of  its  debts,  in  the  course 
of  the  distribution  of  the  debtor's  property,  where  an  individual  debtor  bae 
no  prior  lien:  State  v.  Bank,  6  Gill  &  J.  205;  26  Am.  Dec  561,  and  note  with 
cases  collected.  And  the  taking  by  a  state  of  a  particular  security  will  not 
deprive  it  of  the  general  priority  to  which  it  is  entitled  by  law:  Lenoir  r. 
Wijifi,  4  Desaus.  Ch.  65;  6  Am.  Dec.  597.  A  state  is  not  bound  by  a  stat* 
ate  limiting  the  liens  of  jud^'ments  to  a  certain  period  if  it  is  not  namedt 
Commontoealth  t.  Baldwin,  1  Watts,  54;  26  Am.  Dec.  33,  and  note. 

Statutes  Impairing  the  Obligation  o»  CoNTRAcrrs. — The  legislature 
of  a  state  can  pass  no  valid  law  impairing  the  obligation  of  a  contract:  Carr 
▼.  State,  127  lad.  204;  22  Am.  St.  Rep.  624;  State  v.  McPeak,  31  Neb.  139; 
■ote  to  Phinney  v.  Phinney,  10  Am.  St.  Rep.  275;  note  to  Cornwall  r.  Com- 
monwealth, 3  Am.  St.  Rep.  123,  with  cases  collected.  See  also  extended  note 
to  Scobey  r.  Oibsun,  79  Am.  Dec.  495.  Nor  can  a  state  abrogate  a  valid  con. 
knot  bj  the  adoptioo  of  a  new  constitution:  UkU  r.  Knight,  93  C*L  159. 
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WnXR  —  SiaNATtJBB  BY  Mark.  —  A  statute  anthoriziaj?  the  execntlon  of  m 
will  by  a  mark  can  only  meau  such  a  mark  as  is  made  with  intent  to 
execute  the  will  uhereby. 

Wills  —  Sioninq  op  —  Sufficienct. — When  it  is  shown  that  a  testator 
■tartecl  to  write  his  name  as  his  signature  to  his  will,  but  after  making 
a  stroke  with  a  pen,  stopped  and  said:  "I  can't  sisjn  it.now,"  and  such 
stroke  bears  no  resemblance  to  the  form  of  a  m;irk  ordinarily  used  for 
a  signature,  while  two  witnesses  profess  to  recognize  ib  as  the  first  part 
of  the  initial  of  his  first  name, -an  intention  on  the  part  of  the  testator 
to  execute  the  will  either  by  attaching  a  mark  or  his  signature  is  affirm- 
atively diaproved. 

Wills  —  Signing  of — Sufficienct  —  Intent  Must  Exist. — The  testa- 
tor's signature  to  his  will  by  initials  only  may  be  a  valid  execution 
thereof,  provided  an  intent  to  execute  is  apparent;  but  in  the  absence 
of  any  sudden  incapacity  to  complete  the  signature  by  reason  of  the 
extremity  of  last  sickness,  it  is  an  indispensable  element  to  the  validity 
of  the  signature  actually  made  that  it  shall  be  full  and  complete  accord- 
ing  to  the  intent  and  understanding  of  the  testator. 

Appeal  from  a  decree  admitting  the  following  instrument 
to  probate  as  a  last  will  or  codicil:  — 

*♦  Phtla.,  February  6,  1890. 

"I,  Hermann  Theophilus  Plate,  make  this  my  last  will. 
I  give  and  bequeath  the  income  of  twenty-five  thousand  dol- 
lars to  be  paid  to  the  widow  of  my  former  partner,  George 
Runge,  for  life,  in  semi-annual  payments." 

While  the  testator  was  in  his  last  illness,  and  five  days 
prior  to  his  death,  and  while  he  was  strong  mentally,  a  copy 
of  the  above  instrument  was  read  to  him.     He  approved  it, 
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but  refused  to  sign  it  until  a  prior  will  made  by  him  had 
been  found.  On  the  three  following  days  his  counsel  and 
others  tried  to  induce  him  to  sign  the  paper;  but  he  put  them 
oflT  by  replying,  "Not  now,"  or  "Some  other  time."  On  the 
day  preceding  his  death,  he  was  again  asiied  if  the  paper 
was  right,  and  if  he  would  sign  it,  and  he  replied,  "  Yes." 
He  was  then  raised  up  in  bed,  a  pen  placed  in  his  hand,  and 
he  made  one  stroke  on  the  paper,  when  he  stopped  and  said: 
"I  can't  sign  it  now."  Such  stroke  was  described  as  the 
first  up  and  down  stroke  of  the  letter  "  H."  At  the  time  of 
making  this  stroke  he  was  excessively  weak,  and  trembled 
60  violently  that,  upon  his  saying,  "  I  can't  sign  it  now,"  he 
was  immediately  laid  back  upon  the  bed. 

Oustavus  Remak,  Jr.^  and  George  Jwikin^  for  the  appellants. 

John  F.  Keator,  N.  D,  Miller^  H.  Q,  Ward,  and  George  W^ 
Biddle,  for  the  appellees. 

Mitchell,  J.  We  are  obliged  to  differ  with  the  learned 
court  below,  not  on  the  principles  of  law,  but  on  their  appli- 
cation  to  the  facts  of  this  case. 

The  codicil  in  question  was  not  properly  executed  by  a. 
mark,  for  the  conclusive  reason  that  the  stroke  of  testator's 
pen  was  not  put  there  with  that  intention.  The  act  of  184S 
makes  all  wills  valid  "  to  which  the  testator  hath  made  his 
mark  or  cross,  ....  provided  the  other  requisites  under  ex- 
istinfi  laws  are  complied  with."  It  is  not  necessary  for  us  to 
consider  that  part  of  the  argument  which  is  founded  on  the 
supposed  failure  of  other  requisites,  such  as  the  presence  of 
the  testator's  name,  though  in  another's  writing,  for  the  iden- 
tification of  the  mark,  or  the  absence  of  two  witnesses  to  tho 
fact  of  execution.  The  statute,  in  authorizing  the  execution 
of  a  will  by  mark,  can  only  mean  a  mark  made  with  the  in- 
tent to  execute  the  will  thereby.  Without  such  intent,  para- 
phrasing th«  language  of  Chief  Justice  Gibson  in  Gre^notigh 
V.  Greenough,  11  Pa.  St.  497,  51  Am.  Dec.  567,  "a  cross,  or  a 
scratch,  or  a  scrawl,  or  a  dot,  or  a  dash,  ....  imports  no  more 
than  would  a  blot  or  a  stain,  or  any  other  accidental  discol- 
oration of  the  paper  at  the  foot  of  the  instrument."  The  evi- 
1  dence  shows  beyond  all  doubt  that  the  testator  did  not  intend 
/  i  to  execute  the  codicil  by  a  mark,  or  make  the  stroke  of  the 
N  ]  pen  in  question  for  that  purpose.  On  the  contrary,  he  started 
to  write  his  name,  and  made  a  stroke,  which  bears  no  rosem- 
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blanoe  to  the  form  of  mark  ordinarily  used  for  Buch  purpoae, 
and  which  two  witnesses  profess  to  recognize  as  the  first  part 
cf  the  initial  of  his  first  name,  Hermann,  and  then,  putting 

the  matter  beyond  all  controversy,  he  stopped  and  said,  "I 
can't  sign  it  now."  The  intention  to  execute  by  a  mark  is 
affirmatively  disproved. 

Nor  is  the  codicil  properly  executed  by  a  signature,  for  the' 
signature  is  incomplete,  and  the  evidence  shows  that  the  tes- 
tator so  rcgar<led  it.     The  learned  court  below  were  quite  right 
in  saying,  "exactly  what  constitutes  a  signing  has  never  been 

reduced  to  a  judicial  formula The  principle  upon  which 

these  cases  proceeded  was,  that  whatever  the  testator  or  grantor 
was  shown  to  have  intended  as  his  signature,  was  a  valid  sign- 
ing, no  matter  how  imperfect  or  unfinished,  or  fantastical  or 
illegible,  or  even  false,  the  separate  characters  or  symbols  he 
used  niijfht  be  when  critically  judged."  But  even  by  this  test 
notiiing  is  a  signature  unless  it  is  meant  by  the  signer  to  be 
bucIj,  and  this  requirement  is  destructive  of  the  present  case, 
for  the  facts  do  not  show  that  the  testator  regarded  this  stroke 
of  his  pen  as  his  signature.  On  the  contrary,  they  show  that 
not  only  to  a  critical  judgment,  but  to  the  testator  himself, 
there  was  no  signature.  His  expression,  "I  cannot  sign  it 
now,"  after  the  stroke  had  been  made,  proves  conclusively 
that  he  did  not  consider  that  he  had  signed,  and  intentionally 
postponed  doing  so  until  a  future  occasion. 

In  Knox's  Estate,  131  Pa.  St.  220,  17  Am.  St.  Rep.  798,  the 
subject  of  signatures  was  considered  with  much  care,  and 
cases  were  cited  in  wliich  signatures  lacking  various  elements 
of  the  full,  formal,  and  complete  name  had  been  held  valid, 
but  in  none  of  the  cases  there  cited  or  since  brought  to  our 
attention,  was  the  signature  incomplete  to  the  testator's  own 
understanding  and  intent.  The  result  of  the  cases  is  thus 
expressed:  "The  English  and  some  American  cases  hold  that 
a  signature  by  initials  only,  or  otherwise  informal  and  short 
of  the  full  name,  may  be  a  valid  execution  of  a  will  or  a  con- 
tract, if  the  intent  to  execute  is  apparent."  Further  consid- 
eration confirms  us  in  the  correctness  of  this  proposition;  but, 
barring  any  sudden  incapacity  to  complete  by  reason  of  the 
extremity  of  last  sickness,  of  which  there  can  be  no  claim 
here,  it  is  an  indispensable  element  that  the  signature  actu- 
ally made  shall  be  a  full  and  complete  signature  according 
to  the  intention  and  understanding  of  the  testator. 

The  undisputed  facts  in  the  present  case  show  conclusively 
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that  the  completed  intent  to  execute  this  codicil  in  any  w*j 
whatever  is  entirely  wanting. 
Decree  reversed  at  the  cost  of  the  appellees. 


Wrr<ts,  SroNiNO  or  —  SuFFiciBMcr  —  Intemt:  See  exten^efl  note  to  OttOk- 
He  T.  Owen,  36  Am.  Dec.  318;  notes  to  Rutherford  v.  Rutherford,  43  Am.  Dec 
648;  WcdUr  v.  WalUr,  42  Am.  De&  672;  MeOee  r.  PoHer,  65  Am.  Dee.  13L 
Though  a  testator's  hand  be  gaided  in  writing  his  signature  or  making  his 
mark,  it  is  sufficient  if  it  was  his  purpose  to  sign,  aad  he  used  his  best  phys* 
ical  efiFort  to  participate  in  the  act:  Fritt  v.  Tui-ner,  46  N.  J.  Eq.  516.  An 
express  direction  by  a  testator  to  a  third  person  to  sign  his  name  to  his  will, 
must  be  proved  by  the  oath  or  attestations  of  two  witnesses:  Oreenough  t. 
Oretnoujh,  11  Pa.  St.  489;  51  Am.  Deo.  567,  and  note;  OraUU  t.  Barr,  6 
Pa.  St.  441 ;  47  Am.  Dec.  418.  See  also  In  re  Will  of  Booth,  127  N.  Y.  109;  24 
Am.  St.  Rep.  429,  and  Estate  of  Knox,  1.31  Pa.  St.  220;  17  Am.  St.  Rep.  798, 
and  note,  in  which  the  questions  relating  to  the  sufficienoy  of  the  signing  of 
wills  is  discussed. 


PlEROB    V.    MaRPLB. 

1148  Pennsylvania  Statb,  69.1 

MxcHANios'  LncNS,  Who  Entitled  to  —  Agreembnt  »or  Patmkitt  m  Ma« 

tbrials.  —  A  person  who  builds  a  house  under  a  contract  that  he  shall 
be  paid  for  his  services  in  lime,  is  entitled  to  the  benefit  of  a  mechanic's 
lien  filed  by  him,  but  he  has  no  right  to  demand  payment  in  money, 
without  showing  a  demand  and  refusal  to  furnish  lime. 
Mrohaxics'  Liens  —  Evidence  as  to  Kind  o»  Payment  —  Pbacticb.  — In 
an  action  to  recover  on  a  mechanic's  lien  filed  by  a  builder  of  a  house 
nnder  a  contract  that  he  shall  receive  his  pay  in  lime,  the  defendant 
should  be  allowed  to  prove  such  contract,  and  a  willingness  to  fulfill  it; 
so  that  the  jury  may  find  the  facts  specially,  and  the  court  may  control 
the  execution,  so  that  npon  a  refusal  to  pay  in  lime,  it  may  issue  for 
money. 

George  M.  Corson^  for  the  appellants. 

James  B.  Holland  and  John  M.  Dettra,  for  the  appellees. 

Paxson,  J.  This  was  a  scire  facias  sur  mechanics'  lien. 
The  claim  was  for  the  carpenter  work,  etc.,  of  a  frame  house 
which  had  been  constructed  upon  defendants'  land.  The 
defendants  did  not  deny  that  the  work  was  done,  but  they 
contended  that  the  plaintifiFs  were  not  entitled  to  file  this  lien 
and  to  have  judgment  upon  the  scire  facias  for  the  reason  that 
they  had  agreed  to  take  their  pay  in  lime.  It  is  manifest  the 
plaintififs  were  entitled  to  have  the  benefit  of  the  lien  and  the 
judgment  upon  the  scire  facias,  whether  they  were  to  be  paid 
in  lime  or  in  dollars.     The' character  of  the  judgment  and  the 
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manner  in  which  it  should  be  enforced  would  necessarily  de» 
pend  upon  the  contract. 

Upon  the  trial  below  connsel  for  defendants  offered  to  prove 

by  a  witness  on  the  stand  that  the  plaintiffs  entered  into  a 
contract  to  build  this  house  and  take  their  pay  in  Jime,  to  be 
followed  up  by  showing  that  the  defendants  have  always  been 
ready  to  carry  out  the  contract.     See  first  specification. 

And  in  the  fourth  specification  it  is  alleged  that  the  court 
erred  in  charging  the  jury  as  follows:  "In  this  case  some- 
thing has  been  said  about  the  terms  of  the  contract  with  ref- 
erence to  the  maimer  in  which  the  plaintiffs  were  to  be  paid; 
that  is,  the  lime.  For  the  purpose  of  this  case  the  court 
charges  you  that  you  are  to  dismiss  that  from  your  minds, 
and  even  although  that  should  have  been  the  contract,  still, 
of  itself,  it  would  furnish  no  defense  in  this  case,  and  you  will 
therefore  disregard  it  in  the  consideration  of  this  case." 

The  effect  of  the  exclusion  of  this  evidence,  and  the  charge 
of  the  court,  was  a  verdict  for  the  plaintiff's  which,  upon  its 
face,  is  payable  in  money.  We  must  assume,  for  the  purpose 
of  this  case,  that  the  defendants  could  have  proved  a  contract 
by  which  the  plaintiffs  were  to  taketheir  pay  in  lime.  Under 
such  circumstances  the  plaintiffs  would  have  no  right  to  de- 
mand their  pay  in  money  without  first  showing  that  the 
defendants  had  refused  to  furnish  lime  when  called  for. 
Such  refusal  would,  of  course,  entitle  the  plaintiffs  to  be  paid 
in  money.  The  verdict  and  judgment  in  the  court  below 
should  have  been  in  such  shape  that  the  court  could  have 
retained  control  over  it,  and  under  its  equitable  powers,  do 
justice  to  the  parties.  As  the  matter  now  stands  it  would  be 
difficult  to  go  behind  the  judgment  to  reach  the  equity  be- 
tween the  parties.  We  are  of  opinion  that  the  evidence  re- 
ferred to  should  have  been  received,  and  if  the  jury  found 
the  fact  that  the  plaintiffs  were  to  take  their  pay  in  lime,  such 
fact  should  have  been  found  specially  and  incorporated  into 
the  verdict.  The  court  would  then  have  been  enabled  to  con- 
trol the  execution,  and  if  the  defendants  should  refuse  to  pay 
in  lime,  could  permit  the  execution  to  go  for  money. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded.  

Mechanic's  Likw.  — Waiver  of:  Sea  extended  note  to  Oohle  v.  Oale,  41 
Am.  Deo.  221-224 

Paymf.nts  Made  in  Specific  Propertt  bt  Aorrement.  — This  qnes- 
4ion  is  diaousaed  in  an  extended  note  to  Roberts  v,  BeaUy,  21  Am.  Dec.  422; 
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also  note  to  Jom$  t.  Perkhu,  64  Am.  Dec.  142.  An  agreement  without  con^ 
sideration  to  pay  a  different  oonaideration,  and  one  of  a  oharaoter  not  mor» 
certain  than  originally  stipulated,  is  not  binding,  nor  does  it  discharge  the 
original  contract:  Randolph  ▼.  Perry,  2  Port  376;  27  Am.  Dec.  659;  but 
payment  does  not  import  the  delivery  of  monej',  it  may  bo  made  in  propert]r 
or  other  securities;  Rycm  r.  Dunlap,  17  IlL  40;  63  Am.  Deo.  334,  and  note. 


Commonwealth  v.  Hess. 

[148  PENNSTLTANIA.  STATB,  98.] 

Ihtoxicatino  Liquors  —  Salb  ok,  when  and  wherb  Completbd. — Wh«ni 
a  liquor  dealer,  licensed  to  sell  in  one  county,  receives  an  order  ther& 
from  a  customer  in  another  county,  and  in  pursuance  of  such  order  de- 
livers the  liquor  in  the  usual  course  of  business,  either  by  his  own  wagon 
or  by  common  carrier  or  otherwise,  the  sale,  though  on  credit,  is  com- 
pleted in  the  county  where  the  order  is  received,  and  the  dealer  cannot 
be  convicted  of  selling  without  a  license  in  the  county  to  which  he  sen  is 
the  liquor. 

Balbs  —  WHEJi  AND  WHERE  COMPLETED. — When  a  pefson  doing  business 
in  one  county  receives  an  order  there  for  goods  from  a  customer  in  an- 
other county,  and  in  pursuance  of  such  order  seta  the  goods  orilere<l 
apart,  and  charges  them  to  such  purchaser,  afterwards  delivering  them 
by  wagon,  common  carrier,'  or  otherwise,  the  sale,  though  maile  on 
credit,  is  completed  and  the  title  passes,  as  between  the  vendor  and 
vendee,  when  the  goods  are  set  apart  and  charged  to  the  latter. 

Sales  —  when  Comple tkd.  —  A  sale  of  personal  property  passes  the  title 
as  between  the  vendor  and  vendee  when  such  property  has  been  desig- 
nated and  set  apart  by  the  former,  if  such  is  the  intent  of  the  parties, 
though  the  vendor  is  not  to  make  delivery  of  the  goods  until  afterwards. 

Sales  —  When  Title  Passes  —  Intent.  —  The  passing  of  title  upon  a  sale 
of  personal  property  depends  upon  the  intention  of  the  parties  to  be  de- 
rived from  the  contract  and  its  circumstances.  Actual  delivery,  weigh- 
ing, and  setting  aside  are  only  circumstances  from  which  such  intention 
may  be  inferred. 

N.  H.  Larzelere  and  M.  M.  Gihaon,  for  the  appellants. 

B.  E.  Chain,  and  Henry  M.  Brownback,  districl-attorney,  for 
the  appellee. 

Paxson,  J.  The  defendant  was  convicted  in  the  court  below 
of  selling  liquor  without  a  license.  The  whole  case  is  devel- 
oped hy  tlie  specification  of  error,  which  is  as  follows: — 

*'  The  court  erred  in  its  charge  to  the  jury  upon  the  follow- 
ing facts  in  the  case,  the  whole  of  which  charge  is  specified  as 
error,  and  which  is  as  follows:  '  Upon  the  uncontradicted  fact.^- 
as  established  by  the  commonwealth,  and  not  denied  by  the- 
defense,  which  are  as  follows:  Francis  Hess  has  a  bofth^r"* 
license  in  tlie  city  of  Philadelphia,  doing  business  at  No.  2Mi.* 
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Mascher  Street,  in  said  city;  for  some  time  within  two  yeara^ 
and  prior  to  June  1,  1891,  Frank  Cottman,  a  licensed  hotel 
keeper  at  Jenkintown,  Montgomery  County,  Pennsylvania, 
sent  to  Hess's  place  of  business  in  Philadelphia,  orders  fron» 
week  to  week  for  lager  beer  and  porter,  the  whole  amount  of 
said  orders  being  about  $175;  that  upon  the  receipt  of  said 
orders  by  Hess,  the  material  ordered  was  set  apart  and  charged 
to  Cottman  upon  the  books  of  Hess,  and  was  then  loaded  upon 
Hess's  delivery  wagon,  and  by  him  and  an  employee,  named 
.George  Ginader,  driven  to  Jenkintown,  in  Montgomery  County, 
and  delivered  to  Cottman;  bills  were  afterwards  made  out  and 
sent  to  Cottman,  who  paid  them  either  by  checks  sent  ta 
Philadelphia,  or  in  cash  paid  in  person  at  the  place  of  busi- 
ness of  Hess  in  Philadelphia,  after  the  delivery  was  made  to 
Cottman  at  his  place  of  business. 

" 'A  similar  transaction  took  place  between  said  Francis 
Hess  and  George  Ginader  and  Henry  J.  Wilson,  a  keeper  of  & 
licensed  hotel  at  Hatboro,  Montgomery  County,  on  six  to  eight 
occasions  in  the  months  of  April  and  May,  1891;  there  were 
also  orders  of  Cottman  and  Wilson  filled  by  shipment  by  rail- 
road to  Jenkintown  and  Hatboro;  Hess  had  no  license  from 
the  court  of  Montgomery  County.' 

"  The  court  is  respectfully  asked  to  charge  the  jury  that 
there  were  no  violations  of  the  liquor  laws  as  set  out  in  said 
bill  of  indictment,  and  the  verdict  of  the  jury  must  be  not 
guilty. 

"  The  court:  Gentlemen  of  the  jury,  I  cannot  instruct  you 
as  requested.  The  defendant  undertook  to  deliver  by  the 
wagon  of  Hess,  and  the  sale  was  completed  in  this  county.  If 
you  find  the  facts  as  set  forth  in  the  above  request,  I  charge 
you  that  they  show  a  violation  of  the  liquor  laws  as  set  forth 
and  charged  in  the  bill  of  indictment. 

"I  instruct  you,  however,  as  requested,  that  you  are  the 
judges  of  the  law  as  well  as  of  the  facts,  under  the  advice  and 
direction  of  the  court.  You  are  to  look  to  the  court  for  the 
best  evidence  of  the  law,  just  as  you  are  to  look  to  the  wit- 
nesses for  the  best  evidence  of  the  facts." 

It  must  be  conceded  at  the  outset  that  the  defendant  was 
pursuing  a  lawful  business.  It  is  not  only  expressly  authorized 
by  law,  but  he  has  paid  a  large  sum  of  money  for  the  privilege 
of  carrying  it  on.  It  was  not  denied,  and  could  not  well  be, 
under  the  act  of  assembly,  and  our  decisions  thereon,  that  he 
has  a  right  to  sell   his  liquors  at  wholesale,  not  only  to  cus- 
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tomers  in  the  city  of  Philadelphia,  but  throughout  the  state, 
and  the  country  at  large.  It  is  well  known  that  the  business 
of  wholesale  dealers  is  not  limited  to  any  particular  locality, 
but  extends  in  many  instances  over  many  portions  of  the  civ- 
ilized world.  In  the  case  of  wholesale  dealers  in  liquor,  they 
are  restrained  by  the  statute  and  the  terms  of  their  license  to 
sales  in  the  county  in  which  their  license  was  granted.  It  does 
not  follow,  however,  and  it  is  not  the  law,  that  their  sales  are 
limited  to  persons  residing  in  said  county.  It  is  not  denied, 
and  it  is  settled  law,  that  the  defendant  may  sell  to  any  retail 
denier  in  any  part  of  the  commonwealth,  provided  the  sales  are 
made  at  his  place  of  business  in  the  county  of  Piiiladelphia. 
Such  sales  may  be  made  in  the  usual  course  of  business.  It  is 
not  necessary  that  a  retail  dealer  from  an  adjoining  county 
should  call  at  the  place  of  business  of  the  wholesale  dealer,  in 
the  county  of  Philadelphia,  in  order  to  make  his  purchase. 
He  may  order  his  goods  by  mail  as  in  other  cases.  When  the 
Jaw  licensed  the  wholesale  dealer  to  carry  on  his  business  in 
the  county  of  Philadelphia,  it  carried  with  it  the  authority  to 
conduct  it  according  to  the  usual  mode  of  business,  but  it  does 
not  justify  him  in  peddling  his  goods  around  in  other  counties 
and  selling  them  there.  So  much  was  decided  in  Common" 
wealth  V.  Holstine^  132  Pa.  St.  357,  where  it  was  held  that  the 
driver  in  the  employ  of  a  bottler,  having  a  license  in  Phila- 
delphia County,  who  took  orders  in  Montgomery  County  for 
liquors,  which  were  subsequently  loaded  upon  the  defendant's 
wagon  in  Philadelphia,  and  delivered  to  the  purchasers  in 
Montgomery  County  by  said  driver,  who  collected  the  money 
therefor,  was  properly  convicted  and  sentenced  for  selling 
liquors  without  license  in  Montgomery  County.  It  was  said 
in  the  opinion  of  the  court:  "This  was  clearly  a  sale  and  de- 
livery in  Montgomery  County.  The  license  held  by  Mr.  Otto 
authorized  hini  to  sell  in  Philadelphia.  He  had  a  right  to  sell 
to  any  person  in  this  commonwealth,  provided  the  sale  was 
made  at  his  place  of  business:  Commonwealth  v.  Fleming,  130 
Pa.  St.  138;  17  Am.  St.  Rep.  763.  But  he  had  no  right  to 
peddle  his  beer  through  other  counties  not  covered  by  liia 
license,  and  make  sales  there."  We  accordingly  held  that,  as 
his  employer  was  not  protected  by  a  license,  the  defendant 
was  not  protected. 

In  the  case  in  hand,  the  defendant  was  not  peddling  his 
beer  through  Montgomery  County.  The  driver  of  his  wagon 
did  not  solicit  orders  in  that  county.     The  defendant  deliv- 
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ered  liquors  only  upon  orders  which  had  been  received  in  the 
usual  course  of  business  at  his  place  in  Philadelphia.  It  was 
urged,  however,  that  because  the  delivery  in  Montgomery 
County  had  been  made  by  means  of  his  own  wagon,  tbat  it 
was  a  sale  in  said  county,  and  a  violation  of  the  license  law. 
The  court  below  so  held,  atid  sentenced  the  defendant  to  pay 
a  fine  of  five  hundred  dollars,  and  to  undergo  an  imprison- 
ment  in  the  Montgomery  County  prison  for  three  months. 

It  appears  from  the  conceded  facts  that  the  defendant  was 
in  the  habit  of  receiving  orders  at  his  place  of  business  in 
Pliiladelphia,  from  week  to  week,  for  lager  beer  and  porter 
from  Frank  Cottman,  a  licensed  hotel  keeper  at  Jenkintown, 
Montjjomery  County,  and  from  Harry  J.  Wilson,  a  licensed 
hotel  keeper  at  Hatboro,  in  said  county.  Upon  tlie  receipt  of 
such  orders,  the  material  so  ordered  was  set  apart  and  charged 
to  the  purchaser  upon  the  books  of  the  defendant,  the  sale  in 
each  instance  being  upon  credit.  Tlie  goods  thus  sokl  and 
set  ap  irt  to  the  respective  purchasers  were  then  either  loaded 
upon  defendant's  delivery  wagon,  and  delivered  by  the  driver 
of  said  wagon  to  the  purchaser  in  the  usual  course  of  business, 
or  were  shipped  by  railroad  to  tlie  purchaser. 

It  was  conceded  upon  the  argument, that  had  the  liquors  in 
question  been  shipped  by  rail,  or  by  any  other  coinmon  car- 
rier, to  the  purchaser,  it  would  have  been  a  sale  and  delivery 
in  Pliiladelf)hia,  and  not  a  violation  of  the  license  law.  This 
is  the  doctrine  of  Commonwealth  v.  Fleming,  130  Pa.  St.  138, 
17  Am.  St.  Rep.  763,  where  it  was  held  that,  if  a  li(iiior  dealer 
in  Allegheny  County  receive  an  order  for  liquor  to  be  sliip()ed 
to  the  purchaser  in  Mercer  County,  C.  O.  1).,  and  in  pursu- 
ance of  the  order  the  liquor  be  delivered  to  a  common  carrier 
in  Allegheny  County  for  transportation  to  the  vendee,  at  the 
latter's  expense,  the  delivery  to  the  cnrrier  is  a  delivery  to  the 
purchaser,  in  such  a  sense  as  to  complele  the  sale  in  Allegheny 
County. 

If  we  sustain  the  court  below  in  this  case,  we  are  brouglit 
face  to  face  with  this  proposition:  That  if  a  wliolesalo  dealer 
in  li(iuor  receives  an  order  from  a  customer  in  an  adjoining 
county,  and  in  pursuance  of  sucli  order  delivers  the  liquor  to 
a  common  carrier  for  transportation,  he  is  a  law-abiding  citi- 
«en;  whereas,  if  he  delivers  the  liquor  in  his  own  wagon,  in 
the  usual  course  of  business,  he  is  a  criminal,  and  liable  to 
both  fine  and  imprisonment.  If  this  be  the  law,  it  is  cer- 
tainly not  the  "perfection  of  reason."     On  the  contrary,  it  is 
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the  climax  of  absurdity,  and  cannot  fail  to  shock  the  oommon 
€ense  of  every  business  man  in  the  community. 

The  principle  relied  upon  by  the  commonwealth  to  sustain 
this  conviction  is,  that  the  sale  of  liquor  was  not  complete 
until  its  delivery  in  Montgomery  County  to  the  purchaser, 
and  a  large  number  of  authorities  were  cited  in  support  of 
this  view.  Tlie  pith  of  the  argument  upon  this  point  and  the 
nature  of  the  authorities  cited  may  be  gathered  from  four  lines 
of  the  printed  argument  on  behalf  of  the  commonwealth. 
They  are  as  follows:  "Had  these  goods  been  levied  upon  in 
virtue  of  a  creditor  of  Hess  (defendant),  could  it  be  contended 
that  they  could  not  be  sold  under  that  execution  ?  We  can 
find  no  decision  sustaining  a  contrary  view."  If  we  concede 
the  soundness  of  this  proposition,  and  that  the  authorities 
cited  fully  sustain  it,  it  has  no  bearing  upon  the  case.  The 
question  is  not  whether  there  was  such  a  sale  and  delivery  as 
would  pass  the  title  as  against  the  execution  creditors  of  the 
defendant.  The  true  question  is,  and  it  has  been  wholly  over- 
looked in  many  of  the  cases,  whether  there  was  a  sale  and 
delivery  as  between  the  vendor  and  the  vendee.  Our  books 
are  full  of  cases  in  which  the  sale  has  been  held  to  be  incom- 
plete for  want  of  a  delivery  to  the  vendee,  as  against  creditors, 
but  in  no  one  of  them  has  it  ever  been  held  that  it  was  not 
good  between  the  parties,  and  that  the  title  did  not  pass  as  to 
them. 

As  before  stated,  when  the  defendant  received  the  orders 
from  his  customer,  the  goods  were  set  apart  for  the  latter,  and 
charged  to  hiiu.  Had  the  order  been  accompanied  by  the 
cash,  and  the  goods  thus  set  apart,  no  one  would  contend  that 
the  sale  was  not  complete  as  between  the  parties.  Can  it 
make  any  possible  difference  that  the  liquors  were  charged  to 
the  purcliasers  upon  the  books  of  the  defendant?  The  giving 
of  a  credit  was  as  effective  in  passing  the  title  as  the  payment 
of  the  money  when  the  order  was  given.  The  acceptance  of 
the  order,  in  either  case,  is  effective  to  pass  the  title  as  be- 
tween vendor  and  vendee.  In  such  case,  the  vendee  has  the 
right  of  property  with  the  right  of  possession.  Under  all  the 
authorities  the  vendor  acts  as  bailee,  and  not  owner,  in  carry- 
ing or  delivering  the  goods.  This  is  the  rule  where  the  rights 
of  creditors,  or  bona  fide  purchasers  without  notice,  do  not  in- 
tervene. There  is  abundant  authority  for  this  principle.  The 
general  rule  is  that  it  is  the  contract  to  sell  a  chattel,  and  not 
payment  or  delivery,  which  passes  the  property:  Benjamin  on 
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Sales,  357.  The  rule  that  the  contract  of  sale  passes  the 
property  immediately,  before  payment  or  change  of  possession 
lias  been  universally  recognized  in  the  United  States:  Ben- 
jamin on  Sales,  329.  There  may  be  a  bargain  and  sale  of  goods 
sufficient  to  transfer  the  title,  and  thus  to  support  an  action  for 
goods  bargained  and  sold,  without  such  transfer  of  delivery  as 
will  amount  to  a  transfer  of  possession:  Frazier  v.  Simmons,  139 
Mass.  531.  "  When  the  terms  of  sale  are  agreed  upon,  and  the 
bargain  is  struck,  and  everything  the  seller  has  to  do  with  the 
goods  is  complete,  the  contract  of  sale,  says  Chancellor  Kent, 
becomes  absolute  as  between  the  parties,  without  actual  pay- 
ment or  delivery,  and  the  property,  and  the  risk  of  accident 
to  the  goods,  vests  in  the  buyer.  lie  is  entitled  to  the  goods 
on  payment  or  tender  of  tlie  price,  but  not  otherwise,  when 
nothing  is  said  at  the  sale,  as  to  the  time  of  delivery,  or  the 
terms  of  payment;  but  if  the  goods  are  sold  on  credit,  and 
nothing  is  agreed  upon  as  to  the  time  of  delivering  the  goods, 
the  vendee  is  immediately  entitled  to  the  possession,  and  the 
right  of  property  vests  at  once  in  him":  Leonard  v.  Davis,  1 
Black,  476,  citing  2  Kent's  Commentaries,  671;  Bradeen  r. 
Brooks,  22  Me.  470;  Davis  v.  Moore,  13  Me.  427. 

In  Dixon  v.  Yates,  5  Barn.  &  Adol.  313,  Baron  Parke  lays 
down  the  rule  as  follows:  "I  take  it  to  be  clear  that  by  the 
law  of  England  the  sale  of  a  specific  chattel  passes  the  prop- 
erty in  it  without  delivery.  Where  by  the  contract  itself  the 
vendor  appropriates  to  the  vendee  a  specific  chattel,  and  the 
latter  thereby  agrees  to  take  that  specific  chattel,  and  to  pay 
the  stipulated  price,  the  parties  are  then  in  the  same  situation 
as  they  would  be  after  a  delivery  of  goods  in  pursuance  of  a 
general  contract.  The  very  appropriation  of  the  chattel  by 
the  vendor,  and  the  assent  of  the  vendee  to  take  the  specific 
chattel,  and  to  pay  the  price,  is  equivalent  to  his  accepting 
possession.  The  effect  of  the  contract,  therefore,  is  to  vest 
the  property  in  the  bargainee." 

The  game  principle  was  recognized  in  Iowa,  in  DovfS  v. 
Morse,  62  Iowa,  231,  where  it  was  held  that  when  under  a 
contract,  corn  was  set  apart  in  bins,  and  marked  with  the 
purchaser's  name,  there  was  a  designation  of  the  corn  for  the 
purchaser.  In  our  own  case  of  Garbracht  v.  Commonwealth, 
96  Pa.  St.  449,  our  brother  Sterrett  illustrates  the  principle 
thus:  "  For  example,  a  merchant  in  New  York  orders  goods 
from  a  Boston  house,  and  they  are  consigned  thence  to  him, 
either  by  a  carrier  of  his  own  selection,  or  in  the  usual  course 
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of  trade,  the  transaction  is  an  executed  Boston  contract:  2 
Parsons  on  Contracts,  686.  The  same  principle  is  recognized 
in  Shriver  v.  Pittsburg,  66  Pa.  St.  446;  Finch  v.  Mansfield,  97 
Mass.  89.  In  the  former  case  the  city  of  Pittsburg  was  auth- 
orized to  im})ose  a  tax  'upon  all  articles  of  trade  and  com- 
merce sold  in  said  city/  and  the  question  was  whether  certain 
goods  were  sold  in  the  city.  About  one  sixth  of  the  gross 
Bales  of  Shriver  &  Co.,  wholesale  grocers,  were  made  directly 
at  their  store  in  the  city  without  the  intervention  of  outside 
agents.  The  other  five  sixths  were  effected  through  agents 
employed  for  the  purpose  of  procuring  orders  and  making 
contracts  of  sale  outside  the  city.  These  orders  were  trans- 
mitted to  the  firm,  who  filled  them  at  their  store  in  Pittsburg, 
and  consigned  the  goods  to  the  purchasers  by  the  most  direct 
means  of  conveyance.  Shriver  <fe  Co.  contended  that  the 
Bales,  thus  represented  by  the  orders,  were  not  made  in  the 
city,  and  hence  they  were  not  taxable  on  the  amount  so  sold; 
but  it  was  held  by  this  court  that  the  goods  thus  ordered 
through  their  agents,  put  up  at  their  store  and  shipped  thence 
to  the  customers,  were  sold  in  the  city,  and  that  the  amount 
Bhould  be  included  in  their  account  of  sales  returned  for  taxa- 
tion." 

Whether  the  title  of  personal  property  passes  by  a  sale  de- 
pends upon  the  intent  of  the  parties.  Hence  it  was  said  by 
Mr.  Benjamin  in  his  valuable  treatise  on  sales:  "  But  the 
property  passes  at  once  on  the  sale,  if  such  is  the  intent,  though 
the  seller  is  afterwards  to  make  the  delivery  of  the  goods. 
Such  intent  may.  be  expressly  declared,  or  may  be  inferred 
from  the  circumstances.  Thus  in  Lynch  v.  O'Donnell,  127 
Mass.  311,  the  seller  was  licensed  to  sell  liquor  at  his  store 
only.  Liquor  was  ordered  by  a  dealer  in  another  town,  un- 
der a  previous  arrangement,  whereby  the  seller  agreed  to  de- 
liver goods  so  ordered  at  the  depot  addressed.  Having  so 
delivered,  the  seller  brought  an  action  for  the  price.  It  was 
contested  as  an  illegal  sale,  but  it  was  in  evidence  that  the 
Beller  expressly  declared  at  the  time  of  the  contract  '  the  sales 
are  to  be  made  at  my  store ';  a  verdict  for  the  price  was  sus- 
tained." 

In  Terry  y.  Wheeler,  25  N.  Y.  520,  it  was  said  by  Selden,  J., 
"No  case  has  been  referred  to  by  counsel,  nor  have  I  discov- 
ered any  in  which,  when  the  article  sold  was  perfectly  identi- 
fied and  paid  for,  it  was  held  tliat  a  stipulation  of  the  seller 
to  deliver  at  a  particular  place  prevented  the  title  from  pass- 
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ing.  When  the  sale  appears  to  be  absolute,  the  identity  o! 
the  thing  fixed  and  the  price  for  it  paid,  I  see  no  room  for  au 
inference  that  the  property  remains  the  seller's  merely  because 
he  had  engaged  to  transport  it  to  a  given  point.  I  think,  in 
Buch  case,  this  property  passes  at  the  time  of  the  contract, 
and  that  in  carrying  it  the  seller  acts  as  bailee,  and  not  as 
owner."  Where  the  sale  has  been  made  upon  a  credit,  as  in 
this  case,  the  rule  is  the  same;  for  when  sales  are  made  upon 
credit,  the  property  identified  and  separated,  the  "legal  effect 
tlien  is,  that  there  has  been  an  actual  transfer  of  title,  and  an 
actual  right  of  transfer  of  the  bargain":  Benjamin  on  Sales, 
882.  It  is  settled  law  that  a  sale  of  personal  property  passes 
the  title  as  between  vendor  and  vendee,  when  such  property 
has  been  designated  and  set  apart  by  the  former:  Dennis  v. 
Alexander,  3  Pa.  St.  50.  It  was  said  by  Gibson,  C.  J.,  in  Scott 
V.  Wells,  6  Watts  &  S.  357;  40  Am.  Dec.  568:  "Even 
where  actual  possession  has  not  been  taken,  the  ownership 
and  risk  pass  by  the  contract,  if  nothing  remains  to  be  done 
to  the  property  by  the  vendor  (such  as  counting,  measuring 
weighing,  or  filling  up)  to  ascertain  the  number,  quantity,  or, 
weiglit.  Thus  in  Ruyg  v.  Minett,  11  East,  210,  turpentine  had 
been  sold  at  so  much  the  hundred  weight  in  casks,  to  be  taken 
at  the  marked  quantity,  except  two,  out  of  which  the  others 
were  to  be  filled  up  before  delivery,  and  those  two  were  to  be 
sold  as  containing  indefinite  quantities.  The  buyer  employed  a 
person  to  do  the  filling,  but  before  he  completed  it,  the  ware- 
house with  its  contents  was  destroyed  by  fire;  and  it  was  held 
that  the  property  in  those  filled  up  had  passed  to  the  buyers  be- 
cause notliing  remained  to  be  done  to  them  by  the  vendors." 
To  the  same  point  is  Winslow  v.  Leonard,  24  Pa.  St.  14,  62 
Am.  Dec.  354,  where  it  was  said  by  Lowrie,  J.:  "Where  the 
lawful  form  of  contracting  is  pursued,  the  vesting  of  the  title 
always  depends  upon  the  intention  of  the  parties,  to  be  de- 
rived from  the  contract  and  its  circumstances;  and  actual 
delivery,  weighing,  and  setting  aside  the  goods,  are  only  cir- 
cumstances from  which  the  intention  may  be  inferred  as  mat- 
ter of  fact:  Sumner  v.  HarnJet,  12  Pick.  76;  Riddle  v.  Varnum^ 
20  Pick.  280;  Smyth  v.  Craig,  3  Watts  &  S.  14.  And  this 
is  the  principle  of  numerous  cases  wherein  the  title  has  been 
held  to  vest  even  where  there  has  been  no  measurement,"  cit- 
ing Macomber  v.  Parker,  5  Met.  452;  Sands  v.  Taylor,  5  Johns. 
895;  4  Am.  Dec.  374;  Shindler  v.  Houston,  1  Denio,  48;  Scott 
▼.  Welh,  6  Watts  &  S.  357;  40  Am.  Dec  568;  PleasanU  t. 
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Pendleton,  6  Rand.  473;  18  Am.  Dec.  726;  Chaplin  v.  Rogen, 
1  East,  192;  Hawes  v.  Watson,  2  Barn.  &  C.  540;  Valpy  v. 
Gibson,  4  Com.  B.  864.  The  learned  justice  also  Bays  that 
much  of  the  confusion  of  ideas  about  the  vesting  of  the  title 
on  a  sale  of  personal  property  arises  from  the  misleading  in- 
fluence of  unsuitable  analogies,  I  have  already  referred  to 
one  of  those  unsuitable  analogies.  Justice  Lowrie  thus  refers 
to  another:  "The  class  of  cases  which  has  tended  most  pow- 
erfully to  embarrass  this  question  are  those  wherein  the  real 
question  was  not,  has  the  title  vested  in  the  vendee,  but  has 
it  so  absolutely  vested  as  to  take  away  the  lien  of  the  vendor 
for  unpaid  purchase  money,  or  his  right  to  stop  in  transitu? 
Yet  to  this  class  belong  most  of  the  older  cases,  which  are 
usually  referred  to  as  leading  cases  in  the  present  question, 
though  they  have  nothing  to  do  with  it;  for  it  is  very  plain 
that  the  title  may  vest  while  the  vendor  has  such  remaining 
control  over  the  goods  as  entitles  him  to  arrest  their  full  de- 
livery in  default  of  payment  or  in  the  failure  of  the  vendee." 
Oonser  v.  Smith,  115  Pa.  St.  452,  recognized  and  followed 
Winslow  V.  Leonard,  24  Pa.  St.  14,  62  Am.  Dec.  354,  and  af- 
firms the  doctrine  that  the  passing  of  the  title  upon  a  sale  of 
chattels  depends  upon  the  intention  of  the  parties  to  be  de- 
rived from  the  contract  and  its  circumstances;  and  that  ac- 
tual delivery,  weighing,  and  setting  aside  are  only  circum- 
stances from  which  the  intention  may  be  inferred. 

We  might  multiply  authorities  upon  this  point  without 
limit,  were  it  necessary.  We  do  not  think  those  cited  are  in 
serious  conflict  with  any  of  our  own  cases.  Where  an  appar- 
ent conflict  exists,  it  is  doubtless  due  to  inadvertence  in  ap- 
plying a  principle  of  law,  which  was  only  intended  to  protect 
execution  creditors,  bona  fide  purchasers,  or  the  right  of  stop- 
page in  transitu.  This  principle,  as  before  observed,  has  no 
application  to  cases  arising  between  vendor  and  vendee.  In 
applying  the  law  to  questions  of  this  nature,  we  cannot  wholly 
ignore  the  accepted  principles  of  right  and  justice,  nor  can  we, 
in  considering  contract  relations,  ignore  the  usages  which  the 
necessities  and  wants  of  business  have  practically  made  a 
part  of  them.  This  has  sometimes  been  called  the  expansive 
property  of  the  common  law.  If  the  great  mass  of  legal  ])rin- 
ciples,  which  has  descended  to  us  under  the  name  of  the  com- 
mon law,  were  composed  only  of  ironclad  rules,  it  would  be 
wholly  unsuited  to  the  present  age  and  generation,  and  the 
great  changes  which  have  taken  place,  not  only  in  the  volume 
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of  business,  but  in  the  mode  of  conducting  it.  We  are  con- 
stantly applying  the  accepted  principles  of  the  common  law 
to  new  phases  and  modes  of  doing  business.  This  is  a  neces- 
sity, alike  dictated  by  common  sense  and  the  necessities  of 
trade.  The  present  is  a  striking  illustration  of  the  wisdom  of 
this  rule.  Both  the  appellant,  and  his  customer  in  Montgom- 
ery County,  were  engaged  in  a  lawful  business.  The  appel- 
lant had  the  right  to  sell,  and  his  customer  in  Montgomery 
County  had  the  right  to  buy,  the  liquor  in  question.  To  say 
that  a  man  who  may  lawfully  sell  an  article  to  another  who 
may  lawfully  buy  it  cannot  deliver  the  article  sold  by  the 
usual  course  of  business,  is  to  assert  a  proposition  that  is  ab- 
surd upon  its  face.  It  is  not  sustained  by  either  authority  or 
reason. 

In  this  case  the  purchaser  was  licensed  to  retail  the  beer  to 
his  customers.  The  effect  of  this  conviction,  if  sustained  by 
this  court,  will  be  merely  to  compel  the  appellant  to  deliver 
his  liquors  by  a  common  carrier,  instead  of  by  his  own  wagon 
in  the  usual  course  of  trade.  It  cannot  prevent  sales,  nor 
diminish  the  quantity  of  liquors  sold  and  consumed.  It  im- 
poses a  burden  upon  the  wholesale  dealer,  which  is  not  im- 
posed by  the  law,  and  is  in  violation  of  the  usages  of  trade. 
We  do  not  think  the  legislature  intended,  when  it  licensed 
the  appellant  as  a  wholesale  dealer,  to  prohibit  the  delivery 
of  goods  sold  by  him,  in  the  manner  recognized  in  all  other 
kinds  of  business.  And  especially  ought  we  not  to  indulge 
in  metaphysical  hair  splitting  in  the  construction  of  a  penal 
statute,  and  make  men  criminals  by  judicial  construction  who 
were  not  so  in  fact  or  intent. 

We  are  of  opinion  that  the  learned  judge  below  erred  when 
he  instructed  the  jury  that  the  facts,  as  set  forth  in  the  specifi* 
cation  of  error,  show  a  violation  of  the  liquor  laws  of  this  oom- 
monwealth. 

The  judgment  is  reversed. 

Salks  —  Whrhk  Dekhed  to  be  Complstk.:  Se«  aoto  lo  WatMrbodtr-w, 
Boulter,  30  Am.  St.  Bep.  348,  where  this  subject  is  discassed  aad  the 
oolleoted;  aho  note  to  Ford  r.  Buckeye  State  Ins.  Co.,  99  Am.  Deo.  670( 
aot«  to  CommonweaUh  r.  Fleming,  17  Am.  St.  Bep.  773^ 
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City  op  Allbntown  v.  Western  Union   Tele- 
graph Company. 

[148  Pennsylvania  State,  117.] 
HvNiCTPAL  Corporations  —  Licknsk  Feb  fob  iNsi'EcnoN  o»  Texkoraph 
PoLKSU  — A  municipality  has  a  right  and  it  is  its  duty,  in  the  exercise 
of  its  police  power,  to  supervise  and  cmitrol  the  erection  and  mainte- 
nance of  telegraph  poles  and  wires  w  ithin  its  limits,  and  an  ordinance 
imposing  a  license  of  one  dollar  per  annum  for  the  inspection  of  each 
telegraph,  telephone,  or  electric-light  pole  within  the  city  limits,  is  a 
reasonable  exercise  of  such  police  power. 

Assumpsit  to  recover  a  license  fee  for  the  inspection  and 
maintenance  of  telegraph  poles.  Judgment  for  the  plaiiitiflP 
and  the  defendant  appealed. 

R.  E.  Wright,  for  the  appellant. 

John  Rupp,  city  solicitor,  for  the  appellee. 

Per  Curiam.  We  agree  with  the  learned  judge  of  the  court 
below  that  this  case  is  ruled  by  Western  Union  Tel.  Co.  v. 
Philadelphia,  22  Week.  Not.  Cas.  39,  where  it  was  held  that 
a  municipality  has  a  right,  and  it  is  its  <iuly,  to  8Ui)ervise  and 
control  the  erection  and  maintenance  of  telegraph  poles  and 
wires  within  its  limits.  Hence,  where  a  njunicipality  im- 
posed by  ordinance  a  license  fee  of  one  dollar  per  annum  on 
each  pole,  and  of  two  dollars  and  a  half  por  aimum  on  each 
mile  of  wire  within  its  limits,  the  court  declined  to  rule  that 
the  fee  so  chafged  was  so  obviously  unjust  as  to  authorize  a  re- 
vision of  the  action  of  the  city  councils.  In  the  case  in  hand, 
it  appears  that  the  city  of  AUentown  enacted  an  ordinance 
requiring  every  telegraph,  telephone,  or  electric  light  com- 
pany's poles  in  the  city  of  AUentown  to  be  inspected  by  the 
police  department,  and  that  the  same  should  be  licensed,  and 
requiring  a  fee  of  one  dollar  each  year  to  be  paid  for  each 
pole.  This  ordinance  was  in  the  exercise  of  the  police  power  of 
the  city,  and  the  only  question  was  whether  it  was  a  reason- 
able exercise  of  such  power.  The  amount  of  the  license  fee 
in  such  cases  rests  with  the  city  councils  in  the  first  instance. 
It  is  only  where  such  discretion  has  been  abused  that  we  are 
justified  in  interfering.  We  cannot  say  that  this  discretion 
has  been  abused  in  this  instance,  or  that  the  license  fiatii  un- 
reason able. 

Judgment  affirmed.  

Municipal  Cobporations.  —  Ltcrnsk  Taxea,  whbw  Valid  akb  when 
Ikvaud:  S«e  SimraU  v.  Comwfou,  90  Ky.  444;  29  Am.  St.  Rep.  398,  aud 
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note;  Magneau  r.  City  of  Fremont,  30  Neb.  843;  27  Am.  St  Rep.  436,  and 
note;  TUu-tville  v.  Brennnn,  143  Pa.  St  642;  24  Am.  St  Rep.  680;  People  r. 
Wagner,  86  Mich.  594;  24  Am.  St  Rep.  141,  and  note;  note  to  People  T, 
Uaglect  52  Am.  Dea  332;  note  to  Bobimon  r.  Mayor,  34  Am.  Deo.  633. 


Spanoakh  V,  Philadelphia  and  Reading  Rail- 
road Company. 

[148  Pennsylvania  State,  184.1 
Mabtbr  akd  Skevant  —  VioB  Principal  —  Tra(Jk  Foreman  is  Not. — A 
railroad  track  foremaa  who  has  control  of  a  gang  of  track  repairers,  \m 
not  a  vice  principal  as  to  the  mea  under  him,  and  the  railroad  oompauj 
is  not  liable  for  hia  negligence  resulting  in  an  injury  to  one  of  them. 

P.  H.  Reinhard,  for  the  appellant. 

C.  H.  and  J,  W.  Killinger,  for  the  appellee. 

Per  Curiam.  The  plaintiff's  husband  was  one  of  a  gang  of 
men  in  the  employ  of  the  defendant  company.  At  the  time 
of  the  accident  which  caused  his  death  he  was  engaged,  with 
others,  in  making  repairs  to  tlie  roadbed.  Wliile  so  engaged, 
he  was  struck  by  a  passing  train  and  killed.  This  suit  was 
brouglit  in  the  court  below  to  recover  damages  for  his  death. 

It  appears  that  one  Solomon  Peiffer  was  employed  by  the 
defendant  company  as  a  track  foreman,  and  that  he  had  charge 
of  the  gang  with  whom  Adam  Spancake  worked.  The  plain- 
tiff alleged  that  it  was  the  duty  of  the  said  Peiffer  to  give 
notice  of  an  approaching  train,  and  that  this  duty  had  been 
neglected;  that,  by  reason  of  this  neglect,  Spancake  was  killed. 
It  was  further  contended  that  Peiffer  represented  the  com- 
pany, in  other  words,  that  he  was  a  vice  principal;  that  his 
nejilcct  was  the  neglect  of  the  company,  and  Lewis  v.  Seifert, 
116  Pa.  St,  628,  2  Am.  St.  Rep.  631,  was  cited  in  support  of 
this  proposition.  We  do  not  think  that  case  supports  this 
contention.  There,  it  was  held,  that  a  train  dispatcher, 
wielding  the  entire  power  of  a  railroad  company  in  the  mov- 
ing of  trains,  in  the  changing  of  schedules,  or  the  making  of 
new  ones,  as  exigencies  require,  is  not  a  fellow  workman  or 
coemployee,  and  for  his  negligence,  which  is  the  proximate 
cause  of  an  injury,  the  company  is  liable  in  damages.  The 
difference  between  a  train  dispatcher  wielding  such  powers, 
and  a  mere  track  foreman,  controlling  half  a  dozen  or  more 
men,  is  apparent  to  the  dullest  undcr.standing.  Under  all 
the  authorilies,  Peill'er  was    niurely  a  cov^'mployoc,  or  fellow 
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workman  of  Spancake,  and  for  the  negligence  of  the  former 
the  company  is  not  responsible.     There  being  no  facts  in  dis- 
pute, it  was  not  error  for  the  court  to  rule  this  point,  and  the 
nonsuit  was  properly  entered. 
Judgment  aflQrmed.  _«_ 

Mastkb  ahd  Servant — Railroad  Track  Porbmaw  whkthkb  Vice 
Prikoipal.  —  A  foreman  who  has  the  control,  direction,  and  supervision  of 
a  gang  of  railroad  eiaployees,  with  aathority  to  employ  and  discharge  them, 
is  a  fellow  servant  and  not  a  vice  principal,  and  the  master  is  not  liable  for 
injuries  to  such  employees  through  the  foreman's  negligence:  Ell  v.  Northern 
Pae.  R.  R.  Co.,  1  N.  D.  3^6;  26  Am.  St.  Rep.  621,  and  note.  The  contrary 
doctrine  to  the  one  of  the  principal  case  and  the  case  just  cited  is  maintained 
in  the  following  authorities:  Miller  v.  Missouri  Pae.  R'y  Co.,  109  Mo.  350; 
32  Am.  St.  Rep.  673;  Colorado  etc.  R'y  Co.  r.  Naylon,  17  Col.  501;  31  Am. 
St.  Rep.  335;  Sxoeeney  r.  Oul/ete.  R'y  Co.,  84  Tex.  433;  31  Am.  St.  Rep.  71; 
Sullimn  V.  Hannibal  etc  R.  R.  Co.,  107  Mo.  68;  28  Am.  St.  Rep.  388,  and 
•ee  also  the  notes  to  the  above  casea  in  which  the  authorities  discussing  thi» 
■Object  ar«  ooUeoted. 


Beck  v.  Pennsylvania,  Pouqhkeepsib  and  Bos- 
TON  Kailroad  Company. 

[148  Pennstlvania  State,  271.] 

WnwKSSES  —  Expert  Evidence —  Damages  from  CoNSTRUonoif  or  Rail- 
road.—  In  an  action  to  recover  for  damages  to  property  arising  from 
the  location  and  construction  of  a  railroad,  a  witness  who  has  knowledge 
of  the  property,  is  competent  to  testify  as  to  whether  or  not  its  value 
has  been  increased  or  diminished  by  the  construction  of  the  road,  and 
if  diminished  thereby,  he  is  competent  to  testify  as  to  the  amount. 

Eminent  Domain  —  Land  Injured  by  CJoNSTRUCnoN  or  Railroad. — 
Measure  or  Damages  to  land  arising  from  the  location  and  construe^ 
tion  of  a  railroad,  is  the  difference  between  the  market  value  of  the 
property  immediately  before  and  immediately  after  the  construction  of 
the  road. 

Trespass  to  recover  damages  arising  from  the  construction 
of  a  railroad.  Judgment  for  the  plaintiff  and  defendant  ap- 
pealed. 

Oc-^rge  W.  MacTcey^  for  the  appellant. 

William  Mutchler,  for  the  appellee. 

Per  Curiam.  The  first  and  ninth  specifications  of  error  do 
not  conform  to  the  rules  of  court,  and  will  not  be  considered. 
The  remaining  specifications  present  but  a  single  question^ 
which  is  sufficiently  set  forth  in  the  second  specification,  as 
follows:  "The  court  erred  in  not  sustaining  tlie  defendani'^ij 
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objection  to  the  following  questions,  put  by  the  plaintiff  to  his 
witness,  Stephen  Shoemaker:  Q.  In  your  judgment  did  the 
building  of  this  railroad  increase  or  decrease  the  value  of  the 
farm  ?  Objected  to  as  incompetent.  By  the  Court.  The 
objection  is  overruled.  Defendant  excepts.  Bill  sealed.  A. 
Of  course  it  has  decreased  the  value  of  the  farm.  Q.  How 
much,  in  your  judgment,  has  the  building  of  the  railroad  de- 
creased the  value  of  the  farm  ?  Objected  to  as  incompetent. 
Objection  overruled.     Bill  sealed  for  the  defendant." 

We  find  nothing  objectionable  in  the  allowance  of  these 
questions.  It  was  clearly  competent  to  ask  a  witness,  who 
had  knowledge  of  the  property,  whether  its  value  was  in- 
creased or  diminished  by  the  construction  of  the  railroad 
through  it.  And  if  its  value  was  lessened  by  such  construc- 
tion, we  see  no  reason  why  he  may  not  say  how  much,  pro- 
vided he  has  knowledge.  It  is  true,  the  measure  of  the 
damages  is  the  difference  between  the  market  value  of  the 
property,  immediately  before  and  immediately  after  such 
construction.  We  think  the  questions  referred  to  bore 
directly  upon  this  question,  and  were,  at  least,  competent  to 
go  to  the  jury.  It  is  not  always  possible  to  fix  with  certainty 
the  market  value  of  a  farm.  At  most,  it  can  only  be  done 
approximately,  and  evidence  which  tends  to  show  that  its 
value  has  either  been  increased  or  diminished  by  the  con- 
struction of  the  road,  is  some  evidence  to  enable  the  jury  to 
determine  this  question. 

Judgment  affirmed.  

Railroads  —  EMif^BNT  Domain. — Expert  Evidence  as  to  Value  oi 
Pbopbrtt  Taken:  See  Jones  v  hrie  etc  B.  R.  Co., '151  Pa.  St.  30;  31  Am.  St. 
Rep.  722,  and  especially  uote  at  page  734,  where  the  cases  discussing  thia 
8nbject  are  collected. 

Railroads.  —  Measure  o?  Damages  in  Eminent  Domain  Proceedings 
for  a  railroad,  is  the  difference  between  the  value  of  the  land  as  a  whole  be- 
fore and  after  the  construction  of  the  road  built  according  to  the  plan  pro- 
posed: Wabash  etc.  li'y  Co.  v.  McDougall,  126  111.  Ill;  9  Am.  St.  Rep. 
639,  and  note.  The  proper  measure  of  damages  in  such  a  case,  ia  the  depre- 
ciation in  the  market  value  of  the  property  caused  by  the  location  and  con- 
■truction  of  the  railroad:  Kersey  v.  Schuylkill  etc.  R.  R.  Co.  133  Pa.  St.  2.34; 
19  Am.  St.  Rep.  632,  and  note;  or  it  is  the  difference  between  the  vahie 
of  the  entire  lot  just  before  the  taking  and  the  value  of  what  is  left  after 
the  taking:  Harris  v.  Schuylkill  etc.  R.  R.  Co.,  141  Pa.  St.  242;  23  Am.  St. 
Rep.  278  and  note;  note  to  Currie  v.  Waverly  etc,  R,  R.  Co.,  19  Am.  St. 
Bep.469. 
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Valley  National  Bank  v.  Cbowell. 

[148  Pzunstgrvrimx  Statk,  284.] 

VmOTIABLI   InSTRTTMSNTS  —  COLLATERAI.    SeCURITT   AS    ArFBCTINO. — IHl* 

giving  of  collateral  security  with  a  note  does  not  destroy  it<i  negotia- 
bility. 
Nbgotiablb  Ikstruhbvtr — CoiXATKRAL  AS  Ajtkotiko.  —  AI though  a  note 
■tatas  on  its  face  that  it  ia  accompanied  by  collateral  security,  its  nego- 
tiability is  not  thereby  destroyed. 

W.  R.  Oillan,  A.  O.  McLanaharif  and  0.  C.  Bowers^  for  the 
appellants. 

W.  U.  Brewery  Rowe  and  Stewart,  and  H,  Qehr,  for  the  ap- 
pellees. 

Per  Curiam.  The  only  question  in  this  case  was  whether 
the  note  in  controversy  was  negotiable.  It  is  in  the  usual 
form  of  negotiable  paper,  but  it  is  contended  that  its  negotia- 
bility is  destroyed  by  reason  of  the  following  provision  con- 
tained therein:  "Having  deposited  herewith  a  like  amount  of 
Crowell  Company  mortgage  bonds  as  collateral  security,  which 
we  authorize  the  holder  of  this  note,  upon  the  nonperformance 
of  this  promise  at  maturity,  to  sell  either  at  the  brokers'  board, 
or  at  public  or  private  sale,  witliout  demanding  payment  of 
this  note  or  the  debt  due  thereon,  and  without  further  notice, 
and  apply  proceeds,  or  as  much  thereof  as  may  be  necessary, 
to  the  payment  of  this  note  and  all  necessary  charges,  holding 
us  as  makers  and  indorsers  responsible  for  any  deficiency." 

We  find  nothing  in  this  to  destroy  the  negotiability  of  the 
note.  While  it  has  been  truly  said  that  a  promissory  note  is 
a  courier  without  luggage,  we  find  nothing  in  the  language 
quoted  beyond  the  statement  that  the  note  is  accompanied 
with  certain  collateral.  The  mere  giving  of  collateral  security 
with  a  promissory  note  does  not  destroy  its  negotiability: 
Arnold  v.  Rock  River  etc.  R.  R.,  5  Duer,  382;  Towne  v.  Rice, 
122  Mass.  67.  In  Woods  v.  North,  84  Pa.  St.  407;  24  Am. 
Rep.  201;  Johnston  v.  Speer,  92  Pa.  St.  227;  37  Am.  Rep. 
675;  the  amounts  of  the  notes  were  held  to  be  uncertain.  In 
Citizen's  Nat.  Bank  v.  Piollet,  126  Pa.  St.  195,  12  Am.  St.  Rep. 
860,  the  court  refused  to  hold  the  indorser  liable,  because  the 
time  of  payment  was  not  fixed,  and  in  Iron  City  Nat.  Bank 
V.  McCord,  139  Pa.  St.  52,  23  Am.  St.  Rep.  166,  the  payment 
was  made  dependent  upon  certain  conditions.  In  the  case  in 
hand,  the  amount  of  the  note  is  not  uncertain,  nor  is  there 
any  question  about  the  time  of  payment.    And  the  payment  is 
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not  made  dependent  upon  any  condition  whatever.  The 
agreement,  that  if  the  collateral  proves  insuflBcient  for  the 
payment  of  the  note,  and  all  necessary  expenses  and  charges, 
the  makers  will  be  responsible  for  any  deficiency,  neither  in- 
creases nor  decreases  the  responsbility  of  the  makers.  Il 
merely  requires  them  to  do  what  the  law  would  compel  them 
to  do  without  such  an  agreement. 

We  are  of  opinion  that  the  affidavit  of  defense  was  insuffi- 
cient and  the  judgment  properly  entered- 

Judgment  affirmed.  

Negotiablb  Instruments. — Whetheb  Collatkrai,  Seccritt  Affects 
Nkqoti ABILITY:  See  note  to  Mead  r.  Small,  11  Am,  Deo.  67.  The  fact  that 
a  promissory  note  given  for  the  purchase  price  of  land  is  secured  by  a  lien  on 
the  land  does  not  affect  its  negotiability:  Duncan  v.  Louisville,  13  Bush,  378; 
26  Am.  Rep.  201;  Webb  v.  Hoselton,  4  Neb.  308;  19  Am.  Rep.  638.  Nor  is 
a  promissory  note  given  for  the  payment  of  a  certain  article  rendered  non- 
negotiable  from  the  fact  that  it  recites  that  the  title,  ownership,  and  posses- 
eion  of  the  article  does  not  pass  until  the  note  and  interest  is  paid  in  full: 
Heard  v.  Dubuque  Co.  Bank,  8  Neb.  10;  30  Am.  Rep.  811.  But  see  Conti- 
nental NaU  Bank  r.  McGeoch,  73  Wis.  332,  aud  Kimball  v.  Mellon,  80  Wis.  133. 
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Mechanics'  LraNS — Title  of  Owner  as  Affectino  Contractor.  —  AH 
persons  furnishing  labor  or  materials  for  the  erection  of  a  building  are 
bound  to  take  notice  of  the  title  of  the  apparent  owner.  If  he  is  an  in« 
trader  without  right,  the  lien  of  the  contractor  or  subcontractor  must 
alike  fall,  and  if  he  holds  an  equitable  title  only,  the  lien  will  bind  only 
snch  title  as  he  has,  and  no  more. 

Mechanics'  Liens  —  SuBCONTRAcroR,  How  Affected  by  Contract  of  Con- 
tractor.—  When  a  contractor  for  the  construction  of  a  buildmg  has 
stipulated  with  the  owner  that  no  mechanic's  lieu  shall  be  filed  against 
it,  he  can  confer  no  right  upon  his  subcontractor  to  file  sucli  lieu. 

Mechanics'  Lien -^  Agreement  not  to  File.  —  An  agreement  by  a  con- 
tractor to  provide  labor  and  materials  for  the  erection  of  a  buiMing,  and 
look  for  his  security  solely  to  the  personal  responsibility  of  the  owner, 
leaving  the  building  unencumbered  by  liens,  is  valid  aud  binding. 

Mechanics'  Liens  —  Contract  to  Release  and  Discharge.  —  An  agree- 
ment by  a  house  builder  with  the  owner  that  the  former  will  "rele.ise 
and  discharge  the  said  houses  from  the  operation  of  all  liens,  either  for 
materials  furnished  or  work  done  in  the  construction  of  the  same,"  is 
not  a  waiver  of  the  right  to  file  a  lien,  nor  a  covenant  that  none  shall  be 
filed,  but  a  mere  promise  to  release  and  discharge  such  liens  as  may  bo 
filed  prior  to  a  demand  for  the  payment  of  the  balauco  due  on  his  con- 
tract. 

Mechanics' Liens  —  Rights  and  Duties  of  Sdbcontr actor.  —  A  subcon- 
tractor engaged  in  the  oonstruotion  of  a  building  must  take  notice  of  the 


826  Taylob  V,  Murphy.  [Penir. 

title  of  the  apparent  owner,  and  of  the  general  character  of  hU  agree- 
ment with  the  principal  contractor.  He  must  also  take  notice  of  the 
general  character  of  the  building  and  of  the  materials  and  labor  proper 
to  be  used  in  its  construction.  He  must  see  that  the  materials  he  sup- 
plies are  such  as  may  be  reasonably  needed  for  and  used  about  such  » 
building,  both  as  to  quantity  and  quality.  Subject  to  such  qualifica- 
tions and  conditions  he  may  bind  the  building  for  what  his  materials  or 
labor  may  be  reasonably  worth,  although  the  liens  filed  against  the 
building  may  exceed  the  contract  price  agreed  upou  between  the  princi- 
pal contractor  and  the  owner. 
Mechanics*  Liens  —  PBAcncE.  —  An  Affidavit  of  Defbxsk  against  »  me- 
chanic's lien  stating  that  tlie  material  furnished  was  not  such  as  the 
building  contract  required,  and  in  consequence  of  the  defective  charac- 
ter of  such  materials,  the  house  was  worth  a  sum  less  than  it  otherwise 
would  have  been,  and  claiming  a  defense  to  that  amount,  but  not  stating^ 
wherein  sucii  material  was  defective,  is  insufBcieut,  as  being  too  gen- 
eral, and  will  not  prevent  the  rendition  of  judgment  for  plaintiff  for  the 
amount  claimed. 

Scire  facias  on  a  mechanic's  lien.  One  Christy,  a  builder,, 
contracted  with  the  defendants  Murphy  and  Williams,  jointly, 
to  erect  a  house  for  each.  Christy  defaulted,  and  persons  who 
had  been  employed  by  him,  or  who  had  furnished  materials. 
or  labor,  filed  their  liens,  exceeding  in  amount  the  contract 
price.  Judgment  for  plaintiff,  for  want  of  a  suflScient  affida- 
vit of  defense,  and  the  defendants  appealed. 

E.  S.  Miller,  for  the  appellants. 

Joseph  J.  Broadhurst,  for  the  appellees. 

Williams,  J.  The  plaintiff  furnished  lumber  and  manu- 
factured woodwork,  for  the  erection  of  defendant's  dwelling 
house,  on  the  order  or  direction  of  Christy,  the  contractor. 
The  mechanics'  lien,  on  which  the  writ  of  scire  facias  in  this 
case  issued,  was  entered  for  the  amount  of  material  so  fur- 
nished. The  defendant  interposed  an  affidavit  of  defense,  in 
which  several  reasons  were  urged  as  siiflicient  to  prevent  the 
entry  of  a  judgment  and  carry  the  case  to  a  jury  for  trial. 
These  may  be  stated  as  follows:  — 

1.  That  the  house  was  erected  under  a  written  contract,  in 
which  Christy  was  bound  to  provide  all  material  and  labor, 
and  complete  the  house,  for  the  sum  of  $3,750,  to  be  paid 
when  the  building  was  finished;  that  he  did  not  finish  it». 
and,  for  that  reason,  nothing  was  due  to  him,  or  to  a  subcon- 
tractor under  him. 

2.  That  the  aggregate  amount  of  the  liens  entered  againsfe 
the  building,  together  with  the  cost  of  completing  it,  would 
exceed  the  contract  price,  and  that  the  liens,  if  sustained. 
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should  abate  proportionately,  in  order  to  bring  the  total  cost 
down  to  the  contract  price. 

3.  That  no  liens  could  be  entered,  under  the  express  stipu-^ 
lations  of  the  contract  with  Christy,  the  builder. 

4.  That  the  material  furnished  was  not  such  as  the  contract 
required,  and,  in  consequence  of  its  defective  character,  th©^ 
house  was  worth  $125  less  than  it  otherwise  would  have  been^ 
for  which  sum,  at  least,  there  was  a  good  defense. 

It  is  urged  that  the  principle  announced  in  Schroeder  v. 
Oalland,  134  Pa.  St.  277,  19  Am.  St.  Rep.  691,  is  broad 
enough  to  cover  all  the  propositions  contained  in  the  affidavit, 
and  makes  a  reversal  of  the  judgment  entered  in  the  court 
below  necessary.  In  Weaver  v.  Sheeler,  118  Pa.  St.  634,  we 
held,  that  all  persons  furnishing  labor  or  materials  for  the 
erection  of  a  building  were  bound  to  take  notice  of  the  title 
of  the  apparent  owner.  If  he  was  an  intruder  without  right 
the  lien  of  contractor  and  subcontractor  must  alike  fall.  If 
he  held  an  equitable  title  only,  the  lien  would  bind  such  title- 
as  he  had,  and  no  more.  In  Schroeder  v.  Galland,  134  Pa.  St. 
277,  19  Am.  St.  Rep.  691,  we  went  a  step  further,  and  held 
that,  where  the  contractor  had  stipulated  that  no  lien  should 
be  filed,  he  could  not  confer  a  right  upon  his  subcontractor 
that  he  did  not  possess.  The  contract  between  the  owner  and 
the  contractor  is  the  source  from  which  the  right  of  the  sub- 
contractor is  derived,  under  the  provisions  of  the  law,  and  it 
is  self-evident  that  a  stream  cannot  rise  higher  than  its  source. 
The  agreement  of  the  builder,  to  provide  all  the  labor  and 
materials  for  the  erection  of  a  building,  and  look  for  his  secu- 
rity solely  to  the  personal  responsibility  of  the  owner,  leaving 
tlie  building  unencumbered  by  liens,  is  a  valid  and  binding 
one.  It  violates  no  rule  of  public  policy.  A  statute  that 
should  disregard  its  obligation,  and  authorize  the  entry  of  a 
lien  for  work  or  materials,  in  violation  of  its  terms,  would 
seem  to  be  within  the  prohibition  of  the  constitution,  article 
1,  section  17,  which  declares  that  no  law  impairing  the  obli- 
gation of  contracts  shall  be  passed.  It  might  also  be  within 
the  limitation  on  the  powers  of  the  several  states,  found  in 
article  1,  section  10,  of  the  constitution  of  the  United  States. 
We  are  thoroughly  satisfied,  therefore,  with  Schroeder  v.  Gal' 
land,  134  Pa.  St.  277,  19  Am.  St.  Rep.  691,  and  our  only  in- 
quiry is,  whether  this  case  falls  within  the  rule  there  laid 
down. 

The  third  ground  of  defense,  stated  in  the  affidavit,  put» 
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the  case  in  the  precise  coiulition  of  Schroeder  v.  Odlland^  134 
Pa.  St.  277,  19  Ara.  St.  Rep.  691,  but,  on  turning  to  the  clause 
in  the  contract  relied  on  to  raise  the  question,  it  will  be  seen 
that  it  is  insuflBcient.     It  contains  the  express  promise  of  the 

contractor,  "to  release  and  discharge  the  said  houses  from 
the  operation  of  all  liens,  either  for  materials  furnished,  or 
work  done  in  the  construction  of  the  same."  This  is  not  a 
waiver  of  the  right  to  enter  a  lien,  or  a  covenant  that  none 
shall  be  entered.  It  is  merely  a  promise  to  "  release  and  dis- 
charge "  such  liens  as  may  be  entered,  prior  to  the  day  when 
payment  in  full  shall  be  made  to  the  contractor.  He  cannot 
demand  the  payment  of  the  balance  due  upon  his  contract, 
until  he  has  performed  the  undertaking  to  release  and  dis- 
charge the  liens  that  may  have  been  entered  against  the 
building.  This  does  not  fall  within  the  rule  invoked.  Neither 
do  the  first  and  second  grounds  of  defense. 

It  would  be  unreasonable  to  require  one  who  was  called  on 
to  furnish  material  for  the  foundation  or  walls  of  a  house  to 
anticipate  the  cost  of  all  the  materials  to  be  furnislied  by 
others,  and  of  all  the  labor  to  be  done,  in  order  to  the  full 
completion  of  the  structure.  He  can  know,  and  he  must  take 
notice,  as  we  have  seen,  of  the  title  of  the  apparent  owner,  and 
of  the  general  character  of  the  agreement  under  which  the 
contractor  is  proceeding  to  build.  He  can  know,  and  must 
take  notice  of,  the  general  character  of  the  building,  and  of 
the  materials  and  labor  proper  to  be  used  in  its  construction. 
He  must  see  to  it  that  the  materials  he  supplies  are  such  as 
may  be  reasonably  needed  for  and  used  about  such  a  build- 
ing, both  as  to  their  quantity  and  quality;  but  here  his  re- 
sponsibility ends.  Subject  to  these  qualifications  and  condi- 
tions he  may  bind  the  building  for  what  his  materials  or  labor 
may  be  reasonably  worth. 

This  brings  us  to  the  last  position  taken  by  the  defendant, 
viz.,  that  he  is  entitled  to  set  off  the  sum  of  $125  upon  the 
plaintifiF's  demand,  for  the  reason  that  the  materials  were  not 
such  as  the  oontract  required.  The  only  provision  in  the  eon- 
tract  on  which  this  averment  can  rest  is  that  which  follows: 
"The  construction,  workmanship,  and  materials  furnished 
are  to  be  similar  to  that  used  and  performed  in  the  construc- 
tion of  house  No.  139  Lafayette  Street,  Gerinantown."  The 
materials  furnished  by  the  plaintiff  included  doors,  sash,  shut- 
ters, and  ornamental  woodwork,  as  well  as  flooring,  shin<j:lp8, 
joists,  and  other  rough  lumber,  amounting  in  the  aggregate 
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to  nearly  nine  Imndred  dullurs.  If  the  affidavit  had  alleged 
a  deficiency  in  the  quality  of  the  doors,  or  any  other  portioa 
of  the  materials  furnished,  as  compared  with  similar  mate- 
rials used  in  No.  139  Lafayette  Street,  a  different  questioa 
would  have  been  raised.  As  it  is,  tlie  allegation  of  a  defi- 
ciency in  quality  relates  to  the  materials  generally,  and  the 
extent  of  the  deficiency  is  measured,  not  by  a  difference  in  the 
value  of  the  articles  furnished  as  compared  with  those  con- 
tracted for,  but  by  an  alleged  difference  in  the  value  of  the 
house  as  a  whole,  on  account  of  defectiveness  in  the  material 
generally.  The  court  below  was  right  in  treating  this  aver- 
ment as  altogether  too  general. 
Judgment  afiirmed.  ^ 

Mechanic's  Liens  —  To  What  Interest  Limited,  —  A  mechanic's  lien 
Lb  ordinarily  limited  to  the  inteiest  of  the  person  for  whom  or  at  whoae  ia» 
•tauce  the  materials  were  furnished  or  the  labor  performed:  Henderson  v. 
Conneily,  123  111.  98;  6  Am.  St.  Rep.  490  and  uote;  Paulsen  v.  Manske,  126 
111.  72;  9  Am.  St.  Rep.  5:]2,  and  note;  Lyon  v.  McGuJ,y,  4  Pa.  St.  12G;  45 
Am.  Dec.  675,  and  extended  note;  Chl-'holin  v.  WiUiains,  128  111.  115;  see 
also  extended  uote  to  Loonie  v.  IJogan,  61  Am.  Dec.  6S8. 

Mechanic's  Likhs  —  SuBCONTRAcrroR  How  Affected  bt  Comtract  of 
Contractor.  — A  subcontractor  is  chargeable  with  notice  of  all  the  terms  of 
the  contract  between  the  original  contractor  and  the  owner  and  is  bound  by 
them:  Bewm  v.  Tharhira,  143  Pa.  St.  1S2;  24  Am.  St.  Rep.  529.  and  note 
with  cases  collected;  note  to  Benedict  v.  Hood,  19  Am.  St.  Kep.  (599;  Murphy 
V.  Morton,  139  Pa.  St.  345;  Tehay  v.  Kir kpat rick,  146  Pa.  St.  120.  The  con- 
trary  doctrine  ia  maintained  in  Henry  v.  Euins,  97  Mo.  47.  But  a  iubse" 
quent  agreement  between  the  owner  and  the  contractor  cannot  l>e  let  np  to 
the  subcontractor's  disadvantage:  Shaw  y.  Steuyirt,  43  Kan.  572.  Where 
the  contractor  hais  received  full  payment  in  advance  of  the  agreement  with 
the  subcontractor  for  materials,  the  subcontrMctor  cannot  have  a  lien  against 
the  owner  or  his  property:  Mallory  v.  City  qf  Marion  Water  Work*  Co.,  77 
Iowa,  715. 

Mechanic's  Liens.  —  Validitt  o»  Aoreemknt  bt  Contractok  Not  to 
File  Lien:  See  note  to  Benedict  v.  Hoftd,  19  Am.  St.  Rep.  699. 

Mechanic's  Liens. — Effect  or  Aqrkk.mkst  to  Rsleask:  So«  Brmimr. 
William*,  120  Pa.  St.  24;  6  Am.  St.  Rep.  6«9,  alto  extended  not«  to  <H>i,Le  v. 
hie,  41  Am.  Dao.  221,  where  tha  snbjeot  of  waiver  of  m^ohauio  •  Umu  is 
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Commonwealth  v.  Allbit, 
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HioHWATS  —  Ura  OT  BT  Traction  Enqikb  —  Nuisakok.  —  The  rnnning  of 

a  traction  engine  overa  puUlic  hijjhway  upoa »  single  occstsioa  when  ne- 
cessary, as  in  moving  it  from  one  location  to  another,  is  not  a  nuisance. 

Highways  —  Ndisancr  in.  —  Any  obstruction  which  unnecessarily  incom- 
modates  or  impedes  the  lawful  use  of  a  highway  by  the  public,  is  an  in- 
dictable nuisance. 

HlQHWATS — RiQUT  TO  Rkasonablb  Usb  —  NuiSANCK.  — Any  person  may 
lawfully  use  a  public  highway  in  the  transaction  of  his  legitimate  basi- 
ness,  either  for  travel  or  for  transportation,  but  he  must  nse  it  in  a  reason- 
able  manner  and  not  interfere  with  its  reasonable  use  by  other  citizens, 
and  whether  or  not  a  particular  use  is  an  unreasonable  use  and  a  nuisance, 
is  a  question  of  fact  to  be  submitted  to  the  jury. 

HiOHWATS  —  QsB  OF  BT  Tbaction  Enoinb  —  NuisANCB.  —  The  daily  and 
continued  use  on  a  public  highway  of  a  traction  steam  engine,  which,  by 
its  noise  and  appearance,  frightens  horses  and  makes  the  highway  dan- 
gerous to  persons  riding  or  driving,  and  bj' reason  of  the  unusually  heavy 
loads  which  it  draws,  injures  the  highway  and  endangers  the  safety  of 
bridges,  as  well  as  impedes  travel,  is  an  indictable  nuisance. 

Highways  and  Bridges  —  Duties  of  Township.  —  Highways  and  bridges 
are  generally  constructed  for  ordinary  use  in  an  ordinary  manner  and 
not  for  an  unusual  or  extraordinary  use,  either  by  crossing  at  great 
speed,  or  by  the  passing  of  a  very  large  and  nnusual  weight,  such  aa 
that  drawn  by  a  traction  engine;  and  a  township  is  not  bound  to  do 
more  than  to  so  construct  its  bridges  as  to  protect  the  public  against  in* 
jury  by  a  reasonable,  proper,  and  probable  use  thereof,  in  view  of  the 
surrounding  circumstances,  such  as  the  extent,  kind,  and  nature  of  the 
travel  and  business  over  them. 

Rodney  A.  Mereur,  for  the  appellant. 

John  O.  Ingham,  D.  A,  Overton^  and  John  W.  Codding^  Jin 

trict  attorney,  for  the  appellee. 

Per  Curiam.  The  defendants  were  convicted  in  the  ootirt 
below  of  noaintaining  a  nuisance.  They  now  allege  that  the 
indictment  does  not  charge  an  indictable  offense.  The  first 
count  thereof  sets  forth  that  the  defendants  "set  up,  estab- 
lished, maintained,  kept  up  and  continued,  an  obstruction  in 
said  public  road  and  common  highway  aforesaid,  leading  from 
Rummerfield,  in  Standing  Stone  township,  up  the  Rummer- 
field  creek  by  Philip  Grace's,  towards  Herrickville,  by  running 
back  and  forth  several  times  a  day,  over  said  highway,  an 
engine  propelled  by  steam,  commonly  known  as  a  traction 
engine,  which,  by  its  smoke,  steam,  noise,  and  appearance, 
frightens  the  horses  driven  over  said  road,  or  common  high- 
way, and  endangers  the  safety  and  lives  of  people  using  said 
road  in  an  ordinary  manner,  and  obstructs  and  hinders  travel 
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thereon,  whereby  the  public  road  and  common  highway  afore- 
said was  then  and  there  obstructed  and  straitened  80  that  the 
citizens  of  said  commonwealth  could  not  then  and  there  go, 
return,  pass,  and  repass,  ride  and  labor,  on  foot  and  on  horse- 
back, with  their  horses,  coaches,  carts,  carriages  and  wagons, 
in,  upon,  through,  and  along  said  public  road  and  common 
highway,  as  they  ought  and  were  wont  and  accustomed  to  do, 
without  great  danger  of  their  lives,  and  also  their  goods,  to 
the  great  damage  and  common  nuisance  of  all  citizens  of  said 
commonwealth  of  Pennsylvania,  going,  returning,  passing,  and 
repassing,  riding  and  laboring  with  horses,  coaches,  carts,  car- 
riages, wagons,  on  foot  and  on  horseback,  upon,  through,  and 
along  said  public  road  and  common  highway,  contrary  to  the 
form  of  the  act  of  general  assembly,  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  common- 
wealth of  Pennsylvania." 

Upon  the  trial  below,  it  appears  that  the  defendants  had 
been  operating  a  stone  quarry  for  several  years.  This  quarry 
is  situated  on  a  public  road  about  three  miles  from  Rummer- 
field^  station.  It  is  a  narrow  road  with  four  bridges  between 
the  stone  quarry  and  the  station.  For  several  years  the  de- 
fendants hauled  the  stone  from  the  quarry  in  the  ordinary 
manner  by  horses.  Sometime  during  the  year  1891,  Charles 
A.  Allen,  one  of  the  defendants,  procured  a  traction  engine, 
and  put  it  on  the  road  for  the  purpose  of  drawing  heavier 
loads  of  stone.  Behind  the  engine  they  hitched  two  wagons, 
one  behind  the  other,  making  a  train  from  fifty  to  fifty-five 
feet  long,  and,  when  loaded,  weighing  from  thirteen  to  fourteen 
tons.  They  made  two  trips  a  day  from  the  quarry  to  the  sta- 
tion. It  took  from  an  hour  to  an  hour  and  a  half  to  go  over 
the  road  one  way.  There  was  evidence  that  the  train  would 
sometimes  stop  for  half  an  hour  to  get  up  steam.  The  steam 
would  blow  off  frequently  and  make  a  good  deal  of  noise; 
that  it  hindered  and  obstructed  travel  over  the  road;  that 
people  took  other  roads  several  miles  out  of  their  way  to  avoid 
it;  that  women  and  children  accustomed  to  drive  to  the  sta- 
tion for  diflerent  purposes  were  afraid  to  do  so;  that  farmers 
who  had  contracted  to  deliver  produce  to  Ruftimerfield  re- 
fused to  do  80  because  of  the  obstruction,  and  cars  partly 
loaded  had  to  be  unloaded  on  that  account;  that  parties  at 
(he  station  and  on  the  road  had  been  hindered  and  delayed, 
sometimes  for  half  an  hour  or  more,  waiting  for  this  train  to 
get  out  of  the  way;  that  persons  wlio  had  met  it  in  the  road 
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had  been  obliged  to  unhitch  their  horses  and  go  off  behind 
Bchoolhouses,  into  the  woods  and  lanes,  and  wait  until  it  had 
gone  by. 

We  are  not  prepared  to  say  that  the  indictment  does  not 
set  forth  a  public  nuisance,  and  that  the  jury  were  not  justi- 
fied in  finding  in  the  evidence  the  existence  of  such  nuisance. 
The  running  of  a  traction  engine  over  a  public  highway  upon 
a  single  occasion  would  not  constitute  a  public  nuisance. 
That  may  be  necessary  to  remove' it  from  one  location  to  an- 
other, as  in  the  case  of  a  steam  threshing  machine,  which  is  at 
certain  seasons  removed  from  one  farm  to  anotlier  for  the 
purpose  of  threshing  out  the  farmer's  crops.  Indeed,  the  act 
of  June  30,  1885,  seems  to  recognize  such  necessity,  and  pre- 
scribes the  conditions  and  manner  in  which  machinery  pro- 
pelled by  steam  may  be  moved  over  a  public  road  or  highway. 
This,  however,  we  regard  as  restrictive  legislation.  It  was  not 
intended  to  license  the  unrestricted  use  of  steam  upon  the 
public  highways  of  the  commonwealth.  While  a  man  may 
have  a  right  under  this  act  of  assembly  to  run  a  traction  en- 
gine over  a  public  road  for  a  necessary  purpose,  by  comply- 
ing with  the  terms  of  the  act,  yet,  if  he  uses  that  privilege  in 
an  unreasonable  and  in  an  unusual  way,  it  may  constitute  a 
public  nuisance.  At  common  law,  any  obstruction  which 
unnecessarily  incommodes  or  impedes  the  lawful  use  of  a 
highway  by  the  public,  is  a  nuisance:  Angell  on  Highways, 
255,  sec.  223;  4  Bla.  Com.  167;  Commonwealth  v.  Milliman,  13 
Serg.  &  R.  404.  Any  such  obstruction  of  a  public  road  as 
materially  interferes  with  the  public  convenience  is  indict- 
able as  a  nuisance:  2  Wharton's  Criminal  Law,  15.  A  man 
may  lawfully  use  a  public  highway  in  the  transaction  of  his 
legitimate  business  either  for  travel  or  for  transportation;  but 
it  is  common  law  and  common  sense  that  he  must  use  it  in  a 
reasonable  manner,  and  not  interfere  with  its  reasonable  use 
by  other  citizens;  and  whether  a  particular  use  is  an  unrea- 
sonable use  and  a  nuisance  is  a  question  of  fact  to  be  sub- 
mitted to  a  jury:  Allegheny  v.  Zimmerman,  95  Pa.  St.  287;  40 
Am.  Rep.  649.  While  each  citizen  is  protected  in  the  enjoyment 
of  his  own  rights,  he  must  so  exercise  them  as  not  to  interfere 
with  the  rights  of  others.  We  can  understand  that  it  may  be 
sometimes  necessary  to  move  a  traction  engine  from  one  placa 
to  another  in  the  reasonable  pursuit  of  a  lawful  business.  It 
is  quite  another  matter  to  occupy  a  particular  road  continu- 
ously for  such  purpose,  to  the  inconvenience  of  the  public^ 
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and  peril  to  persons  using  such  road.  The  jury  have  found 
such  continuous  user  to  be  a  nuisance,  and  we  cannot  say  such 
finding  was  not  justified  by  the  evidence.  In  the  American 
and  English  Encyclopaedia  of  Law,  volume  16,  page  962,  the 
learned  editor  mentions,  among  other  indictable  nuisances: 
"The  use  on  a  highway  of  a  traction  steam  engine,  which  by 
its  noise  and  appearance  friglitens  horses,  and  makes  the 
higliway  dangerous  to  persons  riding  or  driving." 

Aside  from  this,  it  was  alleged  on  the  part  of  the  common- 
wealth that  tliis  traction  engine,  with  the  unusual  load  that 
it  drew,  injured  the  highway,  and  endangered  the  safety  of 
the  bridges.  As  a  general  rule,  highways  and  bridges  are 
constructed  for  ordinary  use  in  an  ordinary  manner,  and  not 
for  an  unusual  or  extraordinary  use,  either  by  crossing  at 
great  speed,  or  by  the  passing  of  a  very  large  and  unusual 
weight.  A  township  is  not  bound  to  do  more  than  to  so  con- 
struct its  bridges  as  to  protect  the  public  against  injury  by  a 
reasonable,  proper,  and  probable  use  thereof,  in  view  of  the 
iurrounding  circumstances,  such  as  the  extent,  kind,  and 
nature  of  the  travel  and  busir.ess  over  them.  There  was  evi- 
dence upon  the  trial  below  that  the  bridges  on  this  road  were 
built  only  for  the  usual  and  ordinary  loads  drawn  over  them, 
and  that  such  loads  were  not  more  tlian  one  third  or  one  fourth 
of  the  weight  of  tlie  loads  drawn  by  this  traction  engine. 

An  examination  of  the  respective  specifications  fails  to  dis- 
close error.  The  case  was  submitted  to  the  jury  under  proper 
instructions  as  to  the  law. 

Judgment  aflfirmed.  

HiOHWATs,  NcriSANCK  Ik  —  Tractiok  Engjini.  —  A  steam  engine  m  ft 
means  of  locomotion  on  a  public  highway  is  not  necessarily  a  nuisance: 
Macomher  v.  Nichols,  34  Mich.  212;  22  Am.  Rep.  522,  and  especially  noto, 
aiscussing  the  use  of  highways  by  traction  engines;  also  note  to  Ayer  ▼. 
Noncich,  12  Am.  Rep.  4U0. 

HlQHWATS — Obstrdction.  — NciSANCB:  See  notes  to  Woodman  r.  MetrO' 
politan  R.  R.  Co.,  14  Am.  St.  Rep.  429,  and  Slate  v.  BerdetUi,  33  Am.  Rep. 
127.  An  act  done  in  a  highway  is  a  nuisance  if  it  detracts  from  tha  safety 
of  travelers:  Dygfrt  y.  Schenck,  23  Wend.  445;  35  Am.  Dec.  575,  and  note; 
Slate  V.  Mayor,  b  Port.  279;  30  Am.  Deo.  564.  Object*  within  the  limits  of 
a  highway,  which  in  their  nature  are  calculated  to  frighten  horses  of  or- 
dinary gentleness  may  be  nuisances:  Ayer  v.  Norwich,  39  Conn.  376;  12 
Am.  Rep.  396,  and  note;  Forshay  r.  Glen  Haven,  16  Wis.  288;  3  Am.  Rep. 
73.  But  persons  are  not  liable  for  obstructing  a  highway  where  the  ob- 
struction is  temporary  and  necessary  to  their  rejuonable  use  of  it:  Davie  v. 
Wiwihte,  51  Me.  264;  81  Am.  Dec.  67a  See  aiw)  People  v.  Squire,  107  N.  Y. 
693;  1  Am.  St.  Rep.  893. 

▲m.  »r.  Rep..  Vou  XXXIIL  — 6S 
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HiGHvrATs — Ltabilitt  for  Defeots  IK. — Township  officers  are  only 
txiand  to  anticipate  and  provide  against  the  ordinary  needs  of  travel  con- 
dncted  in  the  ordinary  manner  on  ordinary  country  roads:  Township  of  Jack' 
ton  V.  Wagiier,  127  Pa.  St.  184;  14  Am.  St.  Rep.  833,  and  note  with  cases 
collected,  and  in  which  this  liability  in  regard  to  bridges  i«  discussed. 

Bbidges  —  Liability  for  Defects  in, — A  town  ia  not  bound  to  keep 
its  bridges  absolutely  safe;  and  where  a  bridge  breaks  down  under  an  ex* 
traordinary  load,  which  reasonable  care  could  not  have  anticipated,  ths 
town  is  not  liablet   Wilson  v.  Town  of  Oranby,  47  Ck>nn.  09;  86  Am.  Rep.  6L 
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[14S  Pennstlvania  Statu,  887.] 

Sraonro  Performance  —  Contract  Obtained  by  Deokit.  —  One  who  asks 
specific  performance  of  a  contract  in  the  procurement  of  which  he  has 
practiced  deceit  is  always  an  unwelcome  suitor  in  a  court  of  equity  and 
will  generally  be  denied  relief. 

BrxoiFio  Performance  —  When  Refdsed  —  Dbokek  ov  Proof.  —  A  mnch 
less  degree  of  proof  is  required  to  induce  a  court  of  equity  to  refuse 
specific  performance  of  a  contract  for  the  sale  of  land  than  ia  required 
to  reform  it  or  to  set  it  aside. 

BrxoiFic  Performance— Grounds  fob  Refusing.  —  Omission  or  mistake 
in  a  contract  for  the  sale  of  land,  or  that  it  is  unconscientious  or  unrea* 
Bonable;  or  that  there  has  been  concealment,  misrepresentation,  or  un> 
fairness,  are  some  of  the  causes  which  will  induce  a  court  of  equity  to 
refuse  specific  performance. 

Bfkcific  Performance  —  When  will  be  Refused. — Though  a  contract 
is  valid  at  law,  equity  will  not  enforce  it  specifically  unless  the  trans* 
action  is  free  from  fraud  or  surprise. 

Specific  Pbkformance  —  When  Refused  —  Contract  Obtained  bt  De- 
ceit. —  When  a  contract  for  the  sale  of  land  is  obtained  by  deceitful 
representations  made  by  and  on  behalf  of  the  vendee  that  he  intends  t« 
use  the  property  for  the  erection  of  dwelling  houses  when  in  fact  he  in- 
tends to  use  it  for  a  blacksmith  shop,  specific  performance  of  the  con- 
tract will  be  refused. 

Sfbcifio  Performance  —  Parties.  —  A  decree  for  specific  performance 
which  includes  the  wife  of  the  defendant  who  is  not  a  party  to  the  pro- 
ceeding is  erroneous  and  will  be  reversed. 

Bill  to  enforce  specific  performance  of  a  contract  for  the 
sale  of  land.  Decree  in  favor  of  plaintiff,  and  defendant 
appealed. 

Sheldon  Potter  and  Leoni  Melick,  for  the  appellant. 

Michael  J.  Ryan,  for  the  appellee. 

Stebrett,  J.  In  drawing  the  conclusions  on  which  thif 
decree  is  based,  the  learned  master  and  court  below  appear  to 
have  attached  little,  if  any,  importance  to  principles  of  equity, 
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which  ought  to  have  controlling  effect  in  cases  like  this,  viz., 
He  who  comes  into  equity  must  do  so  with  clean  hands,  or, 
as  otherwise  expressed,  "He  that  hath  committed  iniquity 
shall  not  have  equity":  1  Poraeroy's  Equity  Jurisprudence, 
484-443;  Bispham's  Equity,  60-62.  Specific  performance  is 
of  grace,  and  not  of  right:  Fennock  v.  Freeman,  1  Watts,  409; 
Henderson  v.  Hays,  2  Watts,  14<S;  Orne  v.  Kittanning  Coal  Co., 
114  Pa.  St.  172;  Datz  v.  ridllips,  26  Week.  Not.  Cas.  512. 

It  necessarily  follows,  from  these  and  other  cardinal  prin- 
ciples, that  one  who  asks  specific  performance  of  a  contract,  in 
the  procurement  of  which  he  has  practiced  deceit,  is  always 
an  unwelcome  suitor  in  a  court  of  equity. 

The  circumstances  leading  up  to  the  execution  of  the  con- 
tract in  question  are  so  fully  set  forth  in  the  master's  report 
that  brief  reference  to  some  of  the  more  salient  points  will  be 
Buflicient. 

After  referring  to  the  fact  that  Brown  testified  he  sent  Byera 
to  the  office  of  Glenn  and  Son,  defendant's  agents  for  sale 
of  the  property,  to  make  inquiry  in  regard  thereto;  also,  to 
what  was  suggested  by  Byers  as  to  Brown's  intention  to  im- 
prove the  lot  by  erecting  tliereon  four  side-yard  houses,  etc., 
and  the  discrepancy  between  the  testimony  of  Brown  and  that 
of  Byers  as  to  what  occurred  prior  to  execution  of  the  con- 
tract, the  learned  master  says:  "  Brown  certainly  wanted  this 
place  for  that  single  purpose,  and  that  was  the  purpose  he 
had  in  view  when  he  commenced  negotiations  looking  to  the 
ultimate  purchase  of  this  lot."  That  purpose,  as  stated  by 
the  master,  in  same  connection,  was  as  a  location  for  a  black- 
smith shop. 

Again,  after  referring  to  Brown's  assertion  that  he  never 
told  Glenn  and  Son  what  he  wanted  the  lot  for,  the  master 
Bays:  "But  all  the  evidence  given  by  plaintiff  shows  dwelling 
houses  were  discussed,  and  sketches  made  to  show  how  such 
dwellings  could  be  built  on  the  lot,  either  to  utilize  all  of  it,  or 
make  it  pay,  or  command  a  larger  price,"  etc.,  and  then  con- 
cludes thus:  *' There  certainly  must  have  been  a  prearranged 
understanding  between  Brown  and  his  friend  Byers  about  the 
Baldwin  story;  they  both  made  use  of  it  at  different  times; 
they  knew  it  was  untrue,  and  they  certainly  had  some  object 
in  view;  that  object  was  to  deceive  Glenn;  and  Brown,  being 
a  blacksmith,  would,  by  his  appearance,  give  color  to  the 
statement,  and  induce  Glenn  not  to  inquire  further  into  his 
business." 
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This  finding  of  fact,  that  falsehood  and  deceit  were  resorted 
to  by  the  plaintifiFand  his  go-between,  for  the  purpose  of  mis- 
leading defendants'  agents,  and  thus  procuring  the  contract 
of  sale,  is  fully  warranted  by  the  evidence. 

A  few  days  after  the  contract  was  signed,  Glenn  and  Son 
addressed  the  following  self-explanatory  letter  to  Brown:  "We 
have  been  told  that  you  have  an  intention  to  use  the  lot  .  ... 
for  a  blacksmith  shop.  As  you  had  stated  to  us  that  you  would 
build  on  it  four  side-yard  dwellings,  and  the  sale  was  made 
to  you  witii  that  understanding,  you  can  see  our  principals 
would  not  be  willing  to  convey  the  property  to  you  for  the 
purpose  named,  that  is,  to  be  used  for  a  blacksmith  shop  or 
other  objectionable  purpose.  We  trust  that  our  informant 
has  been  mistaken,  and  we  will  be  glad  to  hear  from  you  in 
relation  to  the  matter." 

Brown  happened  to  call  at  Glenn's  office  before  this  letter 
was  mailed,  and  it  was  read  to  him.  Wiien  charged  by  the 
writer  of  the  letter  with  having  deceived  him,  Brown,  instead 
of  denying  the  accusation,  said  ''he  had  bought  tl>e  lot,  and 
had  a  right  to  have  it,  and  meant  to  try  and  get  it  anyhow, 
and  that  tliere  was  no  need  of  bad  feeling  between  them  about 
it."  Further  reference  to  the  evidence  is  unnecessary.  It 
clearly  establishes  the  fact  that  the  contract  was  procured  by 
deceitful  misrepresentations,  made  by  and  on  behalf  of  plain- 
tiff, for  the  purpose  of  securing  the  property. 

That  fact,  as  we  have  seen,  is  substantially  found  by  the 
master;  but,  in  summing  up  his  findings  of  fact,  it  appears  to 
have  been  omitted,  presumably,  for  the  reason  that  it  was  not 
regarded  as  necessary  to  a  proper  disposition  of  the  case.  The 
substance  of  his  third,  fifth,  and  sixth  findings  is,  that  at  the 
time  the  agreement  was  signed,  no  promises  were  made  or 
agreement  entered  into  between  Brown  and  those  who  repre- 
sented the  defendant;  that  Brown  did  not  then  or  at  any 
time  "  make  any  promises  to,  or  enter  into  any  agreements 
with,  Robert  Glenn  or  any  other  person  as  to  what  he  would 
erect  on  the  property  he  proposed  to  buy." 

These  findings  are  not  inconsistent  with  the  fact  that  plain- 
tiff and  his  friend  Byers  practiced  falsehood  and  deceit  in 
procuring  the  contract,  as  above  stated.  If  the  defense  had 
been  grounded  solely  on  reformation  of  the  contract  by  incor- 
porating therein  a  building  restriction  alleged  to  have  been 
omitted  by  accident  or  mistake,  etc.,  the  conclusion  drawn  by 
the  learned  master  and  court  below  would  have  been  correct; 
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but  it  is  one  thing  to  furnish  such  proof  as  will  move  a  chan- 
cellor to  reform  a  contract  for  the  sale  of  land,  and  quite  an- 
other to  prove  such  unfairness  or  deception  in  its  procurement 
as  will  induce  him  to  withhold  his  aid,  and  thus  refuse  spe- 
cific performance  of  the  tainted  contract. 

There  is  also  a  marked  difference  between  that  degree  of 
unfairness  which  will  induce  a  chancellor  to  set  aside  a  con- 
tract and  that  which  will  induce  him  to  withhold  his  aid  in 
enforcing  it:  Cathcart  v.  Robinson,  5  Pet.  276.  It  is  there  said: 
"A  defendant  may  resist  a  bill  for  specific  performance  by 
showing  that,  under  the  circumstances,  the  plaintiff  is  not 
entitled  to  the  relief  he  asks.  Omission  or  mistake  in  the 
agreement,  or  that  it  is  unconscientious  or  unreasonable,  or 
that  there  has  been  concealment,  misrepresentation,  or  any 
unfairness,  are  enumerated  among  the  causes  which  will  in- 
duce the  court  to  refuse  its  aid." 

It  is  well  settled  that,  though  a  contract  is  vali<l  at  law, 
equity  will  not  enforce  it  specifically  unless  the  transaction 
be  free  from  fraud  or  surprise.  As  was  said  in  Or7ie  v.  Kit- 
tanning  Coal  Co.,  114  Pa.  St.  172:  "The  doors  are  shut  against 
one  who,  in  his  prior  conduct  in  the  very  subject-matter  at 
issue,  has  violated  good  conscience,  good  faith,  or  fair  deal- 
ing." All  these  were  done  by  tlie  plaintiff  in  the  procurement 
of  the  contract  which  he  asked  the  court  below  to  enforce.  He 
was  unworthy  of  its  aid,  and  his  bill  should  have  been  dis- 
missed. The  decree  is  also  erroneous,  in  that  it  includes  de- 
fendant's wife,  who  does  not  appear  to  have  been  a  party  to 
the  proceeding. 

Decree  reversed  and  bill  dismissed,  with  costs  to  be  paid  by 
the  plaintiff.  

Spkcifio  Pebformanob,  When  Rkfuskd.  —  Specifio  performance  will  b« 
refused  unless  the  contract  ia  free  from  all  imputation  of  fraud  or  deceit. 
The  contriict  of  tlie  party  seeking  specific  performance  must  be  free  from  all 
blame:  Kelly  v.  Central  Pac.  R.  R.  Co.,  74  Cal.  557;  6  Am.  St.  Rep.  470,  and 
note;  Datz  v.  Phillips,  137  Pa.  St.  203:  21  Am.  St.  Rep.  864,  and  note  with 
eases  collected;  Byara  v.  Siiihbs,  85  Ala,  256;  Dodd  v.  Ho7ne  etc.  Ins.  Co., 
22  Or.  1;  Ccxyper  r.  CMttenden,  33  Neb.  313;  Griszle  v.  Sutherland,  88  Va.  584; 
Hicks  v.  Turck,  80  Mich.  214.  Sea  extended  notes  to  KeUey  r.  Caplice,  33 
▲m.  Rep.  182,  and  Boyd  t.  Barclay,  34  Am.  Deo.  765. 
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Whitmorb  V.  Dwelling  House  Insurance  Co. 

[148  Pennsylvania  State,  405. 

Insurancb  — NoTiOK  OF  Loss  SENT  BY  Mail  —  PRESUMFnoN.  —  When  » 
prepaid  letter,  properly  addressed,  containing  a  statememt  of  loss  under 
•  fire  insurance  policy,  is  deposited  in  the  post  of&ce,  it  is  presumed 
that  it  reached  its  destination  by  due  course  of  mail,  hat  this  presump- 
tion may  be  rebutted  by  evidence  showing  that  it  was  not  received. 
The  question  is  one  of  fact  for  determination  by  the  jury. 

IliBimANCX  —  Proof  of  Loss,  Sufficiency  of.  —  When  a  statement  of  loss 
nndera  policy  of  fire  insurance  is  furnished  the  insurer  within  the  time 
stipulated  in  the  policy,  and  there  is  nothing  to  show  that  it  was  not  in 
good  faith,  intended  as  a  compliance  therewith,  it  is  the  duty  of  the 
insurer,  if  he  means  to  rely  upon  a  failure  by  the  insured  to  comply 
with  the  terms  of  the  policy  in  respect  to  notice  of  loss,  to  give  prompt 
notice  of  his  objection  to  the  statement  received,  specifying  the  defects 
therein,  so  that  the  insured  may  have  an  opportunity  to  correct  them. 
A  failure  to  return  such  statement,  or  to  notify  the  insured  of  defects 
therein,  is  sufficient  evidence  of  a  waiver  of  strict  compliance  with  the 
terms  of  the  policy. 

Iksurancb  —  Ownership  of  Property. — When  payment  of  a  loss,  under 
a  policy  of  fire  insurance,  is  resisted  on  the  ground  that  the  insured  was 
not  the  sole  and  unconditional  owner  of  the  land  on  which  the  house 
stood,  as  provided  in  the  policy,  and  the  evidence  as  to  wiieiher  he  was 
or  was  not  snch  owner  is  coiitiicting,  the  question  must  be  determined 
by  the  jury,  and  a  finding  that  he  was  such  owner  will  not  be  disturbed 
on  appeal. 

Assumpsit  to  recover  upon  a  policy  of  fire  insurance,  for  the 
total  loss  of  a  dwelling  house  described  therein.  Judgment 
for  the  plaintiff,  and  defendant  appealed. 

W.  W.  Watson,  C.  S.  Patterson,  and  W.  S.  Diehl,  for  the  ap- 
pellant. 

John  F.  Scragg,  Everett  Warren,  and  Edward  N.  Willard, 
for  the  appellee. 

Sterrett,  J.  There  is  no  question  as  to  the  validity  of  the 
policy  in  suit,  nor  that  the  property  insured  was  totally  de- 
stroyed by  fire  on  April  15,  1888,  during  the  life  of  the  policy. 
It  was  clearly  shown,  by  undisputed  evidence,  that  the  value 
of  the  house  and  personal  property  destroyed  considerably 
exceeded  the  amount  for  which  they  were  respectively  in- 
sured. The  right  of  plaintiflf  to  recover  was  resisted  on  two 
grounds:  — 

1.  That  he  failed  to  comply  with  the  provision  of  the  policy 
requiring  him,  within  thirty  days  after  the  fire,  to  furnish  tlie 
company  with  the  statement  of  proof  of  loss  therein  specified. 

2.  That  the  house  in  question  was  *'  on  ground  not  owned  by 
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the  insured  in  fee  simple,"  and  his  interest  therein  was  "other 
than  unconditional  and  sole  ownership." 

Considerable  testimony,  bearing  more  or  less  directly  on  each 
of  these  propositions,  was  introduced  and  submitted  to  the 
jury,  under  instructions,  which  constitute  the  subjects  of  com- 
plaint in  several  of  the  specifications  of  error. 

It  was  clearly  shown  that,  within  a  day  or  two  after  the  fire, 
notice  of  the  total  destruction  of  the  house  and  contents  was 
given  to  the  company.  Testimony  on  behalf  of  plaintiff  tended 
to  prove  that,  within  ten  days  thereafter,  he  prepared  an  item- 
ized statement  of  his  loss,  inclosed  it  in  an  envelope,  properly 
Stamped,  and  addressed  to  the  "Dwelling  House  Insurance 
Company,  Boston,  Massachusetts,"  and  placed  it  in  the  post 
office,  at  Carbondale,  Pennsylvania;  that,  before  mailing  the 
package,  he  showed  it  to  the  company's  local  agent  at  Carbon- 
dale,  informed  him  that  it  was  a  statement  of  his  loss,  which 
he  was  about  forwarding  by  mail  to  the  company,  etc.,  and,  in 
reply  to  the  inquiry  whether  that  was  right  the  agent  assented. 
These  matters  were  all  testified  to  in  detail  by  the  plaintiff 
himself,  and  he  was  corroborated  therein  by  a  disinterested 
witness. 

The  testimony  also  tended  to  prove  that,  after  waiting  in 
vain,  several  weeks  for  a  reply  from  the  company,  plaintiff 
caused  to  be  prepared  and  mailed  to  its  home  address,  as  be- 
fore, a  second  itemized  statement  of  loss.  Pursuant  to  notice 
to  produce  both  statements,  etc.,  at  the  trial,  the  company 
brought  into  court  the  last  mentioned  paper,  and  denied  re- 
ceiving the  other.  In  connection  with  the  evidence  tending  to 
prove  the  preparation  and  niailingof  the  first  statement,  plain- 
tiff offered  in  evidence  the  second  statement  or  proof  of  loss> 
but  being  objected  to  by  the  company,  as  incompetent  and 
irrelevant,  because  not  furnished  within  thirty  days  after  the 
fire,  it  was,  for  that  reason,  excluded. 

For  the  purpose  of  rebutting  the  inference  that  miglit  be 
drawn  from  mailing  the  first  statement  within  the  thirty  days, 
the  company  undertook  to  prove,  by  Mr.  Melchert,  one  of  its 
employees,  that  he  had  charge  of  its  mail  matter,  and  that  the 
■tatement  was  never  received  by  him. 

The  testimony  of  both  parties  relating  to  the  mailing  of  the 
first  statement,  etc.,  was  fairly  submitted  to  the  jury,  and  they 
must  have  found  as  a  fact  that  it  was  properly  deposited  in  the 
post  office,  as  alleged  by  plaintiff,  and  duly  received  by  the 
company.     There  appears  to  be  no  error  in  admitting  the  tes- 
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timony  bearing  on  that  question,  or  in  the  instructions  which 
accompanied  its  submission  to  the  jury.  It  is  well  settled 
that  the  fact  of  depositing,  in  the  post  ofiBce,  a  properly  »d» 
dressed,  prepaid  letter,  raises  a  natural  presumption,  founded 
in  common  experience,  that  it  reached  its  destination  by  due 
course  of  mail.  In  other  words  it  is  prima  facie  evidence  that 
it  was  received  by  the  person  to  whom  it  was  addressed;  but 
that  prima  facie  proof  may  be  rebutted  by  evidence  showing 
that  it  was  not  received.  The  question  is  necessarily  one  of 
fact,  solely  for  the  determination  of  the  jury,  under  all  the 
evidence:  Folsnm  y.  Cook,  115  Pa.  St.  529;  Susquehanna  etc- 
Ins.  Co.  V.  Tunkhannock  Toy  Co.,  97  Pa.  St.  424;  39  Am.  Rep. 
816;  Huntley  v.  Whittier,  105  Mass.  391;  7  Am.  Rep.  636,  and 
cases  there  cited;  Briggs  v.  Ilervey,  130  Mass.  186. 

For  the  purpose  of  this  case,  tlierefore,  it  must  now  be  ac- 
cepted as  true,  that  the  first  statement  was  received  by  the 
company  within  the  required  time. 

It  is,  however,  contended  that  the  itemized  statement  in 
question  was  not  shown  to  have  been  in  accordance  with  the 
requirements  of  the  policy,  and  hence  it  amounted  to  nothing, 
whether  received  or  not.  We  cannot  assent  to  that  proposi- 
tion. Assuming,  as  in  view  of  the  verdict  we  must,  that  the 
statement  was  duly  received,  the  company  could  not  in  good 
faith  treat  it  as  a  mere  nullity.  If  it  was  found  to  be  informal 
or  defective,  as  proofs  of  loss,  and  the  company  was  unwilling 
to  accept  it  as  such,  it  was  its  duty  to  return  the  paper,  witli 
specification  of  defects,  so  that  plaintiff  might  have  an  oppor- 
tunity of  correcting  them.  When  such  statement  of  loss  is 
furnished  within  the  stipulated  time,  and  there  is  notliing  to 
show  that  it  was  not  in  good  faith  intended  as  a  compliance 
with  terms  of  policy,  it  is  the  duty  of  the  underwriter,  if  it 
means  to  rely  upon  failure  to  comply,  to  give  prompt  notice  of 
its  objection,  pointing  out  defects,  etc.  Such  provisions  in 
policies  of  insurance  are  intended  for  the  information  and  pro- 
tection of  the  underwriter,  and  cannot,  with  impunity,  be  used 
to  ensnare  the  unwary  and  confiding.  In  such  circumstances) 
the  failure  of  the  company  to  return  statement  of  loss,  or  to 
notify  the  insured  of  defects  therein,  is  some  evidence  for  the 
jury  of  a  waiver  of  strict  compliance:  Oould  v.  Dwelling  Hous9 
Ins.  Co.,  134  Pa.  St.  570;  19  Am.  St.  Rep.  717,  and  cases  there 
cited.  In  that  case,  our  brother  Mitchell,  after  reviewing  the 
authorities,  said:  "The  result  of  the  decisions  may  therefore 
be  formulated  in  the  following  rule:    If  the  insured,  in  good 
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faith  and  within  the  stipulated  time,  does  what  he  plainly  in- 
tends as  a  compliance  with  the  requirements  of  his  policy, 
good  faith  equally  requires  that  the  company  shall  promptly 
notify  him  of  their  objections,  so  as  to  give  him  an  opportunity 
to  obviate  them;  and  mere  silence  may  so  mislead  him,  to  hia 
disadvantage,  to  suppose  the  company  satisfied,  as  to  be  of  it- 
self suflicient  evidence  of  waiver  by  estoppel." 

Every  reputable  and  trustworthy  insurance  company  recog- 
nizes the  propriety  of  this  rule,  and  acts  upon  it. 

Tlie  evidence  in  this  case  indicates  that,  in  doing  what  he 
did,  the  insured  intended  in  good  faith  to  comply  with  the 
requirements  of  his  policy.  Self-interest  could  not  have 
pronjpted  him  to  do  anything  else.  The  defendant  com. 
pany,  on  the  other  hand,  was  so  identified  with  the  case 
above  cited  as  to  be  somewhat  familiar  with  the  rule  therein 
stated. 

The  further  objection  that  plaintifif  was  not  the  sole  and  un- 
conditional owner  of  the  land  on  which  his  house  stood,  etc., 
involved  questions  of  fact,  which  were  also  determined  in  his 
favor.  There  was  some  evidence  tending  to  show  that,  by  an 
amicable  agreement  with  his  coheirs,  plaintiff*  became  sole 
owner  of  that  portion  of  the  land  on  which  he  afterwards 
erected  the  house  in  question.  The  testimony  was  conflicting, 
but  we  are  not  preparc;d  to  say  that  it  was  not  proper  for  the 
consideration  of  the  jury.  It  was  fairly  submitted  to  them, 
and  they  must  have  found  that  there  was  a  family  arrange- 
ment or  agreement  whereby  plaintiff"  became  entitled  in  sever- 
alty to  the  land  on  which  his  house  stood. 

There  appears  to  be  nothing  in  either  of  the  fifteen  specifi- 
cations of  error  that  requires  a  reversal  of  the  judgment. 

Judgment  affirmed.  

Inscranck  —  Proofs  of  Loss —  Waivkb.  — If  the  insured  in  e;ood  faith. 
And  within  the  stipulated  time,  does  what  he  plainly  iutentia  as  a  compliance 
with  his  policy,  as  to  proofs  of  loss,  a  failure  by  the  coinpany  to  promptly 
notify  him  of  any  ohjections  thereto,  so  as  to  give  him  an  opportunity  to  ob- 
viate them,  and  mere  silence  may  so  mislead  him,  to  his  disail vantage,  to 
«nppose  the  company  satisfied,  as  to  be  of  itself  sufhcient  evidence  of  waiver 
by  estoppel:  Welsh  v.  London  Ass.  Coiy.,  151  Pa.  St.  607;  31  Am.  St.  Rep. 
786,  and  pspecially  note,  where  the  cases  are  collected. 

EVIDESCB  —  PHESaMPTION   THAT  LkTTKR    MaILKD  REACHED  ItS    DesTINA* 

TION.  —  When  a  letter  is  sent  through  the  mails  properly  addressed  and  with 
the  postage  prepaid,  it  is  to  be  presumed  that  it  duly  reached  its  destination; 
De  Jarnette  V.  McDaniel,  93  Ala.  'J15;  Oerman  Nat.  Bank  v.  Burns,  \1  Col. 
*39;  13  Am.  St.  Rep.  247,  and  note;  JIunlley  v.   Whiitkr,  105  Mass.  391;  7 
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Am.  Rep.  536;  Commonwealth  ▼.  Jeffries,  7  Allen,  648;  83  Am,  Dec  712? 
Russell  V.  Buckley,  4  R.  I.  525;  70  Am.  Dec.  167,  and  note;  Hartford  Bank 
V.  Hart,  3  Day,  491;  3  Am.  Dec.  274.  The  contrary  doctrine  is  maintained 
in  tlie  following  cases:  First  Nat.  Bank  v.  McManigle,  69  Pa.  St.  156;  8  Am. 
Rep.  236;  Sullivan  v.  Kuykendall,  82  Ky.  483;  56  Am.  Rep.  901;  Freeman  v. 
Morey,  45  Me.  50;  71  Am.  Dec.  527. 

Evidence  or  Receipt  of  Notice  of  Loss  from  Duly  Mailing.  —  Evi- 
dence that  notice  and  proof  of  loss  were  mailed,  properly  addressed,  to  th» 
insurer  raises  the  presumption  that  they  were  duly  received  by  him:  Penny* 
packer  v.  Capital  Ins.  Co.,  80  Iowa,  56;  20  Am.  St  Rep.  395;  Susquehanna 
etc.  Ins.  Co.  v.  Tunkhannock  Toy  Co.,  97  Pa.  St.  424;  39  Am.  Rep.  816,  and 
■ote. 
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UuNiciFAL  Corporations  —  Ordinances  —  Police  Power.  —  By  the  organ- 
ization of  a  city  or  borough  within  its  borders,  tlie  state  imparts  to  such 
municipality  the  powers  necessary  to  the  performance  of  its  functions, 
and  to  the  protection  of  its  citizens  in  their  persons  and  property,  and 
the  police  power  is  one  of  these.  Ordinances  passed  by  cities  and  bor- 
oughs in  the  legitimate  exercise  of  this  power  are  therefore  valid. 

Municipal  Corporations  —  Power  to  Lickn.«ie  Pkouling.  —  An  ordinance 
prohibiting  the  business  of  peddling  within  the  municipal  limits  without 
a  license  from  the  proper  municipal  officer  is  a  valid  exercise  of  the  police 
power,  but  such  regulation  must  be  directed  against  the  whole  business, 
and  not  against  one  or  some  of  the  persons  engaged  in  it.  If  an  ordi- 
nance is  in  reality  directed  only  against  certain  persons  who  are  engaged 
in  a  given  busiiie-s  or  certain  commodities,  in  such  manner  as  to  discrim- 
inate between  tlie  persons  who  are  engaged  in  the  same  trade  or  pursuit, 
in  aid  of  some  at  the  expense  of  others,  such  ordinance  is  not  a  police, 
but  a  trade  regulation,  and  void. 

Imter.state  Commerce  —  Trade  REauLATioN  —  Discrimination  between 
Citizens  of  Different  State.s. — A  statute  or  ordinance  permitting 
all  persons  to  peddle  goods  manufactured  or  produced  within  the  state, 
but  proliibiting  the  same  persons  from  peddling  goods  of  the  same  char- 
acter if  manufactured  or  produced  in  other  states,  is  a  trade  regulation 
discriminating  between  the  productions  of  different  states,  and  void  as 
an  attempt  to  regulate  interstate  commerce. 

Ijiter-state  Commerce —  Peddler's  License  —  Discrimination.  — A  stat- 
ute or  ordinance  authorizing  the  grant  of  a  peddler's  license  to  any  citi- 
zen of  the  state,  but  prohibiting  a  grant  of  such  license  to  any  persoa 
resident  in  another  state,  is  a  trade  regulation  discriminating  between 
citizens  of  different  states,  and  void  as  an  attempt  to  regulate  interstate 
commerce. 

Municipal  Corporations  —  Extent  of  Police  Power. — When  the  state 
creates  a  city  or  borough,  it  cannot  confer  upon  the  municipality  power» 
that  the  state  does  not  possess,  nor  can  the  municipality  have  any  better- 
right  to  adopt  discriminating  trade  regulations  than  the  state  has. 

MuMiciPAL  CoKPORArioN.s  —  Peduler's  License  —  Discriminating  Ordi- 
MANCK. — A  city  ordinance  prohibiting  all  persons  not  resi^ieiits  of  th& 
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municipality  from  engaging  in  the  business  of  peddling  or  Mlling  good* 
from  hoase  to  honae,  by  sample  or  otherwise,  without  a  city  license,  i» 
Toid,  for  the  reason  that  it  ia  •  trade  regulation  discriminating  against 
nonresidents. 

Municipal  CoRroRATioN  — Frohibxtort  License  —  Disckimination. — An 
ordinance  prohibiting  all  persons  from  engaging  in  the  business  of  ped- 
dling without  a  city  license,  and  fixing  tlie  price  of  such  license  at  a 
figure  so  high  as  to  make  the  ordinance  amount  to  a  prohibition  and  de- 
struction of  such  business,  is  valid  so  long  as  it  operates  upon  all  persons 
Impartially;  but  if  it  exempts  all  residents  of  the  city  from  its  opera- 
tion,  it  is  void,  because  it  then  becomes  a  trade  regulation  discrimina- 
ting  against  nonresidents. 

Municipal  Corporations  —  Police  Power  —  Trade  Reoulation  —  Dis- 
crimination. —  A  city  cannot  by  ordinance  and  under  pretense  of  polica 
control  regulate  trade  in  the  interest  of  resident  dealers,  by  making  the 
same  business  lawful  to  all  who  live  witliiu  the  city  limits,  and  unlaw- 
ful  aa  to  all  who  reside  outside  thereof. 

H.  F.  Maynard,  J.  B,  Niles,  Deloss  EocJ:well,  and  J.  C.  Hot' 
Con,  for  the  appellant. 

Rodney  A.  Mercur^  D'A,  Overton,  and  John  C.  Ingham,  for 
the  appellee. 

Williams,  J.  The  business  of  peddling  has  been  treated  a» 
a  proper  subject  for  police  regulation  and  control  in  this  state 
since  1784.  The  legislature  has  forbidden  it  to  all  unlicensed 
persons,  and  has  prescribed  the  conditions  on  which  licenses 
may  be  obtained  from  the  courts.  The  necessity  for  such  leg- 
islation is  a  question  for  the  lawmakers.  The  validity  of  any 
particular  statute,  relating  to  the  subject,  is  a  question  for  th» 
courts.  The  act  of  1784,  and  the  supplementary  acts  relating 
to  the  business  of  peddling,  have  been  held  to  be  valid,  as  an 
exercise  of  the  police  power,  in  many  cases,  among  the  more 
recent  of  which  are  Warren  Borough  v.  Oeer,  117  Pa.  St.  207; 
Borough  of  Sharon  v.  Hawthorne,  123  Pa.  St.  106;  Common- 
wealth V.  Gardner,  133  Pa.  St.  284;  19  Am.  St.  Rep.  645;  Titus- 
ville  V.  Brennan,  143  Pa.  St.  642;  24  Am.  St.  Rep.  580.  By 
the  organization  of  a  city  or  borough  within  its  borders,  the 
state  imparts  to  its  creature,  the  municipality,  the  powers  ne- 
cessary to  the  performance  of  its  functions,  and  to  the  protec- 
tion of  its  citizens  in  their  persons  and  property.  The  police 
power  is  one  of  these.  Ordinances  of  cities  and  boroughs, 
passed  in  the  legitimate  exercise  of  this  power,  are  therefore 
valid.  An  ordinance  prohibiting  the  business  of  peddling 
within  the  municipal  limits,  without  a  license  from  the  proper 
municipal  officer,  would  seem  to  be  as  clearly  justified  by  the 
police   power   as  a   statute   prohibiting   the   same   business 
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throughout  the  commonwealth.  But  it  is  very  clear  that  a 
police  regulation  must  be  directed  against  the  business  or 
practice  that  is  harmful,  not  against  one  or  some  of  the  per- 
eons  who  may  be  engaged  in  it.  The  laws  of  the  state  are  so 
framed.  They  are  directed  against  the  busii\ess  of  j)ed(lliiig. 
The  ordinances  of  cities  and  boroughs  must,  in  order  to  be 
supported  as  an  exercise  of  the  police  power  residing  in  the 
municipality,  be  directed  in  like  manner  at  the  business.  If 
a  statute,  or  a  municipal  ordinance,  is  in  reality  directed  only 
against  certain  persons  who  are  engaged  in  a  given  business, 
or  against  certain  commodities,  in  such  manner  as  to  discrim- 
inate between  the  persons  who  are  engaged  in  the  same  trade 
or  pursuit,  in  aid  of  some  at  the  expense  of  others,  such  stat- 
ute or  ordinance  is  not  a  police,  but  a  trade  regulation;  and 
it  has  no  right  to  shelter  itself  behind  the  police  power  of  the 
fitate  or  the  municipality. 

A  law  that  should  prohibit  all  persons  peddling  goods  manu- 
factured or  produced  in  other  states,  and  permit  the  same  per- 
sons to  peddle  goods  of  the  same  character  manufactured  or 
produced  in  this  state,  would  be  a  trade  regulation  discriminat- 
ing between  the  productions  of  this  and  sister  states,  and 
would  be  incapable  of  enforcement,  because  in  violation  of  the 
constitution  of  the  United  States.  So  a  law  that  should  for- 
bid the  court  to  grant  a  peddler's  license  to  any  person  resi- 
dent in  any  other  state,  but  should  authorize  the  granting  oi 
licenses  to  citizens  of  this  state,  would  be  bad  for  the  same 
reason.  When  the  state  creates  a  city  or  borough  it  cannot 
confer  upon  the  municipality  powers  that  the  state  does  not 
possess.  It  cannot  give  its  creature  immunity  from  the  settled 
limitations  that  bind  its  own  action.  The  municipality  re- 
mains a  part  of  the  state  after  its  creation,  as  truly  as  the 
town  or  village  was  a  part  of  the  state  before  it  acquired  a  cor- 
porate character.  Only  in  matters  of  local  government  is  its 
situation  changed.  It  can  have  no  better  right  to  adopt  dis- 
criminating trade  regulations  than  the  state  has. 

We  come  now  to  consider  the  ordinance  on  which  tins  case 
depends.  It  professes  to  prohibit  all  persons  from  engaging 
in  the  business  of  peddling  or  selling  goods  from  house  to 
liouse,  by  sample  or  otherwise,  without  a  borough  license,  and 
it  fixes  the  price  of  a  license  at  a  figure  that  makes,  as  it  was 
evidently  intended  to  make,  the  ordinance  amount  to  prohibi- 
tion. So  long,  however,  as  it  bears  upon  all  yioisong  inipar- 
tially,  it  may  fairly  claim  to  be  a  police  regulation  intended  to 
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destroy  a  business  that  was  regarded  as  injurious;  but  at  the 
end  of  the  prohibiting  section  of  the  ordinance  a  proviso  may 
be  found  which  exempts  all  residents  of  the  borough  of  Sayre 
from  its  operation.  The  proviso  converts  the  police  regula- 
tion into  a  trade  re;;uIation.  The  ordinance,  taken  as  a 
whole,  (loos  not  prohibit  an  injurious  business,  but  injurious 
competition.  Tliat  the  resident  dealer  and  peddler  may  enjoy 
a  larger  trade,  the  nonresident  peddler  is  shut  out.  If  the  bor- 
ough authorities  may  lawfully  regulate  the  business  of  ped- 
dling for  the  benefit  of  residents,  we  see  no  reason  why  they 
may  not  lay  their  hands  in  like  manner  on  every  department 
of  trade  and  of  professional  labor,  and  protect  the  village  law- 
yer and  doctor  as  well  as  the  village  grocer  and  peddler. 

We  are  reminded  by  the  appellant  that  this  ordinance  is  like 
that  which  came  into  notice  in  Warren  Borough  v.  Grer,  117 
Pa.  St.  207;  and  it  is  urged  that  the  question  now  under  con- 
sideration ought,  therefore,  to  be  regarded  as  ruled  by  that  case. 
That  case  was  well  decided  on  the  only  issue  presented  by  it. 

The  plaintiff  set  out  in  the  declaration  the  ordinance  of  the 
borough,  and  charged  that  the  defendant  had  violated  it  by 
canvassing  from  house  to  hou'^e  within  the  borough.  Tne  de- 
fendant demurred,  thus  admitting  the  acts  charged  and  dimy- 
ing  the  power  of  the  borough  to  require  one  engaged  in  can- 
vassing to  take  a  license.  The  court  below  held  that  the 
defendant  was  entitled  as  of  common  right  to  pursue  his  busi- 
ness, and  that  the  borough  was  without  the  power  to  forbid 
it.  The  question  came  to  this  court  in  the  form  that  it  had 
been  disposal  of  in  the  court  below,  as  a  question  of  power  ia 
the  borough  to  require  a  license  from  peddlers  and  canvassers, 
and  we  held  that  the  power  existed  under  the  act  of  incorpora- 
tion, and  under  the  general  borough  law  of  1851.  Our  brother 
Green,  who  delivered  the  opinion  of  this  court,  stated  the  point 
in  controversy  thus:  "The  only  question,  therefore,  is,  whether 
the  borough  of  Warren  possesses,  by  either  express  grant  or 
necessary  implication,  the  right  to  enact  the  ordinance,"  for- 
bidding the  exercise  of  defendant's  employment  without  a 
license.  We  adhere  to  the  doctrine  of  that  case.  The  present 
question  is  whether,  under  the  pretense  of  police  control,  trade 
may  be  regulated  in  the  interest  of  resident  dealers  by  making 
the  same  business  a  lawful  one  to  all  who  live  on  one  side  of 
a  municipal  line,  and  an  unlawful  one  to  all  who  live  on  the 
other  side.  We  are  very  clear  in  our  convictions  that  this 
cannot  be  done,  and  for  this  reason  the  judgment  if  affirmed. 
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McNiciPAt.  Corporations  —  Poltck  Power.  —  Ordinances:  See  not* 
to  Maijnean  v.  Cily  of  Fremmt,  27  Am.  St.  Rep.  445,  on  the  power  of  mnni* 
cipal  corporations  to  pass  onlinances,  alao  note  to  N^.wgcua  v.  New  Orleani, 
21  Am.  St.  Rep.  373.  Pursuant  to  the  authority  delegated  to  it,  a  niunici* 
pal  corporation  may  pass  ordinances,  and  such  ordinances  have  ths  sam* 
foroe  within  tlie  coiporate  limits  as  a  statute  passed  by  the  legislature:  VU' 
lige  of  Carthage  r.  Fitderick,  122  N.  Y.  268;  19  Am.  St.  Rep.  490,  and  notej 
note  to  Huesing  r.  Rock  Island,  15  Am.  St.  Rep.  137.  See  also  extended 
note  to  Robinson  t.  Mayor,  34  Am.  Doc.  632.  Police  power  may  be  dele- 
gated to  municipal  corporations  under  the  general  power  of  the  legislature 
to  establish  such  corporations:  St.  Paul  v.  Colter,  12  Minn.  41;  90  Am.  Dec. 
278,  and  especially  note. 

Municipal  Corporations. — Power  to  Licbnsk  Peddlers:  See  Titn»- 
ville  V.  Brennan,  143  Pa.  St.  642;  24  Am.  St.  Rep.  580;  Stale  v.  Emert,  103 
Mo.  241;  23  Am.  St.  Rep.  874. 

Municipal  Corpokations  —  Ordinances  Void  mm  Attempted  Regula- 
tion of  Interstatb  Commerce.  — A  city  ordinance  requiring  an  agent  for 
a  wholesale  house  in  another  state  to  pay  a  license  fee  when  soliciting  for 
orders  within  the  city  is  void  as  an  attein[>t  to  regulate  commerce  between 
the  states:  Bloomington  r.  Bourland,  137  111.  534;  31  Am.  St.  Rep.  382,  and 
note;  note  to  Staie  r.  French,  26  Am.  St.  Rep.  595;  extended  note  to  People 
T.   Wemple,  27  Am.  St  Rep.  561. 

Municipal  Corporations  —  Ordinances  Discriminatinq  Against  Non- 
REsiDKNTS. — An  ordinance  imposing  a  tax  upon  agents  of  insurance  com- 
panies  not  located  within  the  city  which  is  not  imposed  on  agents  of 
companies  located  therein  is  void  as  an  unjust  discrimination  against  non* 
residents:  Simrall  y.  Covington,  90  Ky.  444;  29  Am.  St.  Rep.  398,  and  nets 
with  the  cases  collected. 
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[148  Pknnstlvania  State,  645.] 
Penalties  ob  Liquidated  Damages.  —  When  a  lump  sum  It  named  by  tb* 

parties  to  a  contract  as  compensation  for  loss  sufifered,  the  presumption 
is  that  the  sum  named  is  intended  as  a  penalty  and  not  as  liquidated 
damages,  no  matter  what  it  is  called  in  the  contract,  the  controlling  ele- 
ments being  the  intent  of  the  parties  and  the  circumstances  of  the  case, 
and  if  the  contract  contains  several  matters  of  different  degrees  of  im- 
portance and  yet  the  sum  named  is  payable  for  the  breach  of  any  of 
them,  even  the  least,  it  is  a  penalty. 

Pamaoes  Under  Indemnity  Bond.  — When  an  assignee  of  a  mining  lease 
has  given  an  indemnity  bond  in  a  certain  amount  in  which  he  covenant* 
to  indemnify  the  assignor  against  the  claims  of  a  third  party  and 
against  damages  by  the  operation  of  washing,  the  recovery  will  not  be 
limited  to  the  amount  named  in  the  bond. 

Damages  Under  Indemnity  Bond. — When  an  assignee  of  a  mining  lease 
has  f;iven  an  indemnity  bond  in  a  certain  amount  in  which  he  covenants 
to  fill  up  holes  male  in  prospecting  for  ore,  and  to  keep  gates  in  repair 
and  closed,  a  recovery  for  a  breach  of  the  covenant  cannot  be  had  for 
the  whole  amount  named  in  the  bond,  but  will  be  limited  to  the  dam- 
ages actually  sustained. 
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Damages  —  Indeunitt   on    Forfeited  Lease. — When  an  ass!gne«  of  • 

mining  lease  has  allowed  it  to  become  forfeiteil,  and  thus  disabled  bini* 
■elf  from  perfoniiiug  coveaants  contained  in  a  bond  given  to  hia  asaigaor, 
the  latter  may  sue,  troin  time  to  time,  for  royalties  due  and  for  othef 
damage*  arisiiii^  from  breach  of  the  covenants  or  be  may  treat  the  oon« 
tract  M  rescinded  and  claim  damages  in  one  action  for  the  entirt 
breach. 

Assumpsit  on  a  bond  of  indemnity  for  two  thousand  dollars. 
It  appeared  from  the  bond  that  one  Keramerer  had  granted  a 
lease  to  Keck  to  mine  for  ore  on  certain  land.  Keck  had 
granted  to  one  Neiser  certain  mining  rights  under  his  lease* 
These  rights  he  terminated  upon  executing  an  assignment  of 
the  lease  under  seal  to  the  defendant,  Bieber,  who  allowed  the 
lease  to  be  forfeited.  The  conditions  of  the  bond  are  stated  in 
the  opinion.  Judgment  for  plaintiff  for  the  sum  named  in  the 
bond  and  defendant  appealed. 

Edxoard  Harvey  and  James  S.  Biery,  for  the  appellant. 

C.  /.  Erdman  and  R.  E.  WrighVs  Sons,  for  the  appellee. 

Mitchell,  J.  The  general  principle  upon  which  the  law 
awards  damages  is  compensation  fur  the  loss  suffered.  The 
amount  may  be  fixed  by  the  parties  in  advance;  but  where  a 
lump  sura  is  named  by  them,  the  court  will  always  look  into 
the  question  whether  this  is  really  liquidated  damages  or 
only  a  penalty,  the  presumption  being  that  it  is  the  latter- 
The  name  by  which  it  is  called  is  but  of  slight  weight,  the 
controlling  elements  being  the  intent  of  the  parties,  and  the 
special  circumstances  of  the  case.  The  subject  has  always 
presented  diflSculties  in  the  formulation  of  a  general  rule, 
and  especially  in  its  application.  The  books  are  full  of  in- 
harmonious decisions.  In  no  state,  however,  have  the  difficul- 
ties been  more  successfully  minimized  than  in  Pennsylvania, 
and  in  no  case  that  I  have  seen  is  there  a  better  generaliza- 
tion than  that  by  Agnew,  J.,  in  Streeper  v.  Williams,  48  Pa. 
St.  450:  "  In  each  case  we  must  look  at  the  language  of  the 
contract,  the  intention  of  the  parties  as  gathered  from  all  its 
provisions,  the  subject  of  the  contract  and  its  surroundings, 
the  ease  or  difficulty  of  measuring  the  breach  in  damages, 
and  the  sum  stipulated,  and  from  the  whole  gather  the  view 
wl.ich  good  conscience  and  equity  ought  to  take  of  the  case." 
The  only  criticism  to  which  this  would  seem  to  be  fairly  open 
is,  that  it  does  not  perhaps  give  sufficient  prominence  to  the 
intention  of  the  parties  as  tlie  controlling  element,  and  it 
«houlJ  therefore  be  read  in  connection  with  the  restatement 
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of  it  by  our  late  brother  Clark  in  March  v.  Allahough,  103  Pu. 
St.  335:  "Tlie  question  ....  is  to  be  determined  by  the 
intention  of  the  parties,  drawn  from  the  words  of  the  whole 
contract,  examined  in  the  light  of  its  subject-matter  and  ita 
surroundings;  and  in  this  examination  we  must  consider  the 
relation  which  the  sum  stipulated  bears  to  the  extent  of  tlio 
injury  which  may  be  caused  by  the  several  breaches  provided 
against,  the  ease  or  difficulty  of  measuring  a  breach  in  dam- 
ages, and  such  other  matters  as  are  legally  or  necessarily  in- 
herent in  the  transaction." 

The  intent  of  the  parties  being,  therefore,  the  principal  ob 
ject  of  ascertainment,  Greeiileaf  lays  down  certain  rules  as 
the  result  of  the  cases,  and,  among  them,  that  the  sum  is  to 
be  taken  as  a  penalty,  ''  where  the  agreement  contains  several 
matters  of  different  degrees  of  importance,  and  yet  the  sum 
named  is  payable  for  the  breach  of  any,  even  tiie  least":  2 
Greenleaf  on  Evidence,  sec.  258.  This  rule  is  approved  in 
Shreoe  V.  Brereton,  51  Pa.  St.  175,  and  the  present  case  falls 
exactly  within  it.  The  conditions  of  the  appellant's  bop.d  are 
two:  1.  He  is  to  "save,  defend,  keep  harmless,  and  indenniify 
the  said  Emelina  C.  Keck"  from  liability  by  reason  of  the 
assignment  to  him  over  the  head  of  Neiser,  and  the  termina- 
tion of  the  hitter's  mining  rights.  This  is  clearly  a  covenant 
for  indemnity  only,  and,  as  no  breach  was  assigned,  need  not 
be  further  discussed;  but  2.  He  is  to  pay  the  royalty  accru- 
ing in  the  future,  and  "keep  and  perform  all  the  covenants, 
conditions,  and  stipulations  of  the  said  lease  and  assignment." 
Turning  now  to  the  lease,  we  find  that  plaintiff's  covenants 
with  Kemmerer,  which  appellant  thus  bound  himself  to  keep 
and  perform,  were  to  save  harmless,  and  indemnify  hijn 
against  all  costs  and  damages  to  his  neighbors  from  the  wash- 
ing of  the  ore,  to  run  the  water  in  such  places  as  the  lessor 
should  order,  to  pay  a  stipulated  royalty,  to  fill  up  holes 
made  and  left  in  the  search  for  ore,  to  produce  or  pay  royalty 
upon  a  minimum  of  one  thousand  tons  a  year,  "  to  use  the 
old  wagon  road  for  hauling  said  iron  ore,  and,  in  case  there 
are  gates  or  bars  on  said  road,  ....  to  keep  said  gates  and 
bars  in  repair,  ....  and  keep  them  shut  when  through," 
etc.  The  assignment  adds  to  these  a  covenant  to  pay  plain- 
tiff, the  assignor,  an  additional  royalty  upon  a  sliding  scale 
of  the  price  of  ore  per  ton.  No  better  illustration  of  the  pro- 
priety of  the  rule  referred  to  could  be  stated.  Here  are  numer- 
ous covenants  of  the  most  varied  kinds  and  importance.    The 
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covenants  to  indemnify  against  claims  by  Neiser  and  against 
damages  to  the  neighbors  by  the  operation  of  washing  are 
undertakings  which  may  be  of  serious  magnitude;  and  under 
Dick  V.  Gaskill,  2  Wiiart.  184,  Shreve  v.  Brerelon,  51  Pa.  St. 
175,  Moore  v.  Colt,  127  Pa.  St.  289,  14  Am.  St.  Rep.  845,  and 
similar  cases,  the  recovery  for  a  breach  would  probably  not  b« 
limited  by  the  sum  named  in  the  bond.  On  tiie  other  hand, 
the  covenants  to  fill  up  the  holes  made  in  prospecting  for  ore 
and  to  keep  the  gates  on  the  old  wagon  road  in  repair  and 
shut  are  against  such  trivial  inconveniences  that  it  would 
savor  of  absurdity  to  suppose  that  the  parties  meant  to  stipu" 
late  for  two  thousand  dollars  damages  for  the  breach  of  any 
one  of  tliem. 

We  are  therefore  of  opinion  that  defendant's  fourth  point, 
that  the  contract  of  the  parties  was  for  a  penalty,  should 
have  been  affirmed.  It  will  not  follow,  however,  as  appellee 
seems  to  fear,  that  her  recovery  must  be  limited  to  the  loss  of 
the  royalty  due  her  at  the  time  of  bringing  suit,  and  that  she 
must  bring  repeated  suits  for  future  failures  to  pay.  The 
defendant  has  by  his  acts  disabled  himself  absolutely  and 
permanently  from  performance  of  his  covenants.  Under  such 
circumstances,  the  plaintiff  may  sue  on  the  contract  from 
time  to  time  for  the  royalties  due,  and  for  such  other  damages 
as  she  may  suffer;  or  she  may,  at  her  election,  treat  the  con- 
tract as  rescinded,  and  claim  damages  in  one  action  for  the 
entire  breach. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Pbnaltiks  and  Liquidated  Damaqss  —  Distinction  bktwkew:  See  Oarep 
r.  Madoy,  82  Me.  516;  17  Am.  St.  Rep.  500;  Moore  v.  Colt,  127  Pa.  St.  289; 
14  Am.  St.  Rep.  845,  and  note;  extended  note  to  Oraham  v.  Bickham,  1  Am. 
Dec.  331;  also  note  to  Tode  v.  Oroaa,  24  Am.  St,  Rep.  480;  Bagley  v.  Peddie^ 
16  N.  Y.  469;  69  Am.  Deo.  713.  and  note. 

Acttions  on  Indemnity  Bonds  —  Dahaobs  Reoovbrable.  —  The  meas* 
mre  of  damages  on  an  attachment  bond  is  the  natural  and  proximate  dam* 
agea  resulting  from  the  attachment:  State  y.  IVioinaa,  19  Mo.  613;  61  Am. 
Dec.  580;  to  the  same  effect  see  Valentine  v.  Wheeler,  122  Mass.  566;  23 
Am.  Rep.  404.  On  a  penal  bond  an  action  for  the  sum  actually  due  may  bo 
maintained  without  reference  to  the  penalty:  Holleyr.  HoUey,  Litt.  Sel.  Cas. 
605;  12  Am.  Deo.  342.  Contra,  see  Cherrij  v.  Mann,  Cooke,  268;  5  Am.  Deo. 
696;  Warden  v.  Nielsen,  1  Murph.  275;  3  Am.  Deo.  691,  and  note;  but  in 
sucli.cases  interest  beyond  the  penalty  may  be  recoTered:  Smedes  r.  Hoogk- 
talintj,  3  Cainea,  48;  2  Am.  Deo.  250.  This  question  is  disoossed  at  length 
in  a  note  to  Oraham  r.  Bickliam,  1  Am.  Deo.  at  p*S«  338. 
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HeRRESHOFP  V,  BOUTINEAU, 
[17  Rhode  iBLAifD,  8.J 

Taadx,  Rkstbaint  or.  —  An  agreement  in  restraint  of  trade  is  not  aba** 
lately  void  on  the  ground  of  pablic  policy  becaaae  it  extends  throughoat 
the  state. 

Taadk,  Restraint  ot.  —  An  agreement  by  a  teacher  with  his  employer  that 
he  will  not  for  a  year,  after  the  end  of  his  service,  teach  the  Germaa 
or  French  language  or  any  part  thereof,  nor  be  in  any  way  connected 
with  any  persons  or  institutions  that  teach  them  in  the  state  of  Rhode 
Island,  is  void  because  it  is  unreasonable  and  extends  beyond  anything 
apparently  necessary  for  the  protection  of  such  employer. 

Amasa  M.  EatoUy  for  the  complainant. 

Albert  A.  Bakery  for  the  respondent, 

Stiness,  .T.  The  complainant,  director  of  a  school  of  lan- 
guages in  Providence,  employed  the  respondent  to  teach 
French,  from  January  7,  1889,  to  July  1,  1889.  The  contract 
in  writing  provided  that  the  respondent  would  not,  during 
the  year  after  the  end  of  hia  service,  "teach  the  French  or 
German  language  or  any  part  thereof,  nor  aid  to  teach  them, 
nor  advertise  to  teach  them,  nor  be  in  any  way  connected 
with  any  person  or  persons,  or  institutions  that  teach  them  in 
the  said  state  of  Rhode  Island."  The  respondent's  service 
ended  July  1,  1889;  after  which  time  he  gave  lessons  in 
French  in  Providence.  This  suit  is  brought  to  restrain  him 
from  80  doing  within  the  time  covered  by  this  contract.  The 
respondent  demurs  to  the  bill,  contending  first,  that  the  con- 
tract is  Toid  on  the  ground  of  public  policy,  because  it  im- 
poses a  general  restraint  throughout  the  state;  and  secondlj, 
because  it  is  unreasonable. 

850 
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Is  the  contract  void?  For  a  la.ig  time,  beginning  with  the 
Year  Books,  contracts  limiting  the  exercise  of  one's  ordinary- 
trade  or  calling  met  with  much  disfavor  in  the  courts.  Any 
limitation  whatever  was  considered,  in  the  first  reported  case, 
Year  Book  2,  Hen.  V.  Pasche,  fol.  5,  case  26,  so  far  contrary 
to  law  that  a  plaintiff  suing  thereon  was  sworn  at  by  the 
judge,  and  threatened  with  a  fine.  But  it  was  soon  found 
that  to  some  extent  at  least,  such  contracts  help  rather 
than  harm  both  public  interests  and  private  welfare;  that 
they  are  necessary  to  trade  itself,  in  order  to  secure  the  sale, 
at  fair  value,  of  an  established  business,  by  protecting  it 
against  the  immediate  competition  of  the  seller;  also  to  en- 
able one  to  learn  a  trade  or  get  employment  from  another, 
free  from  the  risk  of  having  the  knowledge  and  influence  thus 
gained  used  to  the  employer's  damage;  to  encourage  invest- 
ment in  business  enterprises  under  reasonable  safeguards; 
and  for  other  equally  evident  reasons.  Accordingly,  excep- 
tions to  the  early  doctrine  were  recognized  from  time  to 
time,  until  the  leading  case  of  Mitchel  v.  Reynolds,  1  P.  Wms. 
181,  when  the  court  established  the  rule  that  a  contract  ia 
restraint  of  trade,  upon  consideration  which  shows  it  was 
reasonable  for  the  parties  to  enter  into  it,  is  good;  "that 
wherever  a  sufficient  consideration  appears  to  make  it  a 
proper  and  useful  contract,  and  such  as  cannot  be  set  aside 
without  injury  to  a  fair  contractor,  it  ought  to  be  maintained, 
but  with  this  constant  diversity,  viz.,  where  the  restraint  is 
general  not  to  exercise  a  trade  throughout  the  kingdom,  and 
where  it  is  limited  to  a  particular  place;  for  the  former  of 
these  must  be  void,  being  of  no  benefit  to  either  party,  and 
only  oppressive."  It  is  to  be  observed  that  the  contract  io 
this  case  was  limited  in  time  to  five  years,  the  term  of  the 
lease  of  a  bakehouse  which  the  plaintiff  had  bought  of  th« 
defendant;  and  also  limited  in  space  to  the  parish  of  St. 
Andrew's,  Holborn.  The  case  therefore  did  not  call  for  de- 
cision upon  a  contract  running  tliroughout  the  kingdom. 
Nevertheless,  it  has  since  been  commonly  assumed  as  the 
settled  rule  of  law  that  such  a  restraint  is  contrary  to  public 
policy  and  void.  The  principle  upon  which  this  rule  is  put 
is,  that  the  public  have  the  right  to  demand  that  every  person 
should  carry  on  his  trade  freely,  both  for  the  prevention  of 
monopoly,  and  of  unprofitable  idleness.  The  argument  is, 
if  the  restraint  is  general  througliout  the  realm,  the  publio 
interest  is  interfered  with,  since  the  party  restrained  can  only 
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resort  to  his  trade  for  a  livelihood  by  expatriation.     But  if 
the  restraint  be  local  and  partial,  the  party  and  the  public 
may  still  have  the  benefit  of  his  services  in  his  own  land,  in 
Boine  other  place.    While  this  distinction  has  frequently  been 
recognized,  the  cases  in  which  it  has  had  the  sanction  of  a 
decision  have  been  few.     In  Rorisillon  v.  Rousillon,  L.  R.  14 
Ch.  Div.  351,  Fry,  J,,  mentions  only  two,  and  these,  he  says, 
Beem  to  have  been  decided  upon  tlie  ground  of  unreasonable- 
ness, rather  than  upon  the  ground  of  universality.     In  other 
words,  the  universality  was  iield  to  be  unreasonable.     This 
case,  following  Whittaker  v.  Howe,  3  Beav.  383;  Jones  v.  Lees, 
1   Hurl.  &  N.  189;  and  Leather  Cloth  Co.  v.  Lnrsont,  L.  R.  9 
Eq.  345;  expressly  holds  there  is  no  absolute  rule  that  a  cove- 
nant in  restraint  of  trade  is  void  if  it  is  unlimited  in  regard 
to  space.     The  respondent  urges  that  Bousillon  v.  Rouslllon^ 
L.  R.  14  Ch.  Div.  351,  has  been  overruled  by  the  recent  case 
of  Davies  v.  Davies,  L.  R.  36  Ch.  Div.  359;  but  we  do  not 
think  this  is  so.     While  Cotton,  L.  J.,  showing  great  willing- 
ness, if  not  anxiety  to  overrule  it,  based  his  opinion  upon  the 
ground  that  the   restriction  was  void   because  unlimited  in 
space,  Bowen,  L,  J.,  did  not  put  his  decision  on  that  ground, 
and  Fry,  L.  J.,  adhered  to  his  opinion  in  Rousillnn  v.  RousiU 
Ion,  L.  R.  14  Ch.  Div.  351.    That  Davies  v.  Davies,  L.  R.  36  Ch. 
Div.  359,  was  not  received  in  England  as  overruling  the  last- 
named  case,  see  note  to  the  case  in  Law  Quarterly  Review^ 
vol.  4  p.  240.     In  view  of  these  cases  we  do  not  think  it  is 
now  the  rule  in  England  that  restraint  throughout  the  king- 
dom is  absolutely  void.     In  this  country  the  cases  have  been 
quite  Bimilar  to  those  in  England.     In  the  recent  case  of 
Diamond  Match  Co.  v.  Roeher,  106  N.  Y.  473,  60  Am.  Rep.  464, 
Andrews,  J.,  says:  "It  is  worthy  of  notice  that  most,  if  not 
all,  the  English  cases  which  assert  the  doctrine  that  all  con- 
tracts in  general  restraint  of  trade  are  void,  were  cases  where 
the  contract  before  the  court  was  limited  or  partial.     The 
same  is  generally  true  of  the  American  cases."     In  that  case 
the  defendant  covenanted,  for  the  period  of  ninety-nine  years, 
not  to  engage  in  the  manufacture  or  sale  of  friction  matches 
within  any  of  the  states  or  territories  of  the  United  States, 
except  Nevada  and  Montana.      The  complainant  sought  to 
restrain  a  breach  of  that  covenant  in  New  York,  the  respond- 
ent claiming  that  the  covenant,  being  general  as  to  New  York, 
was  void.     But  the  court  declared  it  to  be  valid,  in  a  strong 
and  thorough  opinion,  showing  the  history  of  litigation,  and 
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the  tendency  of  recent  judicial  decision  upon  this  uuhject. 
Taking  this  case  in  connection  with  Oregon  Steavi  Nnv.  Co.  v. 
Wlnsor,  20  Wall.  64,  we  think  it  cannot  be  said  here,  any 
more  than  in  England,  that  a  restraint  is  absolutely  void, 
upon  grounds  of  public  policy,  because  it  extends  throughout 
a  state.  Public  policy  is  a  variable  test.  In  the  days  of  the 
early  English  cases  one  who  could  not  work  at  his  trade 
could  hardly  work  at  all.  The  avenues  to  occupation  were 
not  as  open  nor  as  numerous  as  now,  and  one  ran'ly  got  out 
of  the  path  he  started  in.  Contracting  not  to  follow  one's 
trade  was  about  the  same  as  contracting  to  be  idle,  or  to  go 
abroad  for  employment.  But  this  is  not  so  now.  It  is  an 
everyday  occurrence  to  see  men  busy  and  prosperous  in  other 
pursuits  than  those  to  which  they  were  trained  in  youth,  as 
well  as  to  see  them  change  places  and  occupations  without 
depriving  themselves  of  the  means  of  livelihood,  or  the  state 
of  the  benefit  of  their  industry.  It  would  therefore  be  absurd, 
in  the  light  of  this  common  experience,  now  to  nay  that  a  man 
shuts  himself  up  to  idleness  or  to  expatriation,  and  thus  injures 
the  public,  when  he  agrees,  for  a  sufficient  consideration,  not  to 
follow  some  one  calling  within  the  limits  of  a  particular  state. 
There  is  no  expatriation  in  moving  from  one  state  to  an- 
other; and  from  such  removals  a  state  would  be  likely  to 
gain  as  many  as  it  would  lose.  We  do  not  think  public  policy 
demands  an  agreement  of  the  kind  in  question  to  be  declared 
void,  and  we  do  not  think  such  a  rule  is  established  upon  au- 
thority. We  therefore  hold  that  the  agreement  set  out  in  the 
bill  is  not  void  simply  because  it  runs  throughout  the  state. 
Is  the  contract  unreasonable?  Courts  should  be  slow  to 
set  aside  as  unreasonable  a  restriction  which  has  formed  a 
part  of  the  consideration  of  a  contract.  Yet  when  it  is  a  re- 
striction upon  individual  and  common  rights,  which  only 
oppresses  one  party  without  benefiting  the  other,  all  courts 
agree  that  it  siiould  not  be  enforced.  In  determining  the 
reasonableness  of  a  contract,  regard  must  be  had  to  the  nature 
and  circumstances  of  the  transaction.  For  example,  if  one 
has  sold  the  good  will  of  a  mercantile  enterprise,  receiving 
pay  for  it  upon  an  agreement  not  to  engage  in  the  same  busi- 
ness in  the  same  state  for  a  certain  time,  such  a  stipulation 
would  stand  upon  quite  a  different  footing  from  the  similar 
stipulation  of  a  mere  servant  in  an  ordinary  local  business. 
In  many  undertakings,  with  modern  methods  of  advertising 
and  facilities  for  ordering  by  telegraph  or  mail  and  sending 
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goods  by  railroad  or  express,  it  would  matter  little  whether 
one  was  located  at  Providence  or  Boston  or  some  other  plape. 
In  such  cases  a  restriction  embracing  the  state  or  even  a 
larger  territory  could  not  be  said  on  that  account  to  be  unrea- 
Bonable,  for  without  it  the  seller  might  immediately  destroy 
the  value  of  what  he  sold  and  was  paid  for.  But  it  is  unrea- 
sonable to  ask  courts  to  enforce  a  greater  restriction  than  is 
needed.  So  it  has  been  uniformly  held  that  restrictions  which 
go  too  far  are  void.  As  was  said  in  the  note  of  the  Law 
Quarterly  Review  above  cited:  "Covenantees  desiring  the 
maximum  of  protection  have  no  doubt  a  difficult  task.  When 
they  fail  it  is  commonly  because,  like  the  dog  in  the  fable, 
they  grasp  at  too  much,  and  so  lose  all."  Beside  the  matter 
of  protection,  the  hardship  of  the  restriction  upon  the  party 
and  the  public  should  also  be  considered. 

In  the  present  case  we  think  the  restriction  is  unreasonable; 
not,  as  a  rule  of  law,  because  it  extends  throughout  the  state, 
but  because  it  extends  beyond  any  apparently  necessary  pro- 
tection which  the  complainant  might  reasonably  require,  and 
thus,  without  benefiting  him,  it  oppresses  the  respondent  and 
deprives  people  in  other  places  of  the  chance  which  might  be 
offered  them  to  learn  the  French  and  German  languages  of 
the  respondent.  The  complainant  urges  that  he  has  estab- 
lished a  school  in  Providence,  at  great  expense,  to  teach  lan- 
guages by  a  new  method,  where  scholars  come  from  all  parts 
of  the  state;  and  that  by  reason  of  the  small  extent  of  the 
state  and  the  ease  of  passing  to  and  fro  within  it,  such  a  re- 
striction is  reasonable  and  necessary  to  keep  teachers  from 
setting  up  similar  schools  and  enticing  away  his  scholars. 
All  this  may  be  true  with  reference  to  Providence  and  its 
vicinity.  But  while,  as  is  averred,  many  pupils  from  all 
parts  of  the  state  may  come  to  Providence  as  a  center,  for  the 
same  reason  few  would  go  to  other  places.  For  example,  a 
school  in  Westerly  or  Newport  would  not  be  likely  to  draw 
Bcholars  from  Providence  or  places  from  wliich  Providence  is 
more  easily  reached.  Indeed,  the  complainant  says  he  offered, 
after  the  contract  was  made,  and  now  offers,  to  allow  the  re- 
spondent to  teach  in  Newport,  thereby  admitting  that  the 
restriction  is  greater  than  the  necessity.  The  people  of  New- 
port, Westerly,  and  other  places  have  the  right  to  provide  for 
education  in  languages  witliout  coming  to  Providence.  It  ia 
hard  to  believe,  and  the  bill  does  not  aver,  that  losing  the 
few,  if  any,  from  some  such  place,  who  might  leave  the  com- 
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plainant  if  the  respondent  were  to  teach  there,  would  seriously 
affect  the  complainant's  school.  Teaching  in  Providence,  or 
in  any  place  from  which  the  complainant  receives  a  consider- 
able number  of  pupils,  might  affect  it,  and  a  restriction  lim- 
ited accordingly  might  be  reasonable,  but  we  think  it  is 
unreasonable  to  go  further. 

The  complainant  bought  nothing  of  the  respondent  whose 
ralue  he  now  seeks  to  destroy.  He  hired  the  latter  as  a 
teacher  at  no  more  than  fair  wages.  He  needs  and  has  the 
right  only  to  be  secured  against  injury  to  his  school  from 
teachers  who  may  entice  away  his  scholars  after  leaving  hia 
employ.  The  contract  clearly  goes  beyond  this.  The  demur- 
rer must  be  sustained.  

Contracts  in  Restraint  of  Tradb  within  the  Statk  —  Whether 
Valid.  —  An  agreemeat  in  restraint  of  trade  throughout  the  entire  area  of 
•  state  is  unreasonable  and  void:  Wright  ▼.  Ryder,  36  Cal.  342;  95  Am.  Dec. 
186,  and  note;  Taylor  v.  Rhnchard,  13  Allen,  370;  90  Am.  Deo.  203,  and 
■ote;  More  v.  Bonnet,  40  Cal.  251;  6  Am.  Rep.  621.  But  see  Newell  v.  Mey- 
tndorff,  9  Mont.  254,  18  Am.  St.  Rep.  738,  for  a  case  in  which  such  a  con- 
tract was  held  valid.  For  a  collection  of  the  notes  and  cases  discussing  the 
■abject  of  contracts  in  restraint  of  trade,  see  note  to  Chapin  v.  Brown,  32 
▲m.  St  Rep.  301. 
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[17  Rhodb  Island,  81.] 
IIarribd  Woman  is  not  Answerable  for  the  Neoliobncii  of  a  Ser- 
vant employed  by  her  while  living  separate  and  apart  from  her  hus- 
band because,  notwithstanding  such  separation,  she  is  not  competent  to 
make  a  valid  contract  for  the  employment  of  a  servant. 

Francis  B.  Peckham  and  Patrick  J.  Galvin,  for  the  plaintiff. 
Samuel  R.  Honey  for  the  defendant. 

Stiness,  J.  The  plaintiff  brings  this  action  to  recover 
damages  for  the  negligence  of  the  defendant's  servant  in  driv- 
ing. Tiie  defendant,  now  a  widow,  pleads  coverture  at  the 
time  of  the  alleged  negligence;  to  which  the  plaintiff  replies 
that  at  said  time  the  defendant  was  living  separate  and  apart 
from  her  husband,  who  was  then  a  resident  of  New  York  and 
never  a  domiciled  inhabitant  of  Newport;  that  the  defendant 
maintained  herself  separately  in  Newport,  hiring  her  own 
servants  and  paying  them  from  her  own  income,  incliulin.; 
the  servant  whose  negligence  is  complained  of;  and  that  such 
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servant  was  under  her  direction  and  c jntroL  To  this  repli- 
cation the  defendant  demurs.  The  replication  does  not  set 
out  facts  to  bring  the  case  within  Public  Statutes  of  Rhode 
Island,  c.  165;  and  therefore  the  question  is,  simply,  whether 
a  married  woman  is  liable  for  the  negligence  of  a  servant 
employed  by  her  apart  from  her  husband.  At  common 
law  a  married  woman  is  incapable  of  making  a  contract, 
and  consequently  incapable  of  holding  the  relation  of  master 
to  servant.  If  she  hired  domestic  servants  or  others  whose 
service  the  husband  accepted,  it  was  held  she  did  so  as  her 
husband's  agent  and  on  his  behalf.  They  were  his  servants 
and  not  hers,  and  he  alone  was  responsible  to  and  for  them. 
But  the  plaintiff  contends  that  as  a  married  woman  is  liable 
jointly  with  her  husband  during  coverture,  and  solely  after 
his  death,  for  her  own  torts,  this  action  can  be  maintained 
against  the  defendant,  and  that  her  liability  under  a  con- 
tract of  hiring  is  not  the  test  of  his  right  to  sue. 

That  a  married  woman  is  liable  for  her  torts,  as  claimed 
by  the  plaintiff,  is  a  general  rule,  which  has  been  recognized 
by  this  court  in  Curry  v.  Allen,  14  R.  I.  343.  But  whether 
this  rule  embraces  negligence,  we  need  not  now  decide,  since 
this  case,  as  presented,  does  not  involve  the  negligence  of  the 
defendant,  but  only  that  of  a  servant,  while  she  was  a  feme 
covert.  If  she  is  liable  at  all,  her  liability  must  rest  upon  the 
same  ground  as  that  of  any  master  or  principal  for  the  act  of 
a  servant  or  agent.  The  foundation  of  the  rule  respondeat 
superior  is  contract,  express  or  implied,  by  means  of  which 
the  servant  stands  in  the  place  of  the  master,  so  that  iiis  act 
is  regarded  as  the  master's  act.  If,  therefore,  there  is  not 
and  cannot  be  a  contract  of  hiring,  there  can  be  no  represen- 
tation of  one  by  the  other,  and  no  ground  for  the  application 
of  the  rule.  There  is  no  substantial  difference  between  hold- 
ing a  married  woman  liable  directly  on  a  contract,  or  indi- 
rectly for  breach  of  a  duty  imposed  upon  her  by  the  contract* 
Although  the  plaintiff  is  not  a  party  to  a  contract  with  her, 
yet  when  he  asserts  a  relation  based  upon  a  contract,  as  the 
foundation  for  a  consequent  breach  of  duty,  his  position  is 
essentially  the  same  as  that  of  one  who  sets  up  the  same  con- 
tract, in  order  to  recover  directly  for  its  breach.  If  we  should 
say  she  is  liable  for  the  tort  because  of  the  relation,  we  should 
say  there  was  a  contract  which  made  her  liable;  for  if  the 
driver  was  her  husband's  servant,  and  not  hers,  of  course  she 
is  not  responsible  for  him;  but  if  he  was  her  servant,  and  not 
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the  husband's,  how  could  a  court,  for  example,  refuse  him 
judgment  if  he  were  to  sue  for  wages  upon  the  contract?  Th» 
same  thing  is  true  of  married  women  which  was  held  in  re- 
gard to  infants,  in  Jennings  v.  Rundall,  8  Term  Rep.  335,  that 
there  is  no  liability  for  torts  dependent  upon  a  contract. 
Lord  Kenyon  said;  "If  it  were  in  the  power  of  a  plaintiflF  to 
convert  that  which  arises  out  of  a  contract  into  a  tort,  there 
would  be  arrend  of  that  protection  which  the  law  affords  to 
infants."  We  have  been  somewhat  surprised  that  neither 
the  diligence  of  counsel,  nor  our  own  research,  has  brought  to 
light  any  cases  like  the  one  before  us;  and  yet  the  absence  of 
authority,  on  a  case  so  likely  to  have  occurred  before,  is  per- 
haps the  best  authority  for  the  conclusion  that  a  married 
woman  has  never  been  thought  to  be  liable  for  tort  based 
upon  a  contract  relation.  There  are  cases  where  a  married 
woman  has  made  false  representations  in  matters  of  contract; 
but  in  these  it  has  been  held  that  an  action  will  lie  neither 
against  the  husband  nor  wife.  In  Liverpool  Adelphi  Loan 
Ass'n  V.  Fairhurst,  9  Ex.  422,  Pollock,  C.  B.,  said:  "A  feme 
covert  is  unquestionably  incapable  of  binding  herself  by  a 
contract;  it  is  altogether  void,  and  no  action  will  lie  against 
her  husband  or  herself  for  the  breach  of  it.  But  she  is  un- 
doubtedly responsible  for  all  torts  committed  by  her  during 
coverture,  and  the  husband  must  be  joined  as  a  defendant. 
They  are  liable,  therefore,  for  frauds  committed  by  her  on 
any  person,  as  for  any  other  personal  wrongs.  But  when  the 
fraud  is  directly  connected  with  the  contract  with  the  wife, 
and  is  the  means  of  effecting  it,  and  parcel  of  the  same  trans- 
action, the  wife  cannot  be  responsible  and  the  husband  be 
sued  for  it  together  with  the  wife."  See,  also.  Keen  v.  Hart' 
mann,  48  Pa.  St.  497;  88  Am.  Dec.  472;  Woodward  v.  Barnes, 
4Q  Vt.  332;  14  Am.  Rep.  62G;  Oivens  v.  Snodgrass,  6  Dana, 
229;  Curd  v.  Dodds,  6  Bush,  681.  If,  then,  a  married  woman 
is  not  liable  for  a  positive  fraud  connected  with  a  contract, 
much  less  is  there  reason  to  hold  lier  liable  for  the  negligence 
of  a  third  person  for  whose  acts  she  can  only  be  answerable 
under  a  contract  relation. 

The  incapacity  of  a  wife  to  enter  into  a  contract  on  her  own 
behalf  arises  from  the  fact  of  marriage,  and  docs  not  depend 
upon  the  other  circumstances  under  which  she  may  seek  to 
act.  In  some  states  the  incapacity  has  been  removed  or 
modified  by  statute,  but  in  this  state  there  has  been  no  change 
sufficient  to  cover  the  claim  made  in  tliis  case.     Hence  the 
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fact  set  up  by  the  plaintiflf  in  his  replication,  that  the  defend- 
ant was  living  separate  from  her  husband,  does  not  affect  the 
question  at  issue;  since  it  does  not  alter  her  character  or  con* 
dition,  nor  relieve  her  from  the  disability  which  the  law  im- 
poses upon  married  women:  Marshall  v.  Rutton^  8  Term  Rep. 
545. 

While  there  are  cases  which  have  gone  far  towards  treating 
a  married  woman,  living  apart  from  her  husband,  as  a  feme 
sole,  yet  such  decisions,  it  will  be  found,  have  generally  beeiK 
induced  by  circumstances  which  do  not  appear  in  this  case. 
Where  the  husband  had  been  banished,  or  had  abjured  the 
realm  and  was  an  alien,  or  was  so  situated  that  he  might  be' 
treated  as  civilly  dead,  the  courts  in  England  long  ago  re- 
laxed the  rules  to  meet  apparent  necessities,  and  practically 
treated  the  wife  as  a  widow:  Marsh  v.  Hutchinson,  2  Bos.  &  P. 
226.  In  this  country  courts  have  followed  the  same  course: 
Gregory  v.  Paul,  15  Mass.  31;  even  to  the  extent,  in  one  case, 
of  holding  that  where  a  husband,  leaving  his  family  without 
providing  for  them,  went  to  another  state,  it  was  equivalent 
to  abjuring  the  realm,  and  enabled  the  wife  to  sue  and  be 
sued  as  a.  feme  sole.  Other  cases  have  been  very  liberal  with 
married  women  in  the  matter  of  their  capacity  to  act  separate 
from  their  husbands,  when  circumstances  seemed  to  require 
it,  but  we  need  not  consider  them  in  this  case.  The  same 
arguments  which  are  urged  in  behalf  of  a  wife  whose  husband 
lives  abroad  or  in  another  state  apply  with  almost  equal  force 
to  one  abandoned  by  her  husband  while  he  remains  in  the 
same  state;  and  yet,  in  the  latter  case,  aside  from  statutory 
provisions,  no  one  would  claim  that  the  wife  could  act  alone. 
In  trying  to  mitigate  hardships,  courts  sometimes  illustrate 
the  maxim  that  extreme  cases  are  the  quicksands  of  the  law. 
But  wherever  the  line  of  the  law  may  be  elsewhere,  we  think 
our  statutes,  relating  to  married  women  and  their  property, 
go  as  far  as  it  has  been  intended  to  go  in  the  way  of  removing 
their  disabilities  in  this  state.  To  adopt  the  plaintiff's  claim 
in  tliis  case  would  be  judicial  legislation,  ingrafting  a  new 
provision  upon  the  statute  which  is  substantially  an  adoption 
of  the  principle  of  the  English  rule.  The  same  claim  was 
pressed  upon  the  court  in  Mason  v.  Jordan,  13  R.  I.  193,  in 
the  case  of  a  deed,  but  it  was  not  allowed  there;  nor  do  we- 
think  we  should  allow  it  here  in  the  case  of  a  contract.  Thd 
demurrer  to  the  replication  must  therefore  be  sustained- 
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Husband  and  Wifb  —  Contracts  of  Wife.  —A  married  woman  can  in 
no  case  be  sued  upon  a  mere  personal  contract  made  by  her  during  cover- 
ture, although  she  lives  apart  from  her  husband:  Harris  v.  Taylor,  3  Sneed, 
536;  G7  Am.  Dec.  676,  and  note;  Rogers  v.  Philips,  8  Ark,  366;  47  Am.  Dec. 
727,  and  note.  The  contracts  of  married  women  were  void  at  the  commoa 
law  and  in  equity,  so  far  as  imposing  personal  obligations  is  concerned:  Snell 
V.  Snell,  123  IlL  40:5;  5  Am.  St.  Rep.  526,  and  note;  Dobbin  v.  Hubbard,  17 
Ark.  189;  66  Am.  Deo.  425,  and  note  with  the  cases  discussing  this  subject 
collected;  Burton  v.  Marshall,  4  Gill,  487;  45  Am.  Dec.  171,  and  note.  The 
common-law  rule  that  the  wife  during  coverture  is  incapable  of  entering  into 
an  executory  contract  is  unchanged  in  Indiana:  Stevens  v.  Parish,  29  lud. 
260;  95  Am,  Dec.  636,  and  note.  See  especially  the  extended  note  to  Hai/' 
vfood  y.  Barker,  36  Am.  Rep,  764,  discussing  the  liability  of  a  wife  on  lier 
•ontraoti  where  th«  baa  been  deserted  by  her  husband. 


Adams  v.  Fletcher. 

(17  Rhodb  Ibland,  137.] 
KtmANCBS  —  Landlord  AND  Tenant. — A  Holk  Con3tr0ct«d  nr  a  Sidk* 
WALK  to  be  used  for  putting  coal  into  a  cellar,  and  provided  with  a  suit- 
able cover,  though  no  license  has  been  given  for  its  construction  or  main- 
tenance, is  not  a  nuisance,  and  therefore  the  landlord  of  the  premises 
on  which  such  a  hole  is  maintained  is  not  answerable  for  injuries  received 
by  a  pedestrian  in  falling  through  the  hole  because  of  the  negligence  of 
the  lessee  or  his  agents  in  leaving  it  open  and  unguarded  while  putting 
coal  into  the  cellar. 

Charles  Bradley  and  Walter  F.  Angell,  for  the  plaintiff. 

Nicholas  Van  Slyck  and  Cyrus  M,  Van  Slyck,  for  the  de- 
fendant. 

Matteson,  J.  This  is  an  action  of  trespass  on  the  case  to 
recover  for  injuries  received  by  the  plaintiff  on  May  27,  1889, 
from  falling  into  a  coal  hole  in  the  sidewalk  adjoining  the  de- 
fendant's premises  on  Dorrance  Street,  in  Providence.  It 
appeared  in  evidence  that  Dorrance  Street  was  a  public  high- 
way, and  that  the  defendant  was  and  had  been  for  several 
years  prior  to  the  accident  the  owner  of  a  building  known  as 
the  Narragansett  Hotel  building,  adjoining  said  street.  The 
cellar  of  the  building  extended  under  the  sidewalk  on  Dor- 
rance Street,  and  opened  into  the  street  through  the  hole,  into 
which  the  plaintiff  fell.  The  hole  was  constructed  and  used 
for  putting  coal  into  the  cellar.  No  license  or  other  author- 
ity was  shown  by  the  defendant  for  maintaining  the  hole  or 
the  cellar  under  the  higliway.  At  the  time  of  the  accident 
that  part  of  the  building  atijacent  to  the  sidewalk  in  question 
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^as  leased  to  one  Lewis  H.  Humphrey,  who  was  in  occupa- 
tion. The  lease  contained  a  covenant  by  the  defendant  to 
keep  the  exterior  of  the  building  in  repair.  At  the  time  of 
the  demise  the  coal  hole  was  provided  with  a  suitable  cover, 
which  fitted  down  into  the  sitiewalk,  so  that  it  could  not  be 
raised  without  considerable  efifort.  At  the  time  of  the  acci- 
dent the  cover  had  been  removed  and  the  hole  left  open  and 
unguarded  by  the  agents  of  the  lessee  while  they  were  putting 
coal  into  the  cellar  for  his  use.  At  the  trial  the  court  ruled: 
1.  That  the  hole  in  the  sidewalk  and  the  cellar  under  it  did 
not  constitute  a  nuisance  as  long  as  they  were  properly  cov- 
ered; and  2.  That  the  defendant  was  not  liable  for  an  injury 
to  the  plaintifif  resulting  from  the  removal  of  the  cover  by  the 
lessee  or  his  agents,  for  the  purpose  and  in  the  manner  shown 
by  the  testimony  as  above  stated;  and  accordingly  instructed 
the  jury  to  return  a  verdict  for  the  defendant.  To  these  rul- 
ings and  this  instruction  the  plaintiff  duly  excepted,  and  now 
petitions  for  a  new  trial,  alleging  that  said  rulings  and  in- 
fitructions  were  erroneous. 

It  was  agreed  at  the  hearing  that  the  coal  hole  in  question 
was  constructed  prior  to  any  legislation,  state  or  municipal, 
relating  to  vaults  under  sidewalks  and  coal  holes.  To  entitle 
the  plaintiff  to  recover  against  the  defendant  as  the  owner  of 
the  property,  it  must  appear  that  the  coal  hole  was  a  nuis- 
ance at  the  time  the  property  was  leased  to  the  tenant:  Joyce 
V.  Martin^  15  R.  L  558;  Owings  v.  Jones^  9  Md.  108;  Rich  v. 
Basterfield,  4  Com.  B.  783,  801.  The  case  does  not  show  that 
the  coal  hole  was  faulty  in  its  construction,  or  that  it  had  be- 
come defective  or  out  of  repair,  so  as  to  be  dangerous  to  per- 
sons passing  over  it  at  the  time  of  the  demise.  The  plaintiff, 
however,  claims  that  it  was  a  nuisance,  because  no  license  or 
authority  from  the  public  was  obtained  for  its  construction 
and  maintenance.  He  cites  several  cases  which  apparently 
support  this  claim:  Congreve  v.  Smith,  18  N.  Y.  79;  Congreve 
v.  Morgariy  18  N.  Y.  84;  72  Am.  Dec.  495;  Wendell  v.  Mayor 
etc.,  39  Barb.  329;  Clifford  v.  Dam,  81  N.  Y.  52.  The  doctrine 
of  these  cases  is,  that  the  public  are  entitled  to  the  street  in 
the  condition  in  which  they  have  placed  it,  and  whoever  with- 
out special  authority  materially  obstructs  it  or  renders  its  use 
hazardous  by  doing  anything  upon,  above,  or  below  tlie  surface, 
is  guilty  of  a  nuisance;  and,  as  in  all  other  cases  of  public  nui- 
«ance,  individuals  sustaining  special  damage  from  it,  without 
any  want  of  due  care  to  avoid  injury,  have  a  remedy  by  action 
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against  the  author  or  person  continuing  the  nuisance;  that  no 
question  of  negligence  can  arise,  the  act  being  wrongful.  He 
argues  that  as  a  sidewalk  with  a  coal  hole  in  it  is  necessarily 
less  safe  than  a  sidewalk  without  such  a  coal  hole,  it  is,  in  tho 
iibsence  of  special  authority  for  its  construction  and  mainte- 
nance, a  nuisance,  and  therefore  the  landlord  is  bound  at  hia 
peril  to  keep  sucli  opening  covered,  so  that  the  highway  will 
be  as  safe  as  if  it  were  not  there.  We  infer  from  the  cases 
cited,  although  the  cases  themselves  do  not  show  it,  that  in 
New  York  there  had  been,  prior  to  the  earliest  decisions,  somo 
legislation  placing  the  entire  control  over  the  streets  in  the 
municipal  authorities,  and  forbidding  the  abutting  owner 
from  exercising,  vvitliout  special  license  or  authority,  the 
usual  rights  of  such  owner.  If  this  infrrence  be  correct,  the 
cases  were  not  like  the  present,  since  in  the  present,  as  was 
conceded  at  the  hearing,  no  such  legislation  existed  when  the 
coal  hole  was  constructed.  If  in  tlie  cases  cited  there  had 
been  such  legislation,  the  reasoning  of  the  courts  seems  un- 
objectionable; but  if  not,  we  think  that  they  unduly  restrict 
the  rights  of  the  abutting  owner  in  the  street.  In  Fisher  v. 
Thirkcll,  21  Mich.  1,  20,  4  Am.  Rep.  42-2,  the  court,  after  com- 
menting on  these  New  York  cases,  says:  "We  are  satisfied 
that  at  common  law  the  making  of  suc^h  excavations  under 
sidewalks  in  cities,  and  the  scuttles  therein,  for  such  pur- 
poses as  this  was  made  and  used  for,  were  not  treated  as  iiui- 
eances  in  themselves,  or  in  any  respect  illegal,  unless  the  walk 
was  allowed  to  remain  broken  up  for  an  unreasonable  length 
of  time,  or  the  work  was  improperly  or  unsafely  constructed, 
though  it  would  afterwards  become  a  nuisance  if  not  ke})t  in 
repair.  Judging  from  the  reported  cases,  the  usage  or  custom 
of  constructing  such  works  in  cities  seems  to  have  been  in 
England  for  a  long  period  as  general  as  we  know  it  has 
been  in  this  country.  And,  though  we  find  many  decided 
cases  in  the  English  books  for  private  injuries  caused  by 
these  structures  being  out  of  repair,  and  indictments  for  ob- 
•tructing  highways  and  streets  in  a  great  variety  of  ways,  we 
have  been  cited  to  no  English  cases,  and  have  discovered 
none,  in  which  such  works  have  been  held  illegal  in  thera- 
selves,  when  properly  and  safely  made,  without  any  legisla- 
tive permission,  or  that  of  the  municipal  authorities.  Their 
legality  seems,  in  all  the  cases,  to  have  been  assumed  by  the 
courts  without  any  showing  of  such  special  authority  or  any 
authoritj.    They  have  been  treated  as  nuisances  when  allowed 
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to  be  out  of  repair,  and  private  actions  have  frequently  been 
sustained  for  injuries  received  in  consequence;  but  we  find  no 
intimation  of  their  original  illegality  when  safely  and  prop- 
erly constructed." 

In  2  Dillon  on  Municipal  Corporations,  sec.  656b,  the  rights 
of  the  abutting  owner  and  of  the  public  in  streets  are  thus  de- 
fined: "The  abutter  is  entitled  as  of  riglit,  subject  to  munici- 
pal and  public  regulation,  to  make  any  beneficial  use  of  the  soil 
of  tlie  street  which  is  consistent  with  the  prior  and  paramount 
rights  of  the  public  therein  for  street  purposes  proper.  The 
right  of  the  public  to  use  the  streets  not  only  for  travel  and 
passage,  but  for  sewer,  gas,  water,  and  steam  pipes  and  the 
like  purposes,  is,  of  course,  paramount  to  any  proprietary 
riglits  of  the  abutter.  The  abutter  may,  as  a  logical  and 
necessary  result,  it  is  believed,  whether  the  fee  is  in  him  or 
in  the  public,  build  as  of  right  underground  house  vaults  in 
the  streets,  subject,  of  course,  to  the  paramount  right  of  the 
public  for  street  uses  proper  where  the  two  rights  come  in 
competition,  and  subject  also  to  reasonable  legislative,  muni- 
cipal, or  police  regulations  as  to  location,  mode  of  construction, 
and  use  of  such  vaults."  And  in  a  recent  New  Jersey  case, 
Weller  v.  McCormick,  52  N.  J.  L.  470,  it  is  said:  "The  public 
right  is  paramount,  and  includes  the  right  to  have  the  street 
safe  for  travel.  That  of  the  abutting  owner  is  subordinate  to 
this  public  right.  He  may  use  the  highway  in  front  of  his 
premises,  when  not  restricted  by  positive  enactment,  for  load- 
ing and  unloading  goods,  for  vaults  and  shutes,  for  awnings, 
for  shade  trees,  etc.,  but  only  on  condition  that  he  does  not 
unreasonably  interfere  with  the  safety  of  the  highway  for 
public  travel."  And  see  also  3  Kent's  Com.  *443;  McCarthy 
V.  City  of  Syracuse,  46  N.  Y.  194. 

We  are  of  the  opinion  that  the  want  of  a  special  license  or 
authority  to  construct  and  maintain  the  coal  hole  in  question 
did  not  constitute  it  a  nuisance;  and  we  are  also  of  the  opin- 
ion that  the  rulings  and  instruction  of  the  court  to  the  jury 
at  the  trial  were  correct,  and  that  a  new  trial  should  be  de- 
nied and  the  petition  dismissed. 


Landlord  and  T«ifAirr  —  Landlord's  Liability  fob  DEFSonva  Com. 
DITION  or  Pbkuisks.  —  Where  a  ooal  hole  has  been  excavated  im  the  ■ido> 
iralk  of  a  oity  and  waa  so  nsed  by  a  leasee  of  the  premises  for  th«  benefit  of 
which  it  waM  made,  and  in  consequence  of  its  detective  covering  a  person 
passing  along  the  street  waa  injured,  the  lessee  may  be  sued  separately  or 
jointly  with  the  owner  for  the  injuries  sustained.      "The  landlord  rented  a 
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Anisanoe  and  took  rent  for  it.  The  tenants  used  it  and  paid  rent,  so  they 
(nast  all  be  considered  as  continuing  and  responsible  for  the  nuisance  "t 
Irvine  y.  Wood,  51  N.  Y.  224;  10  Am.  Rep.  603;  but  see  Fiaher  y.  ThirkeO, 
21  Mich.  1;  4  Am.  Rep.  422.  Where  a  coal  hole  is  constructed  by  a  tenant 
in  the  sidewalk  in  front  of  the  leased  premises  in  a  usual  and  proper  manner, 
but  by  the  act  of  a  stranger  it  is  put  in  a  dangerous  condition,  the  landlord 
will  not  b«  liable  for  injuries  caused  thereby  when  he  has  no  notice  or 
knowledge  of  the  defect:  Wo^f  v.  Kil-patrick,  101  N.  Y.  146;  54  Am.  Rep. 
672.  As  to  whether  an  unfenced  opening  in  a  sidewalk  is  a  nuisance  for 
which  the  landlord  will  be  liable,  see  King  v.  Thompson,  87  Pa.  St.  365;  30 
Am.  Rep.  364,  and  the  extended  note  to  McAlpin  v.  Powell,  26  Am.  Rep. 
C62.  See  also  extended  note  to  Milarhj  v.  Foster,  25  Am.  Rep.  533,  on  what 
obstructions  to  highways  are  nuisances  and  the  liability  of  those  maintaining 
them.  In  the  absence  of  fraud  or  deceit  a  landlord  is  not  liable  to  a  tenant 
or  his  guest  for  obvious  defects  in  the  leased  premises,  which  do  not  consti* 
-tute  a  nuisance:  Eyre  ▼.  Jordan^  111  Mo.  424;  ante,  543,  and  especially  note. 


Sherrible  v.  Chaffee. 

[17  Rhode  Island,  195.] 
SrBMPTiow  Of  Propertt  from   Execution  m  thb   Dbbtor's   Personai. 
Privilkob.  — If  he  does  not  claim  it,  no  one  else  can  have  the  benefit 
of  it.     Ueuce  his  mortgagee  cannot  make  the  claim  whea  ho  does  not. 

Ambrose  E.  West^  for  the  plaintiflf. 

Herbert  B.  Wood  and  William  Fitch,  for  the  defendant. 

Per  Curiam.  This  is  replevin  for  goods  and  chattels  taken 
by  the  defendant,  a  deputy  sheriff,  in  attachment  on  a  writ 
against  one  Joseph  P.  Breitschmidt,  a  hairdresser,  who  was  in 
possession  of  them  when  attached.  The  plaintiff  claims  tliem 
by  virtue  of  a  mortgage  given  on  them  and  duly  recorded  long 
before  the  attachment.  The  defendant  claims  that  the  mort- 
gagor being  left  in  possession,  his  interest  was  attachable  under 
Public  Statutes,  Rhode  Island,  c.  208,  sec.  4.  The  plaintiff 
replies  that  the  goods  and  chattels  were  the  working  tools  of 
tlie  mortgagor,  necessary  in  his  own  practice,  and  as  such  ex- 
empt from  attachment,  under  Public  Statutes,  Rhode  Island, 
c.  209,  sec.  4,  cl.  2. 

The  court  of  common  pleas  where  the  case  was  tried  ruled 
that  the  question  of  exemption  could  not  be  raised,  in  this 
Buit,  by  the  plaintiff.  The  plaintiff  excepted.  The  question 
is  whether  the  ruling  was  riglit.  The  decisions  on  the  matter 
are  discordant:  Freeman  on  Executions,  sees.  211,  212.  W» 
think  the  better  view  is  that  tlie  exemption  la  the  debtor's 
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personal  privilege,  and  that,  when  the  property  is  attached 
while  in  the  debtor's  possession,  it  is  for  hiin  to  assert  the 
exemption  if  he  wishes  to  claim  it,  and  if  he  does  not  claim 
it,  no  one  else  can  have  the  benefit  of  it.  There  is  no  reason, 
in  legal  contemplation,  why  a  mortgagee  under  a  mortgage 
duly  recorded  sliould  have  the  benefit  of  it,  if  the  mortgagor 
does  not  claim  it,  since  it  is  the  mortgagor's  interest,  not  his, 
that  is  attached,  his  interest  being  primarily  payable  out  of 
the  proceeds  in  case  of  sale  under  the  attachment.  In  the 
case  at  bar  it  does  not  appear  jthat  the  plaiatifi"  ofi'ered  proof 
of  any  claim  to  the  exemption  by  the  mortgagor. 
Exceptions  overruled.        

ExicunoN  —  Exemption  Personal  PErviLEOB.  —  The  right  of  exemption 
b  a  peraoaal  privilege  and  cannot  be  assigned  or  sold  by  the  debtor:  Eber- 
hart'a  Appeal,  39  Pa.  St  509;  80  Am.  Deo.  53((,  and  note.  See  extended 
■ot«  to  BowmoH  V.  Smiley,  72  Ain.  Dec.  741,  wber«  thia  question  ia  diacoaaed. 


Metoalp  V,  Sweeney. 

117  Rhodk  Island,  213.1 
Mastkb  akd  Sekvant.  —  One  is  not  a  Skrvant  o»  a  Tkstatos  aki> 
Entitled  to  Participate  as  Such  in  a  bequest  in  favor  of  the  servantt 
in  his  employ  at  hia  death,  if  he  did  not  serve  such  testator  continuously, 
though  he  was  employed  for  several  years,  two  days  and  more  each 
week,  at  jobs  of  housecleaning  and  the  like,  and  in  otherwise  assisting 
the  regular  servants,  and  was  in  fact  so  employed  at  the  time  el  the 
testator's  death. 

Charles  P.  Robinson,  for  the  complainant, 

Oeorge  J.  West,  for  the  respondents,  Crosby  and  wife. 

Edwin  D.  McQuinness  aiid  John  Doran^  for  the  other  re* 
fpondents. 

DuRPEE,  C.  J.  The  late  Henry  J.  Steere  died  October  28, 
A.  D.  1889,  leaving  a  will  dated  January  2,  A.  D.  1889,  sub- 
sequently proved,  the  third  clause  of  which  is  as  follows:  **I 
direct  my  said  executor  to  transfer  and  pay  over  to  such  ser- 
vants as  shall  be  in  my  employ  at  my  death,  the  sum  of 
twelve  thousand  dollars  in  such  manner  that  each  of  said  ser- 
Yants  shall  receive  equal  portions  of  said  sum."  There  were 
■ix  persons  employed  by  Mr.  Steere  regularly  and  contin- 
uously as  bis  servants,  when  he  died.  That  they  are  entitled 
to  share  in  the  bequest  is  not  denied.   They  claim  to  be  solely 
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entitled.  This  is  contested  by  a  Mrs.  Annie  Crosby,  who  claims 
to  be  entitled  equally  with  them. 

Mrs.  Crosby  served,  not  continuously,  but  sometimes  two 
days  a  week  from  week  to  week,  as  laundress;  occasionally 
more  than  two  days  a  week;  sometimes  at  irregular  inter- 
vals, at  jobs  of  house  cleaning  and  the  like;  and  sometimes 
her  services  were  intermitted  for  months.  The  most  trust- 
worthy testimony  as  to  the  extent  of  her  employment  comes 
from  a  Mrs.  Arnold,  housekeeper  for  Mr.  Steere,  who  testi- 
fies from  memoranda  made  for  purposes  of  payment.  She 
testifies  that  Mrs.  Crosby  worked  37  days  in  1885,  131  in 
1886,  65i  in  1887,  34  in  1888,  and  35  in  1889;  that  as  a 
rule,  she  was  not  employed  more  than  two  days  a  week, 
and  then  to  help  the  regular  servants.  She  appears  to  have 
been  a  woman  in  whom  trust  was  reposed.  She  was  trusted 
to  go  to  Mr.  Steere's  country  house  at  Nayatt  in  advance  of 
the  household,  to  open  it  and  put  it  in  order  for  summer 
occupancy;  and  one  summer  she  was  intrusted  with  the  city 
house,  having  charge  to  look  after  it.  She  was  at  work  at  Mr. 
Steere's  house  in  the  city  at  the  time  of  his  death,  and  was 
present  when  he  died. 

The  other  servants  contend  that  Mrs.  Crosby  is  not  entitled 
to  share  with  them  in  the  bequest,  because  she  was  not  regu- 
larly and  continuously  in  Mr.  Steere's  employ.  They  cite 
Townshgnd  v.  Windhaniy  2  Vern.  546.  There  the  Duke  of 
Bolton  by  his  will  bequeathed  as  follows:  "  Item.  I  give  and 
bequeath  unto  such  of  ray  servants  as  shall  be  living  with  me 
at  the  time  of  my  death,  one  year's  wages";  and  the  Lord 
Keeper,  holding  that  stewards  of  courts  were  not  entitled, 
said:  "Stewards  of  courts  and  such  who  are  not  obliged  to 
spend  their  whole  time  with  their  master,  but  may  also  serve 
an}'  other  master,  are  not  servants  within  the  intention  of  the 
will;  but  I  will  not  narrow  it  to  such  servants  only  that  lived 
in  the  testator's  house,  or  had  diet  from  him."  The  point  of 
this  decision  was,  not  that  stewards  of  courts  were  not  servants, 
within  the  legal  meaning  of  the  word,  when  employed,  but 
that  they  were  not  servants  "  within  the  intention  of  the  will," 
because  they  were  "  not  obliged  to  spend  their  whole  time  with 
their  master,"  but  might  *'  also  serve  another  master."  The 
ease  is  clearly  in  point  for  the  servants  here  who  cite  it. 

The  counsel  for  Mrs.  Crosby  cites  Bulling  v.  Ellice,  9  Jur. 
936,  where  a  farm  bailiff  was  held  to  be  a  servant  within  the 
aoMuiing  of  a  will  by  which  the  testator  gave  one  year's  wages 
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to  each  of  his  servants  in  his  service  at  his  death,  who  should 
have  lived  with  him  five  years.  The  bailiff  had  been  in  the 
testator's  service  twenty-eight  years,  living  rent  free  on  the 
home  farm,  receiving  a  yearly  salary,  and  being  all  the  time 
in  service,  though  with  his  master's  permission  he  took  pupils 
to  instruct  in  agriculture.  The  case  seems  to  us  to  be  entirely 
consistent  with  Townshend  v.  Windham,  2  Vern.  546,  since  the 
bailiff  did  spend  his  whole  time  in  his  master's  service. 

We  do  not  doubt  that  Mrs.  Crosby  was,  in  the  legal  sense 
of  the  word,  Mr.  Steere's  servant  while  she  was  actually  ren- 
dering service  for  him  at  either  of  his  houses;  but  the  ques- 
tion is,  whether  she  was  such  within  the  meaning  of  the  will; 
i.  e.,  to  use  his  own  words,  a  servant  "  in  my  employ  at  my 
death."  It  appeared  in  evidence  that  Mrs.  Crosby  had  an 
assistant,  hired  in  to  help  her  in  the  work  she  was  doing  at 
the  time  of  Mr.  Steere's  death.  Such  assistant  was  for  the 
time  as  much  Mr.  Steere's  servant  as  she;  but  the  assistant 
makes  no  claim  to  share  in  the  bequest,  and  her  claim  could 
DOt  be  allowed  if  she  did.  Why  could  it  not  be  allowed? 
Because  she  was  not  then  a  servant  in  Mr.  Steere's  employ 
within  the  intention  of  his  will,  because  the  words  "  such  ser- 
vants as  shall  be  in  my  employ  at  my  death  "  import,  by  clear 
intendment,  by  reason  of  their  testamentary  character,  some- 
thing more  than  casual  employment  for  a  day  or  a  job; 
for,  when  we  go  back  in  thought  to  Mr.  Steere's  act,  and  the 
nature  of  his  act,  when  he  wrote  those  words,  we  see  that 
he  must  have  had  something  else  in  mind,  namely,  a  more 
permanent  service.  The  question  is,  whether  the  service  ren- 
dered by  Mrs.  Crosby  comes  up  to  the  requirement.  We  are 
far  from  putting  her  on  a  footing  with  the  person  just  re- 
ferred to.  There  are  many  considerations  that  weigh  in 
her  favor.  But  while  we  feel  the  force  of  them,  our  minds 
still  stop  short  of  the  conclusion  that  she  is  one  of  those 
who  are  entitled  to  share  in  the  bequest.  It  seems  to  us 
that  the  service  rendered  by  her  lacks  the  continuity,  the 
fixity,  and  permanence  of  relation,  that  are  needed  to  give 
validity  to  her  claim. 

Our  decision  is  that  she  is  not  entitled  to  share  in  the  be- 
quest.   

Masteb  and  Sbbtant — Whbk  thb  Relation  Extsts:  See  note  to  Oofh 
emor  r.  Wither*,  60  Am.  Dee.  105;  exteaded  uote  to  Broum  v.  SrnUk,  22  Am, 
8t  Bep.  459. 
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Smith  v.  Borden. 

[17  Rhode  Islamd,  220.] 
JUDGMEMT  AOAINST  A  MARRIED  WoMAM  8ued  without  her  huaband  is  not 
void,  but  is  a  complete  justificatiou  to  au  officer  acting  in  the  euforo** 
menc  of  process  issued  upon  and  authorized  by  it. 

Charles  H.  Page  and  Franklin  P.  Owen,  for  the  plaintiflf. 

Charles  M.  Salisbury,  for  the  defendant. 

Matteson,  J.  This  is  an  action  of  trespass  de  bonis  aspor* 
talis.  The  trespass  complained  of  consisted  in  tlie  removal, 
on  December  5,  1889,  of  the  household  goods  of  the  plaintiff, 
Abby  Smith,  from  a  tenement  which  she  had  hired  from  the 
defendant,  and  had  occupied  for  several  months  prior  to  such 
removal.  The  defendant  pleaded  in  justification  of  the  al- 
leged trespass,  in  substance,  that  prior  thereto  the  said  Abby 
was  his  tenant,  and  had  suffered  the  stipulated  rent  for  the 
tenement  to  fall  in  arrears,  and  to  remain  due  and  unpaid  for 
more  than  fifteen  days  after  demand  made  upon  her  therefor; 
that  thereafterwards  he  sued  out  of  a  special  court  of  common 
pleas  a  writ  of  trespass  and  ejectment  against  her,  and  had 
the  same  duly  served  upon  her,  and  duly  entered  the  same 
with  the  declaration  accompanying  it  in  said  court;  that 
thereafterwards  he  obtained  a  judgment  against  her  by  de- 
fault for  the  recovery  of  possession  of  said  tenement,  and  that 
execution  was  ordered  to  issue  and  did  issue  on  said  judg- 
ment, directed  to  the  sherifif  and  his  deputies,  commanding 
them  to  eject  the  said  Abby  from  said  tenement;  that  he  de- 
livered said  execution  to  a  deputy  sheriff  for  service,  and  that 
said  sheriff  proceeded  to  execute  the  same,  and  that  this  was 
the  supposed  trespass  of  which  the  plaintiffs  complain.  At 
the  trial  in  the  court  of  common  pleas,  the  defendant  offered 
in  evidence  the  papers  in  the  suit  in  the  special  court  of  com- 
mon pleas  referred  to  in  the  plea.  The  plaintiff's  counsel 
admitted  that  these  papers  proved  a  judgment  in  favor  of  the 
defendant  against  the  plaintiff  Abby,  and  it  appearing  that 
the  goods,  for  the  injury  to  which  this  suit  is  brought,  were 
put  out  of  the  tenement  by  the  deputy  sheriff  under  the  pro- 
cess of  the  special  court  of  common  pleas,  the  court  ruled  that 
the  defendant  could  not  be  held  liable  therefor,  and  that  this 
action  could  not  be  maintained,  and  accordingly  directed  the 
jury  to  return  a  verdict  for  the  defendant.  T©  tbi«  ruling 
and  direction  the  plaintiffs  excepted. 
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The  question  raised  by  the  exoeptions  is  whether  a  judg- 
ment against  a  married  woman,  sued  without  her  Imsband,  ia 
to  be  regarded  as  void  or  as  merely  erroneous  and  voidable; 
for  if  void,  it  was  a  nullity,  and  afforded  no  protection  to  the 
defendant.  If,  however,  on  the  oilier  hand,  it  was  merely 
erroneous  and  voidable,  it  would  be  valid  until  set  aside,  and 
having  never  been  set  aside,  it  was  a  valid  subsisting  judg- 
ment at  the  time  of  the  service  of  the  execution,  and  was  a 
complete  justification  to  the  defendant  for  all  acts  done  under 
its  authority.  We  think  that  it  was  voidable,  and  not  void. 
The  rule  is,  that  the  judgment  of  a  court  having  jurisdiction 
of  the  sulject-matter  and  of  the  person,  though  erroneous,  is 
not  void,  but  is  binding  and  conclusive  upon  the  parties  until 
it  is  set  aside;  that  it  cannot  be  impeached  in  any  collateral 
suit  or  proceeding,  but  only  on  appeal,  by  writ  of  error,  or  by 
some  appropriate  proceeding  operating  directly  upon  it,  insti- 
tuted for  that  purpose.  Nor  does  the  fact  that  tlie  judgment 
was  against  a  married  woman,  sued  without  her  husband, 
take  the  case  out  of  the  rule.  In  Gould  on  Pleading,  c.  5, 
sees.  88,  89,  it  is  said:  "  When  &feme  covert  is  sued  alone  she 
can  plead  the  coverture  only  in  abatement;  for  the  defense 
does  not  deny  the  right  of  action;  and  therefore,  if  she  omits 
to  plead  it  as  a  dilatory  plea,  she  waives  it,  so  far  as  regards 
her  own  privilege,  and  tacitly  admits  that  she  is  liable  to  be 
sued  alone;  ....  but  she  can  by  no  admission  or  omission 
waive  any  right  of  her  husband;  and  therefore,  if  she  omits 
to  plead  her  coverture,  he  may  at  any  time  come  in  and  plead 
it  in  bar;  and  if  both  of  them  omit  to  plead  it,  and  judgment 
is  given  against  her,  the  judgment  may  be  reversed  by  writ 
of  error,  in  which  they  must  both  join  as  plaintiffs  in  error." 
Until  reversed,  then,  the  judgment,  though  erroneous,  stands 
as  a  valid  judgment.  The  same  doctrine  has  been  recognized 
and  maintained  by  numerous  authorities,  which  hold  that,  in 
cases  where  the  defense  of  coverture  has  not  been  interposed, 
judgments  against  married  women  founded  upon  contracts 
even,  which  they  are  incompetent  to  make,  are  nevertheless 
binding  upon  them  until  set  aside  upon  appeal  or  by  some 
appropriate  method:  Gambette  v.  Brock,  41  Cal.  78,  82,  83; 
Burk  T.  Hill,  55  Ind.  419;  Hinsey  v.  Feeley,  62  Ind.  85,  87; 
Spalding  r.  Wathen,  7  Bush  659,  663;  Vantilburg  r.  Blacky 
8  Mont.  459,  467,  468;  Green  v.  Brnnton,  1  Dev.  Eq.  504,  508; 
Vick  T.  Pope,  81  N.  C.  22,  26,  27;  Sheppnrd  t.  Kendle,  3 
Uumph.  81,  82;   Chaiierlon  v.  Young,  2  Teim.  Ch.  768,  770; 
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Howell  V.  Hale,  5  Lea  (Tenn.)  405,  410;  Howard  v.  North,  5 
Tex.  290,  298;  51  Am.  Dec.  769;  Phelps  v.  Brackett,  24  Tex.  236, 
237;  Moses  v.  Richardson,  8  Barn.  &  C.  421.  See  also  note  to 
Caldwell  v.  Walters,  55  Am.  Dec.  599,  600.  If  this  doctrine  be 
applicable  to  a  judgment  against  a  married  woman  founded 
upon  a  contract  which  she  is  incapable  of  entering  into,  we 
can  perceive  no  reason  why  it  should  not  apply  with  at  least 
equal  force  to  a  judgment  against  her  founded  upon  her  tort. 
We  are  of  the  opinion  that  the  ruling  and  direction  of  the 
court  of  common  pleas  were  correct,  and  that  the  exceptions 
should  be  overruled.  

JUDOHSNTS' AGAINST  MARRIED  WOMEN  —VALIDITY  OP.  —A  indgment  against 
a  married  woman  is  not  void:  Shupp  v.  Hoffman,  72  Md.  359;  20  Ain.  St.  Rep. 
470,  and  note;  bnt  in  White  v.  Foote  Lumber  etc.  Co.,  29  W.  Va.  ;iS5,  6  Am.  St 
Rep.  650,  it  was  held  that  a  judgment  against  a  married  woman  on  a  contract 
made  while  she  is  living  with  her  husband  is  absolutely  void;  and  see  note 
to  that  case.  A  judgment  against  a  married  woman  on  a  claim  not  authoriz- 
ing a  personal  judgment  against  her  is  void:  Spencer  v.  Par-wns,  89  Ky.  577» 
25  Am.  St.  Rep.  555,  and  note.  For  a  thorough  discussion  of  this  subject  see 
note  to  Caldwell  v.  Waltfrs,  55  Am.  Dec.  599;  but  see  especialy  page  600  of 
this  note,  where  the  authorities  holding  that  judgments  against  married 
women  are  valid  until  reversed,  and  cannot  be  collaterally  impeached,  are 
eoUected. 


Parker  v.  Providence  and  Stonington    Steam- 
boat Company. 

[17  Rhode  Island,  376.) 

Pleading  —  Negligence.  —  A  declaration  averring  that  the  defendant's 
servants  so  negligently  and  carelessly  managsd  and  navigated  its 
steamer  that  it  ran  upon  and  sunk  a  vessel  of  the  plaintiflF's  testator, 
sufficiently  states  a  cause  of  action.  The  details  which  prove  the  neg« 
ligence  need  not  be  set  forth  if  it  sufficiently  appears  that  a  duty  ex- 
isted of  wliich  there  has  been  a  bre-vch. 

Executors  and  Administrators  had,  at  the  common  law,  power  to  com- 
promise and  submit  to  arbitration  disputed  claims  in  favor  of  or  against 
the  estates  which  they  represented. 

Executors  and  Administrators,  Powers  of  to  Compromise  Claims  in 
Favor  of  the  Next  of  Kin.  — If  a  statute  imposes  a  liability  upon 
common  car-vers  when  the  life  of  a  passenger  is  lost  by  negligence,  and 
authorizes  an  action  to  be  brought  and  a  recovery  to  be  had  for  the  ben« 
efit  of  the  husband  or  widow  and  next  of  kin  of  the  deceased,  an  execu- 
tor or  administrator  entitled  to  maintain  such  action  for  the  benefit  of 
inch  parties  is  autliorizel  to  compromise  to  the  same  extent  as  if  the 
elaim  were  in  favor  of  the  estate  of  the  decedent. 
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Stephen  A.  Cooke,  Jr.^  Louis  L.  Angell,  W.  C  Parker  and  W. 
if,  Butler^  for  the  plaintiff. 

Walter  B.  Vincent^  for  the  defendant. 

•  Per  Curiam.  The  court  is  of  opinion  that  the  declaration 
■ufficiently  states  a  cause  of  action,  by  setting  forth  that  the 
defendant's  servants  so  negligently  and  carelessly  managed 
and  navigated  its  steamer  that  it  ran  upon  and  sank  the  ves- 
sel of  the  plaintiff's  testator.  This  is  the  usual  form  of  charg- 
ing negligence  in  cases  of  highway  collisions.  The  essential 
facts  with  reference  to  negligence  are:  1.  Plaintiff's  right  to  the 
highway;  2.  In  the  exercise  of  due  care;  and  3.  Defendant's 
interference  with  plaintiff's  right  by  running  into  him.  The 
defendant  objects  to  this  declaration  upon  the  ground  that  it 
does  not  state  in  what  the  negligence  consisted,  and  so  does 
not  inform  him  of  the  particular  case  he  is  called  upon  to  an- 
swer, nor  sufficiently  protect  him  for  the  future  in  case  of 
judgment.  Undoubtedly  a  full  statement  to  this  extent  is 
generally  necessary,  for  in  most  cases  there  would  be  no  case 
stated  witiiout  it.  Negligence  consists  in  omitting  to  do  a 
duty,  or  in  doing  it  so  carelessly  as  to  bring  injury  to  an- 
other. Ordinarily,  therefore,  unless  the  particular  duty  and 
its  breach  are  set  forth  in  the  declaration,  no  negligence  ap- 
pears. These  are  the  backbone  of  the  declaration,  without 
which  it  cannot  stand. 

The  details  which  prove  the  negligence  need  not  be  set 
forth,  but  there  must  be  an  averment  of  facts  showing  the 
duty  and  the  general  manner  of  its  breach,  or  else  no  case  is 
stated.  But  in  collisions  the  force  and  injury  are  direct,  and 
except  where  the  injury  is  caused  by  the  carelessness  of  a  ser- 
vant, an  action  of  trespass  may  generally  be  maintained,  in 
which  the  averment  of  the  force  alone  would  be  sufficient:  1 
Cliitty  on  Pleading,  *127;  2  Chitty  on  Pleading,  *713, 
*860.  In  collisions,  it  is  almost  impossible  to  do  more  than 
state  the  fact  that,  while  upon  a  highway,  in  the  exercise  of 
due  care,  the  plaintiff  was  run  into  by  the  defendant.  This 
raises  a  presumption  of  negligence,  nothing  appearing  to  the 
contrary,  because  of  the  defendant's  control  of  the  agent  of 
the  injury,  and  because  such  accidents  do  not  occur  without 
negligence.  The  plaintiff  can  seldom  know  or  state  just  how 
it  was  donp,  whether  by  carelessness  in  one  way  or  another, 
or  even  by  design. 

In  the  case  at  bar,  the  plaintiff  can  neither  be  expected  nor 
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required  to  state  in  what  particular  way  the  defendant's  ser- 
vants on  another  boat  were  negligent.  It  is  enough  to  state 
facts  which  naturally  or  necessarily  raise  a  presumption  of 
negligence.  In  Chase  v.  American  Steamboat  Co.^  10  R.  I.  79, 
the  declaration,  substantially  the  same  as  the  one  before  us, 
was  considered  by  this  court  and  finally  carried  to  the  su- 
preme court  of  the  United  States:  16  Wail.  522,  but  no  sug- 
gestion appears  that  it  was  insufficient.  The  defendant  cites 
in  support  of  its  demurrer  to  the  declaration  Woodward  v. 
Oregon  R'y  &  Nav.  Co.y  18  Or.  289,  but  in  this  case  the  plain- 
tiflF  was  employed  by  the  defendant  as  a  locomotive  engineer, 
and  sued  for  injuries  sustained  by  a  collision.  In  such  a  case, 
clearly  it  would  be  necessary  to  set  forth  in  what  the  defend- 
ant's breach  of  duty  consisted,  for  no  presumption  of  negli- 
gence on  the  part  of  the  company,  so  far  as  the  plaintiff  was 
concerned,  would  naturally  or  necessarily  arise  from  the  fact 
of  a  collision.  The  company  may  have  given  proper  rules 
and  directions,  provided  proper  tracks,  turnouts,  etc.,  and  still 
the  accident  have  been  caused  by  the  negligence  of  some  fel- 
low servant;  as,  for  instance,  a  switchman  turning  the  wrong 
switch,  or  another  engineer  running  his  train  contrary  to  or- 
ders. 

In  Tliompson  v.  Flint  etc.  R^y  Co,,  57  Mich.  800,  the  point 
passed  upon  by  the  court  was  that  the  declaration  was  defect- 
ive in  not  setting  forth  that  the  plaintiff  was  in  the  exercise 
of  due  care. 

In  Missouri  Pac.  R^y  Co.  v.  Ilennessy,  75  Tex.  155,  .for  an 
accident  at  a  street  crossing,  the  point  decided  was,  that  an 
omission  of  duty,  different  from  those  set  forth  in  the  declara- 
tion, could  not  be  proved  at  the  trial.  The  remarks  of  the 
court  in  that  case  are  in  harmony  with  those  of  this  court  in 
Coxy.  Providrnce  Gas  Co.,  17  R.  I.  200,  to  this  effect:  "The 
rule  of  certainty  in  pleading  is  not  too  rigid  to  be  reasonable, 
and  does  not  require  the  statement  of  facts  undiscovered  by 
tlie  plaintiff.  It  permits  much  generality  when  the  facts  lie 
more  in  the  knowledge  of  the  opposite  party  than  in  the 
pleader."  Nevertheless,  enough  must  appear  to  give  the  de- 
fendant notice  of  the  character  of  the  case  which  the  plaintiff 
will  undertake  to  prove. 

Demurrer  overruled. 

Subsequently  tlie  case  came  on  for  hearing  on  the  plaintiff's 
demurrer  to  a  plea  in  bar  tiled  by  the  defendant. 
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Tilling  HAST,  J.     After  the  overruling  of  the  defendant's 
demurrer  to  the  plaintiffs  declaration,  in  this  case,  the  defend- 
ant pleaded  the  following  release  in  bar  of  said  action:  — 
New  Bedford,  Mass.,  July  16,  1889. 

Received  from  the  Providence  &  Stonington  Steamship  Co. 
the  sum  of  one  (1)  thousand  dollars,  the  same  being  in  full 
settlenjent  of  all  claims  and  demands  which  I,  as  executrix 
of  the  last  will  and  testament  of  Charles  W.  Parker,  deceased, 
and  as  legatee  named  in  said  will,  may  have  against  the 
Providence  &  Stonington  Steamship  Co.,  its  agents  and  ser- 
vants, for  loss  of  life  in  consequence  of  the  collision  on  the 
fourteenth  day  of  May,  1889,  between  the  schooner  "Nelson 
Harvey  "  and  the  steamer  "  Nashua,"  owned  by  the  said  Prov- 
idence &  Stonington  Steamship  Co.,  and  I  do  hereby  covenant 
and  agree  to  and  with  said  company  that  no  suit  shall  at  any 
time  be  brought  or  prosecuted  against  said  company  therefor. 

Arabella  T.  Parker,  Executrix. 
.    Witness,  Frank  N.  Howes. 

To  this  plea  the  plaintiff  has  deniurred  as  follows:  — 

"  And  the  said  plaintiti'  as  to  the  first  plea,  or  plea  of  settle- 
ment ofsaid  cause  of  action,  comes,  etc.,  when,  etc.,  and  says:  — 

"That  the  said  plea  and  the  matter  therein  contained,  in 
manner  and  form  as  therein  set  forth,  are  not  sufficient  in  law 
for  a  bar  to  said  action  and  the  said  plaintiff  is  not  bound  by 
law  to  answer  the  same,  because  said  right  of  action  is  given 
to  said  plaintiflf  in  her  said  capacity,  as  a  representative  of 
her  children  as  well  as  herself,  and  is  not  included  in  the 
powers  given  by  statute  to  administrators  to  compromise 
claims  such  as  appear  in  favor  of  ordinary  estates,  and  is 
such  a  claim  as  cannot  be  compromised  or  settled  by  her  as 
administratrix  without  concurrence  of  her  children,  if  of  age, 
or  their  duly  qualified  guardians  of  such  of  them  as  are  minors, 
and  this  she  is  ready  to  verify.  Wherefore,  for  want  of  a  suffi- 
cient plea  in  this  behalf,  she  prays  judgment  of  this  court, 
and  that  said  defendant  may  further  answer  the  said  declara- 
tion." 

The  only  question  raised  by  the  demurrer  is,  whether  an 
executrix  has  the  power  to  compromise  and  settle  such  a  cause 
of  action  as  is  set  out  in  the  plaintiff's  declaration,  without 
the  assent  of  the  next  of  kin:  Public  Statutes  of  Rhode  Island, 
c.  184,  sec.  32,  provides  as  follows:  — 

"Executors  and  administrators  may  submit  to  arbitration, 
or  may  adjust  by  compromise,  any  claims  in  favor  of  or 
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against  the  estates  by  them  represented,  in  the  same  manner 
and  with  the  same  effect  as  the  testator  or  intestate  might 
have  done." 

The  defendant  contends  that  this  statute  authorizes  the 
plaintiff  in  her  said  capacity  to  compromise  and  settle  a  claim 
like  the  one  in  suit,  and  that  having  done  so  as  set  up  in  the 
plea  in  bar,  she  is  precluded  from  maintaining  her  action. 
The  defondunt  further  contends  that  said  statute  is  simply  in- 
tended to  afford  executors  and  administrators  additional  pro- 
tection, and  not  in  any  manner  to  take  away  or  abridge  their 
common-law  powers,  amongst  wluch  is  that  of  compromising 
and  adjusting  disputed  claims  in  favor  of  or  against  the  estates 
which  they  represent. 

The  plaintiff,  on  the  other  hand,  contends  that  said  statute 
does  not  confer  any  authority  upon  her  to  make  said  com- 
promise, and  also  that  it  has  no  bearing  upon  tlie  case  at  bar 
because  she  is  merely  a  representative  of  the  widow  and  next 
of  kin,  and  sues  exclusivel}'  for  their  benefit,  the  damages  to 
be  recovered  not  being  assets  in  her  hands,  with  which  to  pay 
the  debts  or  liabilities  of  the  testator,  but  to  go  to  the  widow 
and  next  of  kin  under  the  statute.  She  further  contends  that 
the  action  is  brought  under  the  provisions  of  Public  Statutes 
of  Rhode  Island,  c.  204,  sec.  15,  and  that  sec.  20  of  said  chap- 
ter has  no  application.     Said  sections  are  as  follows:  — 

"Sec.  15.  If  the  life  of  any  person,  being  a  passenger  in 
any  stagecoach  or  other  conveyance,  when  used  by  common 
carriers,  or  the  life  of  any  person,  whether  a  passenger  or  not 
in  the  care  of  proprietors  of,  or  common  carriers  by  means  of, 
railroads  or  steamboats,  or  the  life  of  any  person  crossing 
upon  a  public  highway  with  reasonable  care,  shall  be  lost  by 
reason  of  the  negligence  or  carelessness  of  such  common  car- 
riers, proprietor  or  proprietors,  or  by  the  unfitness,  or  negli- 
gence, or  carelessness  of  their  servants  or  agents,  in  this  state, 
euch  common  carriers,  proprietor  or  proprietors  shall  be  liable 
to  damages  for  the  injury  caused  by  the  loss  of  life  of  such 
person,  to  be  recovered  by  action  of  the  case,  for  the  benefit  of 
the  husband  or  widow  and  next  of  kin  of  the  deceased  person, 
one  half  thereof  to  go  to  the  husband  or  widow,  and  one  half 
thereof  to  the  children  of  the  deceased." 

*'  Sec.  20.  In  all  cases  in  wliich  the  death  of  any  person 
ensues  from  injury  inflicted  by  the  wrontifiil  act  of  another, 
and  in  which  an  action  for  damages  might  have  been  main- 
tained at  the  common  law  bad  death  not  ensued,  the  person 
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inflicting  such  injury  shall  be  liable  to  an  action  for  damages^ 
for  the  injury  caused  by  the  death  of  such  person,  to  be  re- 
covered by  action  of  the  case  for  the  use  of  the  husband, 
widow,  children,  or  next  of  kin,  in  like  manner  and  with  like 
effect  as  in  the  preceding  five  sections  provided." 

The  power  of  an  executor  or  administrator  at  common  law 
to  compioaiise,  or  submit  to  arbitration,  disputed  claims  in 
favor  of  or  against  the  estate  which  he  represents,  is  un- 
doubted: Chadbourn  v.  Chadbourn,  9  Allen,  173;  Beayi  v. 
Farnam,  6  Pick.  269;  Chase  v.  Bradley,  2Q  Me.  531;  Chouteau 
V.  Suydam,  21  N.  Y.  179,  184;  Wood  v.  TunnicHff,  74  N.  Y. 
88;  Murray  v.  Blatchford,  1  Wend.  583,  616;  19  Am.  Dec. 
637;  Rogers  v.  Hand,  39  N.  J.  Eq.  270,  271,  and  note. 

It  is  also  well  settled  that  a  statute  like  the  one  under  con- 
sideration does  not  change  the  power  of  the  executor  or 
administrator  existing  at  common  law,  but  simply  reinforces 
and  affirms  the  same.  If,  in  the  exercise  of  this  power,  the 
executor  or  administrator,  by  reason  of  negligence,  or  any 
serious  error  in  judgment,  obtains  a  less  sura  than  he  would 
ilearly  be  entitled  to  recover  at  law,  he  may  be  held  to  be 
guilty  of  a  devastavit,  and  be  required  to  make  up  the  loss  out 
of  his  own  estate;  but  still,  the  compromise,  if  made  in  good 
faith,  would  be  binding  upon  the  parties  thereto. 

In  Rogers  v.  Hand,  39  N.  J.  Eq.  270,  275,  which  was  a  Case 
in  which  the  executors  compromised  and  settled  a  claim 
against  the  estate  without  su\t,  the  court  says:  "When  ttiey 
act  in  good  faith,  those  who  would  impeach  tlieir  conduct 
must  show  fraud  or  mistake,  or  that  they  have  acted  without 
authority  or  contrary  to  law."  "They  may  compromise  a 
lawsuit,  may  buy  the  peace  of  the  estate,  and  extinguish  even 
doubtful  claims  against  it,  provided  they  act  discreetly  and 
in  good  faith":  See  also  Meeker  v.  Vanderveer^  15  N.  J.  L- 
392. 

It  will  be  seen  that  what  we  have  said  thus  far  relates  to 
the  power  of  executors  and  administrators  generally  to  com- 
promise claims  in  favor  of  and  against  the  estate  which  they 
represent,  as  that  term  is  ordinarily  understood;  and  the 
question  which  now  presents  itself  is,  whether  the  law,  a» 
above  stated,  is  applicable  to  a  case  like  the  one  before  us,  in 
which  the  cause  of  action  is  purely  statutor}',  and  where  tlie- 
damages  do  not  accrue  to  the  estate  of  tlie  deceased,  properly 
ao  called,  but  to  the  widow  and  next  of  kin.  We  fail  to  see,^ 
upon  principle,  that  any  distinction  can  properly  be  mad& 
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between  the  two  classes  referred  to.  The  reasons  which 
underlie  and  support  tlie  law  above  laid  down  in  its  applica- 
tion to  executors  and  administrators  generally  are  equally 
applicable  and  cogent  in  a  case  in  which  the  claim  arises  by 
statute. 

The  plaintiff,  !n  her  capacity  as  executrix,  had  a  claim 
against  the  defendant  corporation  growing  out  of  its  alleged 
negligence  and  wrongful  acts  in  causing  the  death  of  her 
husband.  She  could  prosecute  this  claim  or  not  at  her  option. 
No  one  else  had  any  power  to  prosecute  it:  Goodwin  v.  Nick- 
erson,  17  R.  I.  478.  If  suit  is  brought  upon  said  claim,  it  is 
her  suit,  and  she  may  discontinue,  compromise,  or  settle  the 
same  at  her  pleasure;  and  if  she  has  power  to  compromise 
the  suit  after  it  is  brought,  why  should  she  not  also  have 
power  to  compromise  the  claim  upon  which  it  is  based  with- 
out bringing  a  suit?  We  cannot  see  that  any  reason  can  be 
urged  in  support  of  the  existence  of  the  power  in  the  former 
case,  which  does  not  apply  with  equal,  if  not  added,  force  to 
the  existence  thereof  in  the  latter. 

In  Greenlee  v.  East  Tennessee  etc.  R.  R.  Co.,  5  Lea  (Tenn.), 
418,  which  was  a  case  brought  by  a  widow,  under  a  statute 
quite  similar  to  the  one  under  which  this  suit  is  brought,  it  was 
held  that  she  had  power  to  control  the  suit  by  compromise  or 
otherwise.  The  court  says:  "The  question  is,  can  the  widow, 
under  the  statutes  authorizing  this  suit,  dismiss  it  against  or 
without  the  consent  of  the  children?  .  .  .  It  is  true,  as 
tirgued,  that  the  suit  is  for  the  benefit  of  the  widow  and  chil- 
dren. It  is  also  true  the  widow  alone  has  the  right  to  sue  in 
the  first  instance.  The  children  have  the  right  only  when 
there  is  no  widow.  The  widow  may  sue  or  not,  at  her  option. 
We  have  holden  that  if  she  fail  to  sue  for  the  period  of 
twelve  months,  the  suit  is  barred,  even  as  to  minors.  Hav- 
ing then  the  right  to  sue,  to  be  exercised  at  her  own  election, 
it  follows  as  a  necessary  incident  to  that  right  that  she  may 
control  the  suit  by  compromise,  abandonment,  prosecution,  or 
dismissal." 

In  Stephens  v.  Nashville  etc.  R'y  Co.,  10  Lea  (Tenn.),  448, 
which  was  a  suit  for  the  benefit  of  the  widow  and  children  of 
deceased,  it  was  held  that  she  had  the  right  to  compromise 
or  settle  the  suit  as  she  saw  fit,  without  the  consent  of  the 
guardian  of  the  child  of  the  deceased,  and  against  the  con- 
sent of  her  own  attorney,  who  managed  the  case.  As  to  the 
contention  of  the  plaintiff  that  the  action  is  brought  under 
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the  provisions  of  the  Public  Statutes  of  Rhode  Island,  o. 
204,  sec.  15,  and  hence  that  section  20  of  said  chapter  has 
no  application,  two  answers  suggest  themselves:  1.  The  sec- 
ond count  in  the  declaration  is  evidently  framed  upon  both 
of  said  sections,  as  it  not  only  charges  that  the  deceased  came 
to  his  death  by  reason  of  the  carelessness  and  negligencfi  of 
the  defendant,  but  also  by  the  *'  wrongful  acts.of  said  defend- 
ant"; and  2.  That  even  though  the  declariition  were  framed 
solely  upon  section  15,  as  contended,  yet  so  long  as  the  two 
sections  give  but  one  remedy,  and  the  declaration  might  as 
well  have  been  framed  under  the  one  section  as  under  the 
other,  or  even  under  both  together,  we  think  that  they  should 
clearly  be  construed  together  in  determining  the  question 
whether  the  plaintiflf  had  power  to  compromise  the  claim 
upon  wliich  this  suit  is  based  before  any  suit  was  brought.  If 
the  injury  had  not  resulted  in  the  death  of  the  plaintiff's  tes- 
tator, he  would  undoubtedly  have  had  power  to  compro- 
mise and  adjust  the  claim  against  tiie  defendant. 

Furthermore,  the  injury  here  complained  of  was  not  occa- 
eioned  by  the  mere  passive  neglect  of  the  defendant,  as  was 
the  case  in  Bradbury  v.  Furlong,  13  R.  I.  15,  43  Am.  Rep.  1, 
cited  by  the  plaintiff,  but  might  properly  be  described  as  an 
injury  "  inflicted  by  a  wrongful  act."  See  also  Chase  v.  Ameri- 
can Steamboat  Co.,  10  R.  I.  79  and  McCaughey  v.  Tripp,  12 
R.  I.  449. 

Furthermore,  the  law  favors  the  compromise  of  disputed 
claims:  1  Bouvier  Law  Dictionarj',  15th  ed.  title  "Compromise," 
and  cases  cited;  and  will  sustain  the  same  as  far  as  possible 
when  fairly  made. 

But  the  plaintiff  argues  that  the  settlement  in  question,  if 
allowed  to  stand,  will  have  the  effect  to  bind  living  parties, 
who  are  competent  to  act  for  themselves,  which  is  very  differ- 
ent from  the  settlement  of  claims  in  favor  of  or  against  the 
estate  of  a  person  who  is  dead,  and  which  are  necessarily 
represented  by  tiie  executor  or  administrator  as  the  only  one 
who  can  represent  them. 

We  do  not  think  that  this  is  so.  There  are  no  parties  to 
this  suit  excepting  the  plaintiff  and  defendant.  The  next  of 
kin  are  not  and  cannot  be  made  parties  thereto.  And  while 
the  settlement  made,  if  allowed  to  stand,  will  doubtless  inci- 
dentally affect  their  interest,  still  it  is  not  a  proceeiling  in 
which  they  have  any  rights  as  parties  thereto.  Nor  is  the  case 
materially  different  in  this  respect  from  that  of  an  "ordinary 
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claim  in  favor  of  an  estate  in  the  hands  of  an  executor  and 
administrator.  For,  as  we  have  already  seen,  they  have  power 
to  compromise  claims,  and  by  so  doing  they  incidentally  afiV  ct 
the  interest  of  the  heirs  or  devisees,  as  the  case  may  be,  in  tho 
estate.  If  a  large  amount  is  realized,  it  inures  to  their  bene- 
fit, assuming,  of  course,  that  the  estate  is  solvent,  while  if 
only  a  small  amount  is  realized,  they  will  suffer  the  loss,  if 
such  it  may  properly  be  called.  In  other  words,  the  executor 
or  administrator  has  full  power  to  settle  the  estate  in  con- 
formity to  law,  and  this  being  done,  the  heirs  or  devisees  have 
no  legal  cause  of  complaint  whether  they  receive  much  or 
little  therefrom.  But  no  one  would  cont-jnd  that,  because  of 
their  interest,  they  either  are,  or  have  the  right  to  be  made, 
parties  to  a  suit,  or  a  proceeding  of  compromise. 

In  conclusion,  we  think  that  the  statute  in  question,  being 
evidently  intended  to  facilitate  the  settlement  of  disputed 
claims  growing  o^^t  of  or  appertaining  to  the  estates  of  de- 
ceased persons,  should  be  liberally  construed  in  favor  of  the 
object  sought  to  be  attained,  and  that,  thus  construed,  it  may 
fairly  be  held  to  include  such  a  compromise  as  the  one  under 
consideration.  The  demurrer  to  the  defendant's  said  plea  in 
bar  must  therefore  be  overruled. 

Negliqenck  —  Sufficiency  of  Complaint.  — A  complaint  charging  negli- 
gence in  general  terms  is  good  upon  demurrer:  Misnitsineioa  Min.  Co.  ▼. 
Potion,  129  Ind.  472;  28  Am.  St.  Rep.  203.  A  complaint  in  an  action  to  re- 
cover for  personal  injuries  caused  by  negligence,  need  only  allei^e  that  the 
injuries  were  so  caused,  and  the  facts  from  which  the  negligence  may  be 
reasonably  inferred  by  the  jury:  MnddfTi  v.  Port  Royal  ftc  R'y  Co.,  35  S.  C. 
881;  28  Am.  St.  Rep.  853,  and  especially  the  note  where  the  cases  discuss- 
lag  thi«  subject  are  collected. 

EXECUTOBS  ASD  ADMINISTRATORS  —  PoMTKB  TO  COMPROMTCT  OH  AbU- 
TRATK.  — An  executor  or  administrator  may  compromise  actions  pen  ling  in 
favor  of  or  rights  of  action  belonging  to  the  testator  if  he  acts  bona  jidt: 
Wool/orh  T.  Sullivan,  23  Ala.  548;  53  Am.  Dec.  305;  Murray  r.  Blatchrord, 
1  Wend.  583;  19  Am.  Dec.  537;  Jaroh$  ▼.  Jacobin,  99  Mo.  427;  Ortcer.  Helm^ 
91  Mich.  450;  bat  in  order  to  make  such  a  compromise  he  must  hare  the 
approval  of  the  probate  court:  Lurick  r.  Mfdin,  3  Ner.  9.1;  93  Am.  Dec. 
S76;  HartigcM  t.  SouUiem  Pac  Co.,  86  CaL  142.  An  administrator  may  aa 
•  general  rule  lobmit  claims  against  the  estate  to  the  award  of  arbitrators: 
Orum  T.  Moore,  U  N.  J.  Eq.  436;  82  Am.  Dec.  262,  and  not«{  Bailfy  r. 
Diitfonh,  10  Smedes  St  M.  404;  49  Am.  Dm.  78a  Sm  alM  M«t  to  Hutdutu 
w.  Jolmmm,  10  Am.  Dee.  632. 
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[17  Rhodx  Island,  888.] 
ISlandeb.  — WoRDi  WHICH  Impotb  A  CRIMINAL  INTENTION  to  another  ar« 

uot  actioaable.     Heuca  au  actioa  caiiuot  be  sustained  for  saying  of  tb* 

plaintiff  that  he  is  going  to  start  and  maintain  a  house  of  ill-fame. 
Slander.  — Langpaok  which  Amount3  to  a  Mere  Assertion  or  Opin* 

ION  A3  TO  what  WILL  BS  THE  FuxDBB   CONDUCT  or  character  of  an« 

other  is  not  actionable. 

George  J.  PTesf,  for  the  plaintiff. 

James  M.  Ripley  and  George  A.  Littlejield,  for  the  defendant. 

TiLLiNQHAST,  J.  This  is  an  action  of  trespass  on  the  case 
for  slander.  The  declaration,  to  which  the  defendant  demurs, 
sets  out  that  the  plaintiff  is  a  licensed  retail  liquor  dealer  in 
the  city  of  Providence,  and  has  been  such  for  a  long  ti  me.  That 
anticipating  a  renewal  of  his  license  for  the  year  1890,  1891, 
he  made  large  purchases  of  liquor  in  advance,  and  also  refitted 
and  refurnished  his  saloon  at  large  expense.  That  the  de- 
fendant, well  knowing  the  premises,  but  intending  to  injure 
him,  the  plaintiff,  and  prevent  him  from  again  procuring  a 
license  for  carrying  on  his  3aid  business,  in  the  presence  and 
hearing  of  divers  good  citizens,  uttered,  declared,  and  published 
the  following  false,  scandalous,  and  malicious  words  of  and 
concerning  the  plaintiff,  viz.,  '*  He  (meaning  the  plaintiff)  is 
going  to  start  a  house  of  ill-fame  (meaning  a  house  to  be  kept 
for  the  purposes  of  prostitution),  so  sign  a  protest  against  him'' 
(meaning  the  plaintiff),  meaning  and  intending  thereby  that 
said  plaintiff  was  going  to  start  a  house  to  be  kept  and  main. 
tained  for  the  purposes  of  prostitution,  and  that  said  plaintiff 
ought  not  to  be  granted  a  license  to  carry  on  the  business  of 
a  retail  liquor  dealer  as  he  desired,  in  accordance  with  his 
application  on  file  in  the  office  of  the  license  commissioners 
in  said  city,  and  therefore  that  they  should  sign  a  written  re- 
monstrance protesting  that  said  plaintiff  ought  to  be  refused  a 
license,  which  said  defendant  then  and  there  presented  to  said 
people. 

The  declaration  further  cets  out  that  in  consequence  of  the 
uttering  and  publishing  of  said  words  by  the  defendant,  the 
majority  of  persons  owning  the  greater  part  of  the  land  within 
two  hundred  feet  of  the  said  saloon,  or  who  were  occupants  of 
the  land,  signed  a  remonstrance  protesting  that  a  license 
•hould  Dot  be  granted  to  the  plaintiff  to  carry  on  said  buai* 
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ness,  whereupon  said  license  commissioners  refused  to  grant 
«uch  license,  and  were  rendered  unable  to  grant  the  same. 
The  declaration  also  alleges  special  damage. 

The  principal  ground  urged  in  support  of  the  demurrer  is, 
that  the  words  complained  of,  since  they  do  not  amount  to  an 
imputation  of  the  commission  of  an  offense,  but  only  to  a 
charge  of  an  intention  to  commit  one,  are  not  actionable  either 
j)er  86^  or  from  having  caused  special  damage. 

The  main  question  raised  by  the  demurrer,  therefore,  is  this, 
viz.:  Are  words  actionable  which  merely  impute  a  criminal 
intention  to  another?  We  think  this  question  must  be  an- 
swered in  the  negative.  Words  which  falsely  charge  a  person 
with  the  commission  of  a  criminal  offense  are  actionable,  upon 
the  familiar  ground  that  they  may  endanger  him  by  subject- 
ing him  to  the  penalties  of  the  law,  and  render  him  infamous  in 
the  community.  But  the  charge,  in  order  to  be  obnoxious  to 
the  law,  must  be  of  an  offense  actually  committed  or  attempted, 
a  punishable  offense,  and  not  of  an  offense  existing  in  con- 
templation or  intention  merely,  for  the  law  does  not  take  cog- 
nizance of  one's  intentions  merely,  however  malicious  or  wicked 
they  may  be,  but  only  takes  cognizance  thereof  when  coupled 
with  and  giving  significance  to  liis  acts.  So  that,  in  order  to 
render  one's  intent  of  any  importance  in  the  eye  of  the  law, 
it  must  be  combined  with  his  act. 

It  therefore  follows  that,  as  mere  intent  to  commit  a  crime 
is  not  a  violation  of  law,  and  hence  not  punishable,  to  accuse 
one  of  having  such  an  intent  is  not  to  accuse  him  of  any  crime 
or  offense. 

The  language  which  the  plaintiff  complains  of  as  being 
slanderous  is  this:  "He  is  going  to  start  a  house  of  ill-fame." 
This  language,  if  indeed  it  is  anything  more  than  the  expres- 
sion of  an  opinion  on  the  part  of  the  defendant,  does  not 
amount  to  a  charge  of  any  crime  or  offense,  or  even  of  an  at- 
tempt to  commit  one.  At  the  most,  it  is  only  a  charge  that 
the  plaintiff  intends  at  some  future  time  to  commit  one. 

That  such  a  charge  is  not  actionable  is  one  of  the  few  things 
in  the  law  of  slander  which  is  evidently  settled  beyond  con- 
troversy. 

The  law  upon  this  point  is  well  stated  in  the  Americaa 
Encyclopaedia  of  Law,  vol.  13,  p.  353,  as  follow:  '*  Wordi 
whicli  merely  impute  a  criminal  intention  not  yet  put  into 
action  are  not  actionable.  Guilty  thoughts  are  not  a  crime. 
But  as  goon  as  any  step  is  taken  to  carry  out  such  intention, 
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as  soon  as  any  overt  act  is  done,  an  attempt  to  commit  a 
crime  has  been  maJe;  and  every  attempt  to  commit  an  in- 
dictable offense  is  at  commoa  law  a  misdemeanor,  and  ia 
itself  indictable." 

To  impute  such  an  attempt  is,  therefore,  clearly  actionable. 

In  Cornelius  v.  Van  Slyck,  21  Wend.  70,  71,  the  court,  in 
Bpeaking  of  the  sense  in  which  words  should  be  taken,  say: 
**  Where  they  plainly  impart  a  charge  of  mere  intention  to  do 
a  criminal  act,  or  only  amount  to  an  assertion  that  the  plain- 
tiff will  do  it  at  a  future  time,  they  are  not  actionable." 

In  Seatonv.  Cordray^  Wright  (Ohio)  101,  the  court  say:  "An 
action  may  be  sustained  for  charging  another  with  being  a 
thief,  or  with  having  stolen,  but  not  for  imputing  a  mere  in- 
tention to  steal,  or  with  having  an  evil  disposition.  Tlie 
foundation  of  the  slander  is,  that  the  charge,  if  true,  would 
subject  the  accused  to  infamous  punishment;  and  evil  dis- 
position, without  act,  cannot  so  8ul>ject  any  one."  See,  also, 
Townshend  on  Slander  and  Libel,  3d  ed.,  161;  McKee  v.  /»* 
galls,  5  111.  30;  Harrison  y.  Stratton,  4  Esp.  218;  Wilson  v. 
Tatum,  8  Jones,  300;  Stoner  v.  Audely,  Cro.  Eliz.  250;  Dr.  Pot'* 

CasCy  cited  in  Murrey  v. ,  2  Bulst.  206;  Sillars  v.  Collier^ 

151  Mass.  50,  53,  54;  Odgers  on  Libel  and  Slander,  57;  1 
Viner's  Abridgment,  440. 

But  the  plaintiff  contends  in  support  of  his  declaration, 
that  any  defamatory  or  disparaging  words  spoken  of  another, 
which  cause  special  damage,  are  actionable. 

While  we  cannot  subscribe  to  quite  so  broad  a  statement  of 
the  law  as  this,  yet  we  think  that  the  proposition  is  substan- 
tially correct.  That  is  to  say,  that  false,  defamatory  words, 
spoken  of  another,  are  either  actionable  per  ««,  or  by  reason  of 
having  caused  special  damage. 

We  do  not  think,  however,  that  the  words  relied  on  in  the 
declaration  are  defamatory  within  the  legal  meaning  of  that 
term. 

To  defame  another,  by  language,  is  to  harm  or  destroy  his 
good  fame  or  reputation,  or  to  disgrace  or  calumniate  him. 
In  order  to  have  this  evil  effect,  however,  it  is  evident  that 
the  language  used  concerning  him  must  relate  to  his  conduct 
or  character  as  they  now  are,  or  have  been  in  the  past,  and 
not  be  the  mere  opinion  of  the  speaker,  as  to  what  they  will 
be  at  some  indefinite  period  in  the  future. 

In  other  words,  that  language  which  amounts  to  a  mere 
assertion  or  opinion  as  to  what  will  be  the  future  conduct  or 
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eharacter  of  another  is  not  actionable;  but  that  it  is  only  ac- 
tionable when  it  relates  to  what  the  person  now  is  or  has  been 
in  the  past,  or  to  what  he  is  doing,  or  attempting  to  do,  or  has 
done,  or  attempted  to  do  in  the  past;  that  is,  when  it  relates 
to  something  which  is  actual,  instead  of  something  which  is 
merely  imaginary  or  conjectural. 

The  character  of  a  man  is  what  he  now  is,  and  not  what  he 
may  be  at  some  future  time. 

Amongst  the  multitudes  of  different  forms  of  expression 
found  in  the  books,  which  have  been  held  to  be  actionable,  we 
have  been  unable  to  find  any  case,  nor  have  we  been  referred 
to  any,  in  which  language  analogous  to  that  relied  on  in  the 
plaintiff's  declaration  has  been  held  sufBcient  to  maintain  an 
action  for  slander. 

Demurrer  sustained. 

Slandrr.  —  Charging  one  with  being  in  •  saspicions  place  nnder  nisplcfoai 
•ircu instances  is  not  actionable:  Waters  r.  Jones,  3  Port.  442;  29  Am,  Dml 
161.  For  a  farther  diacussioa  of  this  proposition,  s««  th«  eases  cited  in  Um 
pinion  to  the  leading  om«. 
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(17  Bhooi  Islakd,  44L] 
OMOMV    OaKKIKBS  —  PbISCMPTIOV     as     to     KNOVrLBDOB    OF    LlHrrATIOH 

VPOff  LiABiUTT  or.  —  In  the  absence  of  fraud,  concealment,  or  improper 
practice,  the  legal  presumption  is,  that  stipulations  limiting  the  common- 
law  liability  of  carriers  contained  in  a  receipt  given  by  them  for  freight, 
were  known  and  assented  to  by  the  party  receiving  it. 

Common  Carriebs.  — A  Stif(jlation  Liuitinq  tub  Liability  of  a  com- 
mon carrier,  in  the  event  of  loss  of  goods  through  his  negligence,  to  au 
•mount  specified  in  the  receipt,  unless  the  value  of  the  property  is 
therein  stated  to  be  of  a  greater  amount,  measures  the  amount  of  his 
responsibility,  and  no  recovery  can  be  had  against  him  in  excess  of  such 
amount. 

Oduuon  Carrier  —  LiMiriNa  Liabilitt  for  NEaLiOKNCB. — While  a  com- 
mon carrier  cannot  by  contract  limit  its  liability  for  negligence,  it  may, 
by  contract  with  the  shipper,  fix  the  value  of  goods  intrusted  to  it  for 
shipment,  and  estop  him  from  claiming  that  they  were  of  a  greater  ralne, 
in  au  action  to  recover  oompensation  for  their  loss  through  such  negli- 
genes. 

Stephen  A.  Cooke,  Jr.j  and  Loui»  L.  AngeU,  for  the  plaintiffs. 

Arnold  Oreen,  for  the  defendants. 

TiLLiNQHAST,  J.     This  is  assumpsit  to  reoorer  the  sum  of 
$579,  being  the  value  of  a  box  of  diamouda  which  the  plaintiff 

As.  ix.  Ksr..  You  XXXlll.  —  M 
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delivered  to  the  servant  and  agent  of  the  defendanta,  to  be  by 
them  transported  by  express  to  New  Bedford,  in  the  state  of 
Massachusetts.  Jury  trial  is  waived,  and  the  case  is  tried  to 
the  court  on  the  law  and  the  facts.  The  defendants,  who  are 
common  carriers  of  merchandise  for  hire,  received  from  the 
plaintiff  at  Providence,  on  the  twenty-sixth  day  of  July,  1890, 
a  package  containing  diamonds  of  the  value  aforesaid,  to  be 
by  them  delivered  to  C.  W.  Haskins,  at  New  Bedford,  Massa- 
chusetts. 

The  plaintiff  had,  and  for  a  considerable  time  previous  to 
the  above  named  date  had  had,  in  his  possession  and  constant 
use,  a  book  of  the  defendants'  contract  receipt  blanks,  at  the 
top  of  each  page  of  which  was  printed  what  purports  to  be  a 
mutual  agreement  between  the  shipper  and  the  common  car- 
rier, which  agreement,  in  so  far  as  it  is  material  for  our  pres- 
ent consideration,  provides  that  the  defendants  **  are  not  to  be 
held  liable  or  responsible  for  any  loss  or  damage  to  said  prop- 
erty. ....  unless  in  every  case  the  same  be  proved  to  have 
occurred  from  the  fraud  or  gross  negligence  of  said  express 
company  or  their  servants,  nor  in  any  event  shall  the  holder 
hereof  demand  beyond  the  sum  of  fifty  dollars,  at  which  the 
article  forwarded  is  hereby  valued,  unless  otherwise  herein 
expressed,  or  unless  specially  insured  by  them  and  so  speci- 
fied in  this  receipt,  which  insurance  shall  constitute  the  limit 
of  the  liability  of  Earle  and  Prew's  Express." 

One  of  these  blanks  the  plaintiff  filled  out  for  the  addressed 
package  in  question,  but  gave  no  value  thereof,  although  there 
was  a  blank  column  in  said  receipt  marked  ''value."  This 
receipt  was  signed  by  the  defendants'  agent  when  the  plain- 
tiff gave  the  package  to  the  agent. 

The  defendants  had  no  knowledge  of  the  contents  or  value 
of  said  package  except  as  stated  in  said  receipt  at  the  time  of 
its  delivery  to  them,  nor  did  they  make  any  inquiry  of  the 
plaintiff  concerning  the  same. 

This  package  was  lost  by  the  negligence  of  the  defendants' 
servant  before  it  reached  their  office,  and  said  defendants  ad- 
mit their  liability  therefor,  under  said  agreement,  and  offer 
to  pay  the  said  sum  of  fifty  dollars,  which,  they  contend,  is 
the  limit  of  their  liability.  The  plaintiff  testifies  that  his 
reason  for  not  giving  any  value  to  the  package  was  because 
the  expressage  was  to  be  paid  by  the  consignee.  The  defend- 
ants, on  the  other  hand,  testify  that  the  reasons  given  them 
by  the  plaintiff  for  not  giving  any  value  to  the  package  in  said 
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receipt  were,  that  it  cost  more  money,  and  that  the  consignee 
had  previously  complained  of  the  charges  of  expressage  in 
cases  where  the  values  had  been  given,  and  that  he  adopted 
this  mode  to  lessen  said  charges. 

We  think  it  is  very  evident  that  the  purpose  of  the  plaintiff 
in  not  giving  any  value  to  the  package,  was  to  save,  either  to 
himself  or  to  the  consignee,  and  it  matters  not  which,  the  ad- 
ditional expressage  which  would  have  been  charged  by  the 
defendants  if  the  real  value  had  been  given;  for  it  must  be 
presumed  from  the  terms  of  the  receipt  that,  as  tlie  defendants 
assume  a  liability  only  to  the  extent  of  the  valuation  therein 
named,  the  rate  of  expressage  is  graduated  by  said  valuation. 

Under  this  state  of  facts,  the  plaintiff's  final  contention, 
which  logically  should  be  the  first,  and  hence  we  will  consider 
it  first,  is,  that  the  express  assent  of  the  owner  of  the  goods 
to  the  restrictions  of  the  carrier's  liability  must  be  found,  to 
give  effect  to  it  in  any  case. 

We  think  the  decided  preponderance  of  the  authorities  is 
to  the  contrary;  and  that  the  well-settled  rule  now  is,  that  in 
the  absence  of  fraud,  concealment,  or  improper  practice,  the 
legal  presumption  is,  that  stipulations  limiting  the  common- 
law  liability  of  common  carriers,  contained  in  a  receipt  given 
by  them  for  freight,  were  known  and  assented  to  by  the  party 
receiving  it:  Belger  v.  Dinsmore,  51  N.  Y.  166;  10  Am.  Rep. 
675;  Steers  v.  Liverpool  etc.  Steamship  Co.,  57  N.  Y.  1;  15  Am. 
Rep.  453;  Harris  v.  Great  Western  K'y  Co.,  L.  R.  1.  Q.  B.  D. 
615;  Germania  Fire  Ins.  Co.  v.  Memphis  etc.  R.  R.  Co.,  72 
N.  Y.  90;  28  Am.  Rep.  113;  Quimhy  v.  Boston  etc.  R.  R.  Co., 
150  Mass.  365;  Burke  v.  South  Eastern  R'y  Co.,  L.  R.  5.  C.  P.  D. 
1;  Maghee  v.  Camden  etc.  R.  R.  Co.,  45  N.  Y.  514;  6  Am.  Rep. 
124;  Grace  v.  Adams,  TOO  Mass.  505;  97  Am.  Dec.  Il7;  1  Am. 
Rep.  131;  Monitor  Mut.  Fire  Ins.  Co.  v.  Baffum,  115  Mass. 
343;  Hill  V.  Syracuse  etc.  Ry  Co.,  73  N.  Y.  351;  29  Am.  Rep. 
163.  For  a  full  discussion  of  the  contrary  doctrine,  see  Hol- 
lister  V.  Nowlen,  19  Wend.  234,  32  Am.  Dec.  455,  and  casee 
cited. 

In  the  case  at  bar,  a  printed  facsimile  of  the  receipt  in  ques- 
tion is  before  us,  which  shows  that  the  terms  and  conditions 
upon  which  the  defendants  received  the  goods  in  question 
must  have  been  well  known  to  the  plaintiff. 

And  more  especially  is  this  to  be  taken  for  granted  frona 
the  fact  that  a  book  of  the  defendants',  filled  with  receipt 
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blanks,  indentical  with  this,  was  in  the  plaintiff 'b  possession, 
and  in  almost  daily  use  by  him. 

From  an  examination  of  said  facsimile,  it  is  evident  that 
there  was  not  only  no  attempt  to  conceal  the  terms  and  con- 
ditions of  the  bailment  on  the  part  of  the  defendants,  but  on 
the  other  hand  that  it  had  been  their  purpose  to  make  the 
same  specially  prominent  and  noticeable. 

It  is  all  printed  on  one  side  of  the  paper,  and  at  the  top 
thereof  it  is  headed  by  the  caution,  printed  in  bold  type,  "  Read 
the  conditions  of  this  receipt,"  and  all  the  printed  matter  pre- 
cedes the  signature  of  the  agent  of  the  defendants. 

We  think,  therefore,  that  the  receipt  in  question  ought  ta 
be  regarded  as  having  received  the  assent  of  the  plaintiff,  and 
as  being,  as  its  language  purports,  the  mutual  agreement  of 
the  parties  touching  the  package  in  question. 

Having  found,  then,  that  there  was  an  agreement  between 
the  parties  as  to  the  limit  of  the  defendants'  liability  in  case 
of  loss,  we  come  to  the  main  question  in  the  case,  viz.,  Was 
said  agreement  valid  and  binding  upon  the  parties  thereto  ? 
Or,  to  state  the  question  more  broadly:  To  wliat  extent  is  a 
common  carrier  entitled  to  contract  in  limitation  of  his  com- 
mon-law liability?  This  is  a  question,  in  so  far  as  it  applies 
to  carriers  by  land,  upon  which  there  has  been  great  contra- 
riety of  opinion  in  different  courts,  the  earlier  cases  holding 
that  it  was  against  public  policy,  and  hence  impossible  for 
common  carriers  to  guard  themselves  by  any  stipulations 
whatever,  against  liability  from  loss  arising  from  any  other 
cause  than  the  act  of  God  or  the  public  enemy.  This  question 
is  discussed  in  Edwards  on  Bailments,  sec.  552,  and  cases 
cited  in  note  5,  while  the  later  cases  have  materially  modified 
this  rule  in  the  carrier's  favor,  and  permitted  him  not  only 
to  contract  so  as  to  change  the  extent  of  his  liability  as  fixed 
by  the  common  law,  but  such  contracts,  when  made  with 
his  employer,  became  almost  entirely  the  measure  of  his  re- 
sponsibility. "And  this  custom,"  says  Hutchinson  on  Car- 
riers, sec.  119,  "has  become  so  universal  in  transactions  with 
carriers,  that  his  liability  may  now  be  said  to  depend  almost 
exclusively  upon  contract.  He  still  stands,  however,  in  the 
relation  of  common  carrier  to  the  goods  intrusted  to  him,  not- 
withstanding his  contract,  however  much  it  may  lessen  his 
common-law  liability,  and  he  cannot,  even  by  the  most  ex- 
press contract,  divest  liiinself  of  that  character  and  change  it 
to  that  of  a  mere  private  carrier  or  ordinary  bailee":  David* 
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son  ▼.  Graham^  2  Ohio  St.  131,  140;  Railroad  Co.  v.  Loclwood^ 
17  Wall.  857;  Hooper  v.  Wells,  Fargo  &  Co.,  27  Cal.  11;  85 
Am.  Dec,  211;  Christ enson  v.  American,  Express  Co.,  15  Minn. 
270;  2  Am.  Rep.  122;  Bank  of  Kentucky  v.  Adams  Express  Co.^ 
93  U.  S.  174,  180;  Kirhy  v.  Adams  Express  Co.,  2  Mo.  App. 
369;  but  see  American  Express  Co.  v.  Sands,  55  Pa.  St.  140; 
Orogan  v.  Adams  Express  Co.,  114  Pa.  St.  523;  60  Am.  Rep. 
360. 

Without  attempting  a  review  of  the  conflicting  authorities 
upon  the  question  before  us,  which  would  answer  no  useful  pur- 
pose here,  we  will  only  say  that  upon  an  examination  thereof 
we  have  come  to  the  conclusion  that  the  decided  weight  of  the 
authorities,  as  well  as  the  better  reason,  favors  the  rule  that 
a  common  carrier  may,  to  a  great  extent  at  least,  contract  in 
limitation  of  his  common-law  liability,  "provided,"  as  stated 
in  Express  Co.  v.  Caldwell,  21  Wall.  264,  "the  limitation  be 
such  as  the  law  can  recognize  as  reasonable  and  not  inconsis- 
tent with  sound  public  policy." 

The  shipper  and  the  common  carrier  are  thus  authorized  to 
enter  into  an  express  agreement  within  certain  limits,  as  to 
the  terms  upon  which  the  latter  will  transport  and  convey  for 
the  former  a  certain  article  of  personal  property  of  an  agreed 
value  to  a  designated  place  for  an  agreed  price.  We  fail  to 
see  that  the  recognition  of  the  validity  of  such  an  agreement 
is  violative  of  any  sound  rule  of  public  policy.  Indeed,  it 
seems  to  us  that  public  policy  requires  the  upholding  of  such 
an  agreement  as  tending  to  the  honest  disclosure  of  value  on 
the  part  of  the  shipper,  and  the  exercise  of  that  degree  of  dili- 
gence on  the  part  of  the  carrier  which  is  commensurate  with 
the  value  of  the  particular  article  conveyed,  and  the  price 
paid  for  such  conveyance.     To  illustrate:  — 

A  has  a  box  of  tinware  of  the  value  of  five  dollars,  which  he 
wishes  to  send  to  Boston  by  B,  a  common  carrier.  The  box 
is  delivered  to  Bunder  an  agreement  similar  to  the  one  before 
us,  no  information  being  given  as  to  the  contents  of  said  box. 

What  is  the  degree  of  care  which  B  is  expected  to  exercise 
ia  the  transportation  of  this  box  ?  Manifestly,  that  degree 
of  care  which  is  commensurate  with  a  box  whose  value  does 
not  exceed  that  stipulated  in  the  contract,  to  wit,  fifty  dollars. 

B's  maximum  liability  in  case  of  loss  being  known  to  him 
beforehand,  he  will  naturally  exercise  such  a  degree  of  care 
as  would  ordinarily  insure  the  safe  delivery  at  its  destination 
4)f  an  article  of  this  value.     Moreover,  he  is  only  paid  for  as- 
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■nming  a  risk  to  the  extent  of  fifty  dollars,  and  he  has  gradu- 
ated hie  charge  for  carriage  accordingly. 

Such  an  agreement  certainly  strikes  one  as  eminently  fair 
and  reasonable.  Neither  party  is  deceived  or  misled  thereby. 
The  shipper,  on  the  one  hand,  is  insured  of  the  safe  delivery 
of  his  goods  at  their  destination,  or  their  value  in  money,  ia 
case  of  loss,  and  the  carrier,  on  the  other  hand,  proportions 
his  care  to  the  liability  which  he  has  assumed. 

Both  parties  thus  act  understandingly  and  intelligently; 
there  is  little  opportunity  for  fraud  on  the  part  of  the  shipper, 
and  none  for  overcharge  on  the  part  of  the  carrier. 

To  illustrate  again:  A  wishes  to  send  a  box  of  diamonds, 
Talued  at  five  hundred  dollars,  to  Boston,  Massachusetts,  and 
•mploys  B,  a  common  carrier,  to  transport  the  same  thence 
under  an  express  agreement,  which  stipulates,  amongst  other 
things,  that  the  value  thereof  is  fifty  dollars,  the  charge  for 
expressage  being  based  upon  that  valuation. 

As  in  the  former  case,  B  assumes,  and  has  the  right  to  as- 
sume, that  the  value  of  this  package  does  not  exceed  the  sum 
of  fifty  dollare,  and  he  therefore  proportions  his  care  accord- 
ingly. 

The  package  is  lost  by  B,  whereupon  A  seeks  to  hold  him 
liable  for  the  actual  value  of  said  package,  which  was  many 
times  larger  than  that  agreed  upon. 

B  was  only  paid  for  the  care  and  transportation  of  a  pack- 
age of  the  value  of  fifty  dollars,  and  the  degree  of  care  which 
he  used  was  sufficient  for  a  transaction  of  that  sort,  while  it 
was  quite  insufficient  for  a  transaction  of  the  sort  which  he  was 
induced  by  misrepresentation  on  the  part  of  A  to  undertake. 

Had  he  been  apprised  of  the  actual  value  of  this  package. 
he  would  have  exercised  that  degree  of  care  which  was  com- 
mensurate therewith,  and  would  also  have  graduated  his 
charge  accordingly. 

To  allow  A  to  repudiate  his  contract  with  B  in  case  of  loss, 
and  hold  the  latter  to  his  strict  coiiinion-law  liability,  under 
the  circumstances,  is  little  less  than  to  permit  him  to  perpe- 
trate a  fraud  under  the  guise  of  enforcing  a  legal  right. 

If  this  illustration  fairly  represents  the  case  at  bar,  and  it 
seems  to  us  that  it  does,  it  shows  the  unreasonableness  and  in- 
justice of  the  rule  of  liability  contended  for  by  the  plaintiff.  But 
the  main  contention  of  the  plaintiff  is  that  an  express  company 
cannot  limit  its  liability  for  loss  of  goods  occasioned  by  its 
own  uegligence,  and  in  support  thereof  he  cites  the  following 
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cases:  Grogan  v.  Adams  Express  Co.^  114  Pa.  St.  523;  60  Am. 
Rep.  360;  Brown  v,  Adams  Express  Co.,  15  VV.  Va.  812;  Mas- 
Kn  V.  Baltimore  etc.  R.  R.  Co.,  14  W.  Va.  180,  191;  35  Am. 
Rep.  748;  Isewhorn  v.  Just,  2  Car.  &  P.  76;  New  Jersey 
Steam  Nav.  Co.  v.  Merchant's  Bank,  6  How.  344;  Snider  v. 
Adams  Express  Co.,  63  Mo.  376,  383;  Union  Express  Co.  v. 
Graham,  26  Ohio  St.  595,  598;  Michigan  Cent.  R.  R.  Co. 
W.  Hale,  6  Mich.  243;  Western  Trans.  Co.  v.  Newhall,  24  111. 
466;  76  Am.  Dec.  760;  Graham  v.  Davis,  4  Oliio  St.  362;  62 
Am.  Dec,  285;  Muser  v.  American  Express  Co.,  1  Fed.  Rep. 
382;  Southern  Express  Co.  v.  Seide,  67  Miss.  609. 

These  cases  undoubtedly  sustain  the  position  of  the  plain- 
tiff in  this  respect;  and  we  are  not  only  not  disposed  to  ques- 
tion their  authority  upon  this  point,  but  to  agree  entirely 
therewith. 

We  do  not  think  that  it  is  competent  for  a  common  carrier 
to  stipulate  for  exemption  from  loss  occasioned  by  his  own 
negligence  or  that  of  his  servants.  Such  an  exemption  is  not 
just  and  reasonable  in  the  eyeof  the  law.  Nor  is  it  necessary 
for  us  to  so  hold  in  order  to  sustain  the  contract  under  con- 
sideration. For,  as  stated  by  Blatchford,  J.,  in  Hart  v.  Penn- 
sylvania  R.  R.  Co.,  112  U.  S.  331,  340,  "The  limitation  as  to 
value  has  no  tendency  to  exempt  from  liability  for  negligence. 
It  does  not  induce  want  of  care.  It  exacts  from  the  carriers 
the  measure  of  care  due  to  the  value  agreed  on.  The  carrier 
is  bound  to  respond  to  that  value  for  any  negligence.  The 
compensation  for  carriage  is  based  on  that  value.  Thesb'pper 
is  estopped  from  saying  that  the  value  is  greater.  The  ar- 
ticles have  no  greater  value  for  the  purposes  of  the  contract 
of  transportation  between  the  parties  to  that  contract.  The 
carrier  must  respond  for  negligence  up  to  tliat  value.  It  is 
just  and  reasonable  that  such  a  contract,  fairly  entered  into, 
and  where  there  is  no  deceit  practiced  on  the  shipper,  should 
be  upheld.  There  is  no  violation  of  public  policy.  On  the 
contrary  it  would  be  unjust  and  unreasonable,  and  would  be 
repugnant  to  the  soundest  principles  of  fair  dealing,  and  of 
the  freedom  of  contracting,  and  thus  in  conflict  with  public 
policy,  if  a  shipper  should  be  allowed  to  reap  the  benefit  of 
the  contract  if  there  is  no  loss,  and  to  repudiate  it  in  case  of 
loss." 

The  case  from  which  we  have  thus  quoted  was  one  in  which 
the  loss  happened  from  the  negligence  of  the  defendant. 

The  court  had  previously  declared  in  the  same  case,  p.  338, 
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that  "It  is  the  law  of  this  court  that  a  common  carrier  may, 
by  special  contract,  limit  his  common*law  liability;  but  he 
cannot  stipulate  for  exemption  from  the  consequences  of  his 
own  negligence,  or  that  of  his  servants,"  thus  expressly  affirm- 
ing the  doctrine  previously  laid  down  by  that  learned  court  ia 
New  Jersey  Steam  Nav.  Co.  v.  Merchant* a  Bank,  6  How.  344; 
York  Co.  V.  Central  Railroad,  3  Wall.  107;  Railroad  Co. 
V.  Lockioood,  17  Wall.  357;  Express  Co.  v.  Caldwell,  21  Wall. 
264;  Railroad  Co.  v.  Pratt,  22  Wall.  123;  Bank  of  Kentucky 
V.  Adams  Express  Co.^  93  U.  S.  174;  Railway  Co.  v.  StevenSt 
95  U.  S.  655. 

But,  although  the  loss  did  occur  from  the  negligence  of  the 
defendant,  the  court  upheld  the  agreement  as  to  the  value  of 
the  property,  on  the  ground,  as  forcibly  stated  in  the  opinion, 
that  "There  is  no  justice  in  allowing  the  shipper  to  be  paid  a 
large  value  for  an  article  which  he  has  induced  the  carrier  to 
take  at  a  low  rate  of  freight  on  the  assertion  and  agreement 
that  its  value  is  a  less  sum  than  that  claimed  after  a  loss.  It 
is  just  to  hold  the  shipper  to  his  agreement,  fairly  made,  as 
to  value,  even  where  the  loss  or  injury  has  occurred  through 
the  negligence  of  the  carrier.  The  effect  of  the  agreement  is 
to  cheapen  the  freight  and  secure  the  carriage,  if  there  is  no 
loss;  and  the  effect  of  disregarding  the  agreement,  after  a  loss, 
is  to  expose  the  carrier  to  a  greater  risk  than  the  parties  in- 
tended he  should  assume. 

"  The  agreement  as  to  value,  in  this  case,  stands  as  if  the 
carrier  had  asked  the  value  of  the  horses,  and  had  been  told 
by  the  plaintiff  the  sum  inserted  in  the  contract." 

The  rule  laid  down  in  Grogan  v.  Adams  Express  Co.,  114 
Pa.  St,  523,  60  Am.  Rep.  360,  a  case  much  relied  on  by  the 
plaintiff,  that  "an  express  company  cannot,  by  special  con- 
tract or  special  acceptance,  limit  its  liability  for  loss  of  goods, 
resulting  from  the  negligence  of  the  company  or  its  servants," 
is  not  in  conflict  with  the  case  just  quoted  from  upon  this 
point.  And  with  all  due  respect  to  the  learned  court  which 
rendered  this  decision,  we  think  that  it  misapprehended  the 
decision  in  Hart  v.  Pennsylvania  R.  R.  Co.,  112  U.  S.  331,  340, 
in  declaring  that  that  case  had  decided  that  a  common  car- 
rier could  limit  its  liability,  even  as  against  its  own  negli- 
gence. The  real  distinction  between  these  two  cases,  as  it 
eeems  to  us,  is  not  in  the  rule  adopted  by  each,  but  in  the  ap- 
plication thereof. 

In  the  Grogan  case  the  court  holds  that  an  agreement  as  to 
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value  in  case  of  loss  by  negligence  is  not  binding  on  the  par- 
ties, on  tlie  ground  as  we  understand  the  decision,  tiiat  to  hold 
the  contrary  would  be  to  uphold  the  carrier  in  stipulating 
against  his  own  negligence,  although  it  holds,  at  the  same 
time,  that  an  agreement  as  to  value  "  would  be  a  protection 
against  liability  beyond  that  amount  except  for  negligence." 

In  this  respect  the  court  followed  the  case  of  American  Ex- 
press  Co,  r.  Sands,  55  Pa.  St.  140,  and  Farnham  v.  Camden 
etc.  R.  R.  Co.,  55  Pa.  St.  53.  That  is  to  say,  these  cases 
hold  that  an  agreement  as  to  value  in  case  of  loss  is  valid  and 
binding,  excepting  only  where  the  loss  is  occasioned  by  the 
negligence  of  the  common  carrier  or  his  servant.  While  in 
the  Hart  case,  before  referred  to,  the  court  holds  that  the 
agreement  as  to  value  is  also  valid  and  binding  where  the 
loss  is  occasioned  by  the  negligence  of  the  common  carrier, 
and  that  so  to  hold  "  has  no  tendency  to  exempt  from  liabil- 
ity for  negligence." 

The  reasoning  in  the  last-named  case  is  cogent  and  con- 
vincing, and  we  are  disposed  to  adopt  the  same  in  preference 
to  the  authorities  which  hold  to  the  contrary.  See  also  Of 
penheimer  V.  United  States  Express  Co.,  69  111.  62;  18  Am.  Rep. 
696;  Kallmann.  United  States  Express  Co.,  3  Kan.  205;  Brehme 
V.  Adams  Express  Co.,  25  Md.  328;  Snider  v.  Adams  Express 
Co.,  63  Mo.  376;  Levy  v.  Southern  Express  Co.,  4  S.  C.  234; 
Boorman  v.  American  Express  Co.,  21  Wis.  154. 

We  therefore  decide  that  it  was  competent  for  tlie  parties  to 
agree  as  to  the  value  of  the  package  in  question,  in  case  of 
loss  by  negligence,  and  that,  having  thus  agreed,  they  are 
bound  thereby.  Judgment  must  therefore  be  entered  for  the 
plaintiff  for  the  sum  of  fifty  dollars. 


Carribrs  —  CoN'TRAOT  OF  Shipmemt.  — A  shipper  wlio  fills  out  a  blank 
receipt  contained  in  a  book  previously  furnisheil  by  a  carrier  for  his  use,  and 
obtains  the  signature  of  the  company's  agent  upon  deliveriiif;  him  a  package 
for  transportation,  will  be  presumed  to  know  the  contents  of  the  receipt, 
and  if  he  receives  such  receipt  without  objection,  his  assent  to  its  conditions 
vill,  in  the  absence  of  fraud,  be  conclusively  presumed:  Pacific  Express  Co. 
V.  Foley,  46  Kan.  457;  26  Am.  St.  Rep.  107,  and  note  with  cases  collected.  As 
iietweea  a  carrier  and  its  customers  who  have  notice  of  its  rules  before  ship- 
ments are  made,  the  presumption  is  ttiat  the  parties  contracted  with  refer. 
«noe  to  such  rules,  and  tliey  will  be  operative:  Miller  v.  Georgia  R.  R.  etc 
Co.,  88  Ga.  563;  30  Am.  St.  Rep,  170.  See  also  extended  not«  to  Htil  r. 
Syracuse  etc  R.  R.  Co,,  29  Am.  Rep.  166. 

CaRBIBRS  —  POWBR  TO   LlMFF  LIABILITY   FOR  NeOLIQBNCB.  — AlthOBgh  • 

«arrier  eannot  stipulate  for  absolute  exemption  from  liability  for  hia  negli- 
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ganos,  he  may  limit  sneh  liability  to  an  amonnt  stated  in  a  written  raceipt^ 
provided  such  contract  is  freely  and  fairly  entered  into  by  the  parties,  and  i» 
Juifc  and  reasonable  in  its  terms:  Pacific  Expreaa  Go.  ▼.  Foley,  46  Kau.  457; 
26  Am.  St.  Rep.  107,  and  note.  See  extended  note  to  Cfucajo  etc  li'y  Co.  v. 
C/iapmarif  23  Am.  St.  Rep.  593,  on  the  power  of  a  common  carrier  to  limit 
the  amount  of  his  liability  in  case  of  loss  to  a  sum  less  than  the  injury  sus- 
tained; also  extended  note  to  Cole  v.  Ooodwin,  32  Am.  Dec.  495.  For  a  fur- 
ther discussion  of  the  question  of  a  carrier's  power  to  limit  his  liability  for 
negligence,  see  Terre  Haute  etc  £.  R.  Co,  v.  Sherwood,  132  Ind.  129;  32  Aiu. 
6t.  Rep.  239  and  note. 


Capwell  v,  Sipr 

[17  Rhodb  Island,  476.] 

Pbivilkobs  of  Soitors.  —  A  Nonresident  Attendino  a  Court  am  a  Wrr* 
MESS  in  a  suit  to  which  he  is  a  party  is  not  exempt  from  the  service  of 
process  in  another  suit. 

PwviLEOE  OF  Witnesses.  — A  Nonresident  in  Attendanot  in  Cottrt  as 
Witness  in  a  suit  to  which  he  is  not  a  party  is  exempt  from  the  service 
of  process  in  another  suit. 

Pleading.  — Dilatory  Pleas  are  ree;arded  with  disfavor,  and  therefore  the 
matter  pleaded  must  be  stated  with  the  highest  degree  of  certainty  at- 
tainable in  a  plea,  namely,  with  that  degree  which  is  known  in  law  a» 
*•  certainty  to  a  certain  intent  in  every  particular,"  and  must  anticipate 
and  exclude  all  such  su])posable  matter  as  would,  if  alleged  on  the  op- 
posite side,  defeat  tlie  i>lea. 

Pleadinq  —  Pkivileoe  of  Witnesses. — A  dilatory  plea  alleging  that  the  dt- 
fendants  in  tlie  action  were  served  with  process  while  they  were  in  at- 
tendance upon  tlie  court  as  witnesses  in  the  suit  of  A  v.  B  is  not  suffi- 
cient if  it  fails  to  state  that  tliey  were  not  parties  to  such  suit  as  well 
as  witnesses  therein. 

Charles  A.  Wilson  and  Thomas  A.  JencJces,  for  the  plaintiff. 

Nicholas  Van  Slyck  and  Cyrus  M.  Van  Slyck,  for  the  de- 
fendants. 

Per  Curiam.  The  writ  in  this  case  is  a  writ  of  summonB. 
The  defen(]ant8  have  filed  three  pleas  in  abatement.  The 
first  sets  forth  that,  at  the  time  of  the  service  of  the  writ 
upon  them,  the  defendants  were  residents  and  citizens  of 
the  city  of  Cleveland,  in  the  state  of  Ohio,  and  were  in 
attendance  upon  this  court  in  a  suit  in  which  Atwood  cfe 
Co.  were  plaintiffs  and  these  defendants  were  defendants,  and 
that  these  defendants  were  in  the  state  of  Rhode  Island  solely 
for  the  purpose  of  being  in  attendance  upon  said  suit.  Th& 
•econd  plea  is  like  the  first,  except  that  it  sets  forth  that  the 
defendants  were  in  attendance  upon  this  court  in  a  suit  in 
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which  Atwood  <k  Co.  were  plaintiffs  and  these  defendants  were 
defendants  and  material  witnesses.  The  third  plea  is  also  like 
the  first,  except  that  it  sets  forth  that  the  defendants  were  in 
attendance  upon  this  court  as  witnesses  in  a  suit  at  law  en- 
titled Atwood  &  Co.  V.  Sipe  and  Sigler,  numbered  3690,  and 
omits  the  alleviation  at  the  close  that  the  defendants  were  in 
the  state  of  Rhode  Island  solely  for  the  purpose  of  being  in 
attendance  upon  said  suit.  To  these  pleas  the  plaintiff  ha» 
filed  a  general  demurrer. 

In  Baldwin  v.  Emerson,  16  R.  I.  304,  27  Am.  St  Rep.  741^ 
we  held  that  a  a  nonresident  suitor  attending  court  in  rela- 
tion to  his  suit  was  not  exempt  from  the  service  of  a  writ  of 
summons  against  him  in  another  suit,  not  being  within  the 
reason  of  the  rule  adopted  in  New  York  and  Minnesota,  and 
perhaps  in  some  other  states,  wliich  exempts  witnesses  from 
such  service.  Perhaps  if  it  appeared  that  the  party  to  the 
suit  was  a  merely  nominal  party,  without  any  personal  inter- 
est in  the  suit,  and  was  in  attendance  merely  as  such  for  the 
purpose  of  testifying,  he  would  be  entitled  to  exemption  from 
the  service  of  process  by  summons;  for  the  same  inducement 
might  then  be  necessary  to  procure  his  attendance  as  though 
he  was  merely  a  witness.  But  we  do  not  think  that  an  or- 
dinary suitor  who  is  personally  interested  in  the  result  of  the 
suit,  though  he  may  also  testify  in  the  trial  as  a  witness,  is 
on  that  account  entitled  to  exemption.  We  are  of  the  opinion, 
therefore,  that  the  first  and  second  pleas  are  insufficient. 

The  third  plea  sets  forth  that  the  defendants,  at  the  time 
of  the  service  of  the  writ  upon  them,  were  in  attendance  upon 
the  court  in  the  case  of  Atwood  &  Co.  v.  iSijtje  and  Sigler,  num« 
bered  3690,  as  witnesses.  We  think  this  plea  would  be  good 
if  it  it  were  sufficiently  certain  to  answer  the  requirement  of 
the  rule  relating  to  pleas  in  abatement.  In  regard  to  these 
the  greatest  strictness  is  insisted  upon.  The  matter  pleaded 
must  be  stated  with  the  highest  decree  of  certainty  attainable 
in  pleading,  namely,  with  that  degree  which  is  known  in  law 
as  "certainty  to  a  certain  intent  in  every  particular."  The 
reason  for  this  rigorous  requirement  is,  that  pleas  of  this  sort, 
dilatory  pleas  as  they  are  now  denominated,  the  object  of 
which  is  to  defeat  suits  upon  grounds  other  than  the  merits, 
are  regarded  with  disfavor.  Whenever,  therefore,  a  person 
•eeks  to  avail  himself  of  the  benefit  of  such  a  plea,  he  must 
bear  in  mind  that,  as  he  is  taking  advantage  of  merely  tech- 
nical defects,  he  must  do  sc  in  a  technically  accurate  manner^ 
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Sayg  Gould  in  his  Treatise  on  Pleading,  o.  3,  sec.  57:  "  Cer- 
tainty of  the  third  sort,  or  *  to  a  certain  intent  in  every  par- 
ticular,' requires  the  utniost  fullness  and  particularity  of  state- 
ment as  well  as  the  highest  attainable  accuracy  and  precision, 
leaving  on  the  one  hand  nothing  to  be  supplied  by  intend- 
ment or  construction,  and  on  the  otlier  no  supposable  special 
answer  unobviated."  "  The  rule  requiring  this  degree  of  cer- 
tainty is  a  rule,  not  of  construction  only,  but  also  of  addition, 
i.  e.,  it  requires  the  pleader  not  only  to  answer  fully  what  is 
necessary  to  be  answered,  but  also  to  anticipate  and  exclude 
all  such  supposable  matter  as  would,  if  alleged  on  the  oppo- 
site side,  defeat  his  plea."  Lord  Kenyon,  Ch.  J.,  in  Roberts  v. 
Moon,  5  Terra  Rep.  487,  remarks:  "The  court  cannot  hold  too 
strict  a  hand  over  these  sort  of  pleadings,  which  are  calcu- 
lated to  defeat  the  justice  of  the  case.  If,  indeed,  a  plea  in 
abatement  be  drawn  correctly,  the  court  cannot  deprive  the 
defendant  of  the  benefit  of  it.  But  if  there  be  the  least  in- 
accuracy in  it,  it  cannot  be  supported."  And  see,  also,  Chitty 
on  Pleading,  473;  1  Comyns'  Digest,  139;  Chetham  v.  Sleigh,  3 
Lev.  67;  Parsons  v.  Ely,  2  Conn.  377,  381;  Adams  v.  Hodsdon, 
33  Me.  225;  Tweed  v.  Libbey,  37  Me.  49.  And  so  great  is  the  dis- 
favor with  which  pleas  in  abatement  are  regarded,  that  it  is  not 
necessary  to  file  a  special  demurrer  to  such  a  plea,  but  a  gen- 
eral demurrer  reaches  all  defects,  not  only  of  substance,  but 
of  form  as  well:  Gould  on  Pleading,  c.  9,  sees.  11,  12;  Ellis 
V.  Ellis,  4  R.  L  110;  Hoppin  v.  Jenckes,  9  R.  I.  102;  Bullock  v. 
Bolles,  9  R.  L  501.  Tried  by  the  principles  we  have  stated, 
laid  down  in  the  authorities  cited,  it  is  evident  that  the  third 
plea  is  also  insufficient,  and  that  its  insufficiency  may  be 
taken  advantage  of  by  the  general  demurrer  filed.  Though 
the  defendants,  as  it  sets  forth,  were  in  attendance  upon  the 
court  in  the  suit  named  as  witnesses,  they  may  also  have 
been  in  attendance  as  parties  to  the  same  suit  directly  and 
personally  interested  in  the  result  of  the  litigation.  If  these 
additional  facts  had  been  alleged  by  the  plaintiff  by  way  of 
replication  to  the  plea,  and,  admitted  by  demurrer  or  upon 
issue  joined,  had  been  proved,  it  is  clear  in  our  opinion 
that  the  defense  set  up  in  the  plea  could  not  have  been 
maintained.  It  is  defective,  therefore,  in  that  it  does  not 
anticipate  and  exclude  all  such  supposable  matter  as  would, 
if  alleged,  defeat  the  plea,  or,  in  other  words,  in  tliat  it  does 
aofc  negative  the  attendance  of  the  defendants  in  any  other 
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Wpacity  than  as  witnesses,  or   as  nominal   parties  merely, 
not  personally  interested  in  the  result  of  that  suit. 

We  are  of  the  opinion  that  the  demurrer  should  be  8ub« 
tained  and  the  pleas  in  abatement  overruled. 


SurroBS  —  PElvn.EaE  o».  —  In  Baldwin  v,  Emerson,  16  R.  I.  304,  27  Am. 
St.  Rep.  741,  it  was  held  that  a  nonresident  suitor  attending  court  in  th» 
prosecution  of  a  suit  is  not  exempt  from  the  service  of  a  suinuions  against 
him  in  another  suit;  but  the  contrcary  doctrine  is  maintained  by  tlie  following 
ttues:  Parker  v.  Marco,  136  N.  Y.  585;  32  Am.  St.  Rep.  770;  Thornton  v. 
American  etc.  Machine  Co.,  83  Ga.  288;  20  Atn.  St.  Rep.  320,  and  note;  An- 
drewa  r.  Lembeck,  46  Ohio  St.  38;  15  Am.  St.  Rep,  547. 

WrrNKasB3  —  Pbivilegb  o».  —  A  resident  of  one  state  who  comes  into  an- 
•tber  as  a  witness  in  a  cause  pending;  there  is  exempt  from  process  for  th* 
•ommencement  of  a  civil  action  against  him  in  the  latter  state:  Boliviano  v. 
OUbert  Lock  Co.,  73  Md.  132;  25  Am.  St.  Rep.  582,  and  note;  Parker  v. 
Marco,  136  N.  Y.  585;  32  Am.  St.  Rep.  770,  and  note.  See  also  extended 
■ote  to  In  re  Healey,  38  Am.  Rep.  717-722. 

Pleadino  —  Dilatory  Pleas. — Errors  relating  to  the  form  of  the  pro- 
•MS  and  not  to  the  cause  of  action  are  in  the  nature  of  dilatory  pleas,  and 
•re  not  favored<  Wilms  v.  WhiU,  26  Md.  380,  90  Am.  Deo.  1 13.  The  great- 
Mt  accuracy  and  precision  are  required  in  framing  pleas  in  abatement,  as 
they  delay  the  trial  of  the  merits  of  the  action:  SoulJiard  r.  Hill,  44  Ale.  92; 
«  Am.  D«a  86. 


Central  Baptist  Church  and  Society  v.  Man- 
chester. 

[17  Rhodb  Island,  492.] 

JpBOMEWT  —  Who  Bound  by.  — One  not  a  Party  to  a  Record,  but  whose 
•oansel  is  present  and  participates  in  the  trial  of  an  action  against  his 
servant,  i^ent,  or  employee,  is  not  bound  by  the  judgment  therein, 
though  the  action  is  in  trespass  qua7'e  elausum,  and  the  defendant  relies 
vpon  the  title  of  such  third  person,  and  the  verdict  is  against  such  title. 

JVDOMENT  —  Who  Bound  by.  — To  Bind  One  not  a  Party  of  Record  by 
a  former  judgment  it  is  essential  that  he  should  have  openly  intervened 
in  the  former  snit,  assuming  its  direction  and  control,  to  the  knowledge 
ml  the  opposite  party,  for  the  prosecution  or  defense  of  some  interest  iu 
the  subject  of  the  suit,  or  to  avoid  a  liability  he  may  be  under  to  in- 
demnify  the  defendant  against  an  adverse  judgment. 

William  P.  Sheffield  and  Franci*  B.  Pechham,  for  the  plain- 

CkarU*  Acton  Ives  and  Frank  F.  Nolan^  for  the  defendant. 

Mattksgh,  C.  J.  This  is  an  action  of  trespass  and  eject- 
Bent  to  recover  possession  of  a  parcel  of  land,  situated  in 
Tlrtrton,  known  as  "  The  Fort  Point  Lot." 
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The  defendant  pleads  the  general  issue,  and  also  an  addi- 
tional plea,  in  which  he  sets  forth  that  in  a  suit  of  trespass 
quare  clausum  brought  by  him  in  this  court  against  one  James 
B.  Church,  the  defendant  therein,  said  Cliurch  pleaded  in  bar 
to  the  suit  that  the  soil  and  freeliold  in  the  locus,  which  was 
the  same  described  in  the  declaration  in  the  present  suit,  was 
in  the  Central  Baptist  Church,  the  present  plaintiff,  and  jus- 
tified the  doing  of  the  alleged  trespasses  as  the  servant,  agent, 
and  employee  of  the  said  Central  Baptist  Church;  that  to  this 
plea  he  replied,  traversing  the  allegation  of  title  to  the  close 
in  the  said  Central  Baptist  Cliurch,  and  that  upon  issue 
joined,  and  a  trial  before  a  jury,  a  verdict  was  returned  that 
the  property  named  in  the  declaration  was  not  tlie  soil  and 
freehold  of  the  Central  Baptist  Church,  and  that  at  the  March 
terra,  1891,  of  this  court,  judgment  in  said  action  was  rendered 
in  favor  of  the  defendant;  which  judgment  is  in  full  force  and 
effect,  and  is  unreversed,  unappealed  from,  and  in  every  re- 
spect finally  binding  upon  all  the  parties  who  actively  par- 
ticipated as  nominal  or  actual  parties  interested  in  said  ac- 
tion. The  additional  plea  further  avers  "  that,  in  said  action, 
it,  the  said  Central  Baptist  Church,  the  plaintifi"  herein,  was 
present  and  participating  at  the  trial,  both  in  the  person  of 
the  defendant,  James  B.  Church,  and  by  counsel,  and  is  bound 
by  the  judgment  therein;  and  that  said  judgment  is  an  adju- 
dication in  favor  of  the  present  defendant  as  between  him  and 
said  Central  Baptist  Church  as  to  the  title  to  the  said  close." 

To  this  additional  plea  the  plaintiff  has  demurred.  The 
question  raised  by  the  demurrer  is  the  validity  of  the  plea  of 
estoppel  by  the  judgment.  The  material  allegation  in  the 
plea  in  this  respect  is,  *'that  the  plaintiff  herein  was  present 
and  participating  at  the  trial  of  the  former  suit,  both  in  the 
person  of  the  defendant,  James  B.  Church,  and  by  counsel." 
The  allegations  that  the  plaintiff  is  bound  by  the  judgment, 
and  that  the  judgment  is  an  adjudication  in  favor  of  the  de- 
fendant as  between  him  and  the  plaintiff  as  to  the  title  to  the 
close,  are  not  averments  of  fact,  but  the  conclusions  of  the 
pleader  as  to  the  law.  Precisely  what  is  the  meaning  of 
the  allegation  that  the  plaintiflf  herein  was  present  and  parti- 
cipating at  the  trial  of  the  former  suit  in  the  person  of  the 
defendant  is  not  clear.  We  understand  it  to  be,  that  the 
plaintiff  is  to  be  deemed  to  have  been  so  present,  because 
the  defendant,  James  B.  Church,  was  its  servant,  agent,  and 
employee;  he  having  justified  the  acts  complained  of  as  tres- 
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passes,  as  such  servant,  agent,  and  employee.  If  this  con- 
struction be  correct,  the  question  comes  down  to  this:  Is  a 
person,  not  a  party  to  the  record,  whose  counsel  is  present 
and  participates  in  the  trial  of  a  suit  against  his  servant, 
■agent,  or  employee,  bound  by  the  judgment  rendered  in  the 
fluit. 

Wells,  in  his  treatise  on  Res  Adjudicata,  sec.  16,  in  dis- 
cussing the  question  who  are  parties  between  whom  a  prior 
judgment  is  a  bar  to  further  litigation,  says  that  these  may 
or  may  not  be  the  ostensible  parties  whose  names  stand  on 
the  record  in  the  primary  case,  and  quotes  Greenleafs  defini- 
tion, that  parties  are  all  persons  hiiving  a  right  to  control  tiie 
proceedings,  to  make  defense,  to  adduce  and  cross-examine 
witnesses,  and  to  appeal  from  the  decision,  if  any  appeal  lies. 
He  further  states  that  it  has  been  held  that  these  character- 
istics may  sufficiently  exist  without  making  a  party  an  act- 
ual party  to  the  record. 

In  Wood  V.  Ensel,  63  Mo.  193,  the  record  produced  in  evi- 
dence in  behalf  of  the  plaintiff,  by  which  he  sought  to  preclude 
the  defendant,  did  not  show  the  plaintiff's  name  as  a  party 
in  the  former  suit.  The  plaintiff  testified  that  he  was,  never- 
theless, an  active  participator  in  the  former  trial  respecting 
the  same  subject-matter,  claiming  the  property  in  dispute  as 
his  own,  appearing  as  a  witness  in  the  case,  and  in  the  ab- 
sence of  the  record  plaintiff,  who  claimed  the  property  only 
as  bailee  of  the  plaintiff,  assuming  control  and  direction  of 
the  case,  and  employing  and  paying  tlie  attorneys  for  its 
prosecution.  Tiie  court  held  that  such  facts  brought  tlie 
plaintiff  clearly  within  the  definition  of  a  party  to  the  former 
action,  notwithstanding  the  nonappearance  of  his  name  on 
the  record. 

In  Cecil  v.  Cecil,  19  Md.  72,  80,  81  Am.  Dec.  626,  the  court 
commenting  on  Greenleafs  definition  of  parties,  declares  that 
the  definition  is  an  aggregate,  and  that  all  the  enumerated 
qualities  must  meet  in  order  to  constitute  a  party.  The  court 
says:  "All  these  privileges,  not  any  one  of  them,  are  essen- 
tial to  the  assertion  and  protection  of  private  rights,  and  the 
investigation  of  the  truth.  Only,  therefore,  those  who  have 
enjoyed  them  collectively  should  be  concluded  by  a  deeiaioc, 
judgment,  or  decree." 

In  Black  on  Judgments,  sec.  540,  the  conditions  reqaisite 
to  conclude  a  person,  not  a  defendant  of  record,  by  the  result 
of  the  litigation  are  stated  to  be:   1.  That  the  person   inter- 


896  Central  Baptist  C.  &  S.  v.  Manchester.       [R.  L 

vening  should  come  in  for  the  assertion  or  protection  of  some 
claim  or  interest  of  his  own,  either  in  the  subject-matter  of 
the  litigation  or  consisting  in  a  responsibility  over  to  the  de- 
fendant which  will  attach  if  judgment  goes  against  hitn,  and 
resting  either  on  some  covenant  or  an  implied  obligation  to 
indemnify  him;  2.  That  he  must  have  defended  the  action 
avowedly,  and  with  notice  to  the  opposite  party,  and  not  upon 
a  secret  understanding;  and  3.  That  his  interposition  must 
have  been  so  complete  that  he  was  practically  substituted  for 
the  defendant  in  the  management  and  coritrol  of  the  case. 
And  it  is  said  that  it  is  not  enough  to  conclude  him  tiiat  he 
employed  the  attorney  who  appeared  for  the  defendant  of 
record,  or  testified  as  a  witness,  or  was  present  and  aided  in 
the  conduct  of  the  trial,  or  cross-examined  the  witnesses,  or 
lent  assistance  in  money  or  service  to  the  defendant,  or 
joined  in  taking  an  appeal:  Shroeder  v.  Lahrman,  26  Minn. 
87;  Cannon  Riv.  etc.  Ass^n  v.  Rogers,  42  IMinn.  123;  18  Am- 
St.  Rep.  497;  Brady  v.  Brady,  71  Ga.  71;  Majon  y.  Cowell^  51 
Cal.  478;  Lownsdale  v.  Portland,  1  Or.  381. 

It  is  evident  from  these  authorities  that  it  is  not  sufScient 
to  conclude  a  party  by  a  judgment  in  a  former  suit  against 
his  servant,  agent,  or  employee,  to  which  he  was  not  a  party 
of  record,  that  he  employed  an  attorney  who  was  present  for 
him  and  participated  in  the  trial,  since  to  bind  one,  not  a 
party  of  record,  by  a  former  judgment,  it  is  essential  that  he 
ihould  have  openly  intervened  in  the  former  suit,  assuming 
its  direction  and  control,  to  the  knowledge  of  the  opposite 
party,  for  the  prosecution  or  defense  of  some  interest  in  the 
subject  of  the  suit,  or  to  avert  a  liability  he  may  be  under  to 
indemnify  the  defendant  against  an  adverse  judgment.  Tlie 
plea  is  insufBcient,  in  that  it  does  not  contain  allegations  to 
that  effect.  The  demurrer  must,  therefore,  be  sustained,  and 
the  plea  be  overruled. 

Having  reached  this  conclusion,  it  is  unnecessary  to  con- 
sider the  effect  of  the  resolution  of  the  general  assembly, 
set  forth  in  the  replication  to  the  plea,  filed  subject  to  the 
<lemurrer  to  the  plea. 

JtrooMKNTa  —  Who  Bouwd  by. — The  doctrine  of  former  adjndicatfan  ii 
limited  in  actions  in  personam  to  parties  and  priries,  and  the  party  who  in- 
Tokes  it  must  be  one  who  tendered  to  the  other  an  issue  to  which  the  latter 
oould  haye  demurred  or  pleaded:  Jones  y.  Vert,  121  lad-  140;  16  Am.  St 
Rep.  379.  One  not  a  party  to  an  action  cannot  b«  estopped  nor  claim  an 
eatoppel  agaiuit  the  plaintiff  by  the  judgment  on  the  ground  that  he  wa»  the 
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real  party  in  interest,  unless  he  conducted  the  defense  openly  and  to  the 
knowledge  of  the  plaintiff,  and  for  the  defense  of  his  own  interests:  Cannon 
Riv.  etc.  Ass'n  r.  Rogers,  42  Minn.  123;  18  Am.  St.  Rep.  497,  and  note; 
Smith  V.  United  States  Expi-eas  Co.,  135  111.  279.  For  a  further  discussion  of 
this  subject,  see  the  extended  notes  to  Oould  v.  Sternburg,  15  Am.  St.  Rep. 
142;  Hill  V.  Bain,  2  Am.  St.  Bep.  876,  and  note  to  SauU  t.  Freeman^  12  Am. 
St.  Rep.  199. 


Butler  v.  Baker. 

[17  Rhodk  Island,  682.] 
Bbokbr,  whsit  Entttlbd  to  Commissions.  —  Before  a  broker  ean  recover 
eommissions  for  aelling  property  it  must  appear  that  he  procured  a  pur- 
chaser of  sufficient  pecuniary  ability  to  make  a  purchase.  Though  the 
person  procured  by  the  broker  enters  into  a  contract  of  purchase,  yet  if 
he  is  not  able  to  comply  with  his  contract,  and  the  seller,  in  accepting 
him  as  the  purchaser,  did  not  rely  upon  his  own  judgment,  but  rather 
apon  that  of  the  broker,  the  latter  is  not  entitled  to  commissions.  The 
production  by  the  broker  of  a  person  as  a  purchaser  is  an  implied  repre- 
sentation on  his  part  that  sach  person  is  able  financially,  m  well  as  rtttdf 
and  willing,  to  purchase. 

John  W.  Hogan  for  the  plaintiff. 

Edward  C.  Dubois  for  the  defendant. 

Matteson,  C.  J.  Tliis  is  an  action  of  assumpsit  to  recover 
compensation  claimed  to  be  due  to  the  plaintiff  as  a  real  es- 
tate broker.  The  plaintiff  testified  at  the  trial  in  the  court  of 
comnQon  pleas  that  he  contracted  with  the  defendant  to  find 
A  purchaser  of  his  estate  for  $2,800,  and  that  the  defendant 
agreed  with  him  that  he  should  have  as  his  commission  for 
the  sale  all  that  the  estate  should  bring  over  $2,8Q0;  that  he 
found  a  purchaser  named  Bronson  for  the  property,  at  the 
price  of  $2,850,  and  brought  him  to  the  plaintiff's  agent;  that 
Bronson  paid  $25  on  account  of  the  purchase  money  to  the 
plaintiff's  agent,  who  gave  him  a  receipt  therefor,  as  received 
from  Bronson's  wife,  dated  September  17,  1890,  and  reciting 
that  the  remainder  of  the  purchase  money,  $2,825,  was  to  be 
paid  on  delivery  of  the  deed  on  or  before  October  1,  1890. 
The  plaintiff  requested  the  court  to  instruct  the  jury  that  on 
such  a  contract  as  the  one  in  suit  a  broker  is  entitled  to  his 
commission  upon  the  production  of  a  purchaser  ready  and 
willing  to  purchase  on  the  seller's  terms  and  the  making  of  » 
contract  to  that  effect,  although  the  buyer  is  afterwards  un- 
willing or  unable  to  consummate  the  contract.  The  court 
declined  to  give  the  instruction,  but  charged  the  jury  that  the 

AM.  St.  &&r»  Vol.  XXXIIL  —67 


898  BuTLEB  V.  Baeeb.  [R.  L 

conbract  being  that"the  broker  should  bring  a  purchaser,  th« 
law  required  hira,  in  order  to  entitle  himself  to  a  commission, 
to  produce  a  person  able  as  well  as  ready  and  willing  to  pur- 
chase the  estate.  The  plaintiff  excepted  to  the  charge  ai 
given,  but  not  to  the  refusal  of  the  court  to  give  the  instruc- 
tion requested.  The  jury  returned  a  verdict  for  the  defend- 
ant, and  the  case  is  before  us  on  the  exception  stated,  and 
also  upon  an  exception  to  the  ruling  of  the  court  relating  to 
the  admission  of  testimony. 

The  plaintiff  has  argued  the  case  as  though  his  exception 
to  the  charge  as  given  covered  the  refusal  to  give  the  instruc- 
tion requested.  The  question  argued,  and  doubtless  intended 
to  be  raised,  is  not  strictly  before  us  for  the  reason  stated. 
Inasmuch,  however,  as  it  is  open  to  the  plaintiflF  to  raise  the 
question  by  a  petition  for  new  trial  on  the  ground  that  the 
verdict  is  against  the  evidence,  we  have  thought  it  proper  to 
give  our  views  upon  it.  That  question  is,  whether  it  is 
enough  to  entitle  a  broker  to  his  commission  that  he  has  pro- 
duced a  person  as  a  purchaser  of  an  estate  who  is  ready  and 
willing  to  purchase  Ujion  the  seller's  terms,  and  a  contract 
has  been  entered  into  to  that  effect  between  the  seller  and 
the  person  produced,  or  whether  it  must  also  appear  that  the 
person  produced  is  of  sufficient  pecuniary  ability  to  make  the 
purchase.  The  plaintiff  contends  that  the  signing  of  the  re- 
ceipt setting  forth  the  terms  of  the  contract  of  sale  was  an 
acceptance  of  Bronson  as  a  purchaser,  and  that  he  thereby 
became  entitled  to  his  commission,  his  contract  having  then 
been  completed,  without  reference  to  Bronson's  ability  to  per- 
form the  contract  of  purchase.  We  do  not  assent  to  this 
position.  The  production  of  a  person  as  a  purchaser  was  an 
implied  representation  by  the  plaintiff  to  the  defendant  that 
Bronson  was  able  financially,  as  well  as  ready  and  willing,  to 
purchase.  The  case  does  not  show  that  the  defendant  had 
any  previous  knowledge  of  Bronson,  or  exercised  any  inde- 
pendent judgment  of  his  own  concerning  Bronson's  ability  to 
purchase,  but  rather  that  in  signing  the  receipt,  and  thereby 
accepting  Bronson  as  purchaser,  he  relied,  as  he  had  a  right 
to  rely,  upon  this  implied  representation  arising  out  of  the 
plaintiflf's  duty  under  the  contract.  The  relation  between  a 
broker  and  his  employer  is  of  a  confidential  nature,  requiring 
the  utmost  good  faith  on  the  part  of  the  former  to  the  latter, 
and  entitling  the  latter  to  the  benefit  of  the  former's  skill, 
knowledge,  and  advice.   It  is  scarcely  to  be  presumed  that  the 
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defendant,  knowing  absolutely  nothing,  so  far  as  the  testimony 
shows,  concerning  Bronson's  financial  responsibility,  would 
have  accepted  him  as  a  purchaser  unless  he  did  so  in  reliance 
upon  the  duty  of  the  plaintiff  to  bring  a  person  capable  of  be- 
coming a  purchaser,  or,  in  other  words,  possessing  the  requisite 
pecuniary  ability  to  make  the  purchase.  The  plaintiff's  duty 
as  a  broker  to  the  defendant  as  his  employer  required  him  to 
give  to  the  defendant,  before  the  defendant  entered  into  the 
cotitract  with  Bronson,  such  knowledge  as  he  possessed  in 
relation  to  Bronson's  financial  responsibility,  or,  if  he  had  no 
knowledge  concerning  it,  to  at  least  have  so  notified  the  de- 
fendant, in  order  to  give  the  defendant  opportunity  to  inves- 
tigate the  matter  for  himself  Had  he  done  so,  and  the 
defendant  had  exercised  his  own  independent  judgment,  and 
accepted  Bronson  as  a  purchaser,  a  very  different  question 
would  have  been  presented.  As  he  failed  to  do  so,  we  do  not 
think  he  is  entitled  to  compensation  if  Bronson  proved  to  be 
irresponsible  financially,  notwithstanding  the  fact  that  in  the 
circumstances  mentioned  the  defendant  entered  into  a  con- 
tract with  Bronson  for  the  sale  of  the  property. 

We  find  no  case  which  holds  that  a  broker  has  fulfilled  his 
undertaking  by  presenting  a  person  as  a  purchaser  who  is 
not  fiaancially  able  to  make  the  purchase.  In  Iselin  v.  Grif' 
Jith,  62  Iowa,  668,  670,  it  is  said:  "Something  more  than  a 

mere  offer  to  purchase  should  be  shown Such  an  offer 

might  be  made  by  one  without  means,  nor  in  any  condition  to 

comply  with  the  terms  of  the  sale An  offer  from  such 

a  one  ought  not  to  be  considered  as  constituting  the  perform- 
ance of  the  plaintiff's  undertaking  to  negotiate  a  sale  of  the 
land":  See  also  McGavocky.  Wacdlief,  20  How.  221;  Barnard 
V.  Monnot,  1  Abb.  App.  108;  Simonson  v.  Kissick,  4  Daly,  143; 
Ducloi  V.  Cunningham,  102  N.  Y.  678;  Kimberly  v.  Henderson, 
29  Md.  512;  Sievers  v.  Griffin,  14  111.  App.  63;  Leahy  v.  HaiVf 
33  111.  App.  461;  Zeidler  v.  Walker,  41  Mo.  App.  118;  Mc- 
Laughlin v.  Wheeler  (S.  Dak.,  Jan.  30,  1891),  47  N.  W.  Rep. 
816. 

The  oases  differ  as  to  the  question  on  whom  rests  the  bur- 
den of  proof  in  showing  the  financial  ability  of  the  proposed 
purchaser.  The  following  hold  that  the  burden  ia  on  the 
plaintiff  suing  for  his  commission,  on  the  ground  that  it  is  a 
part  of  his  undertaking  to  produce  a  person  of  sufficient 
financial  ability:  laelin  v.  Griffith,  62  Iowa,  668;  Coleman  v. 
AUad€t  13  Bush,  358;  Pratt  v.  Hotchkiss^  10  111.  App.  603; 
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Leahy  v.  TTair,  33  111.  App.  461;  Zeidler  v.  Walker,  41  Mo. 
App.  118.  The  following,  on  the  other  hand,  hold  that  the 
burden  is  on  the  defendant,  on  the  ground  that  it  is  to  be 
presumed,  until  the  contrary  appears,  that  the  person  pro- 
cured as  a  purchaser  is  solvent  and  pecuniarily  able  to  make 
the  purchase:  Cross  v.  Broom,  31  Minn.  484;  IJart  v.  IloffniaUf 
44  How.  Pr.  168;  Simonsou  v.  Kissick,  4  Daly,  143;  Cook  v. 
Kroemeke,  4  Duly,  268.  It  is  not  necessary  for  us  to  decide 
this  question.  No  testimony  was  adduced  by  the  plaintiff 
in  relation  to  Bronson's  financial  responsibility,  although 
the  plaintiff  called  him  as  a  witness  to  other  matters.  On 
the  part  of  the  defendant,  it  was  shown  that  on  October  1, 
1890,  the  last  day  of  the  period  limited  for  the  payment  of 
the  residue  of  the  purchase  money  and  the  delivery  of  the 
deed,  Bronson,  instead  of  going  prepared  to  pay  the  money 
and  take  the  deed,  went  to  ask  for  additional  time  in  which 
to  obtain  the  money,  and  that,  though  the  defendant  held 
himself  in  readiness  to  complete  the  sale  on  his  part  for  four 
weeks  thereafter,  Bronson  did  not  obtain  the  money  and  con- 
Bummate  the  purchase. 

We  think  that  this  evidence,  in  the  absence  of  anything  to 
the  contrary,  warranted  the  court  in  instructing  the  jury  that 
they  might  infer  from  it,  and  the  jury  in  finding,  that  Bron- 
Bon  was  not  of  sufficient  pecuniary  ability  to  consummate  the 
purchase. 

The  testimony  admitted,  subject  to  the  plaintiflT's  excep- 
tion, related  to  what  took  place  between  the  defendant  and 
Bronson  in  reference  to  the  contract  after,  as  the  plaintiff 
claimed,  he  was  entitled  to  his  commission  by  the  accept- 
ance of  Bronson  as  a  purchaser  by  the  defendant.  In  the 
view  of  the  case  we  have  taken,  the  testimony  was  properly 
admitted. 

Exceptions  overruled,  and  judgment  of  the  court  of  com- 
mon pleas  affirmed  with  costs  of  this  court. 

Brokers  —  When  EifTiTitD  to  Commissiom — iNABitrrr  o»  PcRCHAsnt 
VO  CoMPLETB  CoNTRACTT.  — This  subject  u  thoroughly  treated  in  KaUejf  ▼. 
Baker,  132  N.  Y.  1;  28  Am.  St.  Rep.  642,  and  an  extended  not*  thereta 
B«e  also  Ward  r.  Cobb,  148  Masa.  518;  12  Am.  St  Rap.  687,  wd  mU}  aot* 
to  Waikm-  ▼.  Osgood,  93  Am.  Deo.  175. 
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DoDQH  V.  Granger. 

[17  Rhodb  Islakd,  664.] 
MwiciPAt.  Corporations.  — Mbmbbks  of  a  Munioipal  Fmi  Dbpartmbht 
ar*  public  officers,  for  whose  negligence  the  municipality  is  not  answer* 
able.  No  exception  to  this  rule  arises  from  the  fact  that  the  negligent 
act  complained  of  was  not  done  at  a  fire,  but  consisted  in  negligently 
placing  a  ladder  across  a  sidewalk  in  front  of  an  engine  house. 

William  W.  Blodgett,  Edward  W.  Blodgett,  and  Willard  B, 
Tanner^  for  the  plaintiff. 

Nicholas  Van  Slyck  and  Cyrus  M.  Van  Slyck,  for  the  defend- 
ant 

TiLLTNQHAST,  J.  This  is  an  action  of  trespass  on  the  case 
to  recover  damages  from  the  city  of  Providence,  for  injuries 
resulting  from  the  alleged  negligence  of  said  city  in  failing  to 
keep  a  certain  public  street  or  higliway,  known  as  Exchimge 
Place,  in  suitable  repair,  so  that  it  should  be  safe  and  conve- 
nient for  travelers. 

The  declaration  sets  out  that  some  of  the  members  of  the 
fire  department  of  said  city  connected  with  the  fire-engine 
house  known  as  Station  No.  1,  situated  on  said  Exchange 
Place,  for  the  purpose  of  more  easily  cleaning  said  station, 
placed  one  of  the  hook-and-ladder  trucks  belonging  to  said 
city,  and  in  the  care  and  under  the  control  of  said  fire  de- 
partment, so  that  one  of  the  ladders  projected  across  the  side- 
walk directly  in  front  of  said  engine  house,  whore  it  was 
allowed  to  remain  for  the  space  of,  to  wit,  one  hour,  and  that 
the  plaintiff,  while  passing  along  said  sidewalk  between  four 
and  five  o'clock  in  the  afternoon,  in  the  exercise  of  due  care, 
came  in  contact  with  the  said  ladder  and  was  injured.  It 
also  sets  out  that  the  members  of  said  fire  department  had 
been  for  a  long  time  prior  thereto,  to  wit,  for  the  space  of  ten 
years  prior  to  said  accident,  in  the  frequent  and  daily  habit 
of  placing  their  trucks  so  that  the  ladders  thereof  would  pro- 
ject across  said  sidewalk  in  front  of  said  house,  without  warn- 
ing to  the  public,  at  all  hours  of  the  day. 

The  defendant  demurs  to  the  declaration  on  the  ground  that 
the  members  of  the  fire  department  are  public  oflBcers,  for 
whose  negligent  acts  the  city  is  not  liable. 

The  plaintiff,  while  admitting  the  general  doctrine  con- 
tended for  by  the  defendant  in  support  of  its  demurrer,  yet 
claims  that  the  case  stated  in  the  declaration  is  not  governed 
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by  the  rule  announced,  for  the  reason  that  the  act  complained 
of  was  not  one  which  was  done  at  a  fire,  or  on  the  way  to  or 
returning  from  a  fire,  but  was  the  negligently  placing  of  a 
truck  at  said  station  and  leaving  it  there  so  tliat  the  project- 
ing ladders  formed  an  obstruction  to  the  street  and  sidewalk^ 
for  which  the  city  is  liable  the  same  as  if  said  obstruction  had 
been  placed  there  by  a  mere  stranger. 

We  do  not  think  that  the  plaintiff's  position  is  tenable.  It 
is  the  duty  of  the  fire  department  to  take  care  of  its  apparatus 
and  keep  it  in  proper  condition  for  use,  as  well  as  to  use  it  for 
the  extinguishment  of  fires,  and  the  members  of  said  depart- 
ment are  acting  in  the  line  of  their  duty  while  so  taking  car© 
of  said  appliances  as  fully  as  when  actually  engaged  in  ex- 
tinguishing fires. 

The  efficiency  and  usefulness  of  such  a  department  must 
necessarily  depend  very  largely  upon  the  diligence  exercised 
in  the  management  and  care  of  its  appliances  when  not  ia 
actual  service,  so  that  the  same  may  at  all  times  be  in  proper 
condition  for  instant  use.  The  cleaning  of  the  station  hous» 
referred  to  in  the  declaration  was  evidently  necessary  and 
proper,  both  on  account  of  the  health  and  comfort  of  the  fire- 
men stationed  there,  and  also  for  the  better  protection  and 
preservation  of  said  appliances. 

It  is  evidently  necessary  that  the  horses  belonging  to  th* 
department  should  be  taken  care  of  and  exercised,  that  hose 
and  hydrants  should  frequently  be  tested,  and  that  theentiro 
apparatus  should  be  kept  in  the  best  of  repair.  And  we  fail 
10  see  that  the  city  is  any  more  responsible  for  the  negligence 
of  the  members  of  said  department  when  in  the  performance 
of  these  duties  than  when  in  the  performance  of  the  more  im- 
portant duty  of  extinguishing  fires.  The  case  of  Welnh  v.  Vil- 
lage  of  Rutland^  56  Vt.  228,  48  Am.  Rep.  762,  is  quite  similar 
in  several  respects  to  the  case  at  bar.  In  that  case,  a  hydrant 
connected  with  the  aqueduct  pipe  having  become  frozen,  on» 
of  the  assistant  engineers  was  directed  by  the  village  trustees 
to  thaw  out  the  same  at  the  expense  of  the  village.  This  he 
proceeded  to  do,  using  for  the  purpose  the  steam  fire  engine 
belonging  to  the  fire  department.  The  water  which  was  al- 
lowed to  escape  from  the  hydrant  in  order  to  clear  it  of  broken 
ice  froze  in  the  street,  and  the  plaintiff  falling  thereon  was 
injured.     But  it  was  held  that  the  plaintiff  could  not  recover. 

The  court  said:  "The  propriety  and  necessity  of  thawing 
out  the  hydrants  is  not  disputed;  and  putting  them  in  condi- 
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tion  for  effective  service  in  case  of  a  fire  which  was  liable  to 
occur  at  any  moment  was  not  only  directly  in  the  line  of  duty 
prescribed  by  the  ordinance  just  quoted,  but  also  as  import- 
ant a  part  of  the  general  duty  to  protect  from  and  extinguish 
fires  as  would  be  the  laying  of  hose  or  hauling  of  fire  appar- 
atus while  a  conflagration  was  in  actual  progress."  .... 
The  court  further  said:  "If  the  defendant  were  liable  in  this 
this  case,  it  would  be  impossible  to  avoid  a  similar  conclusion 
in  a  case  of  a  negligent  or  careless  act  in  putting  the  hydrants 
in  order  for  efficiency,  or  in  the  use  or  repair  of  any  of  the  fire 
apparatus,  or  indeed  any  negligence  or  carelessness  of  firemen 
while  in  active  service  at  a  fire,  and  that  would  be  a  state  of 
law  which,  it  must  readily  be  seen,  cities  and  villages  could 
not  live  under." 

In  Fisher  v.  Boston,  104  Mass.  87,  6  Am.  Rep.  196,  the  city 
was  held  not  to  be  liable  for  a  personal  injury  to  the  plaintiflf 
eaused  by  the  bursting  of  the  hose  attached  to  a  fire  engine. 
Gr;iy,  J.,  said:  "In  the  absence  of  express  statute,  municipal 
corporations  are  no  more  liable  to  actions  for  injuries  occa- 
sioned by  reason  of  negligence  in  using  or  keeping  in  repair 
the  fire  engines  owned  by  them,  than  in  the  case  of  a  town 
house  or  a  public  way.  It  makes  no  difference  whether  the 
legislature  itself  prescribes  the  duties  of  the  officers  charged 
with  the  repair  and  management  of  fire  engines,  or  delegates 
to  the  city  or  town  the  definition  of  those  duties  by  ordinance 
or  by  by-law.  However  appointed  or  elected,  such  persons 
are  public  officers  who  perform  duties  imposed  by  law  for  the 
benefit  of  all  the  citizens,  the  performance  of  which  the  city 
or  town  has  no  control  over,  and  derives  no  benefit  from  in  its 
corporate  capacity.  The  acts  of  such  public  officers  are  their 
own  official  acts,  and  not  the  acts  of  the  municipal  corpora- 
tion or  its  agents."  In  the  case  of  Burrill  v.  City  of  Augusta, 
78  Me.  118;  57  Am.  Rep.  788,  the  plaintiff  alleged  that  the 
officers  of  the  fire  department  of  the  defendant  city,  having 
occasion  to  use  a  steam  fire  engine  belonging  to  said  city  for 
A  necessary  purpose,  after  said  use  carelessly  and  negligently 
allowed  the  engine  to  stand  within  the  limits  of  a  public  street 
in  said  city,  and,  while  so  standing  negligently  drew  the  fire 
and  permitted  the  steam  to  escape  therefrom  with  a  great 
noise,  whereby  the  plaintiff's  horse,  which  she  was  rightfully 
driving  upon  the  street,  was  frightened,  ran  away,  and  the 
plaintiff,  without  any  fault  on  her  part  was  thrown  to  the 
ground  and  injured.     The  defendant  demurred  to  the  deci^^a,- 
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tion,  and  the  demurrer  was  sustained  on  the  ground  that  a 
municipal  corporation  is  not  liable  for  the  negligent  acts  of 
its  fire  department  while  in  the  discharge  of  their  official 
duties.  See,  also,  7  Am.  &  Eng.  Ency.  of  Law,  997,  998, 
and  cases  cited;  Dillon  on  Municipal  Corporations,  4th  ed., 
sec.  976,  and  cases  cited;  Aid  rich  v.  Tripp,  11  R.  I.  141; 
23  Am.  Rep.  434;  Wixon  v.  Newport,  13  R.  I.  454;  43  Am. 
Rep.  35. 

We  do  not  wish  to  be  understood  to  hold  that  a  city  may 
not  be  liable  for  damages  resulting  from  an  obstruction  wrong- 
fully placed  and  unreasonably  continued  in  a  highway  by  the 
fire  department.  For  it  being  the  duty  of  towns  and  cities  to 
keep  their  highways  in  repair,  so  that  the  same  shall  be  safe 
and  convenient  for  travellers,  it  follows  that  a  liability  would 
arise  for  permitting  a  nuisance  to  exist  in  a  highway  after  due 
notice  thereof,  no  matter  by  whom  it  should  be  caused. 

But  we  do  not  think  that  the  acts  charged  in  the  plaintiff's 
declaration,  under  the  circumstances  therein  set  forth,  can  bo 
held  to  constitute  such  a  nuisance. 

The  question  raised  as  to  whether  the  declaration  sufficiently 
shows  that  the  defendant  had  notice  of  the  alleged  obstruction, 
therefore,  is  of  no  importance 

Demurrer  sustained.  ____ 

Municipal  Corporations  —  Liability  tor  Neolioent  Acts  of  Mem- 
bers or  Firs  Department.  —  A  city  is  not  liable  for  the  negligent  act 
of  its  fireman  in  so  opening  the  door  to  an  engine  house  as  to  injure  a  pedes* 
triau  on  the  sidewalk:  Kies  v.  City  of  Erie,  135  Pa.  St.  144;  20  Am.  St.  Rep. 
867.  A  municipal  corporation  is  not  liable  for  the  negligence  of  its  fire  de« 
partment:  Welsh  v.  Rutland,  56  Vt.  228;  48  Am.  Rep.  762;  Wilcox  v.  Chicago, 
107  111.  334;  47  Am.  Rep.  434;  Robiruon  v.  Evansville,  87  Ind.  334;  44  Am. 
Rep.  770;  Greenwood  r.  Louisville,  13  Bush.  226;  26  Am.  Rep.  263;  Hayes  r. 
Oshkosh,  33  Wis.  314;  14  Am.  Rep.  760;  Heller  v.  Sedalia,  53  Mo.  159;  14 
Am.  Rep.  444,  and  note;  Torbtish  v.  Norwich,  38  Conn.  225;  9  Am.  Rep, 
395;  Jetoeit  v.  New  Haven,  38  Conn.  368;  9  Am.  Rep.  3S2;  Fi-i/ixr  v.  Boston, 
104  Mass.  87;  6  Am.  Rep.  196;  Wheeler  v.  Cincinnati,  19  Ohio  St.  19;  2  Am. 
Rep.  368,  and  also  the  cases  cited  in  the  opinion  to  the  leading  case. 
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Allen  v.  Keily. 

(17  Rhode  Island,  731.  J 
A  Landlord  mat  Forcibly  Eject  a  Tenant  from  His  Premises  Amm 
THE  Expiration  of  His  Lease,  though  the  tenant  is  in  possession  un- 
der a  fair  claim  of  right  to  remain  a  tenant.  If  the  tenancy  has  in  fjwt 
terminated,  he  ia  a  mere  trespasser,  and  the  landlord  has  the  right  t« 
Qse  so  much  force  as  ia  reasonably  necessary  to  expel  him. 

John  M.  Brennan,  for  the  plaintiffs. 

George  J,  West  and  John  Palmer,  for  the  defendant. 

TiLLiNQHAST,  J.  The  only  question  raised  by  the  excep- 
tions taken  to  the  rulings  of  the  court  in  this  case  is,  whether 
a  landlord  can  forcibly  eject  a  tenant  from  his  premises,  after 
the  expiration  of  the  tenancy,  if  the  tenant  holds  possession, 
in  good  faith,  under  a  color  and  reasonable  claim  of  right. 

The  defendant  requested  the  court  to  charge  the  jury  as 
follows,  viz:  — 

1.  "If  the  landlord  enter  and  expel  the  occupant  who 
wrongly  holds  a  tenement,  but  uses  no  more  force  than  is  rea- 
sonably necessary  to  accomplish  this,  he  will  not  be  liable  to 
an  action  of  assault  and  battery,  although,  in  order  to  effect 
such  expulsion  and  removal,  it  becomes  necessary  to  use  bo 
much  force  and  violence  as  to  subject  him  to  an  indictment 
at  common  law  for  a  breach  of  the  peace,  or  under  the  stat- 
ute for  making  forcible  entry." 

2.  "  If  the  plaintiff  was  in  possession,  but  the  rent  was  due 
more  than  fifteen  days  after  demand,  the  plaintiff  was  a  mere 
trespasser  and  could  be  expelled  by  the  defendant." 

These  requests  were  refused  by  the  court,  and  the  following 
was  charged  in  lieu  thereof,  viz.:  "One  in  possession  under  a 
reasonable  claim  and  color  of  right,  honestly  believing  it,  has 
a  right  to  maintain  his  possession,  and  no  personal  violence 
can  be  used  to  expel  him  ....  If  Mrs.  Baldwin  was  in  pos- 
session under  a  claim  of  right,  the  defendant  had  no  right  to 
use  any  degree  of  personal  force  to  expel  plaintiff." 

In  explanation  of  its  charge,  and  refusal  to  charge  as  re- 
quested, the  court  stated  the  law  ap})licable  to  the  case  on 
trial  to  be  as  follows,  viz.:  "  That  an  owner  has  the  right  to 
put  an  undoubted  trespasser  off  his  premises.  But  if  one  is 
out  of  possession  of  property  luild  by  another  under  a  color 
find  reasonable  claim  of  right,  he  has  no  right  to  use  personal 
violence  to  regain  possession.     Hence,  if  Mrs.  Baldwin  was  in 
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possession  under  a  fair  claim  of  right  to  remain  a  tenant,  or 
under  her  husband's  tenancy,  on  the  ground  that  the  defend- 
ant had  money  belonging  to  one  of  them  in  his  possession, 
more  than  the  amount  of  rent  due,  on  account  of  which  her 
occupation  had  been  recognized,  he  had  no  right  to  use  per- 
sonal violence  to  eject  her."     We  think  this  was  error. 

The  question  at  issue,  in  so  far  as  the  tenancy  in  question 
was  concerned,  was,  whether  or  not  it  had  been  terminated. 
If  it  had,  the  plaintiff  was  a  mere  trespasser,  and  the  defend- 
ant had  the  right  to  use  so  much  force  as  was  reasonably  ne- 
cessary to  expel  her.  If  the  tenancy  had  not  been  terminated,. 
she  was  not  a  trespasser,  and  the  defendant  had  no  right  to- 
interfere  with  her.  But  the  question  as  to  whether  Mr.  Bald- 
win was  entitled  to  possessions  was  a  mere  question  of  right, 
depending  upon  the  fact  as  to  whether  the  tenancy  had  been 
legally  terminated,  and  not  upon  the  belief  of  the  tenant  as 
to  her  right  to  remain.  That  is  to  say,  the  mere  fact  that  a 
person  honestly  believes  that  he  is  lawfully  in  possession  of  a 
tenement  or  messuage  does  not  prevent  him  from  being  a 
trespasser,  and  liable  to  be  dealt  with  as  such.  Possession 
of  real  estate  is  either  rightful  or  wrongful.  And  the  right 
to  the  possession  thereof,  like  the  right  of  ownership,  is  to  be 
determined  solely  by  the  evidence  submitted,  and  the  law 
applicable  thereto,  and  is  not  dependent  upon,  or  in  any  de- 
gree affected  by,  the  belief  of  the  claimant  as  to  such  right. 
If  this  were  not  so,  it  would  be  in  the  power  of  any  one  in  the 
wrongful  possession  of  real  estate,  who  believes  his  possession 
to  be  rightful,  to  compel  the  person  who  is  legally  entitled  to 
the  possession  thereof  to  resort  to  an  action  at  law  to  recover 
the  same,  thus  practically  nullifying  the  right  which  the  law 
confers  upon  the  owner  to  take  forcible  possession  by  expelling 
the  trespasser. 

Nor  do  we  see  that  the  distinction  made  by  the  court,  be- 
tween *'an  undoubted  trespasser  "  and  one  who  holds  posses- 
sion "  under  a  color  and  reasonable  claim  of  right,"  changes 
the  legal  aspect  of  the  case.  Mrs.  Baldwin  was  either  a  tres- 
passer or  she  was  not.  If  she  was,  neither  her  belief  that  she 
was  not,  nor  the  fact  that  she  held  "  under  a  color  and  reason- 
able claim  of  right,"  was  of  any  importance.  The  only  ques- 
tion of  importance  concerning  this  branch  of  the  case  was^ 
whether  she  was  in  fact  a  trespasser.  And  this  was  a  ques- 
tion to  be  determined  by  the  jury  upon  all  the  proof  bearing 
npon  that  point. 
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The  doctrine  laid  down  by  this  court  in  Souter  t.  Codman, 
14  R.  I.  119,  51  Am.  Rep.  364,  and  subsequently  followed  in 
Freeman  t.  WilsoUy  16  R.  I.  524,  is  in  harmony  with  the  cur- 
rent of  both  the  American  and  English  decisions  as  to  the 
right  of  a  landlord  to  use  physical  force  in  expelling  a  tenant 
whose  term  has  expired;  and  we  see  no  reason  to  overrule  or 
modify  the  opinions  therein  expressed:  See  also,  2  Taylor  on 
Landlord  and  Tenant,  8th  ed.,  sees.  531,  532,  and  cases  cited. 

We  are  therefore  of  the  opinion  that  the  court  erred  in  re» 
fusing  the  defendant's  requests  to  charge,  and  in  charging  to 
the  contrary,  as  above. set  forth. 

Petition  granted.  _____ 

Landlord  and  Tbitant — Forotblb  Ejxctuknt  or  Tknant  bt  Lard* 
aoKD  AT  ExPiRATlOH  ot  TxBH.  —  A  landlord  may  forcibly  enter  the  prem- 
faea  and  eject  without  vnnecessary  foroe  a  tenant  who  is  holding  orer  and 
who  has  reasonable  notice  to  quit,  and  by  so  doing  he  will  not  be  liable  to 
an  action  for  assault:  Lota  r.  Elto^ll,  121  Mass.  309;  23  Am.  Rep.  272;  Oil- 
ktpie  T.  Beeeher,  85  Mich.  347;  Freeman  r.  Wihon,  16  R.  L  624;  SUartu  y. 
Sampton,  69  Me.  668;  8  Am.  Rep.  442.  See  extended  notes  to  State  r.  Boit^ 
•9  Am.  Deo.  764;  DameU  r.  Broum,  69  Am.  Deo.  601^  and  MomUBr  tr. 
Dtaoert  19  Am.  St.  Rap.  644. 
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Reynolds  v,  Boston  and  Maine  R.  R  Co. 

[64  Vkemont,  66.] 

A  Railroad  Usino  thb  Cars  ov  a  CoNNEcriNa  Linb  n  Liabli  to  th« 
same  extent  aa  if  they  were  its  own,  if  such  cars,  when  received  and 
used,  are  in  a  condition  dangerous  to  its  employees. 

Master  and  Servant  —  Duty  to  Instruct  Servant  as  to  Perils  of  Ser- 
vice. —  If  an  employer  engages  one  to  perform  a  dangerous  service,  r©« 
qairing  caution  and  the  exercise  of  peculiar  skill,  knowing  that  he  ia 
inexperienced  and  ignorant  of  such  danger,  it  is  the  duty  of  the  em- 
ployer to  give  suitable  instructions  and  warnings  as  to  the  danger  he 
is  likely  to  meet  in  the  discharge  of  his  duties. 

Master  and  Servant.  —  A  Warning  of  Danger  is  not  Sufficient  to  ex- 
onerate an  employer,  unless  it  discloses  to  the  employee  of  what  the 
danger  consists  and  how  to  avoid  it. 

Railways —  If  Cars  are  Brought  upon  a  Road  with  Couplings  of  a 
Mors  Dangerous  Character  than  those  which  a  brakeman  has  been 
in  the  habit  of  using,  and  he  is  ignorant  of  their  different  couplings  and 
of  their  dangers  and  the  mode  of  avoiding  them,  it  is  negligence  on  the 
part  of  a  railway  corporation  and  its  agents  to  permit  such  brakeman  to 
work  with  cars  having  such  couplings  without  giving  him  warning  of 
the  danger  to  which  he  is  exposed  and  instructing  him  how  to  avoid  it. 

Kkoligence,  Contributory,  when  a  Question  for  the  Jury.  —  Whether  a 
brakeman  was  guilty  of  contributory  negligence  in  attempting  to  couple 
cars  in  the  manner  which  he  did  is  a  question  for  the  jury,  if  he  w:is  in- 
experienced, and  ignorant  of  the  perils  to  which  he  was  exposed,  and 
his  employer  had  not  given  him  proper  instructions  to  aid  him  in  avoid- 
ing such  dangers. 

Action  on  the  case  to  recover  compensation  for  injuries  re- 
ceived by  the  plaintiff  while  a  brakeman  in  the  service  of  tlio 
defendant.  The  plaintiff's  arm  was  caught  between  the  dead- 
woods  of  two  cars  which  he  was  seeking  to  couple.  Tluso 
oara  belonged  to  another  line  of  railway,  from  which  Ihoy 
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were  received  by  the  defendant  for  the  purpose  of  transporta- 
tion over  its  line.  The  court  directed  the  jury  to  return  a 
yerdict  for  the  defendant     The  phiintiff  excepted. 

C.  A.  Prouty  and  E.  A.  Cooky  for  the  plaintiff. 

Dickerman  and  Young,  for  the  defendant 

Taft,  J.  After  the  phiintiff  rested  in  the  opening  of  his 
case  the  defendant  moved  for  a  verdict  upon  the  ground  that 
there  was  no  testimony  tending  to  show  that  the  defendant 
was  negligent  in  receiving  or  hauling  the  cars  which  caused 
the  injury  to  the  plaintiff,  nor  in  cautioning  the  plaintiff 
about  the  work  that  he  was  to  do.  The  plaintiff  claimed  to 
recover  upon  both  grounds.  Tlie  cars  causing  the  injury  did 
not  belong  to  the  defendant,  were  not  of  its  construction,  but 
came  to  it,  in  the  course  of  its  business,  from  a  connecthig 
road.  It  is  difficult  to  see  any  distinction  between  the  liabil- 
ity of  the  defendant  in  respect  of  its  own  cars  and  those  be- 
longing to  another  road  coming  to  it  for  transportation  over 
its  line.  If  any  part  of  the  equipment  of  a  car  is  not  safe  and 
suitable  when  annexed  to  its  own  property,  it  is  doubtful  if 
the  statute  would  compel  it  to  transport  cars  belonging  to 
others  equipped  in  the  same  manner.  Conceding  that  the 
statute  imposes  an  obligation  upon  the  defendant  to  receive 
and  forward  cars  coming  to  it  from  a  connecting  line,  it  may 
well  be  questioned  whether  it  could  be  compelled  to  receive 
those  dangerous  in  their  construction  or  deadly  in  their  use. 
The  defendant  urges  that  in  addition  to  the  obligation  im- 
posed upon  it  by  statute  to  receive  such  cars,  that  unless  it 
does  so  it  will  lose  its  through  business.  Whether  such  would 
be  the  result  is  at  least  problematical.  It  might  be  the  means 
of  compelling  connecting  roads  to  provide  their  cars  with  suit- 
able equipment.  Whatever  might  be  the  result  in  respect  of  a 
loss  of  business,  we  know  of  no  legal  reason  for  relieving  a  com- 
pany from  liability  for  its  negligence  in  order  to  enable  it  to 
retain  its  business.  We  think  the  testimony  did  not  tend  to 
•how  negligence  in  the  defendant  in  receiving  and  forwarding 
cars  equipped  with  double  deadwoods;  tiiat  with  suitable  in- 
structions to  a  brakeman,  double  deadwoods  are  as  safe  as 
(BDgle  ones.  If  this  was  the  only  question  in  the  case  we 
•hould  be  inclined  to  affirm  the  ruling  of  the  court  below. 

The  important  point  in  the  case  is  the  claim  of  the  plaintiff 
that  the  defendant  neglected  to  give  him  suitable  instructions 
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in  regard  to  coupling  cars  equipped  with  double  deadwooda. 
Upon  this  claim  the  testimony  of  the  plaintiflF  tended  to  show 
that  he  was  employed  by  the  defendant  as  a  brakeman  upon 
one  of  its  freight  trains,  and  when  in  the  line  of  his  duty  waB 
injured  in  an  attempt  to  couple  two  cars  equipped  with  double 
deadwoods;  that  freight  cars  are  equipped  with  deadwoods, 
either  single  or  double;  that  in  coupling  cars  with  single 
dead  woods,  the  latter  do  not  meet,  being  prevented  from 
meeting  by  a  shoulder  upon  the  drawback,  leaving  a  space 
between  them  suflBciently  wide  for  the  brakeman  to  use  his 
arm  in  handling  the  coupling  pin;  that  with  double  dead- 
woods,  when  the  cars  come  together,  the  deadvvoods  meet; 
that  coupling  freight  cars  is  a  very  dangerous  business  with 
either  kind  of  deadwoods;  that  he  was  a  young  man,  ignorant 
of  railroad  service,  inexperienced  in  coupling  cars,  and  at  the 
time  of  the  accident  had  not  observed  cars  with  double  dead- 
woods;  that  defendant  employed  him,  knowing  of  his  igno- 
rance and  inexperience,  put  him  at  work  as  brakeman,  gave 
him  no  instructions  as  to  coupling  cars,  save  as  to  certain 
danger  from  cars  loaded  with  lumber;  that  within  a  few  days 
he  learned  to  couple  cars  with  single  deadwoods,  but  that  in 
his  first  attempt  to  couple  double  deadwood  cars  he  lost  an 
arm;  that  the  manner  of  coupling  the  two  kinds  was  essen- 
tially different;  that  in  coupling  cars  equipped  with  double 
deadwoods  the  arm  and  hand  must  be  kept  above  or  below 
the  deadwoods  instead  of  between  them,  as  in  the  case  of 
single  deadwoods,  as  the  double  ones  meet,  while  the  single 
ones  do  not;  that  double  deadwood  cars  were  brought  onto 
the  defendant's  road  daily  in  large  numbers;  that  one  might 
reasonably  be  expected  in  any  train;  that  about  the  sixth  day 
of  this  service  he  was  called  upon  suddenly  to  couple  the  two 
parts  of  a  train,  and  attempted  to  do  it;  that  the  cars  were 
equipped  with  double  deadvvoods,  and  he,  not  noticing  the 
difference,  made  the  attempt  in  his  usual  way;  that  his  arm 
was  caught  at  once,  and  crushed  between  the  deadwoods. 
These  are  the  main  facts  indicated  by  the  plaintiff's  testi- 
mony. Did  he  have  the  right  to  have  them  submitted  to  the 
jury? 

When  an  employer  engages  one  to  perform  a  dangerous  ser- 
vice which  requires  caution  and  the  exercise  of  peculiar  skill, 
knowing  that  he  is  without  experience  and  ignorant  of  its 
dangers,  it  is  the  duty  of  the  employer  to  give  the  employee 
suitable  instructions  and  warnings  as  to  the  dangers  he  is 
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likely  to  meet  in  the  performance  of  the  services  he  is  engaged 
in  and  is  required  by  the  employer  to  perform.  The  defend- 
ant does  not  seriously  contend  against  this  rule,  but  insists 
that  at  the  time  of  the  accident  it  was  using  all  reasonable 
means  to  instruct  the  plaintiff  as  to  the  duties  of  his  position, 
the  dangers  of  the  work,  and  how  to  avoid  them.  But  this 
very  fact  was  one  that  the  plaintiff  had  the  right  to  have  the 
jury  pass  upon,  for  the  court  cannot  say  as  matter  of  law  that 
the  defendant  was  fulfilling  its  duty  in  respect  of  instructions. 
In  his  few  days  of  service  he  had  learned  to  couple  single 
dead  wood  cars,  and  had  been  warned  of  danger  from  cars 
loaded  with  lumber,  but  his  testimony  tended  to  show  that 
he  had  not  been  instructed  as  to  double  deadwood  cars,  not 
even  informed  of  their  existence.  In  this  respect  we  think  it 
tended  to  show  negligence  in  the  defendant  in  not  giving  hitu 
suitable  instructions  as  to  the  manner  of  coupling  them  and 
its  dangers.  It  did  not  suffice  for  the  defendant  to  tell  the 
plaintiff  that  he  must  be  careful,  that  the  business  was  highly 
dangerous;  this  must  have  been  apparent  to  anyone  of  ordi- 
nary observation.  He  should  have  been  told  in  what  the 
dangers  consisted  and  how  to  avoid  them,  and  given  suitable 
instructions  as  to  his  duties. 

The  defendant  makes  the  further  objection  that  the  acci- 
dent was  caused  by  the  plaintiff's  own  negligence.  There  is 
no  doubt  about  the  rule  of  law  invoked  by  the  defendant  in 
this  respect.  Conceding  the  negligence  of  the  defendant,  if 
that  of  the  plaintiff  contributed  in  the  least  degree  to  the 
accident,  there  can  be  no  recovery.  But  this  was  not  a  ques- 
tion for  the  court  as  the  evidence  then  stood  before  it  It  was 
a  proper  question  for  the  jury.  It  is  true  that  at  the  time  of 
the  accident  the  plaintiff  could  see  the  drawbars,  lie  could 
see  the  double  deadwoods,  the  cars  were  fast  coming  together, 
he  had  at  the  most  but  a  few  seconds  to  make  any  observa- 
tions or  examine  the  appliances  for  connecting  them.  If  it 
was  apparent  to  him  at  the  time  that  the  deadwoods  would 
meet  under  any  circumstances,  the  claim  of  the  defendant 
might  be  urged  with  some  force,  but  the  question  is,  was  he 
negligent  in  not  observing  that  they  would  meet,  that  the 
drawbars  were  so  constructed  that  they  would  be  pushed 
back  under  the  cars  so  that  tlie  deadwoods  would  meet?  In 
all  the  cars  which  he  had  tlu3n  handled  the  drawbars  pre- 
vented the  deadwoods  from  meeting;  he  had  but  a  few  seconds 
to  observe  and  act,  and  to  say  as  matter  of  law  that  be  wut 
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negligent  in  not  noticing  tliat  the  double  deadwoods  would 
meet  is  to  hold  him  to  a  rule  which  we  think  is  too  strict.     It 
was  for  the  jury  to  say  whether,  under  all  the  circumstances, 
he  was  negligent     It  is  true  that  a  servant  assumes  the  known 
and  obvious  dangers  attendant  upon  his  entering  and  con- 
tinuing in  the  employment  in  which  he  is  engaged,  but  this 
rule  does  not  relieve  the  employer  from  the  duty  of  giving  the 
servant  suitable  instructions  as  to  the  peculiar  dangers  of  the 
service.     The   dangers   may  be  obvious   to  an  experienced 
brakeinan,  but  an  inexperienced  one,  or  one  with  no  instruc- 
tions, may  fail  in  perceiving  them.     The  service. is  fraught 
with  danger.     Railroad  statistics  show  that  one  brakeinan  is 
killed  and  more  than  twenty  are  wounded  in  the  United  States 
daily  in  coupling  and  uncoupling  cars;  experts  in  the  service 
often  suffer,  much  more  the  ignorant  and  inexperienced.     The 
equipment  of  the  car  which  caused  the  plaintiff's  injury  is 
appropriately   denominated   the  "deadwood,"  for   whatever 
gets  between  them  is  thereafter  "  as  dead  as  a  door  nail."     A 
brakeman's  body  or  arm  is  a  frail  instrument  when  used  to 
stop  a  moving  freight  train.     A  master  must  not  expose  a 
servant  ignorant  of  the  great  dangers  of  the  service  and  inex- 
perienced in  the  manner  of  performing  them,  even  with  his 
consent  to  such  dangers,  without  instructions  and  cautions 
sufficient  to  enable  him  to  do  his  work  as  safely  as  the  cir- 
cumstances by  which  he  is  surroutided  permit,  he  exercising 
reasonable  care  and  prudence  on  his  part.     An  experienced 
man  may  safely  do  a  service  involving  obvious  danger,  while 
certain  injury  would  follow  the  attempt  to  do  it  by  one  inex- 
perienced or  without  instructions;  an  inexperienced  man  may 
see  the  danger,  but  be  ignorant  of  the  risk  and  of  the  manner 
of  performing  the  work  so  as  to  avoid  injury  therefrom.     This 
case  is  a  good  illustration  of  the  reasonableness  of  the  rule 
requiring  instructions  and  cautions  by  a  master  of  the  hazards 
of  the  service  in  which  the  servant  is  engaged.     Had  the 
plaintiff  been  informed  of  double  deadwoods,  and  shown  how 
to  conp'e  cars  equipped  with  them,  he  would  undoubtedly 
have  avoided  the  injury,  the  master  at  least  would  not  have 
been  in  fault.     An  object  lesson  of  thirty  minutes  duration 
would  no  doubt  have  been  sufficient  to  teach  him  the  mode 
of  coupling  cars  equipped  with  double  deadwoods  and  the 
dangers  incident  thereto.     The  testimony  tending  to  show 
negligence  in  the  defendant  in  the  respect  indicated,  and  that 
the  plaintiff  was  in  the  exercise  of  due  care,  the  case  should 
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have  been  submitted  to  the  jury.  In  failing  to  do  this  there 
was  error  in  the  ruling  of  the  court  below,  for  which  the  judg- 
ment is  reversed  and  cause  remanded. 

CONTKIBDTOBT    NEaLTOKNOB  —  WhKN    A    QCTBSTIOH    FOB    JUBT. — WImB 

considerable  doubt  exists  as  to  whether  or  not  the  plaintiff  was  guilty  of  con- 
tributory negligence,  that  question  should  be  submitted  to  the  jury  for  its 
detenniiiatiou:  People't  Bank  ▼.  Morgolofaki,  75  Md.  432;  32  Am.  St  Kep. 
403,  and  note;  lugerman  T.  Moort,  90  Cal.  410;  25  Am.  St.  Kep.  138,  and 
note. 

Master  and  Sebvawt  —  Master's  Duty  to  Instruct  Inexperienced 
Servant.  — A  master  is  bound  so  to  instruct  an  inexperienced  servant  with 
reference  to  dangerous  machinery  that  he  can  understand  and  appreciate  the 
danger  and  the  necessity  for  the  exercise  of  care:  Inyernian  v.  Moore,  90 
Cal.  410;  25  Am.  St.  Hep.  138,  aud  note  with  cases  collected;  Myhan  v. 
Louisana  etc.  Liglit  Co.,  41  La.  Ann.  964;  17  Am.  St.  Rep.  436,  and  note. 
A  master  must  warn  a  servant  as  to  all  dangers  to  which  he  will  be  exposed 
'.n  the  course  of  his  employment,  except  inch  as  the  employee  may  be  deemed 
to  have  foreseen,  or  which  the  master  cannot  be  deemed  to  have  foreseen: 
Wagner  v.  Jayne  Chemical  Co.,  147  Pa.  St.  475;  30  Am.  St.  Kep.  745,  aud 
particularly  note. 

Railroads  —  Liability  for  Defects  of  Foreign  Cars. — This  question 
U  fully  discussed  in  Thyng  v.  Filchburg  R.  B.  Co.,  156  Mass.  13;  32  Am.  St. 
Rep.  425,  and  the  note  thereto. 

Railroads  —  Duty  to  Brakeman.  — A  brakeman  ordered  to  conpl*  can 
•f  peculiar,  unusual,  and  extra  hazardous  construction,  aud  with  which  he  is 
entirely  unacquainted,  should  be  notified  by  the  company  of  their  unasnal 
oonstructiou  and  the  danger  arising  tiierefrom;  and  a  failure  to  give  snch 
•otice  renders  the  company  liable  in  damages  for  injury  to  the  brakeman: 
Mitsouri  Pac.  R'y  r.  White,  76  Tex.  102;  18  Am.  St.  Rep.  33,  aud  note.  For 
a  further  discussion  of  the  liability  of  railroads  to  brakeman  for  injnriea 
caused  by  defective  coupling  to  cars  see  Mason  T.  Biclanond  etc  £.  B.  Co.» 
111  N.  C.  482;  32  Am.  St.  Rep.  814,  and  note. 


Billings  v.  Accident  Insurancb  Compant. 

[M  VlEMONT,  78.] 

liiFB  Insurance  —  Suicide.  —  Under  a  policy  of  life  insurance  exempting 
the  insurer  from  liability  for  the  death  of  the  assured  from  snicide,  sane 
or  insane,  there  can  be  no  recovery  if  he  takes  his  own  life,  though  at 
the  time  he  did  so  he  was  in  such  an  insane  condition  that  he  was  in- 
capable  of  understanding  the  physical  nature  and  consequenoea  of  bii* 
act  and  did  not  know  that  by  it  he  would  take  his  own  life. 

Action  to  recover  upon  a  policy  of  life  instirance.  It  was 
conceded  that  the  assured  committed  laicida.  The  trial 
court  ruled  in  favor  of  the  defendant. 

a.M.  ST.  Kkf..  Vol.  XXXIIL— m 
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Bromley  and  Clark,  and  11.  A,  Harman,  for  the  plaintiflU 
Henry  Ballard  and  J,  C,  Baker^  for  the  defendant. 

Taft,  J.  It  is  a  condition  of  the  policy  in  question  that  it 
shall  not  cover  a  case  if  death  results  from  suicide  (sane  or 
insane).  It  is  not  denied  by  the  plaintiff  but  that  the  as- 
sured died  from  the  effects  of  a  pistol  shot,  fired  by  himself, 
but  she  insists  and  offered  testimony  to  show  that  when  the 
insured  so  fired  the  shot,  his  mind  had  become  so  dominated 
and  controlled  by  an  unnatural  impulse  to  fire  said  pistol 
into  his  own  forehead,  that  his  will  could  not  resist  said  im- 
pulse, and  that  he  did  not  voluntarily  or  intentionally  fire 
the  same,  but  in  obedience  to  such  impulse;  that  at  the 
time  when  said  shot  was  so  fired,  deceased  had  "  become 
mentally  incapable  of  understanding  and  appreciating  the 
physical  nature  and  consequences  of  the  act  he  was  then 
committing,  and  did  not  understand  or  appreciate  the  same, 
find  did  not  then  know  nor  recognize  the  fact  that  by  so  firing 
that  pistol  he  would  take  his  own  life." 

Life  insurance  companies  long  since  inserted  in  their  con- 
tracts a  clause  of  nonliability  in  case  the  assured  died  by 
"  suicide  "  or  *'  by  his  own  hand,"  which  courts  have  construed 
as  synonymous  terms.  In  construing  this  clause  courts  have 
widely  differed,  some,  notably  those  of  England,  Massachu- 
setts, and  New  York,  holding  that  no  recovery  can  be  had  in 
case  of  self-destruction,  however  insane  the  act  of  the  as- 
sured might  have  been,  while  others,  including  this  court, 
in  Hathaway  v.  National  Life  Ins.  Co.,  48  Vt.  335,  have  held 
that  when  one's  reason  and  judgment  have  become  so  impaired 
that  his  mind  is  overthrown,  and  he  could  not  resist  the  in- 
sane idea  that  he  must  take  his  own  life,  altliough  his  mind 
in  that  condition  contrived  the  means,  and  his  physical 
strength  carried  them  out  and  took  his  life,  that  such  self- 
destruction  did  not  void  the  policy.  After  the  decisions  hold- 
ing companies  liable  in  case  of  suicide  by  the  assured  while 
insane,  many  companies  inserted  the  condition  of  nonliabil- 
ity in  case  of  "suicide,  sane  or  insane."  This  clause  has 
been  before  the  courts  for  construction,  and  the  decisions 
generally  are,  that  a  company  is  not  liable  if  the  assured  de- 
signedly dies  by  his  own  hand,  i.  e.,  if  he  commits  the  act  in- 
tentionally with  knowledge  of  its  consequences,  although 
unconscious  of  its  criminal  character.  This  is  as  far  as  man/ 
of  the  courts  have  been  required  to  go  upon  the  facts  befor* 
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them,  but  the  question  has  arisen  in  some  instances  as  to  the 
liability  of  the  insurer  in  case  the  assured  destroys  himself 
in  such  an  insane  condition  as  to  be  incapable  of  understand- 
ing the  physical  nature  and  consequences  of  the  act  he  was 
doing;  did  not  know  that  by  firing  the  pistol,  hanging  him- 
self, or  doing  like  acts,  he  would  take  his  own  life.  That  the 
insurer  is  liable  in  such  cases  is  maintained  apparently  in 
Mutual  B.  L.  Ins.  Co.  v.  Daviess,  87  Ky.  541;  and  A(lkins»v. 
Columbia  L.  Ins.  Co.,  70  Mo.  27;  35  Am.  Rep.  410;  and  per- 
haps some  other  cases. 

We  think  the  contrary  rule  the  better  doctrine.  The  par- 
ties contracted,  and  the  cotidition  is  expressed  in  terms  not 
easily  misunderstood;  the  words  are:  "  Nor  will  it  (the  pol- 
icy) cover  death  or  injury  resulting  from  suicide  (sane  or 
insane)."  It  is  not  contended  that  the  insured  was  in  any 
way  misled,  nor  that  the  contract  was  contrary  to  sound 
morals  or  public  policy.  If  the  insured  can  contract  against 
hazardous  occupations,  residence  within  the  tropics  in  July 
and  August,  death  in  a  duel,  by  tlie  hands  of  the  law,  in  war, 
or  when  intoxicated,  why  can  they  not  limit  their  liability  in 
case  of  suicide,  felonious  or  otherwise  ?  It  is  our  duty  to  con- 
strue the  contract  made  by  the  parties,  not  contract  for  them. 
The  better  construction  to  give  a  term  or  pliruse  in  a  contract 
is  the  one  according  to  its  ordinary  and  common  meaning,  as 
mankind  would  generally  understand  it.  The  defendant  evi- 
dently was  unwilling  to  incur  the  perils  of  insanity,  and  this 
clause  limiting  its  liability  was  inserted  for  its  protection.  It 
was  a  valid  contract.  The  defendant  had  the  right  to  say 
that  it  would  not  hold  itself  responsible  for  the  acts  of  the 
assured  committed  when  insane,  and  the  question  is,  can 
the  court  with  such  a  contract  before  it  attempt  to  measure 
the  degrees  of  insanity.  The  construction  contended  for  by 
the  plaintilf  renders  the  words  "sane  or  insane"  immaterial, 
surplusage,  of  no  force  whatever.  They  must  have  been  in- 
serted for  some  purpose.  Felonious  suicide  was  not  alone  in 
the  contemplation  of  the  parties  to  the  contract.  If  it  had 
been  there  was  no  necespity  of  addin<i  anything  to  the  general 
words.  The  defendant  says  that  by  force  of  them  we  are  not 
to  be  liable  in  case  the  assured  dies  by  suicide,  sane  or  insane, 
and  the  only  answer  is,  it  is  true  the  assured  died  by  his  own 
hand  when  insane,  but  he  was  very  insane, — in  fact,  lo  in- 
sane, that  when  he  took  his  life  he  did  not  know  what  he  wat 
doing,  nor  the  efifect  of  his  acts.     If  we  adopt  this  construo- 
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tion  of  the  contract,  we  add  to  it  an  element  not  agreed  to  by 
the  parties.  If  the  death  of  the  assured  was  caused  in  the 
manner  and  under  the  circumstances  stated  in  the  phiintiff' s 
offer  of  evidence,  the  defendant  is  not  liable.  There  was 
nothing  in  the  evidence  nor  offer  of  evidence  tending  to  show 
an  accidental  discharge  of  the  pistol,  nor  that  death  resulted 
from  anything  save  the  pistol  shot  fired  by  the  assured.  We 
bold  there  can  be  no  recovery  if  the  assured  committed  the 
fatal  act  otherwise  than  accidentally;  that  the  clause  "sui- 
cide, sane  or  insane,"  was  intended  to  and  does  include  self- 
destruction,  irrespective  of  the  assured's  mental  condition  at 
the  time  of  the  act  which  caused  his  death.  This  is  the  bet- 
ter rule,  in  that  it  gives  effect  to  the  contract  made  by  the 
parties  and  the  logical  conclusion  of  the  better  considered 
cases:  De  Gogorza  v.  Knickerbocker  L.  Ins.  Co.,  65  N.  Y.  232; 
Pierce  y.  Traveler'' s  L.  Ins.  Co.,  34  Wis.  389;  Scarth  v.  Secur- 
ity M.  L.  Soc.y  75  Iowa,  346;  Bigelow  v.  Berkshire  L.  Ins.  Co., 
93  U.  S.  284;  Chapman  v.  Republic  L.  Ins.  Co.,  6  Biss.  238;  5 
Bigelow's  Life  and  Accident  Insurance,  110;  Riley  v.  Hart- 
ford etc.  Ins.  Co.,  25  Fed.  Rep.  315;  Streeter  v.  We^ern  Union 
etc.  Soc,  65  Mich.  199;  8  Am.  St.  Rep.  882. 

The  construction  of  and  ruling  of  the  court  upon  the  clause 
of  the  contract  in  question  is  sustained. 

Under  the  agreement  of  the  parties  the  cause  is  remanded, 

RowKLL,  MuNsoir,  and  Start,  JJ.,  concur. 
Tylkb  and  Thompson,  JJ.,  dissent. 

iHStntANCB  —  SincTDB  WHiLi  IifSANK. — When  •  poBoy  af  Ufa  iBiarano* 
declares  that  if  the  insured  shall  die  by  his  own  hand,  sane  or  insane,  it  shall 
become  void,  it  is  aroided,  if  he  commits  snicide  while  insane,  anless  the 
insanity  was  sacb  that  he  did  not  know  that  his  act  was  done  for  the  par« 
pose  of  self-destruction:  Streeter  r.  Western  Int.  Co.,  65  Mich.  199;  8  Am. 
8t.>  Rep.  882,  and  especially  note  where  the  cases  discussing  this  anbject 
•re  discussed:  Sabin  r.  Sencue  o/  National  Onion,  90  Mich.  177;  Blaekgtone  t. 
Standard  Li/e  etc  Ihm.  Co.,  74  Mich.  592;  Michigan  etc  Int.  C*.  r.  Naugle,  130 
Ind.  79.     See  abo  •xtoacUd  m»U  t«  Phadeukamr  r.  Qtraumim  ttt,  Ju$.  C^, 

If  Am.  B«p.  laa. 
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Hunt  v.  Hatbb, 

[64  VXBHONT,  80.] 

BusBAKO  jiin>  Win.  — Iv  a  Witb  has  Adeqxtatk  Means  ot  Support,  sh* 
oatinot  procure  necessaries  on  the  credit  of  her  huabaud  though  she  is 
living  separate  from  him  for  justifiable  causa. 

Action  by  plaintiflF  to  recover  for  necessaries  furnished  the 
wife  of  the  defendant.  She  was  in  possession  of  an  income 
of  two  thousand  dollars  per  annum  under  an  antenuptial 
agreement,  out  of  which  she  could  have  procured  all  neces- 
earies.  The  trial  court  ruled  that  the  husband  was  liatle  not- 
withstanding this  agreement  and  the  income  realized  from  it. 
It  was  conceded  that  the  wife  was  living  separate  from  the 
husband  through  his  fault  and  for  justifiable  cause. 

Oilbert  A.  Davis,  and  Dillingham  and  Huse,  for  the  plaintiflf, 

William  Batchelder  and  William  E.  Johnson,  for  the  defend- 
ant. 

RowELL,  J.  The  authority  of  a  wife  to  pledge  the  credit  of 
her  husband  for  necessaries  is  usually  regarded  as  a  delegated 
authority  and  not  as  an  inherent  authority;  and  it  is  con- 
sidered that  if  she  binds  him  at  all  in  this  l)ehalf  she  binds 
him  only  as  his  agent.  But  this  authority  or  agency  may  be 
a  presumption  of  law  as  well  as  an  inference  of  fact;  and  it 
must  be  a  presumption  of  law  when  an  agency  in  fact,  axpresa 
or  implied,  is  either  not  proved  or  is  expressly  disproved,  as 
is  often  the  case.  Thus,  in  Harrisonv.  Grady,  13  L.  T.,  N.  S., 
369,  it  is  said  that  when  a  wife  is  turned  out  of  her  home  with- 
out the  means  of  obtaining  necessaries,  it  is  an  irrebuttable 
presumption  of  law  that  she  has  her  husband's  authority  to 
pledge  iiis  credit  for  necessaries;  but  that  when  husband  and 
wife  are  cohabiting,  it  is  a  presumption  of  fact  that  she  is  his 
agent  for  ordering  articles  supplied  to  their  establishment  that 
are  suitable  to  the  station  that  he  allows  her  to  assume,  but 
that  if  they  are  not  suitable  to  that  station,  a  presumption 
arises  that  she  was  not  his  agent  to  pledge  his  credit  for  them. 
So  in  Read  v.  Legard.  6  Ex.  637,  wliere  a  husband  was  made 
liable  for  necessaries  supplied  to  his  wife  during  the  period  of 
his  lunacy,  Baron  Alderson,  says:  "If  a  wife  is  compelled  by 
her  husband's  misconduct  to  procure  necessaries  for  herself, 
as,  for  instance,  if  he  drives  her  away  from  his  house,  orbrintrs 
improper  persons  into  it,  so  that  no  respectable  woman  could 
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live  there,  then,  according  to  the  adjudged  cases,  he  gives  her 
authority  to  pledge  his  credit  for  her  necessary  maintenance 
elsewhere,  which  means  that  tlie  law  gives  her  authority  by 
force  of  the  relation  of  husband  and  wife."  Baron  Martin 
said  that  this  is  the  true  foundation  of  the  liability,  namely, 
that  by  contracting  the  relation  of  marriage,  a  husband  takes 
upon  himself  the  duty  of  supplying  his  wife  with  necessaries, 
and  that  if  he  does  not  perform  that  duty,  either  through  his 
own  fault  or  in  consequence  of  a  misfortune  of  the  kind  in  that 
case,  the  wife  has,  by  reason  of  the  relation,  an  autliority  to 
procure  them  herself,  and  that  the  husband  is  responsible  for 
what  is  BO  supplied. 

This  doctrine  is  pretty  satisfactory;  but  we  should  be  quite 
as  well  satisfied  to  say  that  in  such  cases  the  law  treats  the 
husband  just  as  though  he  had  in  fact  given  the  wife  author, 
ity;  the  same  as  in  the  case  of  an  implied  promise,  where 
the  law  does  not  really  go  upon  the  ground  of  a  promise,  but 
treats  the  party  just  as  though  he  had  promised;  and  that  is 
what  is  meant  by  an  implied  promise. 

That  a  wife,  wrongfully  turned  away  by  her  husband  with- 
out the  means  of  supplying  herself  with  necessaries,  may 
pledge  liis  credit  for  them,  is  undeniable.  But  the  question 
we  have  to  consider  is,  whether,  when  thus  turned  away,  she 
can  pledge  her  husband's  credit  for  necessaries  when  she  has 
an  adequate  income  of  her  own  with  which  she  can  supply 
herself. 

The  earliest  case  we  have  found  on  this  question  is  Warr  v, 
Huntly,  1  Salk.  118,  which  is  this:  An  ordinary  workingman 
married  a  woman  of  like  condition,  and  after  cohabiting  for 
some  time  the  husband  left  her,  and  during  his  absence  the 
wife  worked,  and  this  action  being  brought  for  her  diet,  it 
was  held  by  Lord  Holt  that  the  money  she  earned  should  go 
to  keep  her.  The  principle  of  this  case  is  recognized  in  John- 
ston V.  Sumner,  3  Hurl.  &  N.  261,  though  the  case  itself  is  not 
referred  to.  Pollock,  C.  B.,  there  says:  "If  the  husband 
turns  his  wife  away,  it  is  not  unreasonable  to  say  she  has  an 
authority  of  necessity;  for  by  law  she  has  no  property,  and 
may  not  be  able  to  earn  her  living;  but  we  should  hesitate 
to  say,  if  a  laboring  man  turned  his  wife  away,  she  being 
capable  of  earning,  and  earning  as  much  as  he  did,  or  if  a 
man  turned  his  wife  away,  she  having  a  settlement  double 
his  income  in  amount,  —  tliat  in  such  cases  the  wife  could 
bind  the  husband."     But  a  precarious  income  is  not  enough. 
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Thus  in  Thompson  v.  Hervey,  4  Burr.  2177,  the  wife,  who  had 
been  sent  adrift,  hud  a  pension  of  three  hundred  pounds  a 
year  from  the  crown,  grunted  to  her  in  her  own  name,  but 
determinable  at  the  pleasure  of  the  crown;  and  it  was  held 
that  she  could  pledge  the  husband's  credit  notwithstanding, 
for  that  the  pension,  being  only  a  voluntary  grace  and  bounty 
and  only  during  the  pleasure  of  the  crown,  was  not  what  any 
creditor  of  hers  could  be  supposed  to  give  her  credit  upon. 

Liddlow  V.  Wilmot,  2  Stark.  8G,  is  much  relied  upon  by  the 
defendant  and  strongly  denied  to  be  in  point  by  the  plaintiff. 
But  we  think  it  in  point.  The  original  cause  of  the  separa- 
tion, which  took  place  thirty  years  before  suit  brought,  did 
not  appear,  but  a  reason  for  its  continuance  did  appear,  for 
the  defendant  hud  long  cohabited  with  another  woman,  by 
whom  he  had  a  daughter  twenty-five  years  old,  consequently 
the  wife  was  necessarily  away,  and  this  is  what  is  said  of  the 
case  in  Johnston  v.  Suviner,  3  Hurl.  &  N.  261.  So  it  was  not 
a  case  of  separation  by  mutual  consent,  as  clearly  appears  by 
what  was  said  in  summing  up.  The  wife  had  adequate  means 
of  her  own,  but  it  does  not  appear  whence  she  derived  them, 
much  less  that  she  derived  them  from  her  husband  by  way 
of  an  allowance  on  separation,  as  is  claimed  in  argument  to 
be  the  fair  inference  from  the  facts  stated.  Nor  is  there  any- 
thing to  show  that  the  wife  hud  forfeited  her  conjugal  rights. 
Lord  Ellenborough,  in  summing  up,  said:  "The  first  question 
for  consideration  is,  whether  the  defendant  turned  his  wife 
out  of  doors,  or  by  the  indecency  of  his  conduct  precluded 
her  from  living  with  him,  for  then  he  was  bound  by  law  to 
afford  her  means  of  support  adequate  to  her  situation;  but  if 
either  from  her  husband  or  from  other  sources  she  was  pos- 
sessed of  such  means,  the  law  gives  no  remedy  against  the 
husband,  but  the  idea  of  an  implied  credit  is  repelled."  And 
this  is  undoubtedly  the  law  of  England.  Blackburn,  J.,  in 
Bazeley  v.  Forder,  9  Best  &  S.  599,  puts  it  thus:  "A  wife  when 
separated  from  her  husband  in  consequence  of  misconduct  on 
his  part  rendering  it  improper  for  her  to  remain  with  him,  is 
in  the  same  position  as  if  he  turned  her  out  of  doors,  and  is 
by  law  clothed  with  power  to  pledge  his  credit  for  her  reason- 
able expenses  according  to  her  husbund's  degree,  unless  she  is 
in  some  other  way  supplied  with  the  means  of  providing 
them."  In  this  connection  it  is  worthy  of  remark,  if  the 
husband's  liability  when  he  turns  his  wife  away  is  put  upon 
the  ground  of  agency  arising  from  necessity,  as  many  of  the 
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cases  do  put  it  (Eastland  v.  Burchell,  L.  R.  3  Q.  B.  D.  432), 

it  logically  follows  that  when  there  is  no  necessity  there  can 
be  no  agency,  for  cessante  ratione  legis,  cessat  ipse  lex;  and 
there  can  be  no  necessity  when  the  wife  has  means  of  her 
own  with  wliich  she  can  8uj)ply  herself. 

Clifford  V.  Laton,  3  Car.  &  P.  15,  is  understood  by  some 
to  be  to  the  same  effect  as  Liddlow  v.  Wilmot,  2  Stark.  86.  Mr. 
Smith  so  regards  it  in  his  2  Lead.  Cas.  438.  It  is  so  di- 
gested in  4  Jacob's  Fisher's  Digest,  pi.  6041.  And  in  Johnston 
V.  Sumner,  Pollock,  C.  B.,  cites  it  in  connection  with  Liddlow 
V.  Wilmot,  2  Stark.  86,  and  to  the  same  proposition.  And  it 
is  quite  susceptible  of  the  construction  they  give  it,  although 
it  must  be  admitted  tiiat  as  the  case  is  reported  in  Carrington 
and  Payne,  that  point  does  not  very  clearly  appear. 

In  Litson  v.  Brown,  26  Ind.  489,  it  is  held  that  if  a  wife,  liv- 
ing apart  from  her  husband  for  just  cause,  has  means  of  her 
own  with  which  she  can  support  herself,  however  derived,  no 
necessity  exists  for  others  to  supply  her,  and  that  the  bus- 
band  cannot  be  made  liable  except  on  an  express  promise  to 
pay.  Mr.  Schouler,  in  his  work  on  Husband  and  Wife,  sec. 
117,  seems  to  recognize  this  case  as  law,  for  he  cites  it  in  sup- 
port of  the  proposition  that  when  a  husband  by  his  miscon- 
duct compels  his  wife  to  live  apart  from  him,  he  is  liable  for 
her  necessaries  notwithstanding  his  allowance,  as  long  as 
that  allowance  is  insufficient  and  she  has  no  proper  means  of 
support.  And  we  do  not  think  that  he  elsewhere  in  his  work 
controverts  this  doctrine.  True,  he  says  that  antenuptial 
settlements  cannot  vary  the  terms  of  the  conjugal  relation, 
nor  add  to  nor  take  from  the  personal  rights  and  duties  of 
the  husband  and  wife.  But  he  is  speaking  generally,  and 
without  reference  to  the  question  we  are  considering;  and 
what  he  says  is  true  as  a  general  proposition,  both  in  Eng- 
land and  in  this  country.  Indeed  we  find  little  or  no  author- 
ity in  this  country  opposed  to  the  view  here  taken  of  this 
question. 

But  in  cases  like  the  one  before  us,  it  is  for  the  jury  to  say 
whether  the  wife  has  adequate  means  or  not  for  her  support. 

As  to  the  defendant's  liability  for  the  support  of  his  child, 
it  does  not  appear  why  the  child  is  with  the  mother,  whether 
with  defendant's  consent  and  approval  or  against  his  will  and 
wishes.  It  may  be  with  her  in  a  way  to  charge  the  defend- 
ant for  its  support;  but  whether  it  is  or  not  we  cannot  deter- 
mine on  this  record.     As  to  the  law  of  the  subject,  see  Raw* 
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lyns  V.  Vandyke,  3  Esp.  250;  Bazeley  v.  Forder^  9  Best  &  8. 
599;  QUI  v.  Read,  5  R.  I.  343;  73  Am.  Deo.  73;  Reynold*  r. 
Sweetser,  15  Gray,  78.  The  case  of  Gordon  v.  Potter,  17  Vt 
348,  which  holds  that  a  father  is  not  liable  for  necessaries  far- 
nished  to  his  minor  child  except  upon  his  promise,  express  or 
implied,  to  pay  for  them,  is  not  opposed  to  these  cases,  for 
they  also  go  upon  the  ground  of  an  implied  promise. 
Judgment  reversed  and  cause  remanded. 

MuNSoN,  J.,  dissents.  ^___ 

Husband  and  Wife — Husband's  Liability  fob  Wife's  Nboessabibi 
WHILE  Living  Apart  where  Wife  has  Means.  —  Where  a  husband  and 
wife  separate  by  consent  under  an  agreement  that  he  shall  provide  her  with 
«  competent  separate  maintenance  and  he  pays  it  accordingly,  he  is  not  liable 
for  necessaries  supplied  her:  Baker  v.  Barney,  8  Johns.  72;  5  Am.  Deo.  32(5j 
see  Alley  v.  Winn,  134  Mass.  77;  45  Am.  Kep.  297,  and  note.  A  husband 
is  not  liable  for  a  wife's  necessaries  after  she  has  obtained  a  decree  for  ali- 
mony against  him:  Bennett  v.  O'Fallon,  2  Mo.  69;  22  Am.  Dec.  440;  Hare  r. 
Gibson,  32  Ohio  St.  33;  30  Am.  Rep.  568,  and  note;  but  he  would  not  b«  re« 
lieved  from  such  liability  by  a  subsequent  provision  made  for  her  by  a  de- 
cree  for  past  alimony  where  the  necessaries  were  previously  furnished:  Mitch- 
ell V.  Treanor,  11  Ga.  324;  56  Am.  Dec.  421,  and  note.  A  feme  cooert  is  not 
liable  for  support  furnished  her,  and  no  action  lies  against  her  administrator 
therefor,  though  he  have  assets:  Shaw  v.  T/iompson,  16  Pick.  198;  26 
Dec  655,  and  note. 
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[64  Veemont,  101.] 
Etidencb  Imtroperlt  Procured.  —  When  papers  are  offered  In  evidence^ 
the  court  can  take  no  notice  of  how  they  were  obtained,  whether  legally 
or  illegally,  properly  or  improperly,  nor  will  it  form  a  collateral  issue  to 
try  that  question.  Hence  if  a  prisoner  writes  a  letter  to  his  wife  and 
intrusts  it  to  his  daughter  for  delivery,  and  another  daughter  securea 
possession  of  it  and  produces  it  at  his  trial,  it  is  admissible  in  evidence 
against  him. 

Prosecution  for  assault  to  commit  rape,  resulting  in  con- 
viction. Part  of  the  evidence  of  the  prosecution  consisted  of 
the  letter  referred  to  in  the  opinion  of  the  court. 

W.  B.  Sheldon,  for  the  respondent. 

C.  H.  Mason,  state's  attorney,  for  the  state. 

RowELL,  J.  The  prisoner,  being  in  jail  on  a  charge  of  as- 
sault and  battery  with  intent  to  commit  rape,  wrote  a  crim- 
inatory letter  to  his  wife,  intended  for  her  alone,  and  gave  it 
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unsealed  to  one  of  his  daughters  to  hand  to  her;  but  befor& 
deliyery  it  was  taken  from  that  daughter's  pocket  by  another 
daughter  and  produced  at  the  trial  by  the  prosecution  and 
offered  in  evidence.  The  prisoner  objected  to  its  admission, 
for  that  it  was  a  confidential  communication  and  therefore 
privileged;  but  it  was  admitted,  to  vvliich  he  excepted. 

Conceding,  without  deciding,  that  the  letter  was  a  privileged 
communication  in  the  hands  of  the  daughter  to  whom  it  waa 
given,  and  conceding  that  it  would  have  been  a  privileged 
communication  in  tlie  hands  of  the  wife,  yet  this  was  not  a 
reason  for  excluding  it,  coming  into  the  possession  of  th& 
prosecution  as  it  did.  When  papers  are  offered  in  evidence,. 
the  court  can  take  no  notice  of  how  they  were  obtained, 
whether  legally  or  illegally,  properly  or  improperly,  nor  will 
it  form  a  collateral  issue  to  try  that  question:  1  Greenleaf  on 
Evidence,  sec.  254a;  1  Wharton  on  Evidence,  sec.  586. 
Thus  in  Jordan  v.  Lewis,  H.  13  Geo.  2,  B.  R.,  reported  in  note 
to  Legatt  v.  Tollervey,  14  East,  302,  a  copy  of  an  indictment 
obtained  without  authority  was  held  not  to  be  inadmissible 
for  that  reason;  and  Lee,  C.  J.,  said  that  the  court  could  not 
notice  the  manner  in  which  it  was  obtained.  This  case  was 
followed  in  Legatt  v.  Tollervey,  14  East,  302,  and  a  record  of 
the  quarter  sessions,  produced  without  authority,  held  admis- 
sible notwithstanding.  These  cases  were  approved  and  fol- 
lowed in  Covimonwenlth  v.  Dana,  2  Met.  329,  337. 

In  Lloyd  v.  Mostyn,  10  Mees  &  W.  478,  the  bond  in  suit  was 
in  possession  of  W.  who  held  it  as  the  representative  of  a 
former  attorney  of  the  obligors,  and  was  himself  the  defend- 
ant's general  attorney,  though  not  his  attorney  of  record  in 
the  action,  and  who  had  undertaken  to  produce  the  bond 
at  the  trial  if  the  judge  should  think  he  was  bound  to  do  so. 
Before  the  assizes  the  bond  had  been  sent  by  W.  to  the  de- 
fendant's attorney  in  the  action,  in  London,  for  the  purpose 
of  inspection  and  admission  under  a  judge's  order,  and  the 
plaintiff's  attorney  had  there  taken  a  correct  copy  of  it.  At 
the  trial,  W.  had  the  bond  in  court,  but  objected  to  produce 
it  on  the  ground  of  privilege,  and  the  objection  was  allowed. 
The  plaintiff  then  tendered  in  evidence  said  copy  of  the  bond. 
The  defendant  objected  that  the  bond  having  been  in  the  con- 
fidential custody  of  W.  a  copy  so  obtained  could  not  be  used 
in  evidence;  and  Fishery.  Heming,  1  Phil.  Ev,  147,  was  relied 
upon  as  authority.     But  Baron  Parke  said  he  had  always. 
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doubted  that  case,  and  Lord  Abinger  said  it  was  impossible  to 
say  that  the  copy  was  not  evidence. 

In  State  v.  Buffington,  20  Kan.  599,  27  Am.  Rep.  193,  a 
letter,  written  by  the  defendant  to  his  wife  and  sent  to  her  by 
mail,  was  taken  from  the' post  office  by  the  prosecuting  wit- 
ness and  handed  to  the  wife,  who  read  it  and  handed  it  back 
to  the  witness,  who  furnished  it  to  the  prosecuting  oflBcer  to 
be  read  in  evidence.  There  was  no  testimony  tending  to  show 
that  when  offered  in  evidence  it  was  in  the  custody  or  control 
of  anyone  except  the  witness  and  the  prosecuting  attorney. 
Its  admission  was  objected  to  on  the  ground  6f  privilege,  but 
the  court  held  it  admissible  by  reason  of  the  circumstances 
in  which  it  was  produced. 

Exceptions  not  sustained  and  judgment  on  verdict. 

Witnesses  —  Husband  and  Wife  —  Privileged  Communications  — 
Letters  from  One  Spouse  to  the  Other.  —  Thia  subject  is  fully  treated 
in  the  monograpbio  note  to  Cominonwealth  v.  Sapp,  29  Am.  St.  Rep.  411- 
423,  and  the  cases  ia  harmoay  with  the  rule  aunouuced  in  the  principal 
case,  that  the  manner  in  which  evidence  is  obtained  will  not  be  made  ao 
iune,  are  referred  to  at  page  415. 
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[64  Veemont,  221.] 

LiF>  Insurance  —  Presumption  as  to  Moue  of  Death. — Nothing  ap- 
pearing to  the  contrary,  the  legal  presumption  is  that  a  man  died  front 
a  natural  cause,  and  not  from  an  act  of  self-destruction.  The  mere  fact 
of  death  in  an  unknown  manner  creates  no  presumption  of  suicide,  nor 
does  the  finding  of  a  coroner's  jury  that  the  cause  of  death  was  insanity 
tend  to  prove  the  commission  of  suicide. 

Ldtx  Insurance.  —  Self-destruction  is  Never  Presumed;  and  if  re- 
covery  upon  a  policy  of  life  insurance  is  resisted  on  the  ground  that 
the  assured  committed  suicide,  the  defendant  must  satisfy  the  jury, 
by  a  preponderance  of  competent  evidence,  that  the  injuries  whicb 
caused  death  were  intentional  on  the  part  of  the  assured. 

Action  upon  a  policy  of  life  insurance.  During  the  pro- 
gress of  the  trial,  counsel  referred  to  a  finding  of  a  coroner's 
jury  which  had  been  sent  by  plaintiff  to  defendant;  but' 
neither  party  offered  this  finding  in  evidence.  It  was,  how- 
eyer,  admitted  that  such  jury  found  that  the  cause  of  death 
was  insanity.  The  trial  court  decided  in  favor  of  the  defend- 
ant by  limiting  the  amount  of  plaintiff's  recovery  to  the 
amount  of  premiums  paid  under  the  policy. 
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Boyce  and  Shurtleff,  for  the  plaintiff. 

Amoux,  Ritch,  and  Woodford^  and  Dillingham  and  Hum,  for 
the  defendant. 

Thompson,  J.  The  plaintiff  seeks  to  recover  the  amount  of 
a  policy  of  insurance  on  the  life  of  Andrev^  J.  Gamble,  under 
which  she  as  his  widow  is  the  beneficiary. 

Among  other  conditions  in  the  policy  is  the  following:  "The 
liability  of  said  company  shall  not  be  deemed  to  cover  the  risk 
of  death  by  suicide;  but  in  the  event  of  the  life  insured  dying 
by  his  own  hand  or  act,  whether  sane  or  insane,  said  company 
shall  be  held  only,  upon  the  surrender  of  this  policy,  accom- 
panied with  proofs  of  death  as  herewithin  provided,  to  return 
to  the  said  assured  the  sum  of  the  net  premiums  previously 
received,  without  interest." 

The  policy  of  insurance  declared  on  was  put  in  evidence  by 
the  plaintiff.  She  also  introduced  evidence  of  the  death  of 
the  insured,  the  payment  of  the  premiums  that  had  become 
■due  on  the  policy  according  to  its  terms  at  the  time  of  his 
<ieath,  and  of  the  furnishing  the  defendant  with  satisfactory 
proof  of  his  death. 

The  plaintiff  testified  in  substance  that  the  insured  died 
sometime  during  the  night  of  August  10,  1888,  and  that  she 
learned  of  his  death  about  six  o'clock  the  following  morning; 
that  about  three  weeks  before  his  death  they  had  a  little  girl 
about  a  year  old  die,  to  whom  he  was  very  much  attached, 
and  that  her  death  so  affected  him  that  he  became  low-spirited, 
melancholy,  and  unable  to  sleep  or  rest  nights,  to  such  an 
extent  that  it  affected  his  health,  and  caused  him  to  keep 
his  room;  that  on  the  night  of  August  10,  1888,  he  retired  to 
bis  bed  with  his  wife,  the  witness,  as  usual,  and  got  up  at 
half-past  eleven  in  the  evening,  and  went  out,  stating  as  he 
went  out  the  purpose  for  which  he  was  going,  "  and  that  he 
would  be  right  back  again";  that  the  witness  being  tired,  felt 
asleep,  and  did  not  awake  until  morning,  and  that  she  never 
saw  him  again  alive.  The  reporter's  certified  transcript  of 
the  case  shows  that  the  counsel  for  the  plaintiff  admitted  on 
trial  that  a  coroner's  inquest  was  had  respecting  the  death  of 
the  insured,  and  that  certain  findings  were  made  in  respect 
thereto  by  the  coroner's  jury.  It  also  appeared  that  a  certi- 
fied copy  of  the  findings  of  the  coroner's  jury  was  furnished 
the  defendant  by  the  plaintiff  with  the  proof  of  the  death  of 
the  insured,  and  that  the  defendant's  attorney  had  this  copy 
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In  court  during  the  trial  of  the  case  below;  that  the  plaintiflT 
ofifered  to  put  the  same  in  evidence,  if  the  defendant  would  per- 
mit her  to  do  so  without  objection,  or  to  permit  the  defendant 
to  put  the  same  in  evidence  without  objection;  but  the  de- 
fendant declined  to  put  the  same  in  evidence  itself,  or  to  per- 
mit the  plaintiff  to  do  so.  W.  A.  Boyce,  one  of  the  plaintiff's 
attorneys,  testified  in  her  behalf,  and  on  cross-examination 
was  shown  the  copy  of  the  findings  of  the  coroner's  jury,  and 
admitted  that  it  was  one  of  the  papers  which  he  sent  with  the 
proof  of  death  to  the  defendant,  whereupon  he  was  inter- 
rogated by  the  defendant  as  follows:  — 

"  Q.  It  purports  to  be  a  copy  of  the  findings  of  the  cor- 
oner's jury,  does  it  not  ? 

"A.     Something  of  that  purport. 

"  Q.  Wherein  they  reported  that  the  cause  of  this  man's 
death  was  insanity  ? 

"  A.     Yes,  sir;  precisely." 

There  was  no  other  evidence  excepting  as  above  Ptated 
tending  to  show  the  circumstances  attending  the  death  of  the 
insured,  or  the  cause  of  his  death.  The  defendant  introduced 
no  evidence,  but  at  the  close  of  plaintiff's  case  rested  and 
moved  the  court  to  direct  a  verdict  in  its  behalf  on  the  ground 
that  the  plaintiff's  case  showed  that  the  insured  committed 
suicide,  or  died  by  his  own  hand,  sane  or  insane,  and  that  the 
company  was  not  liable  by  virtue  of  the  exception  quoted. 

It  is  not  necessary  for  us  to  decide  as  to  the  admissihility 
of  the  finding  of  the  coroner's  jury,  either  alone  or  as  a  part 
of  the  proof  of  death,  as  that  question  is  not  raised  by  either 
side.  As  the  case  stood  when,  this  motion  was  made,  and 
when  the  case  was  disposed  of  by  the  court  below,  there  was 
no  evidence  tending  to  show  that  the  insured  committed  sui- 
cide, or  died  by  his  own  hand,  sane  or  insane.  It  is  to  be  as- 
sumed that  the  witness  Boyce  correctly  stated  the  finding  of 
the  coroner's  jury  as  to  the  cause  of  the  death  of  the  insured, 
otherwise  the  defendant  would  have  put  in  evidence  the  proof 
of  death  furnished,  and  which  included  a  copy  of  this  finding. 
If  it  were  true  "that  the  cause  of  the  man's  death  was  in- 
sanity," that  fact  had  no  tendency  to  prove  that  he  com- 
mitted suicide,  or  died  by  his  own  hand,  sane  or  insane.  In- 
sanity, as  well  as  fever  or  any  other  disease,  may  cause  a 
natural  death.  Nothing  appearing  to  the  contrary,  whether 
a  man  die  from  the  effects  of  insanity  or  any  other  disease, 
tlM  legal  presumption  is  that  he  died  a  natural  death  from 
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natural  causes,  and  not  from  an  act  of  self-destruction.  A 
person  is  found  dead;  the  presumption  is  that  his  death  was 
natural  or  accidental.  The  mere  fact  of  death  in  an  unknown 
manner  creates  no  legal  presumption  of  suicide,  or  the  taking 
of  one's  life  by  his  own  hand  or  act.  Upon  evenly  balanced 
testimony,  the  law  assumes  innocence  ratiier  than  crime:  Law- 
son's  Presumptive  Evidence,  192;  May  on  Insurance,  2d  ed., 
sec.  325;  Mallory  v.  Travellers'  Ins.  Co.,  47  N.  Y.  52;  7  Am.  Rep. 
410;  Cronkhitev.  Travellers'  Ins.  Co.,  75  Wis.  116;  17  Am.  St. 
Rep.  184;  Freeman  v.  Travellers'  Ins.  Co.,  144  Mass.  572. 

Travellers'  Ins.  Co.  v.  McConkey,  127  U.  S.  661,  was  an  action 
upon  an  accident  policy  of  insurance.  The  defence  was:  1. 
That  the  death  of  the  insured  was  caused  by  suicide;  2. 
That  it  was  caused  by  intentional  injuries  inflicted  either  by  the 
insured  or  by  some  other  person.  The  court  below  instructed 
the  jury  that  "  it  is  manifest  that  self-destruction  cannot  be 
presumed.  So  strong  is  the  instinctive  love  of  life  in  the  human 
breast,  and  so  uniform  the  efforts  of  men  to  preserve  tlieir  exist- 
ence, that  suicide  cannot  be  presumed.  The  plaintiff  is  there- 
fore entitled  to  recover,  unless  the  defendant  has  by  competent 
evidence  overcome  this  presumption,  and  satisfied  the  jury  by  a 
preponderance  of  evidence  that  the  injuries  which  caused  the 
death  of  the  insured  were  intentional  on  his  part.  The  pre- 
sumption is  that  the  death  was  not  voluntary;  and  the  de- 
fendant, in  order  to  sustain  the  issue  of  suicide  on  his  part, 
must  overcome  this  presumption,  and  satisfy  the  jury  that 
the  death  was  voluntary."  The  United  States  supreme  court 
by  Harlan,  J.,  on  this  question  say:  "In  respect  to  the  issue 
as  to  suicide,  the  court  instructed  the  jury  that  self-destruc- 
tion was  not  to  be  presumed.  In  Mallory  v.  Travellers'  Ins. 
Co.,  47  N.  Y.  52,  7  Am.  Rep.  410,  which  was  a  suit  upon  an 
accident  policy,  it  appeared  that  the  death  was  caused  by 
accidental  injury,  or  by  the  suicidal  act  of  the  deceased. 
*  But,'  the  court  properly  said  'the  presumption  is  against  the 
latter.  It  is  contrary  to  the  general  conduct  of  mankind;  it 
shows  gross  moral  turpitude  in  a  sane  person.'  Did  the  court 
err  in  saying  to  the  jury  that,  upon  the  issue  as  to  suicide, 
the  law  was  for  the  plaintiff,  unless  that  presumption  was 
overcome  by  competent  evidence  ?  This  question  must  be 
answered  in  the  negative.  The  condition  that  direct  and 
positive  proof  must  be  made  of  death  having  been  caused  by 
external,  violent,  and  accidental  means,  did  not  deprive  th« 
plaintiff,  when  making  such  proof,  of  the  benefit  of  the  rules 


Oct.  1891.]    Walcott  v.  Metropolitan  Life  Ins.  Co.       927 

of  law  establislied  for  the  guidance  of  courts  and  juries  in  th«» 
investigation  and  determination  of  facts."  The  case  being 
barren  of  any  evidence  tending  to  sliovv  that  the  insured  took 
liis  own  life,  and  the  presumption  of  law  being  to  the  con- 
trary on  the  facts  shovyn,  the  court  below  properly  denied  th« 
defendant's  motion  to  have  a  verdict  directed  for  it. 

There  being  no  evidence  tending  to  show  self-destruction 
by  the  insured,  there  is  no  occasion  to  pass  upon  the  legal 
effect  of  this  condition  in  the  policy  as  affecting  the  right  of 
recovery  in  a  case  where  the  insured,  being  sane  or  insane, 
destroys  his  own  life. 

2.  The  plaintiff  also  moved  the  court  to  direct  a  verdict 
for  her  for  the  full  amount  of  the  policy,  which  motion  the  court 
denied,  and  directed  a  verdict  for  her  for  the  amount  of  the 
net  premiums  received  by  the  defendant  without  interest.  In 
tliis  there  was  error.  The  defendant,  by  its  motion  for  a  ver- 
dict on  the  evidence  introduced  by  the  plaintiff,  admitted  not 
only  the  testimony  to  be  true,  but  also  every  conclusion  which 
a  jury  might  fairly  or  reasonably  infer  therefrom:  Parks  v. 
Jioss,  11  How.  372.  After  its  motion  was  overruled  the  de- 
fendant did  not  then  ask  to  go  to  the  jury  on  any  question 
raised  by  the  evidence,  but  elected  to  stand  upon  its  motion 
for  a  verdict  and  its  exception  to  the  ruling  of  the  court  de- 
nying it.  As  the  case  then  stood  the  undisputed  evidence 
clearly  established  the  right  of  the  plaintiff  to  recover  the  full 
amount  of  the  policy,  and  a  verdict  to  that  effect  should  liave 
been  directed  for  her.  There  was  no  conflict  of  evidence,  and 
it,  with  the  inference  of  law  arising  therefrom,  directly  proved 
the  facts  in  issue:  Lindsay  v.  Lindsay,  11  Vt.  621;  Wilder  v. 
Wheeldon,  56  Vt.  344;  Noyes  v.  Eochvood,  56  Vt.  647;  St. 
Johnsbury  v.  Thompson,  59  Vt.  301;  59  Am.  Rep.  731;  Latr«- 
mouille  V.  Bennington  etc.  Wy  Co.,  63  Vt.  336. 

Judgment  reversed  and  cause  remanded  for  new  trial. 


FuoM  the  opinion  of  a  maiority  of  the  court  Judge  Taft  dissented  on  th* 
■ground  that  the  verdict  of  the  coroner's  jury,  as  admitted  by  plain tiif,  fnr- 
»iished  evidence  of  the  suicide  of  the  assured,  which  tlie  defendant  was  en- 
titled to  have  submitted  to  the  jury,  and  furtlier,  that  the  evidence  and  other 
proceedings  at  the  trial  all  tenled  to  show  that  the  assured  was  insane,  and 
that  it  was  inferable  that  because  of  such  insanity,  he  committed  suicide. 

Insurance  —  Suicide  —  rREsuMnioM  against. — In  case  of  the  violent 
death  of  the  insured  there  is  a  presumption  of  law  that  he  did  not  commit 
■uicide:  Insurance  Co.  v.  Bennett,  90  Tenn.  256;  25  Am.  St.  Re[).  G85,  &n4 
note;  Croiikhite  V.  TnivcUpra'  Ins.  Co.,  75  Wis.  lU);  17  Am.  St.  Kep.  184^ 
and  note;  note  to  S'rtcter  v.    Wedern  Ins.  Co.,  8  Am.  St.  Rep.  Sb5. 
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Notes  v,   Hubbard. 

[64.VERMONT,  802.] 

luaLTmHUl  —  Altvont.  — A  judgment  for  alimony  ia  not  relea««d  by  a 
diacharge  in  inaolveacy,  when,  by  statute, -the  effect  of  auoh  disoharga 
is  declared  tabe  to  discharge  the  iasolveut  "from  debts  proved  against 
his  estate;  and  from  debts  provable  founded  on  a  oontraot  made  by  him.*' 
A  judgment  or  decree  for  alimony  ia  not  a  judgment  for  the  enforce* 
meut  of  any  contract,  express  or  implied,  existing  between  the  partiea 
thereto,  but  for  the  enforcement  of  a  duty  in  the  performance  of  which 
the  public,  as  well  as  the  parties,  are  interested. 

/.  C.  Baker,  for  the  petitioner. 
C  If.  Willard,  for  the  petitionee. 

Ross,  C.  J.  This  is  a  petition  to  the  county  court,  praying 
that  the  petitionee  be  dealt  with  for  contempt  for  neglecting 
to  perform  the  decree  of  that  court  made  in  a  divorce  proceed- 
ing between  them,  ordering  him  to  pay  the  petitioner  one 
dollar  a  week  for  the  support  of  their  minor  child  until  the 
child  shall  attain  the  age  of  eighteen  years. 

The  petitionee  pleads  in  bar  to  the  petition  a  discharge 
granted  him  since  the  making  of  the  order  by  the  court  of 
insolvency. 

The  facts  of  the  plea  are  admitted  by  the  demurrer.  The 
contention  is,  whether  the  discharge  in  insolvency  relieved 
the  petitionee  from  the  payment  of  the  money  ordered  by  the 
decree  of  alimony.  By  the  Revised  Laws,  sec.  1856,  the  dis- 
charge in  insolvency  discharged  the  petitionee  "  from  debts 
proved  against  his  estate,  and  from  debts  provable  founded 
on  contract  made  by  him  while  an  inhabitant  of  the  state,  if 
made  within  the  state,  or  to  be  performed  within  the  same,  or 
due  to  a  person  resident  therein,  at  the  time  of  filing  of  the 
petition."  The  claim  for  this  alimony  was  not  proved  against 
the  estate  of  the  petitioner  in  insolvency. 

The  petitionee  contends  that  the  claim  sought  to  be  en- 
forced is  a  debt  provable,  because  he  contends  that  the  decree 
granting  the  alimony  is  a  judgment,  and  a  judgment  for  the 
payment  of  money  is  a  debt  founded  on  a  contract.  If  it  be 
of  that  character,  it  could  not  be  enforced  by  proceedings  for 
contempt,  since  the  passage  of  the  act  in  1839  abolishing  im- 
prisonment for  debt  founded  on  a  contract:  Sawyer  v.  Vilatf 
19  Vt.  43. 

While  ordinary  judgments  for  the  payment  of  money  are 
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held  to  evidence  debts  founded  on  contract,  express  or  im- 
plied, which  were  discharged  by  a  discharge  in  bankruptcy 
under  the  law  of  1841  {Harrinnfon  v.  McNaughton,  20  vL 
293;  Downer  v.  Rowell,  26  Vt.  397),  all  orders,  decrees,  and 
judgments  for  the  payment  of  money  are  not  of  that  nature: 
Clark  V.  Trombly,  19  Vt.  48;  In  re  Bingham,  32  Vt.  329;  Leach 
T.  Leach,  61  Vt.  440;  Leach  v.  Peahody,  58  Vt.  485. 

A  decree  of  alimony  to  be  performed  by  the  payment  of 
money  is  not  evidence  of  a  debt  founded  on  a  contract,  ex- 
press or  implied,  and  may  be  enforced  by  imprisonment  for 
contempt:  Andrew  v.  Andrew,  62  Vt.  495.  It  is  there  held 
that  such  a  decree  is  not  a  judgment  for  the  enforcement  of 
any  contract,  express  or  implied,  existing  between  the  parties 
thereto,  but  for  the  enforcement  of  a  duty  in  the  performance 
of  which  the  public  as  well  as  the  parties  are  interested. 
Such  a  judgment,  therefore,  is  not  a  judgment  founded  on  a 
contract,  and  is  not  discharged  by  a  discharge  in  insolvency. 

Judgment  reversed  demurrer  sustained,  plea  in  bar  ad- 
judged insufficient,  aud  cause  remanded. 

IirsoLTSKOT.  —  Etfict  ov  Discharoi:  Sm  extended  not*  to  Clark  r.  Rntg- 
Kng,  63  Am.  Dec.  297.  Insolvency  will  not  bar  a  recovery  of  money  promised 
in  an  action  at  law,  when  the  consideration  is  an  act  to  be  performed  subso- 
qent  to  the  insolvency:  Smith  v.  Buaby,  15  Mo.  387;  57  Am.  Dec.  207,  and 
note.  A  discharge  in  insolvency  does  not  release  the  debtor  from  rent  accru- 
ing nnder  a  written  lease  subsequently  to  the  date  named  in  the  discharge: 
Maacm  t.  Clough,  155  Mass.  389.  Where  a  decree  of  foreclosure  is  rendered 
against  a  party  subsequent  to  his  discharge  in  insolvency,  but  before  it  is 
entered,  and  he  does  not  apply  to  the  court  to  limit  the  plaintifif 's  recovery 
to  the  proceeds  of  the  sale,  the  discharge  will  not  bar  »  recovery  of  any  de« 
ficiency  remaining  after  the  sale:  Lfisure  ▼.  Kneekmd,  2  Wash.  537;  26  Am. 
St.  Rep.  888.  and  not*.  8**  al*e  Udttimm-r.  Stewart,  91  Tann.  385;  30  Am. 
Si.  Rep.  887,  and  »atm. 

Am.  KB.  bvm  yoi.  xxxm.— a 
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Kb  Bookman's  Will, 

[64  Vbbmont,  813.1 
WiTNEsgra.  — Thb  Contestant  or  a  Will  Who  is  al80  a  Lkgatbb  Th«bb> 

VMDBR  is  competent  as  a  witness  in  proceedings  respecting  its  admissioa 

to  probate. 
Witnesses.  —  A  Husband,  Aftbb  the  Death  of  His  Wife,  is  a  Coitr»- 

TENT  Witness  with  respect  to   matters  of  a  nonconfidential   nature, 

not  aflfectinaj  lier  character. 
Witnesses  —  Husband  and  Wife. — A  Husband,  after  the  Death  of 

His  Wife,  is  a  competent  witness  to  prove  an  agreement  made  between 

him  and  her  in  the  presence  of  a  third  person,  relative  to  their  respective 

interests  in  real  property.    Such  an  agreement  is  a  business  transaction, 

and  not  a  confidential  communication. 
Wills.  —  Evidence  tending  t*  prove  that  the  testator  undertook  to  deris* 

property  which  did  not  belong  to  him,  is  admissible  as  beanng  upon  tha 

issues  of  testamentary  capacity  and  of  undue  iuduence. 

Pboceedinq  for  the  probate  of  the  will  of  Emma  Buckman. 
Her  husband,  on  the  trial,  offered  himself  as  a  witness  and 
his  evidence  was  received.  He  testified  to  a  conversation  with 
her,  in  the  presence  of  third  persons,  in  which  she  admitted 
that  certain  real  estate  standing  in  her  name  was  their  joint 
property.  Tliis  real  property  she  devised  to  persona  other 
than  her  husband. 

Howe  and  Cooledge,  and  George  E.  Lawrence^  for  the  propo- 
nent. 

/.  C.  BaJcer,  and  Butler  and  Maloney,  for  the  appellant. 

RowELL,  J.  The  fact  that  the  contestant  is  a  legatee  under 
the  will  does  not  render  him  incompetent  as  a  witness.  The 
ground  and  reason  for  this  holding  will  be  found  fully  set 
forth  in  Foster  v.  Dickersony  64  Vu  233,  and  therefore  they  will 
not  be  stated  here. 

The  court  properly  limited  the  contestant's  testimony  to 
nonconfidential  matters  and  to  matters  not  afifecting  his  wife's 
character.  That  is  the  rule  early  adopted  in  this  state,  and 
uniformly  adhered  to  in  practice:  Smith  v.  Potter,  27  Vt.  304; 
65  Am.  Dec.  198.  And  it  makes  no  difference  that  had  his 
wife  been  living,  the  contestant  could  not  have  been  a  witness 
against  her;  for  then  he  would  have  been  incompetent  on  the 
ground  of  public  policy;  but  now,  the  marital  relation  having 
been  dissolved  by  the  death  of  his  wife,  that  policy  no  longer 
renders  him  incompetent,  only  to  the  extent  indicated  by  th« 
rol«  itated:   Edgelly.  Bennett,  7  Vt.  534. 
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Nor  did  the  contestant  transcend  the  limit  prescribed,  by 
testifying  to  an  agreement  or  understanding  between  him  and 
his  wife  relative  to  their  respective  interests  in  the  real  estate 
devised  by  her  will.  That  was  not  a  matter  in  which  she 
treated  with  him  in  marital  confidence  when  they  were  alone, 
but  was  purely  a  business  transaction,  had  and  done  between 
them  in  the  presence  of  witnesses,  evidently  called  as  such, 
which  precludes  the  idea  of  marital  confidence. 

It  is  not  claimed  that  the  other  matters  to  which  he  testi- 
fied were  violations  of  such  confidence. 

The  testimony  was  relevant  to  the  issue  of  want  of  testa- 
mentary capacity  and  to  the  issue  of  undue  influence;  for  if 
the  testatrix  undertook  to  devise  property  not  her  own,  it 
tended  to  show  mental  weakness,  as  not  knowing  what  prop- 
erty she  had  nor  understanding  the  true  relation  she  sus- 
tained to  her  husband  in  respect  to  their  property  rights.  In 
Bellows  V.  Sotoles,  59  Vt.  63,  it  was  held  that  evidence  that  the 
testator  undertook  to  devise  property  not  his  own,  tended  to 
show  undue  influence. 

The  agreement  or  understanding  to  which  the  contestant 
testified  was  only  collaterally  in  issue,  so  the  death  of  his 
wife  did  not  render  him  incompetent  by  statute  to  testify  to 
it:   Morse  y.  iotc,  44  Vt.  561. 

Judgment  affirmed  and  to  be  certified. 


In  the  case  referred  to  in  the  opinion  of  the  conrfc  as  reported  in  64  Ver- 
mont 233,  one  of  the  legatees  under  the  will  was  allowed  to  testify,  and  th« 
action  of  the  court  was  assailed  on  the  ground  that  the  statutes  of  the  stata 
excluded  a  party  to  an  action  from  testifying  "where  one  of  the  original 
parties  to  the  contract  or  cause  of  action  in  issue  and  on  trial  is  dead."  The 
supreme  court  in  sustaining  the  action  of  the  trial  court  said:  "This  is  not 
a  case  '  where  one  of  the  original  parties  to  the  contract  or  cause  of  action 
in  issue  and  on  trial  is  dead.'  There  was  uo  cause  of  action  until  the  death 
of  the  testatrix.  The  testatrix  by  lier  legal  representatives  is  not  a  party 
to  these  proceedings  or  in  any  way  interested  therein,  directly  or  indirectly. 
The  controversy  is  between  living  parties,  who,  on  the  one  side,  are  the 
legatees  under  the  will,  represented  by  the  proponents,  and  on  the  other 
side  are  the  heirs  at  law  of  the  testatrix.  The  former  claim  to  take  the 
estate  under  the  will,  and  the  latter  ander  the  statute  rei^ulating  the  descent 
of  estates,  insisting  that  the  alleged  will  is  a  nullity.  The  act  of  the  testa- 
trix in  making  the  alleged  will  is  only  the  subject-matter  of  the  investiga- 
tion. The  proceedings  to  have  the  will  admitted  to  probate  are  in  the 
nature  of  proceedings  m  rem  and  establish  the  relation  of  all  parties  to  the 
corpus  of  the  estate.  The  gist  of  the  action  is  not  changed  by  the  fact  that 
the  trial  may  indirectly  involve  a  determnatioa  of  the  relations  of  the  wit- 
ness  to  the  testatrix.  'The  probate  of  a  will  establishe.-i  its  status;  and  the 
ttatiia  thus  established  adheres  to  the  will  "as  a  tixtnre,  and  the  judgment 


932  Austin  v.  Bailey.  [Vermont 

or  decree  fn  the  premises  unless  avoiiled  in  some  moiTe  prescribed  by  law, 
binds  and  concludes  the  whole  world  "  ':    Freeman  on  Judgments,  sec.  608.** 

Witnesses — Husband  and  Wife  —  Effect  o»  Death  o»  One.  —  A 
widow,  though  interested  in  the  result  of  tiie  action,  is  competent  to  testify 
to  matters  relating  to  her  deceased  husband's  estate,  except  as  to  transactions 
and  communications  between  themselves:  Norris  v.  SteioaH,  105  N.  U.  455; 
18  Am.  St.  Rep.  917;  Short  r.  Tindey,  1  Met.  397;  71  Am.  Dec.  482;  Smith 
T.  PoUer,  27  Vt.  304;  65  Am.  Dec.  198,  and  note;  Bahcock  v.  Booth,  2  Hill. 
181;  38  Am.  Dec.  578,  and  note;  GriJiin  v.  Griffin,  125  111.  430.  In  a  suit 
by  a  widow  against  the  heirs  of  her  deceased  husljand  to  set  aside  a  fraudulent 
deed,  the  widow  may  testify  to  transactions  with  her  husband  and  state- 
ments made  by  him:  Crimmins  v.  Crimmins,  43  N.  J,  Eq.  8t).  But  see  es- 
pecially the  note  to  Commonwealth  v.  Sapp,  29  Am.  St.  Rep.  419. 

Wills  —  Capacity  to  Make.  —  The  testator's  knowledge  or  ignorance 
of  the  property  owned  by  him,  and  which  he  wants  to  devise,  aa  evidence 
of  his  mental  capacity  to  make  a  will  is  discusr^ed  in  the  following  authorities, 
all  of  which  agree  that  such  evidence  is  admissible:  Bichmond't  Appeal,  59 
Conn.  226;  21  Am.  St.  Rep.  85;  Thonpson  t.  hh,  99  Mo.  160;  17  Am.  St 
Rep,  552;  Waddinjton  r.  Bvtzby,  45  N.  J.  Eq.  173;  14  Am.  St.  Rep.  706, 
and  note;  note  to  Herster  r.  Herster,  9  Am.  St.  Rep.  110;  Baiuuaier  t.  Jad^ 
wiW  45  N.  J.  Eq.  702;  Lee'$  Cau,  46  N.  J.  £q.  193. 
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164  Vermont,  367.J 

Tayukst,  what  is  Not.  — The  Taking  of  a  New  Notk  ik  SuBSTrnmow 
for  one  secured  by  mortgage  does  not  extinguish  the  debt  evidenced  by 
the  latter  so  as  to  discharge  the  mortgage,  unless  such  was  the  inten- 
tion of  the  parties,  shown  by  something  besides  what  arises  from  the 
mere  act  of  substitution,  and  the  reason  is,  that  the  mortgage  secures 
the  debt,  not  merely  the  evidence  of  it;  and  as  a  change  in  the  evidence 
does  not  pay  the  debt,  the  lien  of  the  mortgage  is  not  affected  by  it. 

MoRTOAO*. — The  Taking  of  a  Second  Mortqaob  on  the  Same  Prop- 
BRTT  to  secure  a  note  given  for  the  amount  of  a  note  secured  by  the 
first  mortgage  and  for  other  indebtedness,  does  not  operate  to  discharge 
such  first  mortgage  unless  such  was  the  intention  of  the  parties. 

Mortgage.  —  The  Foreclosure  of  a  Mortgage  does  not  Exhaust  thb 
Lien  as  to  subsequent  encumbrancers  who  have  a  right  to  redeem.  Theae 
mast  redeem  from  the  mortgage  and  cannot  redeem  from  the  sale. 

L.  F.  Wilbur,  for  the  defendants. 

Seneca  Haselton,  for  the  plaintiff. 

RowELL,  J.  On  November  16,  1889,  Malaney,  owning  the 
oolt  in  question,  mortgaged  it  to  the  defendants  Bailey  and 
Putnam,  to  secure  his  promissory  note  of  that  date  for  seventy- 
flve  dollars,  payable  the  next  day,  and  the  mortgage  was  r©- 
eorded  on  the  day  of  jts  date.     After  the  note  matured,  said 
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defendants  put  the  mortgage,  but  not  the  note,  into  the  handa 
of  the  defendant  Wheeler,  a  deputy  sherifiF,  to  foreclose.  But 
tliey  soon  told  him  to  proceed  no  farther,  as  there  was  a  vir- 
tual agreement  to  settle  the  matter;  and  he  did  not  proceed, 
but  the  mortgage  remained  in  his  hands. 

On  February  23,  1890,  Malaney  gave  Bailey  and  Putnam 
another  mortgage  of  the  colt,  to  secure  his  certain  other  prom- 
issory note  for  $115,  executed  that  day,  but  antedated  No- 
vember 17th  aforesaid,  payable  on  or  before  September  16, 
1890,  in  equal  monthly  installments,  commencing  February 
15,  1890.  This  note  was  given  for  the  seventy-five-dollar 
note  secured  by  the  first  mortgage  and  forty  dollars  that 
Bailey  and  Putnam  had  paid  to  a  third  person  for  keeping 
the  colt,  and  who  had  a  lieu  on  it  therefor  superior  to  their 
first  mortgage. 

Wlien  the  second  note  and  mortgage  were  given,  the  first 
note  was  given  up,  but  the  first  mortgage  was  not  discharged, 
and  has  not  since  been,  and  there  is  no  express  finding  that 
the  parties  thereto  intended  it  should  be  discharged  .by  the 
giving  of  the  new  note  and  mortgage. 

On  January  23,  1890,  which  was  between  the  giving  of  said 
mortgages,  Mahiney  hired  the  plaintiff  to  keep  and  break  the 
colt  at  five  dolhirs  per  week;  and  the  plaintiff  kept  it  eight 
weeks  under  that  agreement,  and  until  March  19,  1890,  when 
the  defendant  Wheeler,  wlio  was  proceeding  by  the  direction 
of  the  other  defendants  to  foreclose  the  second  mortgage,  took 
it  from  the  plaintiff's  possession  against  his  protest  and  claim 
of  lien,  and  sold  it  on  that  mortgage  to  the  other  defendants 
for  $55,  leaving  a  balance  due  and  unpaid  of  $53.80.  It  does 
not  appear  that  Bailey  and  Putnam  knew  when  they  took  the 
second  mortgage  and  gave  up  the  old  note  that  Malaney  had 
hired  the  plaintiff  to  keep  and  break  the  colt.  But  the  plain- 
tiff is  charged  with  notice  of  the  first  mortgage,  for  it  was  on 
record. 

The  plaintiff  claims  that  from  the  facts  found  and  certified 
up  there  arises  a  legal  presumption  that  the  parties  intended 
that  the  second  note  and  mortgage  should  operate  as  pay- 
ment of  the  first  note  and  a  discharge  of  the  first  mortgage; 
but  if  not,  that  this  court  should  presume,  if  necessary  to  up- 
hold the  judgment,  that  the  county  court  inferred  such  in- 
tention from  the  facts  found;  that  in  the  circumstnnces,  the 
taking  of  the  second  note  and  mortgage  was  an  abandonment 
of  the  first  mortgage;  but  if  not,  that  by  taking  and  selling 
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the  oolt  on  the  second  mortgage,  the  defendants  are  estopped 
to  set  up  the  first  mortgage,  as  the  plaintiff's  position  in  the 
premises  was  taken  with  reference  to  the  defendant's  position 
therein. 

But  the  taking  of  a  new  note  in  substitution  for  one  secured 
by  mortgage,  does  not  extinguish  the  debt  evidenced  by  the 
latter  so  as  to  discharge  the  mortgage,  unless  such  was  the 
intention  of  the  parties,  shown  by  something  besides  what 
arises  from  the  mere  act  of  substitution;  and  the  reason  is, 
that  the  mortgage  secures  the  debt,  not  merely  the  evidence 
of  it,  and  as  a  change  in  the  evidence,  does  not  pay  the  debt, 
the  lien  of  the  mortgage  is  not  affected  by  it:  Dana  v.  Bin- 
ney,  7  Vt  493;  Seymour  v.  Darrow,  31  Vt.  122. 

Nor  does  the  taking  of  a  second  mortgage  on  the  same  prop- 
erty to  secure  the  substituted  note,  operate  to  discharge  the 
first  mortgage,  unless  such  was  the  intention  of  the  parties:  2 
Jones  on  Mortgages,  sec.  279;  Hill  v.  Bsebe,  13  N.  Y.  656; 
Hutchinson  v.  Swartsweller,  31  N.  J.  Eq.  205;  Packard  v.  King- 
mariy  11  Iowa,  219;  Gregory  v.  Thomas,  20  Wend.  17;  nor 
the  inclusion  of  an  additional  demand  in  the  substituted  note. 
That  may  serve  to  show  the  purpose  of  the  transaction,  but  it 
does  not  sliow  an  intention  to  discharge  the  prior  mortgage: 
Hill  V.  Beebe,  13  N.  Y.  556;  2  Jones  on  Mortgages,  sees.  927^ 
930.  In  this  case  the  additional  demand  did  not  increase 
the  amount  of  the  lien  on  the  colt,  for  it  was  already  a  lien 
upon  it. 

It  follows,  therefore,  that  the  taking  of  the  new  note  and 
mortgage  was  not  in  law  a  discharge  nor  an  abandonment  of 
the  first  mortgage.  Nor  by  taking  and  selling  the  colt  on  the 
second  mortgage  are  the  defendants  estopped  to  set  up  the 
first  mortgage,  for  the  plaintiff's  position  in  the  premises  could 
not  have  been  taken,  as  claimed,  with  reference  to  the  action, 
for  whatever  he  did  was  done  before  that. 

But  although  there  is  no  estoppel,  it  is  necessary  to  consider 
whether  such  taking  and  sale  were  effective  as  matter  of  law 
to  discharge  the  lien  of  the  first  mortgage  by  withdrawing 
the  property  from  its  operation.  It  is  undoubtedly  true  that 
for  most  purposes  tne  foreclosure  of  a  mortgage  by  sale  ex- 
hausts the  lien  of  the  mortgage  foreclosed,  and  severs  the 
connection  between  it  and  the  property  mortgaged.  But  this 
is  not  true  as  to  subsequent  encumbrancers  who  have  a  riglit 
to  redeem.  They  must  redeem  from  the  mortgage  and  can- 
not redeem  from  the  sale:    Bradley  v.  Snyder,  14  111.  263;  5S 
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Am.  Dec.  564,  and  note.  In  this  case,  without  saying  how  it 
would  be  if  the  facts  were  otherwise,  the  property  having 
been  purchased  by  the  mortgagees,  and,  for  aught  that  ap- 
pears, being  still  in  their  possession,  tlie  plaintiff's  right  to 
redeem  from  the  first  mortgage  was  not  affected  by  the  fore- 
closure of  the  second  mortgage,  and  as  to  him  such  foreclosure 
was  not  effective  as  matter  of  law  to  discharge  the  lien  of  the 
first  mortgage  by  withdrawing  the  property  from  its  operation; 
hence  that  mortgage  may  be  set  up  against  him  notwithstand- 
ing such  foreclosure. 

As  to  presuming  that  the  county  court  inferred  from  the 
facts  found  that  the  parties  intended  to  discharge  the  first 
mortgage  —  if  indeed  were  we  at  liberty  to  thus  presume  in 
view  of  the  statute  requiring  the  facts  on  which  the  judg- 
ment was  rendered  to  be  reduced  to  writing  and  prohibiting 
other  or  different  facts  at  issue  from  being  incorporated  into 
the  exceptions  —  it  is  sufficient  to  say  that  the  facts  found  do 
not  show  that  the  county  court  ought  to  have  drawn  such  in- 
ference, as  is  shown  by  what  has  been  said,  and  therefore  we 
cannot  presume  that  it  did  draw  such  inference:  Pratt  v.  PagCj 
82  Vt.  13. 

Judgment  reversed  and  judgment  for  the  defendants. 

MoRTaAOES  —  Discharge.  — A  mortgage  is  discharged  only  by  payment 
or  release,  and  not  by  a  change  in  or  renewal  of  the  note  which  the  mort- 
gage was  given  to  secure:  Bunker  v.  Barron,  79  Me.  62;  1  Am.  St.  Rep.  282, 
and  note;  Dunham  v.  Dey,  15  Johns.  554;  8  Am.  Dec.  282;  Durnell  v. 
Teralegge,  23  Ind.  397;  85  Am.  Dec.  466,  and  extended  note;  Reid  v.  Aber- 
nethy,  77  Iowa,  438;  Hinton  v.  Ferrehee,  107  N.  C.  154. 

MoRTaAOE.s  —  Release  op  First  by  Taking  Second.  — The  taking  of  a 
■econd  mortgage  to  secure  the  same  debt  secured  by  a  first  mortgage,  and 
apon  the  same  property,  does  not  discharge  the  lien  of  the  first  mortgage: 
Hmoard  v.  First  Nat.  Bank,  44  Kan.  649;  Pouder  v.  Eitzinger,  119  Ind.  597. 
The  simultaneity  of  release  of  one  mortgage  and  the  giving  of  another  on 
the  same  property  to  the  same  mortgagee  does  avoid  the  loss  of  the  first 
mortgage  lien  by  the  release:  Woollen  v.  Hillen,  9  Gill.  185;  52  Am.  Dec. 
690,  and  note. 

MoRTOAQES  —  Foreclosure  —  Redemption  by  Subsequent  Encum- 
brances: See  extended  note  to  Horn  v.  Indianapolis  Nat.  Bank,  21  Am.  St. 
Rep.  247.  The  lien  of  a  mortgage  is  not  exhausted  by  foreclosure  and 
■ale  of  the  mortgaged  premises,  when  the  owners  of  the  equity  of  redemp- 
tion seek  to  redeem;  it  is  from  the  mortgage,  and  not  the  sale  under  it: 
Bradley  t.  Snyder,  14  HI.  263;  68  Am.  Deo.  564,  and  extended  note. 
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Wilcox  v.  Moon. 

[64  Vekmont,  460.] 
LiBKL. — Sbndtwo  a  Libelous  Communicatiok  to  a  Marrito  Womaw 
Rkspectino  Herself,  inclosed  in  a  sealed  envelope,  is  not  a  publioa* 
tion  of  the  libeL     If  she  shows  it  to  her  husband,  this  is  her  own  moi, 
for  which  the  sender  is  not  answerable. 

Action  for  libel.  The  alleged  libel  consisted  of  a  comtnn* 
nication  inclosed  by  the  defendant  in  a  sealed  envelope,  and 
addressed  to  plaintiff,  who  was  a  married  woman.  Her 
husband  got  the  communication  from  the  post  office,  and 
handed  it  to  his  wife,  whereupon  she  broke  the  seal,  and  they 
read  it  together.  The  question  was  whether  this  constituted 
a  publication  of  the  libel;  and  the  trial  court  having  ruled  it 
did,  the  defendant  excepted,  and  caused  the  exception  to  be 
certified  to  the  supreme  court,  to  be  there  passed  upon  before 
final  judgment. 

J.  C.  Bakery  for  the  defendant. 

Waterman,  Martin,  and  Hitt,  for  the  plaintiff. 

Taft,  J.  When  this  case  was  before  the  court  at  the  Feb- 
ruary term,  1891,  Munson,  J.  in  the  opinion  said:  "It  is  true 
that  a  communication  to  the  plaintiff  wife  by  a  letter  so 
transmitted  as  not  to  be  seen  by  others  would  not  be  such  a 
publication  as  would  sustain  an  action ":  Wilcox  v.  Moon, 
63  Vt.  481.  To  entitle  the  plaintiff  to  recover,  publication 
to  some  third  party  must  be  shown,  and  so  sending  a  libel- 
ous letter  to  the  plaintiff,  who  received  it  unopened,  is  no 
evidence  of  publication.  The  gist  of  the  action  is  the  injury 
to  the  plaintiff's  reputation,  which  consists  in  the  good 
opinion  of  her  fellow  citizens.  If  third  persons  have  no 
knowledge  of  the  libel,  she  has  sustained  no  injury  to  her 
reputation.  If  the  defendant  did  not  publish  the  libel  to 
third  parties,  he  has  committed  no  wrong  for  which  he  is 
liable  in  a  civil  action.  The  defendant  is  not  liable  for  a 
publication  by  the  plaintiff',  for  it  is  not  the  defendant's  act. 
As  stated,  if  a  man  write  a  libelous  letter,  and  deliver  it  to 
the  party  himself,  it  is  no  publication;  sending  a  sealed  let- 
ter, if  nothing  more  is  shown,  is  the  same  as  a  delivery  to  the 
party.  Sending  an  unsealed  letter  by  a  messenger  who  reads 
it  is  evidence  of  a  publication.  Sending  one  to  a  party  who 
cannot  read,  and  this  is  known  to  the  sender,  and  the  party 
to  whom  it  is  sent  from  necessity  procures  another  to  read 
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it,  is  likewise  evidence  of  publication;  so  is  sending  such  a 
letter  to  one  whose  clerk  is  in  the  habit  of  opening  and  read- 
ing his  letters,  and  this  habit  is  known  to  the  sender,  and 
whose  clerk  does  in  fact  open  and  read  it.  These  exceptions 
to  the  general  rule  seem  to  be  based  upon  the  principle  that 
the  letter  is  sent  with  the  intent,  on  the  part  of  the  sender, 
that,  without  any  act  of  the  person  to  whom  it  is  sent,  or  from 
his  necessity,  if  an  illiterate  person,  it  must  or  may  be  read 
by  a  third  person.  The  letter  in  question  was  sealed,  sent  by 
the  post,  and  received  by  the  plaintiff  unopened.  Showing  it 
by  the  plaintiff  to  her  husband  was  lier  own  act,  not  that  of 
the  defendant.  There  was  no  testimony  in  the  case  tending 
to  show  knowledge  in  the  defendant  that  plaintiff's  husband 
was  ever  in  the  habit  of  opening  and  reading  the  plaintiff's 
correspondence.  In  respect  of  the  publication  of  a  libel,  hus- 
band and  wife  are  distinct  persons,  and  so  a  publication  to  a 
wife  sustains  an  action  in  favor  of  the  husband:  See  Wilcox 
V.  Moon,  61  Vt.  484.  The  husband  in  this  case  had  no  legal 
right  to  the  letter  addressed  to  the  plaintiff.  In  these  modern 
days,  when  tendency  is  to  regard  husband  and  wife  as  dis- 
tinct persons,  we  are  not  inclined  to  return  to  the  ancient 
legal  fiction  regarding  them  as  one.  If  the  twain  were  one, 
then,  when  the  husband  read  the  letter,  no  third  person  saw 
it;  only  the  plaintifl"  herself  read  it.  A  libel  sent  to  the  wife, 
and  shown  by  her  to  her  husband,  is  a  publication  by  the 
wife,  not  by  the  sender.  There  was  nothing  in  the  testimony 
tending  to  show  a  publication  by  the  defendant,  nor  that  he 
intended  the  letter  should  or  might  be  read  l)y  anyone  before 
it  reached  the  plaintiff's  hands,  or  by  a  third  person  from 
necessity  afterwards.  The  ruling  that  the  facts  stated  would 
constitute  a  publication  was  erroneous,  and  the  cause  is  re- 
manded.   

Libel  —  StiFFiciKNCT  of  Pcbltcatiok.  —  No  action  lies  for  a  libel  pnb- 
lisheil  only  by  writing  and  mailing  it  to  the  plaintiff:  Spalls  v.  Pounihtone, 
87  Ind.  522;  44  Am.  Rep.  773;  Apolinaire  v.  Roca,  43  La.  Ann.  842;  and  it 
does  not  constitute  a  publication  by  the  defendant  though  the  plaintiff  after- 
wards makes  the  contents  of  the  letter  known  to  other  parties:  Fonrille  v. 
McNease,  Dud.  (S.  C.)  303;  31  Am.  Dec.  556.  atid  note.  But  the  sender  of  a 
libelous  letter  is  liable  for  its  further  publication  by  the  receiver,  if  snoh 
further  publication  was  a  probable  consequence  of  sending  it:  Miller  y.  Buikr, 
6  Gush.  71;  52  Am.  Dec.  768,  and  note.  Wiiere  a  complaint  for  libel  alleges 
that  the  defendant  did  "compose  aiul  publish  "  certain  matters  concerning 
the  plaintiff  and  then  seta  out  the  libelous  matter  addressed  directly  to  the 
plaintiff,  it  is  sufficient  on  general  demurrer,  for  while  the  libel  ia  addre3#ed 
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to  the  plaintiff  it  may  have  been  oommnnicated  to  other  persons  and  thua 
pnblished:  Wileox  v.  Moon,  63  Vt.  481.  To  constitute  the  publication  of  » 
Ubeloua  letter,  the  contents  need  not  be  made  known  to  the  public  generally. 
It  ia  enongh  if  they  were  made  known  to  a  single  person:  Aiiams  v.  LavMon^ 
17  Oratt  250:  94  Am.  Deo.  455,  and  note. 


MoCasker  V,  Enright. 

[64.;Vkemont,  488.] 

Itibkhok  or  Othkr  Transaotions.  —  When  there  ia  a  question  whether  ans 
act  is  accidental  or  intentional,  the  fact  that  it  forms  part  of  a  series  of 
similar  occurrences,  in  each  of  which  the  person  doing  the  act  is  con- 
cerned, ia  relevant. 

Vkauds — Evidence  o?  Other  Fraudulent  Transacttions.  — If  an  act  ia 
claimed  to  be  fraudulent,  evidence  of  other  similar  fraudulent  acts  ia  ad«^ 
missible  if  they  were  committed  at  or  about  the  same  time  and  the  same 
motive  may  reasonably  be  supposed  to  exist  for  all  of  them. 

Assumpsit  on  a  promissory  note.  Verdict  and  judgment  for 
the  plaintiff. 

J.  C.  Enright,  for  the  defendant. 

George  L.  Fletcher,  for  the  plaintiff; 

RowELL,  J.  The  defendant's  testimony  tended  to  show^ 
that  nothing  was  said  about  his  giving  a  note  for  the  cloth; 
that  he  did  not  intend  to  give  a  note  for  it,  and  did  not  sup- 
pose he  did,  but  supposed  he  was  giving  an  obligation  em- 
bodying the  contract,  which  was,  to  pay  for  the  cloth  in  three 
months  if  he  had  then  sold  it,  but  if  not,  then  to  pay  for  what 
he  had  sold,  return  the  rest,  and  receive  back  his  obligation; 
that  O'Brine,  the  payee  of  the  note,  wrote  the  paper  he  signed, 
but  did  not  read  it  to  him,  nor'did  he  read  it  himself,  but  took 
O'Brine's  statement  as  to  what  it  was;  that  when  his  wife  in- 
dorsed the  paper  at  O'Brine's  request,  to  show  that  the  sal© 
was  made  to  the  head  of  a  ffimily,  she  attempted  to  see  its 
face,  but  was  prevented  by  O'Brine.  His  testimony  further 
tended  to  show  that  he  sold  none  of  the  cloth,  and  saw  no 
more  of  O'Brine,  and  that  the  next  he  heard  about  it  was  on 
August  4,  1890,  when  he  received  a  letter  from  the  plaintiff^ 
calling  him  to  go  to  the  bank  in  Chester  and  pay  the  note^ 
which  was  the  first  time  he  understood  he  had  given  a  note. 

The  defendant  claimed  as  matter  of  defense  that  he  was 
defrauded  in  giving  a  note  instead  of  an  obligation  embody- 
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Ing  the  contract;  and  on  that  question  O'Brine's  intent  in  thd 
premises  was  material  and  relevant. 

The  defendant  does  not  claim  in  argument  that  the  testi- 
mony in  the  case  impeached  the  note  so  as  to  cast  the  burderk 
on  the  plaintiffs  to  show  that  they  were  bona  fide  holders  of 
it,  but  complains  of  the  exclusion  of  depositions  offered  by 
him  to  show  prior  similar  fraudulent  transactions  on  the  part 
of  O'Brine,  had  with  other  parties,  whereof  the  plaintiffs  had 
knowledge  before  they  bought  the  note  in  suit.  One  of  those 
depositions  tends  to  show  that  O'Brine  got  the  deponent's 
note  for  cloth  when  the  deponent  supposed  he  was  giving  an 
obligation  entirely  different  in  terms  and  legal  effect;  that  he 
saw  no  more  of  O'Brine;  and  that  the  plaintiffs  afterwards 
sued  him  on  the  note.  Another  deposition  tends  to  show  that 
O'Brine  got  the  deponent's  note  for  cloth  on  the  strength  of 
representing  that  he  had  twelve  tailors  following  him,  cutting 
and  making,  who  would  be  along  the  then  next  week  and 
"board  it  all  out,"  and  perhaps  more;  that  the  twelve  tailors^ 
did  not  come;  O'Brine  was  seen  no  more,  and  the  next  depo- 
nent knew  he  received  a  letter  from  the  plaintiffs  that  they 
held  the  note,  and  were  innocent  purchasers  thereof. 

It  is  immaterial  for  present  purposes  whether  those  deposi- 
tions show  that  the  plaintiffs  knew  about  the  transactions 
therein  related  or  not  when  they  bought  the  note  in  suit,  for 
if  they  were  relevant  to  show  a  fraudulent  intent  on  the  part 
of  O'Brine  in  obtaining  the  defendant's  note  instead  of  his 
obligation  embodying  the  contract,  they  should  have  been 
Admitted,  as  they,  with  the  testimony  in  the  case,  would  so 
far  have  impeached  the  note  for  fraud  in  obtaining  it  as  to 
cast  the  burden  on  the  plaintiffs  to  show  that  they  were  bona 
fide  holders. 

The  plaintiffs  claim  that  the  testimony  contained  in  these 
depositions  is  too  remote,  and  invoke  the  rule  that  inferences 
cannot  be  drawn  from  one  transaction  to  another  that  is  not 
specifically  connected  with  it  merely  because  the  two  resem- 
ble each  other;  that  they  must  be  linked  together  by  the  chain 
of  cause  and  effect  in  some  assignable  way  before  you  can 
draw  the  inference.  But  this,  like  most  general  rules,  has  its 
•xceptions,  and  one  exception  is  in  respect  of  facts  showing 
system,  which  Mr.  Justice  Stephen  formulates  thus:  When 
there  is  a  question  whether  an  act  was  accidental  or  inten- 
tional, the  fact  that  such  act  forms  part  of  a  series  of  similar 
occurrences,  in  each  of  which  the  person  doing  the  act  was 
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concerned,  is  deemed  to  be  relevant:  Digby  on  Evidence,  art. 
12.  This  exception  is  variously  stated,  but  well  recognized, 
both  in  this  state  and  elsewhere.  Thus,  in  Castle  v.  Bullard, 
23  How.  172,  186,  it  is  said  that  the  decided  cases  have  estab- 
lished the  doctrine  that  cases  of  fraud  are  among  the  well- 
recognized  exceptions  to  the  general  rule  that  other  wrongful 
acts  of  the  defendant  are  not  admissible  on  the  trial  of  tlie 
particular  charge  immediately  involved  in  the  issue;  that 
similar  fraudulent  acts  are  admissible  if  committed  at  or 
about  the  same  time,  and  when  the  same  motive  may  reason- 
ably be  supposed  to  exist,  with  a  view  to  establish  the  intent 
of  the  defendant  in  respect  to  the  matters  charged  against  him 
in  the  declaration;  that  some  of  the  decisions  go  further,  and 
hold  that  such  evidence  is  admissible  as  affording  a  giound 
of  presumption  to  prove  the  main  charge:  Eastman  v.  Premo, 
49  Vt.  355;  24  Am.  Rep.  142;  Bradley  Fertilizer  Co.  v.  FidleVf 
58  Vt.  315,  are  full  authority  in  this  state  for  the  exception. 

No  claim  is  made  that  the  transactions  disclosed  by  the 
depositions  were  too  remote  in  point  of  time.  Tlie  depositions 
were  admissible  for  the  purpose  above  indicated,  and  their  ex- 
clusion was  error. 

As  the  point  was  not  made  in  argument,  we  express  no 
opinion  as  to  the  impeaching  quality  of  the  testimony  in  the 
case. 

Judgment  reversed  and  cause  remanded. 

EviDENCB  OF  Other  Fraudulknt  Transactions.  — When  a  purchase  is 
claimed  to  have  been  fraudulent,  evidence  of  distinct  fraudulent  purchases 
made  at  or  about  the  same  time  as  the  purchase  under  consideration,  is  ad- 
missible: Caryv.  Hotailing,  1  Hill,  311;  37  Am.  Deo.  323,  and  especially  note 
with  cases  collected;  Eastman  v.  Premo,  49  Vt  355;  24  Am.  Rep.  142.  To 
show  the  fraudulent  intent  with  which  certain  representations  were  made, 
evidence  of  other  fraudulent  representations  of  a  similar  character  made  by 
the  same  person  and  about  the  same  time  are  admissible:  Perkins  v.  Pront, 
47  N.  H.  387;  93  Am.  Dec.  449;  but  such  other  transactions  must  be  so  near 
to  the  one  in  suit  in  point  of  time,  and  ao  like  it  in  other  relations,  that,  the 
same  fraudulent  motive  may  reasonably  be  imputed  to  all:  Hall  v.  Nai/lor, 
18  N.  Y.  588;  75  Am.  Dec.  269,  and  note.  But  see  McKay  v.  Russell,  3  Wash. 
378,  28  Am.  St.  Rep.  44,  where  it  was  held  that  evidence  of  similar  fraudu- 
lent representations  made  to  ft  third  party  in  a  similar  but  distinct  transao- 
tioa  is  inadmissible. 
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Hawlet  V.  Sheldoit. 

[64  Vkkmont,  49L] 

A  WatbrcOtrsb  is  a  channol  or  canal  for  the  conveyance  of  water,  partica* 
larly  in  draining  lands;  and  may  be  natural  or  artifical.  It  consists  of 
bed,  banks,  and  water,  though  the  water  need  not  flow  continuously. 
There  must  be  a  distinct  channel  with  well-defined  banks  cut  through 
the  turf  and  into  the  soil  by  the  flow  of  the  water,  presenting  on  a  casual 
glance  to  every  eye  the  unmistakable  evidence  of  the  frequent  action  of 
running  water,  and  not  a  mere  depression. 

WATERC0UK3B  —  Termination  of.  —  If  a  watercourse  runs  to  a  point  and 
there  spreads  over  the  adjacent  land  witliout  running  in  any  different 
ohannel,  it  ceases  to  be  a  watercourse,  and  one  who  by  dams  and  ether 
obstructions  prevents  it  from  running  over  his  land  is  not  guilty  of  ob* 
Btructing  a  watercourse. 

/,  C,  Enrighi  and  J.  J.  Wilson,  for  the  pi  a  in  tiffs. 

Gilbert  A.  Davis,  W.  E.  Johnson,  and  Frank  H.  Clark,  for 
the  defendant. 

Tyler,  J.  The  action  in  case  for  obstructinoj  a  brook  or 
stream  of  water.  When  the  plaintitls  rested,  the  court,  on 
motion,  directed  a  verdict  for  the  defendant. 

The  phiintiff 'a  evidence  tended  to  show  that  certain  springs 
in  the  hillside  in  their  land  ran  down  and  formed  a  small 
pond  near  the  highway  and  thence  the  water  made  its  way- 
through  a  ravine  and  spread  out  upon  the  meadow  below; 
that  in  the  year  1852,  for  the  purpose  of  forming  a  channel 
for  the  water  and  of  draining  the  land  so  they  could  drive 
upon  it,  they  turned  a  furrow  through  the  ravine,  terminating 
within  ten  or  twelve  feet  of  the  line  fence  between  their  land 
and  the  defendant's;  that  it  was  a  deep  furrow  until  near  the 
lower  end,  when  it  was  shallower  and  ended  with  a  turn  to 
one  side*  so  as  to  discharge  the  water  upon  the  surface  of  the 
ground;  that  the  water  that  ran  in  the  ditch  mainly  came 
from  the  pond;  that  water  ran  in  the  ditch  all  the  year,  gen- 
erally two  to  three  inches  deep  by  about  six  inches  wide  less 
than  that  in  dry  weather  and  considerably  more  in  case  of 
heavy  rains  and  melting  snows;  that  in  1887,  the  channel 
having  become  obstructed,  the  plaintiffs  cleared  it  out  to 
about  its  former  capacity;  that  the  water  had  no  channel 
after  it  left  the  ditch;  that  sometimes  when  low,  it  would  dis- 
appear in  the  plaintiff's  grass  land  and  not  visibly  reach  the 
division  line,  and  that  when  it  was  higher  it  would  overflow 
upon  the  defendant's  land;  some  of  the  witnesses  said  it 
**  Boaked  through  "  the  land  between  the  end  of  the  ditch  and 
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the  line  fence;  that  it  never  resumed  a  channel  after  it  passed 
onto  the  land  of  the  defendant;  that  the  defendant  with  sods 
and  sticks  made  an  obstruction  along  the  line  upon  his  own 
and  the  plaintifiF's  land  and  prevented  the  water  from  entering 
upon  his  land,  which  is  the  cause  of  action  alleged. 

The  case  must  be  governed  by  the  law  relative  to  water- 
courses, which  is  well  settled. 

We  have  seen  no  better  definition  of  a  watercourse  than 
that  given  b}'  Chancellor  Williamson:  Earl  v.  De  Hart,  12 
N.  J.  Eq.  280;  72  Am.  Dec.  395:  "A  watercourse  is  a  chan- 
nel or  canal  for  conveyance  of  water,  particularly  in  draining 
lands.  It  may  be  natural,  as  when  it  is  made  by  the  natural 
flow  of  the  water,  caused  by  the  general  superficies  of  the 
surrounding  land  from  which  the  water  is  collected  into  one 
channel;  or  it  may  be  artificial,  as  in  case  of  a  ditch  or  other 
artificial  means  used  to  divert  the  water  from  its  natural 
channel,  or  to  carry  it  from  low  lands,  from  which  it  will  not 
flow  in  consequence  of  the  natural  formation  of  the  surface  of 
the  surrounding  land."  Angell  on  Watercourses,  sec.  4,  says 
that  a  watercourse  consists  of  bed,  banks,  and  water,  though 
the  water  need  not  flow  continuously;  that  many  watercourses 
are  sometimes  dry.  There  must  be  a  distinct  channel,  the 
bed  of  the  stream,  with  well-defined  banks,  cut  through  the 
turf  and  into  the  soil  by  the  flowing  of  the  water,  presenting 
on  a  casual  glance  to  every  eye  the  unmistakable  evidences 
of  the  frequent  action  of  running  water,  and  not  a  mere  de- 
pression: Gibbs  V.  Williams^  25  Kan.  214;  37  Am.  Rep.  241. 

This  stream,  small  as  the  evidence  tended  to  show  it  was, 
and  small  as  was  its  channel,  clearly  falls  within  the  legal 
definition  of  a  watercourse.  Its  beginning  was  at  the  point 
where  it  first  received  the  percolating  water  of  the  ravine  and 
sent  it  down  towards  the  meadow  in  one  course;  its  terminus 
was  at  the  point  where  the  furrow  ran  out  and  the  water  was 
discharged  upon  the  meadow  near  the  defendant's  land. 

By  reason  of  the  nature  or  conformation  of  the  soil,  water 
sometimes  leaves  its  channel,  and  after  spreading  over  a  wide 
space  without  apparent  banks,  flows  a  considerable  distance 
and  again  takes  a  regular  channel,  yet  it  maintains  its  char- 
acter as  a  watercourse:  Macomber  v.  Godfrey,  108  Mass.  219; 
11  Am.  Rep.  314;  Gillett  v.  Johnson,  30  Conn.  180.  But  in 
this  case  none  of  the  plaintifi''s  evidence  tended  to  show  that 
the  water  ever  found  a  channel  on  the  defendant's  land;  on 
the  contrary,  it  was  lost  in  the  soil  near  the  division  line. 
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From  the  end  of  the  ditch  to  the  fence,  a  distance  of  ten  or 
twelve  feet,  there  was  no  channel;  all  the  witnesses  so  testi* 
&ed.     William  Hawley,  one  of  the  plaintiffs,  was  asked:— 

Q.  "  Why  did  n't  you  run  it  clear  down  to  the  line  fence?" 
A.  "I  (lid  n't  propose  to  throw  all  the  water  on  to  Mr.  Shel- 
■don.  I  did  n't  run  it  there.  I  left  it  within  ten  feet — I  don't 
know  just  ten — ten  or  a  dozen,  and  let  it  spread  its  natural 
course." 

In  answer  to  the  question,  "  When  it  gets  down  to  the  end 
of  the  channel  where  does  it  go  to,"  he  said:  "It  spreads  ofiF 
on  both  farms."  So  it  appears  from  his  own  testimony  that 
it  became  mere  surface  water,  and  was  squandered  when  it 
reached  the  end  of  the  ditch. 

If  this  stream  of  water  had  continued  in  a  defined  channel 
upon  and  over  the  defendant's  land,  he  and  the  plaintiffs 
would  have  acquired  correlative  rights  in  relation  to  it.  Each 
party  would  have  had  a  right  to  its  natural  flow,  but  upon 
the  evidence  produced  by  the  plaintiffs,  the  defendant  was 
not  guilty  of  obstructing  a  brook  or  stream  of  water,  and  the 
<5ourt  below  properly  directed  a  verdict  in  his  favor. 

Judgment  afBrmed. 

Watercourse  —  Definition.  — A  watercourse  is  a  stream  of  water,  nsn- 
*lly  flowing  in  a  particular  direction,  with  well-defiued  banks  and  channeU: 
Simmona  v.  Winters,  21  Or.  35;  28  Am.  St.  Rep.  727,  and  note.  For  a  water- 
oourae  there  must  be  a  chauuel,  a  bed  to  the  stream,  and  not  merely  iowlainl 
or  a  slough  over  which  water  flows:  Chicago  etc.  R.  R.  Co.  v.  Mon-ow,  42  Kan. 
339.  See  Macomber  v.  Godfrey,  108  Mass.  219,  11  Am.  Kep.  349,  cited  in 
the  opinion  to  the  leading  case. 


Caswell  v.  Caswell. 

[64  Vkemont,  657.] 
Dtvorob  bkcattsi  of  Imprisonment  of  a  Hdsband  oh  a  Oonviotiow  of 
A  Felont  will  not  be  granted  if,  at  the  time  the  marriage  was  con< 
tracted,  he  had  already  been  convicted  of  each  felony  and  this  fact  was 
known  to  the  wife. 

Suit  for  divorce.  Plaintiff,  after  occupying  meretricioui 
relations  with  the  defendant,  married  another  man  whom  the 
defendant  killed  on  the  day  after  such  marriage,  and  for  this 
homicide  he  was  tried  and  convicted  of  murder  in  the  second 
degree.  After  such  conviction,  but  before  his  sentence,  the 
plaintiff  married  him.     He  was  subsequently  sentenced  to 
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state  prison  for  life,  and  plaintiff  thereafter  commenced  this 
■ait  for  divorce.    Judgment  for  the  defendant. 

8.  C.  Shurtleffy  for  the  petitionee, 

Taft,  J.  To  entitle  one  to  relief  in  a  divorce  court  the 
party  must  come  with  clean  hands.  It  is  a  general  doctrine 
that  a  man  shall  not  complain  of  what  he  Icnew  or  might 
have  known  at  the  time  of  the  marriage.  At  tlie  time  of  tlio 
marriage  the  libelant  knew,  or  had  good  reason  to  believe,. 
that  the  libelee  would  be  sentenced  to  life  imprisonment  in 
the  state  prison  under  a  prior  conviction  of  murder.  When 
one  marries  a  state  prison  convict  it  is  trifling  with  the  law 
for  the  party  to  say  she  did  not  know  that  sentence  would 
follow  conviction.  A  slight  delay  would  have  given  the 
knowledge. 

The  decree  is  affirmed.      ____ 

DiTOROB  —  Causk  Known  to  Libblawt  at  Timb  o»  Marrtaoe.  — A  maa 
Muinot  aroid  a  marriage  on  the  ^inroand  that  the  woman  falsely  represented 
ksrself  to  him  as  chaste,  and  thereby  induced  him  to  marry  her,  where  h» 
knew  she  was  unchaste  before  entering  into  the  marriage  contract:  Crehort 
T.  Crefiore^  97  Mass.  330;  93  Am.  Dec.  93,  and  note.  A  man  arrested  on 
probable  cause  and  without  malice,  for  seduction,  who  marries  the  woman 
to  secure  his  discharge,  cannot  have  the  marriage  avoided  upon  discovering 
that  he  could  not  have  been  convicted  of  the  seduction:  Marvin  v.  Marvin, 
62  Ark.  425;  20  Am.  St.  Rep.  191,  and  note.  See  also  McGulloch  ▼.  McCul- 
loch,  69  Tex.  682;  5  Am.  St.  Rep.  96,  and  note  discussing  the  pregnancy  of 
tb«  woman  at  th«  time  of  the  marriage  •■  a  ground  foe  divorce. 
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[•4  Vermont,  671.] 

TKvns.  —  A  VoLtmTART  CoMPLBTBD  Trust  18  Valid  and  may  be  enforced 
in  equity  though  the  beneficiary  did  not  assent  to  nor  hare  notice  of  it. 

Tauars.  — 1»  a  Father  DapasiTs  Monbt  in  a  Savings  Bank  in  thk  Na&u 
OF  HIS  Sox,  designates  himself  as  trustee,  and  takes  a  deposit  book  in 
the  name  of  snch  son  and  himself  as  tmstee,  this  transaction  creates  a 
Toluatary  trust  in  favor  of  the  son,  though  the  father  retains  possession 
of  the  book,  depositing  other  moneys  thereon  and  drawing  out  rarioua 
anms  as  trustee. 

TM.UHTARY  Trcsts  —  EVIDENCE. — If  a  father  deposits  money  in  bank  in 
the  name  of  hia  son  designating  himself  as  trustee,  his  subsequent  dec- 
larations are  not  admissible  for  the  purpose  of  thovriug  that  he  did  not 
latead  to  create  a  trust  in  favor  of  his  son. 

Stidence.  — Dbolarations  of  a  Dgceasbd  Person  are  admissible  in  evi. 
denoa  against  tboa*  who  claim  in  the  interest  or  right  of  snch  decedent. 


Feb.  1892.]     Connecticut  River  Sav.  Bank  v.  Albre.     945 

Interpleader  by  a  savings  bank  to  determine  to  whom  a 
deposit  should  be  paid.  Samuel  Albee  having  on  deposit  in 
the  bank  a  sum  in  excess  of  three  thousand  dollars,  was  ad- 
vised by  the  treasurer  of  the  bank  that  all  deposits  in  excess 
of  two  thousand  dollars  would  be  taxed  against  the  depositor, 
and  that  a  payment  of  that  tax  might  probably  be  avoided 
by  transferring  a  portion  of  the  deposit  to  the  name  of  another 
person.  A  few  days  afterwards  he  drew  the  sum  of  sixteen 
hundred  dollars,  and  deposited  it  in  the  name  of  his  son, 
Charles  P.  Albee,  Samuel  Albee,  trustee,  informing  the  treas- 
urer of  the  bank  that  the  transfer  was  made  to  avoid  taxa- 
tion. The  father  received  a  deposit  book  in  which  were  the 
following  entries:  "No.  5362.  Charles  P.  Albee  of  Rocking- 
ham, Vermont,  in  account  with  Connecti3ut  River  Savings 
Bank."  "  Connecticut  River  Savings  Bank  in  account  with 
Charles  P.  Albee,  Samuel  Albee,  trustee."  The  deposit  book 
was  taken  by  the  fatlier  and  kept  among  his  private  papers 
until  the  time  of  his  death.  He  deposited  various  other 
moneys  thereon  and  at  different  times  withdrew  various  sums. 
After  the  father's  death,  the  money  was  claimed  by  his  ad- 
ministrator and  by  the  son,  Charles  P.  Albee.  Charles  8.  Al- 
bee, son  of  Charles  P.  Albee,  was  permitted  to  testify  that 
previous  to  the  death  of  Samuel  Albee  he  stated  that  he  had 
been  over  to  Charleston  and  made  a  deposit  in  the  bank  there 
in  the  name  and  for  the  benefit  of  Charles  P.  Albee.  Ruth  Mc- 
Quaid,  Simon  Albee,  and  Harry  Albee  were  permitted,  subject 
to  objection,  to  testify  to  conversations  in  which  Samuel  Albee 
had  told  them  that  the  money  deposited  in  the  name  of 
Charles  P.  Albee  was  his  money  as  much  as  any  other  money 
he  had  and  was  under  his  control. 

George  A.  Weston,  Gilbert  A.  Davis,  Waterman^  Martin^  and 
Hitt,  for  the  defendants. 

Thompson,  J.  1.  A  completed  trust,  although  voluntary, 
is  valid  and  may  be  enforced  in  equity.  It  is  not  essential  to 
its  validity  that  the  beneficiary  should  have  had  notice  of  its 
creation  or  have  assented  to  it.  The  owner  and  donor  of  per- 
sonal property  may  create  a  perfect,  or  complete  trust,  by  his 
unequivocal  declaration  in  writing  or  by  parol,  that  he  hiro- 
ielf  holds  such  property  in  trust  for  the  purposes  named. 
The  trust  is  equally  valid  whether  he  constitutes  himself,  or 
another  person,  the  trustee.  "  lie  need  not  in  express  terms 
declare  himself  trustee,  but  he  must  do  something  equivalent 

A.M.St.  Ki;r.,   Vor..  XXXIir.  — tO 
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to  it,  and  use  expressions  which  have  that  meaning."  The 
Act  creating  the  trust  must  be  consummated  and  not  rest  in 
mere  intention.  "  It  must  appear  from  written  or  oral  declara- 
tions, from  the  nature  of  the  transactions,  the  relation  of  the 
parties,  and  the  purpose  of  the  gift,  that  the  fiduciary  relation 
is  completely  established."  This  is  the  rule  whether  the 
donor  makes  himself  or  another  person  the  trustee.  If  he 
constitutes  himself  trustee  it  is  not  necessary  as  between  him- 
self and  the  beneficiary,  that  he  should  part  with  the  possea- 
§ion  of  the  trust  property.  "  If  the  donor  retains  the  legal 
title  but  effectually  declares  himself  a  trustee  for  the  donee, 
thus  clothing  the  donee  with  the  beneficial  estate,  the  gift  is 
valid  although  voluntary;  the  donee's  rights  are  perfect  and 
equity  will  enforce  them  against  the  donor,  and  all  persons 
claiming  under  him  as  volunteers."  The  trust  once  created 
cannot  be  revoked  by  the  donor,  unless  the  power  of  revoca- 
tion is  reserved  by  the  donor,  when  he  created  it.  "  A  volun- 
tary trust  which  is  still  executory,  incomplete,  imperfect,  or 
promissory,  will  neither  be  enforced  nor  aided."  "  If  the  in- 
tention is  to  make  such  a  transfer  as  would  constitute  a  gift, 
but  the  transaction  is  imperfect  for  this  purpose,  the  court 
will  not  hold  the  intended  transfer  to  operate  as  a  declaration 
of  trust;  '  for  then  every  imperfect  instrument  would  bo  made 
effectual  by  being  converted  into  a  perfect  trust.'  " 

Such  is  the  general  doctrine  in  regard  to  voluntary  trusts 
M  laid  down  by  elementary  writers  on  the  subject,  and  as 
enunciated  by  the  courts  in  the  best  considered  and  leading 
cases  in  which  it  has  been  discussed:  2  Pomeroy's  Equity 
Jurisprudence  1st.  ed.  sees.  996-998;  Perry  on  Trusts  and 
Trustees,  Ist.  ed.,  sees.  96-99,  104,  105;  Adams'  Equity,  6th 
Am.  ed.  194;  Ex  parte,  Pye,  18  Ves.  Jr.  149;  Milroy  v.  Lord,  4 
De  Gex,  P.  &  J.  264;  Kekewich  v.  Manning,  1  De  Gex,  M.  & 
G.L176;  Ellison  v.  Ellison,  1  Lead.  Gas.  Eq.,  3d  Am.  ed.  297, 
and  notes;  Richards  v.  Delhridge,  L.  R.  18  Eq.  11;  Heartley 
▼.  Nicholson,  L.  R.  19  Eq.  233;  11  Eng.  Repts.  (Moak's  notes) 
816;  Jones  v.  Lock,  L.  R.  1  Ch.  25;  Afartin  v.  Funk,  75  N.  Y. 
134;  31  Am.  Rep.  446;  Young  v.  Yotcng,  80  N.  Y.  422;  36  Am. 
Rep.  634;  Estate  of  Webb,  49  Gal.  541;  Stone  v.  Hackett,  12 
Gray,  227;  Urann  v.  Coates,  109  Mass.  581;  Gerrish  v.  New 
Bedford  Sav.  Inst.,  128  Mass.  159;  35  Am.  Rep.  365;  Ray  r. 
Simmons,  11  R.  I.  266;  23  Am.  Rep.  44,  and  note;  Minor  r. 
Rogers,  40  Conn.  512;  16  Am.  Rep.  69:  Taylor  v.  Henry,  48 
Md.  550;  30  Am.  Rep.  486;  In  re  Gaffney's  Estate,  146  Pa.  St. 
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49;  Pope  v.  Burlington  Sav.  Bank,  56  Vt.  284;  48  Am.  Rep. 
781;  Sargent  v.  Baldwin,  60  Vt.  17. 

These  are  only  a  few  of  the  many  cases  bearing  upon  thit 
subject,  but  they  sufficiently  illustrate  it.  A  large  number 
are  collected  in  note  1  to  sec.  997  of  Pomeroy's  Equity  Juria- 
prudence,  1st  ed. 

In  the  case  at  bar,  Samuel  Albee  deposited  in  the  Connecti- 
cut River  Savings  Bank  sixteen  hundred  dollars  in  the  name 
of  his  son,  the  defendant,  Charles  P.  Albee,  naming  himself 
trustee.  The  treasurer  of  the  bank  at  the  same  time  delivered 
to  Samuel  Albee  a  deposit  book,  on  the  outside  cover  of  which 
was  the  entry:  "No.  5362.  Charles  P.  Albee,  of  Rocking- 
ham, Vt.,  in  acct.  with  Conn.  River  Savings  Bank,"  and  in 
the  book  is  this  entry:  "Conn.  River  Savings  Bank  in  acct. 
with  Charles  P.  Albee  (Samuel  Albee,  trustee)."  "Dec.  12, 
1878,  deposit,  $1,600."  This  book  was  retained  by  Samuel 
Albee  until  his  death.  While  he  held  this  book  and  after  th« 
first  deposit  he  made  one  deposit  to  this  account,  and  on  sev- 
eral occasions  drew  various  sums  of  money  from  it,  receipting 
therefor  as  trustee.  In  form  at  least  this  transaction  created 
a  voluntary  trust  in  favor  of  Charles  P.  Albee  by  Samuel 
Albee,  in  which  the  latter  constituted  and  declared  himself 
to  be  the  trustee.  The  fact  that  he  stated  that  he  made  the 
transfer  to  avoid  taxation  does  not  negate  the  idea  that  he 
also  intended  to  create  a  trust  for  the  benefit  of  Charles  P.; 
but  on  the  contrary  it  is  perfectly  consistent  with  that  pur- 
pose. The  retention  of  the  book  is  not  inconsistent  with  this 
construction.  If  there  was  a  trust,  he  must  be  deemed  to 
have  retained  it  as  trustee.  In  Martin  v.  Funk,  75  N.  Y.  134, 
31  Am.  Rep.  446,  it  is  said:  "There  are  many  cases  where  the 
instrument  creating  the  trust  has  been  retained  by  the  author 
until  his  death,  especially  where  he  made  himself  the  trustee, 
and  yet  the  trust  sustained."  Such  fact,  among  others,  has 
been  considered  on  the  question  of  intent,  in  those  courts  which 
hold  the  creation  of  the  trust  to  be  one  of  intent  on  the  part 
of  the  alleged  donor,  although  he  may  have  made  the  deposit 
in  the  name  of  the  alleged  donee,  but  it  is  never  deemed  de- 
cisive against  the  validity  of  the  trust. 

If  the  intent  with  which  Samuel  Albee  made  this  deposit 
were  to  be  held  to  be  decisive  of  the  rights  of  the  parties  to  this 
litigation,  what  other  intent,  on  the  facts  found  from  admissi- 
ble evidence,  can  be  imputed  to  him,  than  such  as  his  acts  at 
that  time  imported?    He  directed  the  bank  to  make  the  de- 
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posit  in  the  manner  and  form  it  did,  and  he  took  the  deposit 
book,  the  voucher,  to  himself  in  trust  for  Charles  P.  Albee. 
There  was  no  contingency  or  uncertainty  in  the  circumstances, 
and  tlie  transaction  was  complete.  The  money  was  deposited 
absolutely  and  unqualifiedly  in  trust,  and  Samuel  Albee  him- 
aelf  was  the  trustee.  So  far  as  is  disclosed  by  legal  evidence, 
he  never  said  nor  did  anything  tiiereafter,  inconsistent  with 
that  transaction,  viewed  on  the  theory  that  such  a  trust  was 
intended  to  be  created  by  him.  The  fact  that  he  deposited 
other  money  to  this  account,  and  as  trustee  drew  money  from 
it,  is  perfectly  consistent  with  his  being  trustee. 

We  think  there  was  a  perfect,  completed,  voluntary  trust 
created  by  this  transaction:  Martin  v.  Funk,  75  N.  Y.  134;  31 
Am.  Rep.  446;  Ray  v.  Simmons,  11  R.  I.  266;  23  Am.  Rep. 
44,  and  note;  Minor  v.  Rogers,  40  Conn.  512;  16  Am.  Rep.  69; 
In  re  Gaffney'$  Estate,  146  Pa.  St.  49;  and  other  authorities 
there  cited. 

But  we  are  not  left  to  infer  the  intention  of  Samuel  Albee 
from  the  transaction  of  making  the  deposit,  for  very  netir  and 
after  that  occurrence,  he  declared  that  he  made  tlie  (le{)osit  for 
the  benefit  of  Charles  P.  We  think  a  fair  construction  of  the 
master's  original  report  is  that  he  finds  such  was  his  inten- 
tion. This  establishes  the  trust,  if  it  were  to  be  determined 
by  the  law  of  New  Hampshire  as  found  by  the  master,  and 
stated  in  Blasdel  v.  Locke,  52  N.  H.  238,  and  Marcy  v.  Ama- 
uen,  61  N.  H.  131,  60  Am.  Rep.  320,  or  in  accordance  with 
certain  Massachusetts  cases  cited  on  defendant  Lane's  brief, 
part  5. 

The  case  of  Pope  v.  Burlington  Sav.  Bank,  56  Vt.  284;  43 
Am.  Rep.  781,  is  distinguishable  from  this  case.  In  that  case, 
there  was  no  declaration  of  trust,  but  an  imperfect  gift.  The 
intestate  retained  in  himself  the  absolute  control  and  disposal 
of  the  deposit,  for  his  own  use  and  benefit,  making  it  payable 
to  himself  by  the  terms  of  the  deposit. 

2.  The  testimony  of  the  witnesses,  Ruth  McQuaid,  Simon 
Albee,  and  Harriett  Albee,  as  to  the  declarations  of  the  intes- 
tate in  respect  to  the  deposit,  and  made  after  the  trust  had 
been  created,  were  not  admissible.  "No  such  declarations 
made  after  the  creation  of  the  trust  could  have  any  legitimate 
effect  upon  it:"  Ray  v.  Sivimons,  11  R.  I.  266;  23  Am.  Rep. 
44,  and  note;  Mutual  Ins.  Co.  v.  Deale,  18  Md.  26;  79  Am. 
Dec.  673;  Minor  v.  Rogers,  40  Conn.  512;  16  Am.  Rep.  69; 
Ballard  v.  Billings,  2  Vt.  309;  Brackett  v.  Wait,  6  Vt.  411; 
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Edgell  v.  Bennett^  7  Vt.  534;  Sargeant  t.  Sargeant,  18  Vt.  371; 
Hough  y.  Barton,  20  Vt.  455;  Leland  v.  Farnham,  25  Vt.  553; 
Washburn  v.  Ramsdell^  17  Vt  299;  Hayward  Rubber  Co.  v. 
DxmcMee,  30  Vt.  29;  Halloran  v.  Whitcomb,  43  Vt.  306;  /?om 
V.  n^ite,  60  Vt.  558;  -Sargrgne  v.  Baldwin,  60  Vt.  17. 

As  before  stated  when  a  voluntary  trust  is  once  created,  it 
cannot  be  annulled  by  the  act  or  declarations  of  the  party 
creating  it,  unless  a  power  of  revocation  is  reserved  for  that 
purpose:  See  Sargent  v.  Baldwin,  60  Vt.  17,  and  cases  there 
cited.     No  such  power  was  reserved  by  Samuel  Albee. 

3.  The  testimony  of  Charles  S.  Albee  in  respect  to  the  dec- 
larations of  Samuel  Albee  as  to  his  intent  in  making  the  de- 
posit, and  the  reason  that  moved  him  to  do  it,  was  properly 
admitted.  "  The  declarations  of  a  trustee  can  be  given  in  evi- 
dence to  show  how  he  held  the  estate;  that  is  in  those  states 
where  the  trust  may  be  proved  by  parol":  Perry  on  Trusts, 
1st  ed.,  sees.  77,  147.  "The  declarations  of  deceased  persona 
made  against  their  interest  or  right,  are  admissible  against 
those  who  claim  in  the  interest  or  right  of  such  deceased  per- 
sons": Wheeler  v.  Wheeler's  Estate,  47  Vt.  637,  645;  2  Saund- 
ers on  Pleading  and  Evidence,  557;  Ivat  v.  Finch,  1  Taunt. 
141;  1  Greenleaf  on  Evidence,  12th  ed.  sec.  189. 

The  decree  of  the  court  of  chancery  is  affirmed  and  cause 
remanded.  

EviDBNCK  —  Declarations  or  Deceaskd  Pkkson3. — The  declarations  of  » 
deceased  owner  of  land,  made  while  in  possession  and  in  disparagement  of 
his  title  are  admissible  in  evidence  aj^ainst  him  and  those  claiming  under  him, 
and  also  for  or  against  strangers:  McLeod  v.  Swain,  87  Ga.  15G;  27  Am.  St. 
Rep.  229,  and  note;  Miller  v.  Fcenane,  50  N.  J.  L.  32.  The  declarations  of 
a  testator  may  be  given  in  evidence  against  Ijia  personal  representative: 
Hurlhurl  v.  HurUmrt,  128  N.  Y.  420;  26  Am.  St.  Rep.  482,  and  note.  Con- 
versations of  a  creditor  with  a  debtor  since  deceased,  are  admissible  in  an 
action  by  tlie  creditors  against  the  heirs  of  the  deceased,  the  witness  and 
other  creditors:  Hutzler  v.  PhilUpfi,  26  S.  C.  136;  4  Am.  St.  Rep.  687.  Sea 
extended  note  to  Cox  v.  Slate,  37  Am.  Rep.  83. 

VOLUNTART  Tr0ST3   AriSINQ   FrOM  THE   DeCLARATIOKS  OR    CONDUCTT  0« 

THE  Sutler:  See  Williamson  v.  Yager,  91  Ky.  282;  34  Am.  Sk  Rep.  OOO^ 
and  extended  note,  citing  the  principal  oas*. 
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AiSAULT  with  deadly  weapon,  pointing  empty  gun  is  not  an,  680L 

with  deadly  weapon,  what  constitutes,  580. 
AnKSSHBNTS  FOB  Local  luFBOVEMENTS,  cemeteries,  whether  subject  to,  409, 

charitable  institutions,  property  of,  whether  subject  to,  407,  411. 

ehnrch  property,  whether  subject  to,  408,  411. 

oonnty,  property  oi^  whether  subject  to,  406,  410. 

distinction  between,  and  taxation,  410,  411. 

mnnicipal  corporations,  property  of  cannot  be  sold  to  pay,  407. 

public  parks,  whether  subject  to,  410. 

public  property,  how  may  be  collected  when  imposed  upon,  412. 

■ale  of  public  property  to  satisfy,  412,  413. 

school  property,  whether  subject  to,  407,  412. 

state  may  make  property  of  state  and  muaicipality  subject  to,  406. 

state,  property  of  ia  not  subject  to  unless  expressly  made  so  by  statata^ 
406,  410. 

United  States,  property  of  is  not  subject  to,  406. 

Banks  and  Bankinq,  certificates  of  deposit,  at  what  time  dishonored,  025k 

certificates  of  deposit,  whether  negotiable,  624. 

collecting  agent's  liability  for  default  of,  649. 

deposits,  when  general  and  when  special,  226,  .306. 

relations  between  banks  and  depositors,  226,  306. 
Blank,  act  of  agent  in  filling  contrary  to  instructions,  707. 

writing,  executed  in,  effect  of,  706. 

Oabribrs,  damages,  stipulations  limiting  amount  of,  890. 

receipts  of,  shippers  when  presumed  to  be  bound  by  stipulations  in,  889. 
CoMFODNDiNa  A  Fblont,  Settling  private  damages  resulting  from  a  felony 

is  not  a,  653. 
CoNTRACTOB,  independent  employer,  when  not  liable  for  acts  of,  698. 
CJoNXBAcrs,  breach  of  arises  when  one  party  notifies  tlie  other  that  he  will 
not  perform,  795. 
damages  for  breach  of,  duty  of  injured  party  to  keep  as  low  as  possibls^ 

792. 
executory  right  of  one  party  to  stop  performance  of,  792. 
local  usage  cannot  control  express  stipulations  of,  369. 
notice  to  other  contracting  party  not  to  proceed  to  further  execution 

of,  794. 
Botice  to  other  contracting  party  of  an  intention  not  to  perform,  right  of 

person  receiving,  796. 
notice  to  other  contracting  party  to  stop  work  on,  793. 
performance  of,  right  of  one  party  to  stop,  792. 

refasal  of  one  party  to  perform  is  equivalent  to  preventing  performance 
by  the  other,  795. 

951 


952  Index  to  the  Notes. 

Contracts,  refasal  of  one  party  to  perform,  only  remedy  for  Is  an  aetioa 

for  damages,  792. 
refusal  of  one  party  to  perform  preclades  th«  other  from  performing  uUI 

recovering  contract  price,  792. 
rescission  of  cannot  arise  from  mere  declaration  of  one  party  that  1m 

will  not  perform,  792. 
rescission  of  without  consent  of  both  parties,  791. 
specific  performance  of  executory,  when  will  be  enforced,  792. 
to    manufactured   articles,    notice  not   to  go  any   further  with  looh 

manufacture,  796. 
OoRPORATioNS,  acceptance  of  charter  by,  how  may  be  made,  175,  177. 
acceptance  of  charter,  evidence  sufficient  to  establish,  177. 
articles  of  incorporation,  defects  in  which  are  fatal  on  collateral  attael^ 

183,  184. 
articles  of  incorporation,  failure  to  file,  179. 
articles  of  incorporation,  failure  to  record  or  file  with  secretary  of  static 

179. 
articles  of  incorporation,  fatal  omissions  therein,  179. 
articles  of  incorporation,  must  be  siga^d  by  the  number  of  persons  pi*> 

scribed  by  law,  178. 
articles  of  incorporation,  must  be  signed  with  intent  to  be  acted  upon, 

178. 
articles  of  incorporation,  oniission  to  state  name  of  corporation  in,  178. 
articles  of  incorporation,  purposes  of  the  corporation  must  be  stated  in, 

178. 
articles  of  incorporation,  purposes  of,  specifying  some  purpose  not  &!• 

lowed  by  law,  178. 
articles  of  incorporation,  purposes  stated  in  addition  to  those  allowed 

by  law,  178. 
articles  of  incorporation,  purposes,  what  is  sufficient  statement  of,  17& 
eoUateral  attack  upon,  statutes  permitting,  180,  181, 
conditions  precedent  to  existence  of  charter  must  be  complied  with,  177« 
oontracts  by  to  purchase  their  own  stock,  enforcement  of,  342. 
creditors  of,  right  to  pursue  moneys  paid  to  purchase  stock  of,  344. 
creditors  of,  when  may  attack  purchase  of  stock  by,  343. 
debt,  taking  their  own  stock  in  payment  of,  342. 
de  facto  cannot  exist  where  corporation  dejure  is  impossible,  181. 
de  facto,  right  of  to  do  business  cannot  be  questioned  collaterally,  181. 
de  facto,  what  are,  181-183. 
df  facto,  whether  may  exist  from  mere  assumption  of  corporate  powers 

182. 
directors,  actions  by  stockholders  to  annul  acts  of,  325. 
directors,  diligence  required  of,  72. 
directors,  duty  of  respecting  corporate  propert}',  325. 
estoppel  of  person  contracting  with  to  deny  corporate  existence,  I8S. 
estoppel  of  person  contracting  with  to  pursue  stockholder's  personally, 

186. 
estoppel  to  deny  existence  of,  184. 

exchange  of  property  in  payment  of  their  own  stock,  342. 
fraudulent  issue  of  stock,  liability  for,  720. 
general  and  incidental  powers  of,  243. 

grant  of  charter  may  be  withdrawn  at  any  time  before  acceptance,  174 
grant  of  charter  must  be  accepted  as  made,  176. 
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Corporations,  {[rant  of  charter  must  have  two  consenting  partlei,  ITllL 

giant  of  charter  to  certain  persons  and  their  associates,  176, 

irregular  formation  of,  legislature  may  ratify,  180. 

irregular  formation  of,  when  fatal  on  quo  warranto,  177-179L 

irregular  formation  of,  who  may  complain  of,  180. 

irregularities  in  formation  do  not  expose  to  collateral  attack,  18& 

insolvent  may  not  purchase  their  own  stock,  344. 

persoual  liability  of  officers  and  members  when  corporation*  were  Mi 
regularly  formed,  180,  181. 

persoual  liability  of  officers  doing  business  prematurely,  181. 

presumption  as  to  power  of,  to  purchase  their  own  stock,  343. 

process,  service  of  on  officers  temporarily  within  the  state,  669. 

purchase  by,  of  their  own  stock,  American  oasei  denying  right  of,  8tf- 
347. 

purchase  by,  of  their  own  stock  does  not  merge  such  stock  or  reduce  ill* 
amount  of  capital  stock,  343. 

purchase  by,  of  their  own  stock  is  generally  permitted  in  the  Unitod 
States,  339-342. 

purchase  by,  of  their  own  stock  is  not  permitted  in  England,  339. 

purchase  by,  of  their  own  stock  may  be  authorized  under  articles  of  ia« 
corporation  in  England,  339. 

purchase  by,  of  their  own  stock,  reasons  for  forbidding,  339. 

purchase  by,  of  their  own  stock,  when  may  be  questioned,  339,  34(K 

re-issuing  their  own  stock  after  the  purchase  thereof,  342. 

statutes  prescribing  mode  of  creating,  177. 

statutes,  substantial  compliance  with  is  sufficient  to  create  a  corporation, 
178. 

statutes,  substantial  compliance  with  must  be  shown,  177. 

statutory  ratification  of,  179. 

stock  of,  purchase  by  cannot  be  avoided,  343. 

stock  of,  purchase  by,  creditors,  when  may  attack,  843. 

stock  of,  purchase  by,  does  not  merge,  343. 

stock  of,  purchased  by,  may  be  re-issued,  343. 

stock,  reselling  after  purchasing,  342. 

stockholder's  power  to  purchase  corporate  property  for  his  own  benefit, 
325. 

stockholder's  right  to  subscribe  for  new  or  additional  stock  of,  659. 

stockholders,  persoual  liability  of,  wlien  corporation  is  irregularly  formed, 
186. 

subscriber  to  stock,  actions  to  enforce  personal  liability  of,  for  corpor- 
ate debts,  183. 

subscriber  to  stock,  when  will  be  allowed  to  question  corporate  existenos^ 
185. 

subscriber  to  stock,  when  will  not  be  allowed  to  question  corporate  ex« 
istence,  184. 

subscription  to  stock  prior  to  organization  of,  249. 

taking  their  own  stock  in  payment  of  debt,  342. 

tortious  acts  of  agents,  liahility  for,  720. 

ultra  vires,  plea  of,  when  not  sustainable,  750. 
Criminal  Law,  compensation  in  money  was  formerly  all  the  punishment  ex- 
acted for  crime,  90. 

married  women,  liability  of  for  crime,  89-96. 

weregild  or  atonement  iu  money,  90. 
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Damaom,  measare  of,  475. 
DxBM,  delivery  of,  to  infants,  881. 

delivery  of,  what  sufficient,  330. 
I>BniiiTiON  of  "adjacent  lands,"  44flk 

tt  "corporation  de/aeto,"  182,  869. 

of  "implied  malice,"  421. 

«f  "partnership,"  104. 

of  "proximate  cause,"  692. 

of  "right  to  lateral  support."  448. 

of  "  trust  ex  ma^/Uio^"  233. 

Basbmbnts,  prescriptive  right  to,  how  may  be  acquired,  64S. 
ButOTiONS,  ballots,  adding  to  names  on  ticket,  510. 

ballots  containing  names  of  persons  not  properly  nominated  M  OUldi* 
dates,  504,  606. 

ballots  not  oomplying  with  the  statute,  whether  may  be  counted,  605. 

ballots,  statutes  respecting  form  of  are  mandatory,  505. 

statutes  concerning,  when  mandatory  and  when  directory,  632. 

statutes  requiring  names  of  candidates  to  be  printed  on  ballots^  63IL 
KfTOFPBL,  by  silence,  118. 

to  deny  existence  of  corporation,  184-186. 
Btidencb,  declarations  of  deceased  persons,  949. 

of  experts,  when  admissible,  685. 

Homicide,  dangerous  persons,  attack  by,  87. 

self  defense,  instructions  concerning,  87,  83. 
Husband  and  Wife,  mortgage  by  wife  of  her  property  to  Mean  hoabMid'e 
debt,  515. 

separate  support  of  wife,  suits  for,  576. 

Infants,  delivery  of  deed  to  infants,  what  suflScient,  351. 

Insolvsnot,  discharge  in,  does  not  release  debts  accruing  snbseqiieatlj 

though  on  contracts  made  before,  929. 
IssURANOE,  arbitration  as  to  amount  of  loss,  when  indispensable, '82» 

arbitration,  right  to  when  waived,  599. 

proofs  of  loss,  time  within  which  may  be  made,  32. 

proofs  of  loss,  waiver  of,  599. 
Interest  on  money,  effect  of  statute  changing  legal  rate  of,  634. 
IVTOXiOATiON,  contract,  when  may  be  avoided  for,  737* 

Judgments,  collusive,  effect  o^  140. 

injunction  against  will  not  issue  nnless  their  enforcement  ii  shown  to  be 
inequitable,  662. 

parties  who  may  be  affected  by,  140. 
Judicial  Sales,  crops,  when  pass  by'sale  of  land,  876. 
JuBisDicTioN,  concurrent,  collision  between  courts  of,  how  prevented,  139^ 
141. 

eoncurrent,  one  oonrt  cannot  take  from  another,  139. 
JvKT  Trlal,  opinion  of  jurors  formed  from  reading  newspapers,  604. 
Landlord  and  Tenant,  liability  of  landlord  for  injury  resulting  from  con- 
dition of  premises,  while  in  control  of  lessee,  863. 

payment  of  rent  in  advance,  effect  of  as  against  mortgagee^  1901 
Lateral  Suffoht,  actions  for  damages  arising  from,  472. 

Masting  so  as  to  interfere  with  right  of,  468. 

•ities,  rule  of,  whether  applicable  to  lands  in,  448. 
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biSBiili  BvTTOBT,  eontraoton,  independent,  Undowaer's  UaUity  for  aeto 

<47S. 
4mma§mii,  eonseqaential,  to  boilding,  when  uuj  be  i«e«r«r*d,  474^  476. 
damages  tar  interferenoe  with  right  to,  448. 
damagea,  reoorery  for  invasioa  of  right  to,  474. 
defeniea  to  actions  to  recover  for  invasion  of  right  of,  474 
definition  of  right  to,  446. 
ezcarationa  for  purpose  of  brick  making,  449. 
•zoarations,  injunction  against,  471. 

•KoaTations,  negligent  or  reckless  making  of,  liability  for,  468. 
•zcavations  of  land  ap  to  the  boundary  line,  liability  for,  4491 
•KcaTationa,  when  deemed  negligent  or  reckless,  468. 
ezcaTations,  nnderground  water,  466. 
from  what  lands  entitled,  446. 

frant  of  land  for  mining  purposes,  whether  affects  right  to,  451. 
grant,  right  to  for  buildings  when  deemed  reserved,  456. 
grant,  right  to  for  buildings  when  implied  from,  456. 
Injunction  against  violation  of  right  of,  471. 

injunction  against  violation  at  a  distance  from  the  boundary  line^  460. 
liability  for  excavating  np  to  the  boundary  line,  450. 
limitations  against  actions  to  recover  for  damages,  472. 
limitations  upon  right  to,  463. 
municipal  corporations  not  answerable  for  interference  with  by  grading 

streets,  465,  466. 
nature  of  right  to,  447,  448. 
negligence  in  interfering  with  Hght'to,  468,  470. 
neighboring  or  adjacent  landowners,  whether  but  one  ii  entitled  t* 

lateral  support,  446. 
notice  of  excavations,  when  must  be  given  owner  of  adjacent  lands,  470t. 
of  lands  used  for  mining  purposes,  450. 
prescriptive  right  to,  whether  may  be  acquired  by,  459-464. 
railways,  interference  by  with  right  of  by  grading  their  roadbeds,  ixii» 
remedies  for  violating  right  to,  471,  473. 
right  to,  action  for  invasion  of,  448. 
right  to,  does  not  depend  upon  grant,  448. 

right  to,  does  not  extend  to  buildings  and  other  artificial  stmctnzM,  451. 
right  to,  nature  of,  447. 

right  to,  where  there  are  no  artificial  structures  on  the  land,  447. 
rules  of  law  applicable  to  and  to  subjacent  support  are  the  same,  446. 
statutes  regulating  right  to,  458. 

streets,  grading  of  so  as  to  interfere  with  right  to,  465,  466. 
to  buildings  and  other  artificial  structures,  reasons  for  denying  right 

to,  453,  454. 
to  buildings,  negligent  or  reckless  interference  with  right  of,  468L 
to  buildings,  prescriptive  right  to  lateral  support  for,  469-464. 
to  buildings,  reservation  of  right  of  in  grant,  when  implied,  466w 
to  buildings,  right  to,  how  may  be  acquired,  450. 
to  buildings,  right  to,  when  implied  from  a  grant,  456. 
water,  excavations  resulting  in  drawing  off  from  neighbor*!  laa^  450, 
who  liable  to  action  for  invasion  of  right  to^  47S. 
who  may  sne  for  invasion  of  right  to,  473. 

IfAKurAOTCRERS  of  defective  and  damaged  articles,  liability  of,  for  injuries 

sustained  by  purchasers,  491. 
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Marriaob,  contracted  while  previous  marriage  remains  in  force  is  Toid,  802. 
Mabrikd  Woman,  contracts  of,  are  void,  859. 

•rime,  coercion  of  hasband  is  presamed  in  all  misdemeanors  and  minor 
felonies,  92. 

«rime,  committed  in  the  presence  of  the  husband,  91. 

crime,  constructive  presence  of  husband  which  will  excuse  wife,  95, 

crime,  exemption  of  from  liability  for,  history  of,  89. 

crime,  exemption  of  from  liability  for,  reasons  for,  89,  90. 

crime,  liability  for  selling  intoxicating  liquors,  94. 

crime,  liability  for,  though  committed  in  presence  of  husband,  94,  M. 

crime,  liability  for,  when  committed  in  husband's  presence,  94. 

crime,  liability  for,  where  she  acts  without  coercioa,  95. 

crime,  murder  and  treason,  liability  for,  91. 

crime,  robbery,  liability  for,  92. 

crime,  statutes  known  as  "  Married  Women's  Acta"  cannot  a£EMt  H»« 
bility  for,  96. 

disorderly  house,  liability  for  keeping,  93. 

hnsband's  coercion,  presumption  of  does  not  arise  in  cases  of  the  grarcr 
felonies,  9.3. 

husband's  coercion,  presumption  of  may  be  rebutted,  93. 

hnsband's  coercion,  presumption  of  must  be  submitted  to  the  Jury,  ittk 

husband's  coercion,  presumption  of,  statutes  abolishing,  ItS, 

judgment  against  is  valid,  869. 
If  ASTER  AND  Servant,  vice  principals,  who  are,  47. 

risks,  assumption  of  by  employees,  76(5. 

safe  place  to  work,  duty  of  master  to  furnish,  766. 
MsCHANlc's  LiEXS,  preference  of  over  mortgages,  783. 

Mining,  lateral  support,  grant  or  reservation  of  mining  rights,  whether 
limits  right  of,  451, 

lateral  support,  right  of  as  between  miners,  450. 
MoRTOAQE,  chattel,  giving  mortgagor  right  to  remain  in  possession  and  inak* 

sales,  395. 
Municipal  Corporations,  property  of,  is  not  subject  to  taxation,  404. 

property  of,  whether  subject  to  assessments  for  local  improvement!, 
407.  411. 

quo  wananio  against,  273. 

Nkolioencr,  contributory,  question  of,  when  ahonld  be  submitted  to  tiM 
jury,  28. 

contributory,  recovery  by  plaintifiF  notwithstanding,  28. 

contributory,  terror,  acts  uoue  under  impulse  of,  28. 
Negotiable  Insteumknts,  delivery,  transfer  by,  372. 

possession  of,  as  evidence  of  ownership,  372. 

what  are,  825. 
NtnsANOK,  landlord's  and  tenant's  liability  for,  8621, 

OmoNS  to  purchase  real  estate,  whether  create  any  interest  therein,  38Il 

Paktition,  adverse  possession  of  property  is  not  a  bar  to,  699. 

improvements  should  be  set  aside  'to  tenant  making  them,  150. 

statute  of  limitations,  when  applicable  to,  700. 
Payments  made  nn<ler  a  mistake  of  law,  whether  recoverable,  G89. 
PaiALTT,  agreement  to  pay  a  greater  sum  in  default  of  payiug  a  lesser  on^ 
634. 
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FbincipaIi  and  Agkitt,  fraudulent  representations,  ratificatton  of  by  prfn* 

cipal,  37. 
Bability  of  one  who  signs  without  authority  to  aot  as  agent  of  anothor* 

618. 
Public  Lands,  when  subject  to  state  taxation,  402. 

Railways,  contributory  negligence  of  entployees  in  riding  in  dangerous  posl* 
tion,  765. 
duty  of  one  to  the  servants  of  another  using  its  cars  or  tracks,  S36. 
Rapb,  failure  to  complain  may  be  explained,  556. 

Balb,  delivery  before  payment,  when  passes  title,  674. 

notice  to  the  vendor  that  contract  of  purchase  will  not  b«  oompliod 
with.  793-797. 
Salb  OB  Rkturn,  contracts  of  construed,  314. 
SPECirio  Performancb,  laches  as  a  defense  to  a  suit  for,  261. 
States,  priority  of  liens  and  claims  of,  804. 

Btrkbt  Railwats,  duty  of  persons  crossing  in  front  of  cars  of,  208. 
SUBJACENT  ScPFoaT,  custom  not  to  support  mining  land  is  unreasonabls^ 
450,  451. 
grant  of  right  to  mine  does  not  ab.^olve  grantee  in  supporting  sarfao«b 

451. 
•f  land,  right  to  is  the  same  as  the  ri^'ht  to  lateral  support,  448. 
person  mining  laud  must  leave  support  for  surface,  450. 

Taxatioit,  counties,  property  of  when  not  subject  to,  404,  405. 

municipal  corporations,  property  of  when  no:  subject;  to,  404. 

municipal  corporations,  state  luixy  authorize  taxation  of  property  9^ 
405. 

public  lands  cannot  be  taxed  while  they  remain  the  property  of  th« 
United  States,  402. 

public  lands,  wiien  may  be  taxed  before  patent  issues,  402. 

public  property,  constitutions  providing  for  taxation  of  all  property  4» 
not  include,  402. 

public  property  is  exempt  from,  400. 

■choolhousca  are  not  subject  to,  404. 

state,  bank  chartered  for  benefit  of  is  not  subject  to,  404. 

state,  lands  vested  in  by  escheat  are  not  t.ixaMe,  404. 

state,  mortgages  for  benefit  of  school  fund  are  not  taxable,  4#4> 

state,  property  held  in  trust  for  cannot  bo  taxed,  403. 

state,  property  of,  is  not  subject  to,  403. 

state,  public  build  ngs  of  are  not  taxable,  404. 

United  States,  buildings  belonging  to,  states  cannot  tax,  40TL 

United  States,  instrumentalities  of  cannot  be  taxed  by  the  itate^  491* 

United  States,  property  of  is  not  subject  to  state  taxation,  40JL 
Tbadb,  contracts  in  restraint  of,  when  invalid,  859. 
T>U8T,  ex  male/icio,  233. 

Usage,  contracts,  when  will  be  controlled  by,  368. 
Usury,  effect  of,  515. 

Wakeuousemrm,  estoppel  by  receipt  to  deny  character  of  property  ratdpted 
for,  731. 

liability  for  representing  their  houses  to  be  free  when  they  were  bonded, 
730. 
WrrNESS,  death  of  one  party,  when  disqualifies  the  other  from  testifying, 
52«. 

Sionreaident,  exemption  of  from  service  of  process,  893. 
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ABANDONMENT. 

■m  IfABKIAai  AND  DiVORCK;  SPECiriC  PERTORMAHOB,  T* 

ABUTTING  OWNERS. 
See  Railroads,  12-18;  Witnkssis,  % 

ACCEPTANCE. 
See  Corporations,  7. 

ACCESSARIES  AND  ACCOMPLICES. 
PuvarAlS,  Who  ars  Reqarded  as.  — All  persons  who  are  present  SU  <M 
oommiasion  of  a  wrongful  act,  and  participate  therein  by  counsel  ka4 
sdrioe,  are  regarded  aa  principals,  and  held  liable  as  such;  and  the  aUM 
tote  preraiU  even  in  criminal  cases.      Willi  v.  Lticas^  438. 
See  Assault,  8. 

ACCOMPLICES. 
See  AccKSSABixa 

ACCOUNT  BOOKS. 
See  EviDENcs,  13-17. 

ACCOUNTS. 
Bee  CoKPOBATioNs,  38;  EQirmr,  1» 

ACTIONS 
§m  CtarOLAon,  4;  Coii70batioit8,  36;  Judouxntb,  l&j  BAiLiOASi^  19-Bk 

ADULTERY. 
See  Mabriaqi  akd  Ditoroi,  6-lOk 

ADVERSE  POSSESSION. 
See  Partition,  1,  A. 

ADVERSE  USER. 
8m  EAflXMxara^  I,  2;  Hiquwats,  8;  Lksmi^  L 

AFFIDAVITS. 
See  JuDOVXiTTS,  11;  Mechanic's  Lien,  14;  PLKAOnra,  ^ 
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AGENCY. 

L  WBimfO  ExEOiTTBD  lir  Bi-ANK.  —  One  who  signs  a  blank  plem  of  paper 
cannot  be  bound  by  the  obligation  subsequently  written  therein  unleM 
it  can  be  shown  that  he  gave  the  person  who  wrote  it  authority  to  do  so. 
BicJtard$  v.  Day,  704. 

1.  LiABiLiTT  OF  PitiNciPAL  FOB  AoENTs'  Acrs. — The  principal  is  respon- 
■ible  for  tlie  act  of  an  agent,  when  done  within  the  scope  of  hia 
authority,  though  in  violation  of  a  rule  or  instruction  of  the  principal, 
nnknown  to  the  person  dealing  with  the  agent.  Kanscu  City  etc  B,  Jt, 
Co.  T.  Hljdon,  119. 

I.  A  Principal  I3  Liablb  to  Third  Peusons  ii»  a  Civil  Suit  roK  thb 
Fracds,  Decbits,  Concealments,  Misrepresentations,  Tohts,  Neg- 

IiIGKNCEa,    AND  OTHRR   MALFEASANCES   OR   MISFEASANCES  and  Oinissioua 

of  duty  of  his  agent  in  the  course  of  his  employment,  although  the  prin« 
flipal  did  not  authorize,  justify,  or  participate  in,  or  know  of  such  mis- 
ODnduct,  or  even  forbade  or  dis  ipproved  of  it.     Fifth  Ave.  Bank  v.  Fort]f» 
Second  St.  etc.  R'y  Co.,  712. 
C  PcRSONAL  Liability  of  Agent. — One  who  assumes,  without  author* 
ity,  to  act  as  the  agent  of   another  and  to  sign  his  name  to  a  due* 
bill  as  maker,  is  not  himself  personally  liable  thereon  when  there  is 
nothing  on  the  face  of  the  instrument  to  show  that  he  personally  prom* 
iaes  to  pay  the  amount  named  therein.     Cole  v.  O'Brien,  616. 
tfM  Banks,  15;  Corporations,  20,  29,  31,  39,  40;  Deeds,  2;  Evidbnot,  9; 
Insurance,  7,  11;  Landlord  and  Tenant;  Negligence,  3;  Nbgo* 
TiABLE  Instruments,  11,  12;   Vendor  and  Pdbcuasbb,  2;  Wakb* 
■onasMEN,  2;  Witnesses,  4,  5. 

AIDING  AND  ABETTING. 
See  Accessaries;  Assault,  3. 

ALIMONY. 
8m  Comtehft;  Insolvency;  Marriagb  akd  Ditoxoi^  7* 

ALTERATIONS. 
Bee  GcARANTY,  2;  Mechanic's  Libit,  6,  0. 

APPEAL. 

A,  DxTBCTlTB  Rboord.  —  When  the  record  on  appeal  is  defective,  tti«  rank* 
•dy  is  by  certiorari  or  by  stipulation  correcting  the  error;  but  the  mer* 
filing  of  certified  octpies  of  omitted  instructions  will  not  remedy  the  ir« 
regularity  of  failing  to  set  them  out  in  the  record.     Berk  v.  Dowell,  647. 

%  Nbw  Trial,  Motion  for  not  Necessary,  When  Case  Tried  by  Court 
without  Jury.  —  When  a  trial  is  had  by  a  court  without  a  jury,  the 
question  whether  the  finding  of  the  court  is  contrary  to  the  evidence 
may  be  reviewed  on  appeal,  altlioiigh  no  motion  for  a  new  trial  was 
made  before  judgment.  North  Hudson  MxU,  Building  etc  Astn  ▼. 
Childt,  57. 

IL  Doty  of  Trial  Court  to  Examine  and  Pass  upon  Issues  in  First  In- 
VTANCB.  — It  is  the  duty  of  the  trial  court  to  judicially  investigate  and 
pass  upon  questions  raised  on  tlie  trial,  and  the  supreme  court  will  not 
assume  the  burden  of  that  duty  in  the  first  instance.  North  Hwdton 
Mut.  Buildinij  etc.  Ass'n  v.  Chi  Ids,  57. 
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A.    VAMANCnt  BITWEBK  A  PlBADING  AND  AN  InSTRTTMENT  OFFERltD   IN   Evi- 

DBNCK  therennder  oannot  be  urged  for  the  first  time  on  appeal.   Bieheliem 
Hotel  Co.  V.  Inttrnntionnl  etc.  Encamipment  Co.,  234. 

t.  Rkvikw  or  Okder  Ovkkkolino  Dkmukker.  —  Eiror  in  overruling  • 
demurrer  to  an  answer  will  not  be  reviewed  on  appeal  when  a  repli> 
eation  has  been  filed  after  the  demurrer  has  been  overruled,  and  th« 
answer  ia  defective  and  uncertain  in  form  of  arerment,  or  in  tuch  mat* 
tera  as  can  be  cured  by  verdict.  Otherwise  when  the  answer  fails  t* 
state  faota  snfficieut  to  ooustitute  a  cau^e  of  action.  Baymond  T.  if^im- 
setti,  604. 

&  Evidence  that  Defendant  Could  not  Rkad,  Error  in  Kuzomro. 
If  defendant  seeks  to  escape  from  an  instrument  signed  by  him,  on  tha 
ground  that  he  could  not  read  and  its  contents  were  misrepresented  to 
him,  and  after  testifying  that  he  ia  unable  to  read,  causes  two  other 
witnesses  to  testify  to  the  same  fact,  but  their  avidence  is  axcluded, 
this  exclusion  is  reversible  error  if  the  defendant's  inability  to  read  is 
act  conceded,  and  the  court,  in  its  charge  to  the  jury,  informs  them 
that  they  ara  not  bound  to  take  the  defendant's  statement  beoanse  of 
his  interest  in  the  result  of  the  suit.  The  defendant,  if  tha  qaestion 
was  still  an  open  one,  had  the  right  to  fortify  bis  evidence  in  any  way 
that  he  could.     Page  r.  Krekey,  731. 

f.  Report  ot  Expert  Should  hot  bb  Adopted  bt  Tetal' Court  without 
JuDiciAii  Examination. — In  an  action  by  a  corporation  against  its 
president  and  treasurer  to  recover  for  losses  alleged  to  have  been  sns* 
tained  through  their  negligent  and  uaauthorized  acts,  it  ia  error  for  the 
trial  court,  without  judicial  examination  as  to  its  accuracy  and  justios^ 
to  adopt  as  a  basis  of  judicial  action  against  the  defendants,  the  report 
of  an  expert  accountant  employed  by  the  plaintiff  to  examine  into  itc 
accounts  and  ascertain  the  extent  of  such  alleged  losses.  North  Hud* 
son  Mut.  Building  etc  Aaa'n  v.  Childs,  57. 

8.  Non-Prbjudioiax  Error. — Where  the  matter  set  up  In  a  special  plea 
is  covered  by  another  plea,  the  sustaining  of  a  demurrer  to  the  special 
plea,  if  error,  is  error  without  prejudice.  Kansas  City  etc  R,  R.  Co.  r. 
Higdon,  119. 

v.  Parties,  Improper  Joinder  of,  not  a  Ground  job  Rkvkrsai,  ot  Judo* 
MBNT.  — The  misjoinder  of  a  married  woman  as  a  party  defendant  ia 
not  a  defect  which  will  cause  a  reversal  of  the  judgment,  because  her 
name  can  be  stricken  out  even  in  an  appellate  court.  Bentieck  ▼.  (Jookt 
422. 

See  iNauBANCB,  10;  Trial,  9,  10. 

APPEARANCE. 
See  Makriaqje  and  Divo&ci^  \% 

APPLICATION. 
See  Debtor  and  Crbditob. 

APPROPRIATIONS. 
See  Waterooubsks,  3-flL 

ARBITRATION. 
See  Insurance,  8,  0. 
▲h.  ix.  Ear..  Vou  XXXIU.  -61 
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ABRBST. 
8m  Etidbho^  8L 

ARTIOLBS  OP  INCORPORATIOW. 

&••  CORFOBATIOMS,  ^ 

ASPORTATION. 
See  Labouct* 

ASSAULT. 
1.  AmAVLT  WITH  DsASLT  WEAPON  —  What  Comstitutis.  —When  OB*  p«iw 

•on  points  a  rifle  or  other  firearin  at  another  and  threatens  to  blow  hit 
head  off  if  he  does  not  turn  around,  this,  in  law,  constitutes  an  assault, 
Although  U  is  not  proved  that  the  gun  was  loaded;  and  a  direction  by 
the  eonrt  to  acquit  is  erroneous.  It  is  to  be  presumed  that  the  gun  wa« 
loaded,[and  the  fact  that  it  was  not  loaded  is  a  matter  of  defeneab  StaU 
T.  Herron,  676. 

fL  Assault  to  Murdeh  —  Indictment  —  Description  o?  Weapow.  —  An  In- 
dictment for  an  assault  with  intent  to  murder,  at  common  law  or  nnder 
a  statute,  which  does  not  specify  the  instrument  necessary  to  be  ased, 
need  not  state  the  instrument  or  means  employed  by  the  assailant  to 
effectuate  the  murderous  intent.  The  means  of  effecting  the  mnrderoua 
intent,  or  the  circumstances  evincive  of  the  design  with  which  the  act  is 
done,  are  matters  of  evidence  to  the  jury  to  demonstrate  the  intent  and 
not  necessary  to  be  incorporated  in  the  indictment.  StaU  ▼.  Bheerin, 
600. 

%.  Evidence  o»  Paetioipatioit  [Sufficient  to  bb  Submitted  to  th« 
Jury.  — VVlien  the  testimony  shows  that  the  person  who  is  charged 
with  aiding  another  in  the  commission  of  an  assault  was  carrying  the 
latter  in  his  buggy;  that  he  stopped  the  vehicle  in  which  the  injured 
person  was  being  driven  three  times,  by  blocking  the  road  in  front  of  it 
with  his  buggy,  and  that,  when  he  was  asked  to  let  it  pass,  he  replied 
in  a  way  clearly  indicating  that  he  not  only  knew  the  assailant's  pur- 
poses, but  that  he  intended  to  assist  him  actually  in  executing  thenif 
there  is  sufficient  evidence  to  go  to  the  jury  on  the  issue  whether  tho 

,  defendant  was  present,  aiding,  assisting,  advising,  or  counseling  the  as- 
sault, and  a  nonsuit  should  not  be  granted.      Willi  v.  Lucas,  436. 

i,  Assault  to  Murder— Suffioienct  of  Evidence  to  Convict.  —  On  the 
trial  of  an  assault  with  intent  to  murder,  evidence  that  the  accused  threat. 
•nted  to  kill  the  person  assaulted  and  shot  at  him  several  times  with  a 
large  pistol  loaded  with  gunpowder  and  bullets,  wounding  him  with  at 
least  one  bullet,  is  sufficient  to  show  a  present  ability  to  commit  tb* 
•rioM  charged  and  to  support  a  conviction.    Slate  v.  S/ieetin,  6O0L 

ASSESSMENTS. 
8m  Munioifal  Co&FOBATiom^  9l 

ASSIGNMENT. 
DlTKirsflS  AOATifST  AffSTHNRR.  — Each  successive  assignee  of  a  oliOM  ia  M« 
kion  takes  it  subject  to  the  equities  existing  between  the  original  M« 
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tigaor  and  bis]  Immecllate  assigaee.     Commereial  Nat,  Banh'r*  Purdk, 
tSl. 
Sm  Bonds,  2-4;  Contracts,  8;  MKCHANia*8  Libn,  S,  II;  Nkqotiablb  Iv« 

STKUMKNTS,    6;    TAADE-MARK3;   TkUS'I'S,  2. 

ASSIGNMENT  FO'R  BENEFIT  OF  CREDITORS. 
See  Equitt,  1;  Trusts,  10-12. 

ASSUMPTION  OF  RISK. 
See  Railroads,  30, 32. 

ATTACHMENT. 
Mm  ATTAOHmKT  wTiich  as  to  a  defendant  in  the  action  is  Isaned  for  •  greatar 
■nm  than  he  is  shown  to  be  liable  for  by  the  complaint,  most  be  sel 
asido,  thoagh  in  levying  the  writ  no  more  of  hia  property  was  seized 
than  is  sufficient  to  satisfy  the  demand  against  bitn.  Kennedy  T«  CaU> 
forma  Sav.  Bank,  163. 

See  Corporations,  25,  25. 

ATTESTATION. 
See  Wills,  11. 

ATTORNEY  AND  CLIENT. 
See  JuDQMBNTS,  2;  Marriaob  and  Divobci^  9, 

AUSTRALIAN    BALLOT. 
See  Elections,  8,  10,  12,  13. 

BAILMENT. 

Bailment  akd  Debt,  Distinction  bktween.  — When  an  identical  thing  !■ 

to  be  restored,  though  in  an  altered  form,  the  contract  is  one  of  bail* 

ment,  but  when  the  obligation  is   to  restore  other  things  of  the  lik« 

kiudf  and  equal  in  value,  it  becomes  a  debt.      Wetfiereli  r.  O'Brien,  221, 

BALLOTS. 
See  Elections,  8-15. 

BANKS. 

1.  Depositok  WHEir  A  General  Creditor  Merely. — When  money  de- 
livered to  a  bank,  though  for  some  specifio  purpose,  as  for  instance  in« 
Testment  in  a  mortgage  security,  has  been  mingled  with  the  funds  of 
the  bank,  there  is  no  reason  why  the  depositor  should  be  preferred 
above  any  other  creditor.  Though  the  money  was  deposited  by  a  trus* 
tee,  yet  because  it  can  no  longer  be  identified  as  a  distinct  fund  and 
is  so  mixed  up  with  other  funds  that  it  cannot  be  separated,  the  bene* 
fioial  owner  can  no  longer  reach  it.      Welherell  v.  O'Brien,  221. 

&  Obnkbal  Deposit  —  Check  Deposited  as  Indemnity.  —  When  a  eheck 
is  deposited  in  bank  to  indemnify  the  sureties  on  an  appeal  bond,  and 
the  bank  issues  a  certificate  of  deposit  reciting  the  appeal  and  the  giv« 
ing  of  the  bond,  and  that  when  the  sureties  are  discharged  the  deposit 
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it  to  b«  returned,  the  deposit  ia  a  general  one,  and  after  it  liM  beei 
mingled  with  the  other  money  of  the  bank,  and  its  identity  lost,  the 
depositor  ii  not  entitled  to  a  prior  lien  as  against  the  other  creditors  ol 
the  bank  in  the  event  of  its  insolvency.  Such  deposit  creates  the  rela< 
tion  of  creditor  and  debtor  as  between  the  bank  and  the  depositor,  and 
the  latter  is  only  entitled  to  the  rights  of  a  general  creditor.  Mu- 
tual Ace,  Aas^n  v.  Jacohs,  ;502. 
&  Gkneral  Dkposit.  —  When  money  is  deposited  in  a  bank  without  any 
anderatandin;;  that  the  identical  money  shall  be  returned,  but  only  that 
a  like  sum  of  lawful  money  shall  be  repaid,  the  deposit  is  general,  the 
bank  is  ])ermitted  to  use  the  money  in  its  business,  and  the  relation  of 
debtor  and  creditor  is  created  by  the  transaction.  Mutual  Ace  At$'n  r. 
Jacobs,  302. 

<L  When  thkrk  is  an  Ordinary  General  Deposit  in  the  bank,  there  in 
an  implied  undertaking  on  its  part  to  restore,  not  the  same  funds,  but 
an  equivalent  sum  whenerer  it  is  demanded.      Wetherell  v.  O'Brien,  221. 

L  Special  Deposit.  — When  money  of  any  description  is  deposited  in  bank, 
and  the  identical  gold  or  silver  or  bank  bills  deposited  are  to  be  re- 
turned to  the  depositor,  the  deposit  is  special.  It  is  then  the  duty  of 
the  bank  to  safely  keep  and  return  tha  identical  money.  Mutual  Ace 
A$t'n  V.  Jacohx,  302. 

t.  Special  Defosit,  what  is  not. — If  one  goes  to  a  savings  bank  with 
money,  stating  that  he  wishes  to  have  it  loaned  on  a  real  estate  mort- 
gage, and  tlie  banker  undertakes  to  so  loan  it  when  an  opportunity 
offers,  but  it  is  turned  over  to  the  cashier  of  the  bank  and  mingled  with 
other  money,  and  a  pass  book  is  issued  showing  the  deposit  of  tlie  money 
in  the  savings  department  of  the  bank,  this  is  not  a  special  deposit, 
though  the  banker  was  told  that  the  money  was  to  be  left  with  him  un- 
til it  could  be  loaned,  and  that  he  should  take  care  of  it  until  he  could 
find  a  place  to  loan  it  on  a  real-estate  mortgage.  WetliertU  v.  O'Brien, 
221. 

7«  Kbootiablk  Instruments.  — Oertipicates  op  Deposit  in|th«  nanal  form, 
issued  by  a  bank,  and  made  payable  to  bearer  or  order,  are  negotiable. 
First  Nat.  Bank  v.  Security  Nat.  Bank,  618. 

t.  Neootiablb  Instruments  —  Certificate  op  Deposit  —  Transpbr  —  D«- 
PENSES.  —  A  bona  fide  purchaser  of  a  negotiable  certificate  of  deposit 
for  value  before  maturity,  and  without  notice  of  equities,  is  protected 
to  the  same  extent  as  an  innocent  holder  of  other  negotiable  paper;  bat 
if  snch  certificate  is  transferred  when  overdue,  the  purchaser  takes 
it  subject  to  all  defenses  that  could  have  been  made  had  it  not  left  the 
hands  of  the  payee.     First  Nat,  Bank  v.  Security  NaL  Bank,  618. 

SL  Neootiablb  Instruments  —  Certificate  op  Deposit  —  Indorsejient 
WITHOUT  Recourse.  —  When  a  certificate  of  deposit  is  indorsed  by  the 
payee  "  without  recourse  "  before  due,  this  is  not  sufficient  to  charge  a 
bona  fide  purchaser  with  notice  of  defenses  existing  against  it.  Firsi 
Nat,  Bank  v.  Security  Nat.  Bank,  618. 

10.  Negotiable  Instruments  —  Certificate  op  Deposit  —  Transfer  op 
when  Overdue  —  Defenses.  —  When  it  appears  from  the  face  of  a  cer- 
tificate of  d(-posit  payable  to  the  order  of  the  payee  on  its  return  prop- 
erly indorsed  that  it  is  payable  three  months  after  date,  it  is  a  time  cer- 
tificate, and  if  transferred  by  the  payee  after  the  expiration  of  the  three 
months,  though  before  it  has  been  returned  properly  indorsed,  tie  pur- 
cb&aor  takes  it  as  then  ovenlue  and  subject  to  all  defenses  in   favor  of 
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the  maker  which  conid  have  b«ea  mada  had  It  remained  in  the  handa 
of  the  original  pajee.     Firtt  Nat.  Bank  v.  Security  NaL  Bank,  618.  - 

11.  NSQOTIABLS  IN3TR0MBNT8  —  0«RTITIOATB  0»  DEPOSIT  —  CrOSS  DbMAHD 

BT  Makkr. — When  a  negotiable  certificate  of  deposit  is  transferred  when 
overdue,  the  maker  may,  in  an  action  thereon  by  the  purchaser,  set  off 
any  cross  demand  existing  in  his  favor  against  the  original  payee  at  the 
time  of  the  transfer.     First  Nat.  Bank  v.  Security  Nat.  Bank,  618. 

12.  Neqotiabls  Instruments  —  Certificate  o»  Deposit  —  Return  ov  bb> 
roRB  Sorr.  —  When  a  certificate  of  deposit  in  the  ordinary  form  is  pay* 
able  on  its  retom  dnly  indorsed,  a  return  and  tender  of  the  certificate 
properly  indorsed  is  not  a  condition  precedent  to  the  right  to  maintain 
an  action  thereon.     First  Nat.  Bank  v.  Security  Nat.  Bank,  618. 

13i  Collections  —  Liability  wok  Default  o»  Correspondent. — A  bank 
which  receives  for  collection  merely  a  note  or  draft  payable  at  a  distant 
point,  with  an  understanding  that  such  collection  is  for  accommodation 
only,  or  that  it  shall  receive  no  compensation  beyond  the  customary 
exchange,  is  not  liable  for  the  defaults  of  a  suitable  and  reputable  cor* 
respondent  at  the  place  of  payment,  to  whom  it  has  forwarded  such  not* 
or  draft  with  proper  instructions  for  the  collection  and  remittance  of  th« 
proceeds  thereof.     First  Nat.  Bank  v.  Sprayue,  644. 

14.  Collections  —  Liability  of  Transmitting  Bank. — Tlie  exchange 
usually  charged  by  banks  for  the  transmission  of  money  to  distant  points 
is  not  sufficient  consideration  to  support  an  implied  promise  on  the  part 
of  the  forwarding  bank  to  insure  against  loss  on  account  of  the  fraud  or 
insolvency  of  its  correspondent  to  make  collections.  First  Nat.  Dank  v, 
Sprague,  644. 

16.  Collections  —  Liability  of  Forwarding  Bank.  — The  liability  of  a 
bank  taking  a  note  or  bill  for  collection,  which  is  payable  at  a  distance, 
extends  merely  to  the  selectiou  of  a  suitable  and  competent  agent  at  the 
place  of  payment,  and  to  the  transmission  of  the  paper  to  such  agent 
with  proper  instructions,  and  the  corresponding  bank  is  the  agent,  not 
of  the  transmitting  bank,  but  of  the  holder,  so  that  such  bank  is  not 
liable  for  the  default  of  the  correspondent  selected  with  doe  oare.  Firat 
Nat.  Bank  r.  Spragutf  644.  _ 

BEQUEST. 
See  Master  and  Sertaitt,  L 

BILLS  OF  LADING. 
See  Wareuousemeit,  2. 

BONA  FIDE  PURCHASERa 
See  Banks,  9}  Execution,  5;  Partition,  2;  PoBUO  Lahim, 

BONDS. 

1,  Writino  Exbcutbd  in  Blank.  —  If  a  bond  is  execnled  in  blank  before  • 
justice  of  the  peace,  who  is  told  what  he  shall  afterwards  insert  in  the 
blanks,  and  who,  disregarding  his  instructions,  inserts  different  condi* 
tions,  the  bond  as  thns  tilled  out  is  not  the  bond  of  the  person  thus  sign* 
ing  it.     Richards  v.  Day,  704. 

%  Damages  Under  Indemnity  Bond.  — When  an  assignee  of  a  mining  lease 
has  given  an  indemnity  bond  in  a  certain  amount  in  which  he  covenants 
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to  fin  np  holes  made  in  prospecting  for  ore,  and  to  keep  gates  in  repair 
and  closed,  a  recovery  for  a  breach  of  the  covenant  cannot  be  had  for 
th*  whole  amount  named  in  the  bond,  but  will  be  limited  to  the  dani> 
ages  actually  sustained.     Keck  v.  Bieber,  846. 

%.  DAMA0E3  Under  Indemnity  Bond.  —  When  an  assignee  of  a  mining  laaaa 
has  given  an  indemnity  bond  in  a  certain  amount  in  which  he  covenant* 
to  indemnify  the  assignor  against  the  claims  of  a  third  party  and 
against  damages  by  the  operation  of  washing,  the  recovery  will  not  b« 
limited  to  the  amount  named  in  the  bond.     Keck  v.  Bieber,  846. 

C  DAMAQxa — Ihdkmkitt  oir  Forfbited  Lease. — When  an  assignee  of  a 
mining  lease  has  allowed  it  to  become  forfeited,  and  thus  disabled  hinn 
•elf  from  performing  covenants  contained  in  a  bond  given  to  his  assignor, 
the  latter  may  sue,  from  time  to  time,  for  royalties  due  and  for  othat 
damages  arising  from  breach  of  the  covenants  or  he  may  treat  the  eoa* 
traet  as  rescinded  and  claim  damages  in  one  action  for  tha  antira 
bnaoh.    Ktek  r.  Bieber,  846. 

Bee  Railroads,  8;  Trial,  8. 

BOOK  ACCOUNTS. 
8m  Negotiablk  Instbumknts^  flL 

BOOKKEEPERS. 
"  See  WiTNEsaia,  6. 

BOOKS  OF  ACCOUNT. 
See  Evidence,  13-17. 

BOROUGHS. 
See  MoMiciPAL  CoRFORA-non. 

BRIDGES. 
See  HiOHWATB,  4,  6. 

BROKERS. 
Wbxh  EimTLKD  TO  COMMISSIONS.  —  Before  a  broker  oan  reeorer  eommia. 
•ions  for  selling  property  it  must  appear  that  he  procured  a  purchaser 
of  sufficient  pecuniary  ability  to  make  a  purchase.  Though  the  person 
procured  by  the  broker  enters  into  a  contract  of  purchase,  yet  if  he  ia 
not  able  to  comply  with  his  contract,  and  the  seller,  in  accepting  him 
as  the  purchaser,  did  not  rely  upon  his  own  judgment,  but  rather  upon 
that  of  the  broker,  the  latter  is  not  entitled  to  commissions.  The  pro* 
dnction  by  the  broker  of  a  person  as  a  purchaser  is  an  implied  represent 
tation  on  his  part  that  such  person  is  able  financially,  as  well  aa  ready 
and  willing,  to  purchase.     Butler  v.  Baker,  897t 

BURDEN  OF  PROOF. 
8ee  HusBARD  ajw  Wivs,  3;  Insuranor,  14;  Mastrb  avs  SmTAira;  IL 

CANCELLATION. 
See  Insdranok,  12. 
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CAUKIERS. 

L  PassmiTioir  or  as  to  Kmowlbdob  or  Limitatiox  vtom  Liabilitt  or  — 
In  the  absence  of  fraud,  concealment,  or  improper  practice,  the  le^^al  pre* 
•amptioQ  is,  that  atipulations  limiting  the  common-law  liability  of  car« 
riers  contained  in  a  receipt  given  by  them  for  freight,  were  known  and 
Msented  to  by  the  party  receiving  it.     Ballou  v.  Earle,  881. 

%,  A  Stipolation  Limitino  thb  Liability  of  a  common  carrier,  in  th« 
•vent  of  loss  of  goods  through  his  negligence,  to  aa  amount  specified  in 
the  receipt,  unless  the  value  of  the  property  is  therein  stated  to  be  of 
a  greater  amount,  measures  the  amount  of  his  responsibility,  and  no 
recovery  can  b«  had  against  him  in  excess  of  such  amount.  Ballou  v. 
Earle,  881. 

IL  LiMiTiMa  Liability  roR  Nkolioknob.  —  While  a  common  carrier  cannot 
by  contract  limit  its  liability  for  negligence,  it  may,  by  contract  with 
the  shipper,  fix  the  value  of  goods  intrusted  to  it  for  shipment,  and  estop 
him  from  claiming  that  they  were  of  a  greater  value  in  an  action  to  ro- 
cover  compensation  for  their  loss  through  such  net^ligenoe.  BaUtm  t. 
iBwfa^  881. 

See  Railroads,  19-25. 

CASHIER. 
See  Witnesses,  S. 

CAVEAT  EMPTOR. 
See  Executors  and  Administrators,  4 

CERTIFICATES  OF  DEPOSIT. 
See  Banks,  2,  7-12. 

CERTIORARL 
It  To  Whom  Shoold  bb  Directed. — A  writ  of  certiorari  eannot  be  dl» 

reoted  to  an  ex-of5cer  after  ho  has  parted  with  the  record  which  it  is 
sought  to  have*  reviewed.  In  re  Dance,  768. 
t>  Conclusiveness  or  Record.  —  In  reviewing  a  judgment  of  a  jnstice's 
court  upon  a  common-law  writ  of  certiorari,  the  record  imports  verity, 
and  cannot  be  contradicted  by  the  supplemental  return  of  the  jnstioa. 
/>  rs  Dance^  76S. 

Bee  Appeal,  1. 

CHARTERS. 
See  Corporations,  3. 

CHATTEL  MORTGAGES. 
Ouirei  or  PossBSSlON  as  AFFEcriNa  Validity  or. — Taking  possession 
^  mortgaged  property  by  the  chattel  inortrragee,  to  be  sufficient  to  cure 
irregularities  in  a  void  mortgage  or  render  it  valid,  must  be  either 
ander  the  authority  of  a  written  instrument  valid  and  sufficient  for 
that  purpose,  or  under  some  parol  consent  of  the  mortgagor.  Rath^ 
bum  ▼.  Berri/,  389. 

See  Corporations.  38;  Fraudulent  Convetancks. 
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CHECKa 
8m  Banks,  2. 

OHOSES  IN  ACTION. 
See  AasiONMBHT. 

CIRCUMSTANTIAU 
See  EviDSMOB,  8. 

CIVIL  RIGHTS. 

SKTARATTOir  OV  WhITB  FROM  COLORED  PERS0!i3  TIT  THKATSB.  —  In  fh*  ftb* 
aenoe  of  valid  legislation  to  the  contrary,  the  owner  or  manager  of  a 
theater  or  other  place  of  public  amuseaieat  may  make  and  enforce  a  ml* 
requiring  colored  persons  to  occupy  separate  seats  and  a  separate  pot^ 
tion  of  the  bailding  from  white  persons.  Such  rule  is  a  reasonable  rega* 
latioD,  and  is  not  in  conflict  with  nor  in  violation  of  the  the  fourteenth 
amendment  to  the  constitution  of  the  United  States.  Younger  r,  Jtidah, 
£27. 

COHABITATION, 
8m  Mabbiaqb  and  Ditorcs,  1-3,  6,  8^  9l 

COLLATERAL  ATTACK. 
See  JuDauxHTS,  10;  Marriagi  and  Divorce,  15;  RBOKirnta^  1. 

COLLATERAL  SECURITY. 
8m  CoxPORATioNfl^  17,  19;  Nbootiablb  Instruments,  9,  10;  Puutoik 

COLLECTION. 
See  Banks,  13-15; 

COMBINATIONS. 
See  Contracts,  7 

COMMISSIONERS. 
See  Railroads,  11. 

COMMISSIONa 
See  Brokers.      , 

COMMON  CARRIERS. 
See  Carriers. 

COMPOUNDING  FELONIES. 
I.  Dcrnsss  —  What  dobs  not  Constitute.  — When  a  mortgagor  has  tlUhm 
stolen  or  wrongfully  removed  the  mortgaged  property,  and  upon  being 
arrested  and  imprisoned  therefor  gives  hia  note  with  sureties  for  ths 
payment  of  the  mortgage  debt,  this  alone  will  not  constitute  duress  or 
•ompounding  a  felony  in  the  execution  of  the  note,  and  such  defenses 
cannot  bo  relied  upon  by  the  surety  in  an  action  oa  the  note  witho«t 
other  evidenc*.     Ccus  County  Bank  v.  Bricker,  649. 
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2.  OomovvDVua  FEtoirr  as  Dsvbnsk.  —  The  owner  of  goo^a  stolen  or  wrong* 
fally  taken  has  a  right  to  receive  compensation  for  the  injnry  snstained, 
and  may  take  a  note  signed  with  sureties  therefor;  and  in  aach  oaae,  on* 
1«M  there  is  an  agreement  not  to  prosecute  or  to  suppress  eridenoa  of 
tha  crime,  the  defense  of  compouudiiig  a  felony  is  not  aTailabls  againat 
th*  notaii     Com  County  Bank  v.  Bricier,  649. 

COMPROMISE. 
8m  Bxxoctobs  and  ADMiNiarBAiOBa^  l« 

CONCEALMENT. 
9m  Aotvor,  S|  CASBiKBa,  1;  Estoppel,  1;  Spsomo  PuuroBXASOi,  3. 

CONCURRENT. 
Sea  JuBiSDicrnoN,  2,  8. 

CONFIDENTIAL  COMMUNICATIONa 
See  Witnesses,  7,  8. 

CONFIRMATION. 
8aa  Guardian  and  Ward,  L 

CONFLICT  OF  LAWS. 
See  Elections,  1. 

CONSIDERATION. 
8m  Bavks^  13-16}  CoKFOBATioNS,  8;  Evidence,  11;  Lioemsx,  %  % 

CONSPIRACY. 
See  Fradd,  3. 

CONSTITUTIONAL  LAW. 

See  Statutes. 

CONSTITUTIONS. 
Sea  Civil  Rights;  Statutes,  2, 

CONSTRUCTION. 
See  Elections,  1,  4-7. 

CONTEMPT. 
DrrOBOX  —  Db»bndant  in  Contempt  Entitlrd  to  Make  Defense.  — When 
%  defendant  in  a  suit  for  divorce  is  in  contempt  in  failing  to  obey  tha 
arder  of  the  ooort  for  the  payment  of  temporary  alimony,  the  court  has 
BO  power  to  prevent  him  from  interposing  a  defense  to  the  merits  of  tha 
bill  bj  striking  out  his  answer.  Gordon  v.  Gordon,  294 
See  Marriage  and  Divorce,  7. 

CONTil  ACTORS. 
See  Mastsb  and  Seuvant,  12;  Mkohakics'  Lm. 
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CONTRACTS. 

L  BiOHT  or  Ok>  Partt  to  Finish  PxRroitMAyos  atteb  thi  OrHEa 
HAS  Repodiatbd  TUB  AoRBEMENT.  —  A  Contracting  party  who>  has 
certain  things  to  do  under  his  contract,  has  no  right  to  proceed  to 
•zecnte  it  after  he  has  been  notified  that  the  other  party  to  the  contract 
^rill  not  stand  by  his  compact;  and  the  mere  fact  that  the  contract  has 
been  made  with  several  joint  contractors,  while  the  refusal  to  perform 
bas  emanated  from  only  one  of  them,  does  not  affect  the  operation  of  the 
rule.  Hoiice,  when  one  has  agreed  to  erect  a  building  for  two  persona 
who  have  bound  themselves  jointly  to  pay  a  certain  sum  for  the  work, 
but  before  entering  upon  the  performance  of  the  work,  is  notified  by  one 
of  those  persons  tliat  he  will  not  carry  out  his  park  of  the  contract,  the 
allowable  and  only  proper  course  is  to  treat  the  contract  aa  broken  by 
both  the  joint  oontractora  and  sue  for  damages.  The  party  who  has 
contracted  to  erect  the  building  cannot,  under  such  circumstances,  go 
on  and  complete  It,  and  recover  the  contract  price.  Davis  T.  Bronsoitf 
783. 

t.  Purchaser  undkr  Contract  Betwesn  Third  Persons,  Whether 
Affeciku  by  Existing  Equities.  —  When  a  party  furnishes  the  money 
and  become)  the  purchaser  of  property  under  a  contract  made  between 
third  persons,  he  takes  subject  to  such  contract  and  all  equities  ex« 
isting  against  it.      Chicago  etc.  Cab  Co.  r.  Yeikes,  315. 

5.  Rescission  o»  Contract,  Perpetrator  o?  Fraud  has  mo  Right  to.— 

The  perpetrator  of  a  fraud  by  which  a  contract  has  been  induced  has  no 
right  to  rescind  the  contract.     Qunther  v.  Ullrich,  32. 

4.  No  Cause  of  Action  in  Tort  Arises  from  the  Breach  OF  A  Dott 
Created  by  Contract,  unless  there  is  some  privity  of  contract  be- 
tween the  defendant  and  the  person  injured.  Ileizer  r.  Kingaland  elc 
Mfg.  Co.,  4S2. 

ft.  Trade,  Restraint  of.  —  An  agreement  in  restraint  of  trade  is  not  abso- 
lutely void  on  the  ground  of  public  policy  because  it  extends  throughout 
the  state.     Herreshoff  v.  Boutiufau,  850. 

6.  Trade,  Restraint  of. — An  agreement  by  a  teacher  with  his  employer 

that  he  will  not  for  a  year,  after  the  end  of  his  services,  teach  the  German 
or  French  languages  or  any  part  thereof,  nor  be  in  any  way  connected 
with  any  persons  or  institutions  that  teach  them  in  the  state  of  Rhode 
Island,  is  void  because  it  is  unreaannable  and  extends  beyond  anything 
apparently  necessary  for  the  proteotion  of  such  employer.  Htvrtihoff 
V.  Bouiineau,  850. 

7.  Trade,  Restraint  of. — All  Combinations,  whether  of  capitalists  or  of 

workmen,  for  tlie  purpose  of  influencing  trade  in  their  special  favor  by 
raising  or  reducing  prices  are  so  far  illegal  that  agreements  to  combine 
cannot  be  enforced  by  the  courts.     Mo7-e  v.  Bennett,  216. 

8.  Trade,  Restraint  of. — An  Agkeement  Between  Members  ot  ait  As- 

sociation OF  Stenouraphers  to  bo  bound  by  a  scliednle  of  prices  to  be 
fixed  by  the  association,  and  not  to  compete  with  each  other  by  taking 
or  ofifering  to  take  a  less  price,  is  contrary  to  public  policy  and  noneu- 
forceable.  More  v.  Bennett,  216. 
See  Bonds,  4;  Brokers;  Carriers,  3;  Corporations,  2,  3,  9,  25,  30;  Dam- 
AGES,  1;  Insolvency;  License,  2,  3;  Mechanic's  Lien,  12,  13;  Part- 
KERSHip,  1;  Sales;  Services;  Specifio  Peuformancbi  Statutes; 
Usury,  1;  Witnessbs,,*. 
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CONTRIBUTORY  NEGLIGENCE. 
Bm  Mastsb  AKD  Servant,  11;  Negltoence,  6;  Railboaos,  87,  88,  I0> 

42,48. 

CORONERS. 
See  EvxoBNCS.  7. 

CORPORATIONS. 

L  To  AcQuiBB  THE  RiOHT  TO  BE  A  CoRPORATioi*.  the  prescribed  statutory 
conditions  must  bo  substantially  complied  witb.  People  v.  MonUcUo 
WaUr  Co.,  172. 

Si  Orqanization  of.  —  A  corporation  must  have  B  full  and  complete  or. 
ganization  and  existence  as  an  entity  and  in  accordance  with  the  law  to 
which  it  owes  its  origin  before  it  can  assume  its  franchise  or  enter  into 
any  kind  of  contract  or  transact  any  business,  and  whatever  be  the  mode 
prescribed  by  the  act  of  incorporation,  a  substantial  compliance  with  all 
the  provisions  of  the  law  under  which  it  is  created  is  required  before  the 
corporation  can  be  said  to  have  such  an  existence  as  will  entitle  it  to  do 
business.     Walton  v.  Oliver,  355. 

%  IitPBRFBOT  Organization  —  Personal  Liability  of  Directors.  — When 
a  corporate  charter  is  duly  filed  in  the  office  of  the  secretary  of  stat* 
naming  certain  persons  as  directors  of  the  corporation,  but  no  other  or 
further  steps  are  ever  taken  to  complete  the  preliminary  organization, 
or  to  comply  with  the  law  for  the  government  of  corporations,  such 
corporation  has  no  such  existence  as  will  authorize  its  officers  to  con* 
tract,  transact  any  business,  or  incur  any  liability  in  its  name,  and  when 
the  directors  named  in  the  charter  contract  and  incur  liability  in  th» 
name  of  snch  corporation,  they  render  themselves  personally  liable. 
Walton  V.  OUver,  355. 

C  Formation  of,  Vital  Defects  nr,  —  If  a  statute  requires  articles  of 
incorporation  to  be  subscribed  and  acknowledged  by  five  or  more  pep* 
sons,  and  such  articles,  though  subscribed  by  five  persons,  are  acknovU 
edged  by  four  only,  this  defect  is  fatal  to  the  existence  of  the  corpora^ 
tion  in  a  proceeding  against  it  by  quo  warranto.  People  v.  MonCecUo 
Water  Co.,  172. 

$,  A  Subscription  of  Moneys  to  be  Paid  to  a  Corporation  not  ybt 
Existing  is  enforceable  by  it  after  it  comes  into  existence.  Such  a  sab* 
Bcription  is  in  the  nature  of  a  continuing  offer,  which  ripens  into  a  bind* 
ing  obligation  when  the  corporation,  being  fully  organized,  accepts  such 
offer.     Sichelieu  Hotfl  Co.  v.  Inter  national  etc.  Encampment  Co.,  234. 

0.  Subscription  to  a  Corporation  About  to  be  Formed.  — Notice  toasnb' 
scriber  of  a  sum  of  money  to  be  paid  to  a  corporation  to  be  formed,  thai 
his  subscription  has  been  accei>to(l  by  it,  is  not  necessary  if  it  has  in 
fact  accepted  and  acted  upon  such  subscription.  RicJielieu  Hotel  Co.  T. 
International  etc.  Encampment  Co.,  234. 

7.  NoTicB  OF  the  Acceptance  by.a  Corporation  of  a  Subscription  FORm 
Benefit,  made  before  it  was  organized,  is  not  necessary.  Such  accept- 
ance may  be  inferred  from  the  conduct  of  the  corporation  in  retaining 
the  subscription  paper  in  its  possession  and  expending  large  sums  of 
money  on  the  faith  of  it.  Richelieu  Hotel  Co.  v.  International  etc  En' 
eampment  Co.,  234. 
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€.  StTBSCHlPTIoif,  CoNsrofiRATiON  FOB. —  When  money  Is  expended,  labor  b«» 
itowed,  and  materials  furnished  on  the  faith  of  a  subscription  paper, 
a  consideration  sufficient  to  snstain  it  exists,  and  it  becomes  irrevo* 
cable.     JRichelieu  Hotel  Co.  v.  International  etc  Encampment  Co.,  234. 

f.  Plka  of  Ultra  Vikem  cannot  be  Availed  of  to  defend  against  an  obli* 
gatioii  incurred,  when  the  contract  has  in  good  faith  been  performed  by 
the  other  contracting  party,  and  the  corporation  has  had  the  benefit  of 
it.  This  plea  should  never  prevail  when  it  would  not  advance  justice. 
Linkau/r.  Lombard,  743. 

10.  Corporation  to  Conduct  Hotel  Business,  Powers  of.  —  A  corporation 
incorporated  to  conduct  a  general  hotel  business,  has  power  to  subscribe 
a  sum  of  money  to  be  used  by  another  corporation  about  to  be  formed 
for  the  purpose  of  carrying  on  an  international  military  encampment  in 
the  city  in  wiiich  the  subscribing  corporation  conducts  its  business. 
Bichelieu  Hotel  Co.  v.  International  etc.  Encampment  Co.,  234. 

11.  Powers  of.  —  A  Corporation  Organized  to  Carry  on  a  Hotel  Bust- 
KBS3  has,  as  incident  to  its  powers,  the  power  to  adopt  and  promote  all 
reasonable  expedients  directly  calculated  to  increase  the  number  of  its 
patrons,  such  as  advertising,  employing  agents  to  solicit  patronage, 
running  omnibuses  and  other  vehicles  to  coiiv(  y  guests  to  and  from  the 
hotel,  and  other  similar  expedients.  Bichelieu  Hotel  Co.  v.  International 
etc.  Encampment  Co.,  234. 

18.  Capital  Stock  —  Trust  Fund  ii»  Hands  of  Directors  or  Stock- 
holders.—  The  capital  stock  of  a  corporation  is  a  fund  set  apart  for 
the  payment  of  its  debts,  and  the  directors  hold  it  in  trust  for  that 
purpose.  The  stockholders  of  the  corporation  are  conclusively  charged 
with  notice  of  the  trust  character  which  attaches  to  its  capital  stocli; 
•s  to  it  they  cannot  occupy  the  stntnn  of  innocent  purchasers,  and  when 
they  have  in  their  hands  any  of  this  trust  fund,  they  hold  it  cum  onere, 
subject  to  all  equities  which  attach  to  it.  Commercial  IfaL  Bank  v. 
Burch,  331. 

18.  Purchase  of  Its  Own  Stock  bt  a  Corporation  by  exchange  for  'its 
property  of  equal  value,  though  made  in  good  faith  and  witliout  any 
element  of  fraud,  or  anything  in  the  apparent  condition  of  the  corpora* 
tion  to  interfere  with  the  making  of  the  exchange,  will  not  be  allowed 
when  it  injuriously  afifects  a  creditor  of  the  corporation,  even  though  the 
fact  of  the  indebtedness  is  not  at  the  time  established  or  known  to  the 
stockholders.     Commercial  Nat.  Bank  v.  Burch,  331. 

li.  Improper  Sale  of  Property,  Setting  Aside.  —  A  sale  of  the  property 
of  a  corporation  under  a  resolution  appointing  its  president  and  secre- 
tary  a  committee  to  dispose  of  it,  will  be  set  aside  on  the  suit  cf  a  con- 
testing  stockholder,  when  such  sale  is  made  to  a  purchaser  under  an 
agreement  with  the  secretary  for  their  joint  acquisition  of  the  property. 
In  such  case,  the  power  conferred  on  the  president  and  secretar)\requiroa 
the  action  of  both,  jointly,  and -the  secretary  is  disqualified  to  act,  on 
account  of  his  personal  interest.      Chicago  etc  Cab  Co.  v.  Yeil-e.%  31f>. 

16.  Improper  Sale  of  Property,  Setting  Aside.  — An  action  to  set  aside  a 
sale  of  property  of  a  corporation  because  in  fraud  of  its  stoLkhoMer^,  may 
be  maintained  by  one  of  the  latter  without  a  previousdem  and  on  the  cor- 
poration to  bring  the  action,  when  it  appears  that  the  directors  thereof 
are  under  the  control  of  the  person  in  whose  interest  the  sale  was  made. 
Chicago  etc  Cab  Co.  v.  Yerkes,  315. 
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18.  Sals — ^Ratifioatiow. — Whether  or  not  a  ratification  of  a  sale  Is  effectiv* 
in  any  case  depends  upon  whether  those  assuming  to  ratify  might  have 
legally  authorized  the  sale  to  be  made  in  the  first  instance.  Chicago  etc. 
Cab  Co.  V.  Yerkes,  315. 

17.  Stocks,  Bona  Fidk  Holder  of  Foroed,  who  is. — If  one  to  whom  an 
application  for  a  loan  is  made,  for  wliioh  a  certificate  of  stock  is  oflVnd 
U  collateral  security,  applies  at  the  office  of  the  corporation  to  the  per- 
son in  charge  thereof,  and  who  is  its  secretary  and  treasurer,  and  in- 
quires whether  it  is  genuine  and  all  right,  and  receives  an  answer  ia 
the  affirmative,  whereupon  the  loan  is  made  and  the  stock  taken  as  col- 
lateral, the  receiver  of  such  security  is  entitled  to  protection  as  a  bona 
fide  holder;  nor  does  he  lose  the  right  to  be  treated  as  such  holder  by 
selling  the  stock  and  applying  the  proceeds  to  the  payment  of  his  loan, 
and  thereafter,  upon  discovering  that  the  certificate  had  been  forged, 
taking  an  assignment  thereof  from  the  purchasers  and  repaying  them 
the  amount  paid  by  them  at  the  sale.  FifLh  Ave.  Bank  ▼.  Forty-second 
8t.  etc  B'y  Co.,  712. 

18.  Ckrtificates  Of  Stock  with  Transfers  Thereof  Signed  ih 
Blank  become  in  effect,  so  far  as  tlie  public  is  concerned,  as  if  they 
had  been  issued  to  bearer.  Fi/'th  Ave.  Bank  v.  Forty-second  St.  etc  R'y 
Co.,  712. 

19.  Stocks,  Liabilitt  of  Holder  of  Forged.  —  If  a  holder  of  forged 
stocks,  held  as  collateral  security,  makes  a  sale  thereof,  he  impliedly 
guarantees  that  they  are  genuine,  and  lie  is  liable  to  the  purchasers  for 
the  consiileration  paid  by  them.  FiJ'th  Ave.  Bank  v.  Foily-second  St.  etc 
H'y  Co.,  712. 

SOl  Liability  fob  Forged  Certificates  of  Stock.  —  If  a  secretary  of 
a  corporation  acts  as  its  transfer  agent,  and  has  authority  to  coun- 
tersign certificates  of  stock,  when  signed  by  the  president  and  treas* 
nrer,  and  to  seal  them  with  the  seal  of  the  corporation,  such  coan- 
tersigning  and  sealing  constitute  an  affirmation  on  the  pirt  of  the  cor- 
poration that  the  stock  has  been  lawfully  issued,  and  tiiat  all  conditions 
precedent,  upon  which  the  right  to  issue  depends,  have  been  duly  ob- 
served. Therefore  if  such  secretary  makes  out  in  due  and  regular  form 
a  certificate  of  stock  purporting  to  be  signed  by  the  president  and  treas- 
urer, and  countersigned  by  the  secretary,  and  to  which  the  corporate 
seal  is  affixed,  and  the  names  of  the  other  officers  are  forged,  and  ths 
issuing  of  the  certificate  unauthorized,  the  corporation  is  answerable  to 
•ne  acquiring  such  certificate  in  good  faith  and  for  value,  believing  it 
to  be  genuine,  and  who  has  made  all  the  inquiries  rei^Mrding  it  which 
can  be  expected  of  a  prudent  purchaser.  Fifth  Ave.  Bank  v.  Forty-second 
St.  etc.  R'yCo.,  712. 

n.  Inoreasb  of  Stock  —  Stockholder's  Right  to  Porchask. — Tha 
right  to  increase  in  the  capital  stock  oi  a  corporation  is  intended 
for  the  benefit  of  the  joint  owners,  and  can  be  exercised  only  by  tha 
corporation  itself;  and  in  the  absence  of  stipulations  in  the  char- 
ter to  the  contrary,  the  original  stockholders  have  a  riglit  to  subscribe 
for  and  hold  the  new  stock.     Humholdt  etc.  Park  Axs'n  v.  Slfven.%  654. 

22.  Right  of  Majority  Stockholdeb  to  PoRcnASK  its  Piiopertt 
ON  WiNOiNO  UP  rrs  Affairs.  —  Wiien  it  is  determined  to  wind  up 
a  corporation  and  to  settle  its  business, -the  holder  of  a  majority  of 
its  stock  cannot  make  or  ratify  a  sale  of  all  its  proporty  to  himself 
against  the  protest  of  a  holder  of  minority  of  its  stock  and  in  disregard 
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of  his  rights,  bnt  the  minority  owner  may  elect  to  treat  the  majorltj 
owner  as  a  purchaser  and  require  him  to  account  for  the  value  of  tht 
property.     Chicago  etc  Cab  Co.  v.  Yerkes,  316. 

t3.  Pdkchase  of  Pbopkrtt  by  Majority  Stockholder.  —  It  is  illegal  and 
fraudulent  for  a  majority  stockliolder  to  purchase  the  property  of  the 
corporation  at"  a  sale  autliorized  by  himself,  and  such  purchase  may 
be  set  aside  in  the  same  way  and  to  the  same  extent  that  a  purchaso 
of  corporate  property  by  a  director  may  be  set  aside  at  the  instance  of  a 
minority  stockholder.    Chicago  etc.  Cab  Co.  v.  Yerkes,  315. 

ffi.  Right  o»  Majority  Stockholdeh  on  Winding  up.  —  A  majority 
stockholder  in  a  corporation  may,  when  the  law  authorizes  a  vot* 
of  stockholders,  so  vote,  npon  any  matter  of  policy  in  the  conduct 
of  the  corporation,  as  to  best  subserve  his  own  interests,  and  this  may 
relate  to  the  ceasing  to  do  corporate  business,  the  winding  up  of  its  affairs, 
and  the  We  of  its  property;  but  the  action  resulting  from  such  vote  mast 
not  be  so  detrimental  to  the  corporation  itself  as  to  lead  to  the  necessary 
inference  that  the  interests  of  the  majority  of  the  shareholders  lie  wholly 
outside  of  aud  in  opposition  to  the  interests  of  the  corporation  and  of 
the  minority  of  the  shareholders,  and  that  the  action  of  the  majority  is 
a  wanton  or  fraudulent  destruction  of  the  rights  of  the  minority.  Cldcagn 
etc  Cab  Go.  v.  Yerkes,  315. 

SS.  Attachment.  — An  Actioit  against  a  Stockholder  for  his  proportion 
of  the  debt  of  a  corporation  of  wliich  he  is  a  member  is  founded  upon  a 
contract  within  the  meaning  of  the  section  of  the  code  authorizing  an 
attachment  to  issue  in  an  action  upon  a  contract.  Kenned]/  r.  CattfoT' 
nia  Sav.  Bank,  163. 

SO.  Attachment  —  Failing  to  State  Amount  Claimed.  —  Attachment  in 
an  action  against  a  corporation  and  its  stockholders  which  merely  states 
the  amount  of  the  indebtedness  claimed  to  be  due  from  the  corporation, 
without  specifying  the  amount  for  which  each  of  the  stockholders  is 
claimed  to  be  liable,  is  irregular  as  to  such  stockholders  and  should  be 
discharged  on  motion.     Kennedy  v.  California  Sav.  Bank,  163. 

£7.  Remedy  or  against  Its  Directors  and  Officers  for  Neougsncb, 
Fraud,  or  Unauthorized  Acts.  —  A  corporation  has  a  remedy 
against  its  directors  and  officers  for  negligence,  fraud,  breaches  of 
trust,  or  for  acts  done  in  excess  of  tlieir  autliority,  and  the  case  against 
each  is  distinct,  depending  upon  the  evidence  against  him,  unless  two 
or  more  have  joined  or  participated  in  the  wrongful  act,  in  which  case 
all  participants  may  be  joined  in  the  suit.  North  Hudson  MuL  Build- 
ing etc  Ass'n  v.  Child.%  57. 

88.  Minority  of  Board  of  Directors  of  Corporation  not  Liable  at  Law 
FOB  Misconduct  or  Negligence. — No  recovery  can  be  had  at  law 
against  a  minority  of  the  board  of  directors  of  a  corporation  for  miscon- 
duct or  negligence,  inasmuch  as  they  can  act  only  when  lawfully  as* 
sembled,  and  their  duties  are  devolved  on  them  as  a  board  and  not  indi- 
vidually.    North  Hudson  Mut.  Building  etc.  Ass^n  v.  Childs,  67. 

89.  Liability  of  Officers  of  Corporation  for  Negligence  or  Unauthor- 
IZED  Acts,  Basis  of.  — The  liability  of  corporate  officers  to  the  corpora- 
tion for  damages  caused  by  negligent  or  unauthorized  acts  rests  npontho 
common-law  rule  which  renders  every  agent  liable,  who  violates  his  au- 
thority or  neglects  his  duty  to  the  damage  of  his  principal.  North  Hud* 
ton  Mut,  Building  etc  Ass'n  v.  Childs,  57. 
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Ml  Oftiokrs  Ain>  MAirAaERS  o»  a  Corporation  cattnot  be  Held  Fbrsoit. 
ALLY  Liablb  upon  a  contract  entered  into  by  them  while  acting  for  tha 
eorporation,  on  the  ground  that  the  contract  was  foreign  to  and  indepea« 
dent  of  the  corporate  business  of  the  corporation,  and  not  a  proper  or  no* 
cessary  incident  thereof.     Linhaiifv.  Lombard,  743. 

tl.  Personal  LiABiLiTr  of  thk  Agents  of  a  Corporation  cannot  b« 
established  by  proving  that  they  determined  to  enter  npon  the  bus- 
iness, and  did  enter  npon  and  manage  it  without  any  formal  action 
on  the  part  of  the  corporation  or  its  board  of  directors,  if  it  further  ap- 
pears that  no  one  was  intercepted  in  the  business  except  as  a  stockholder 
of  the  corporation,  and  that  the  profits  of  the  business  were  received  and 
the  expenses  thereof  paid  by  such  corporation.   Linkau/v.  Lombard,  743. 

12.  Officers  of  Corporaton  not  Charqeablk  as  Ex  Officio  Directom, 
WHEN.  —  Where  the  directors  of  a  corporation  hold  no  meetings,  give  no 
attention  to  the  performance  of  their  duties,  but  leave  the  entire  manage- 
ment of  the  corporate  business  to  the  president,  secretary,  and  treasurer, 
who  conduct  its  affairs  negligently,  and  in  the  exercise  of  powers  belong- 
ing solely  to  the  board  of  directors,  but  in  entire  good  faith  and  without 
deriving  any  improper  personal  gain  or  profit  or  improperly  appropriat- 
ing to  themselves  any  of  its  property  or  funds,  such  officers  cannot  be 
eharged  as  ex  officio  members  of  the  board,  and  neither  of  them  is  liable 
to  the  corporation  for  the  negligent  or  unauthorized  acts  of  the  others 
in  which  he  did  not  participate.  North  Hudson  MuL  Building  etc'Asa'n 
V.  Childs,  57. 

83.  Directors  of  Corporation,  Degree  or  Care  Required  of.  —  Directors 
of  corporations,  or  those  acting  ex  officio  as  such,  are  bound  to  exercise  that 
degree  of  care  which  ordinarily  prudent  and  diligent  men  would  exer- 
cise under  similar  circumstances  in  respect  to  a  like  gratuitous  employ- 
ment, regard  being  had  to  the  usages  of  business  and  the  circumstances 
of  each  particular  case;  but  they  are  not,  in  the  absence  of  any  element 
of  positive  misfeasance,  and  solely  on  the  ground  of  passive  negligence, 
to  be  held  liable,  unless  their  negligence  is  gross  or  they  are  fairly  sub- 
ject to  the  imputation  of  a  want  of  good  faith.  North  Hudson  MiU, 
Building  etc.  Ass'n  v.  Childs,  57. 

84.  Degree  of  Care,  Skill,  and  Judgment  Required  of  Officer  of  Cor- 
poration.— Where  it  is  sought  to  hold  an  officer  of  a  corporation  liable  for 
non-feasance,  negligence,  or  misjudgment  in  respect  to  matters  within 
the  scope  of  his  proper  powers,  he  will  be  held  responsible  only  for  a 
failure  to  bring  to  the  discharge  of  his  duties  such  degree  of  attention, 
care,  skill,  and  judgment  as  is  ordinarily  used  and  practiced  in  the  dis- 
charge of  such  duties  or  employments,  the  degree  of  care,  skill,  and 
judgment  depending  upon  the  subject  to  which  it  is  to  be  applied,  the 
particular  circumstances  of  the  case,  and  the  usages  of  business.  North 
Hudson  Mut.  Building  etc,  Ass'n  v.  Childs,  57. 

8fi.  Action  by  Corporation  against  Its  Officers  to  be  Treated  as  EQurr- 
ABLB  AcnoN,  WHEN.  —  An  action  by  a  corporation  against  its  president 
and  treasurer  for  negligence  and  misconduct  in  the  discharge  of  the 
duties  of  their  respective  offices,  and  also  as  ex  officio  members  of  the 
board  of  directors,  where  the  gravamen  of  the  complaint  is  that  the  de- 
fendants have  exceeded  their  respective  powers  as  such  president  and 
treasurer  in  dealing  with  the  property  aud  property  rights  of  the  cor- 
poration, and  have  usurped  the  powers  of  the  board  of  directors  without 
the  knowledge,  consent,  or  approval  of  such  board  or  of  the  stockholders, 
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■honld  be  treated  as  an  equitable  action.  North  Hudson  MuL  Building 
etc.  Asa'n  v.  Childs,  57. 

SSi  A  Corporation  is  Answerable  for  loss  sustained  by  a  third  penon  from 
tb«  negligent  or  wrongful  exercise  by  its  officers  of  the  general  powers 
oonf erred  upon  them.  Fifth  Ave,  Bank  v.  Forty-Second  St.  etc  R'y  Co,,, 
712. 

S7>  Purchase  bt  Director  ov.  —  A  director  in  a  private  corporation 
whose  duty  it  is  to  preserve  its  property  and  protect  it  agaiust  loss, 
so  far  as  that  can  be  done  by  the  exercise  of  ordinary  care  and  dili- 
gence, cannot  himself  become  the  purchaser  of  any  property  of  the  cor- 
poration which  it  is  his  duty  to  sell.     Chicago  etc.  Cab  Co.  v.  Terkes,  315. 

88.  AssiONMENT  BY  OFFICERS  OF.  —  Under  a  resolution  passed  by  the 
board  of  directors  of  an  insolvent  corporation  authorizing  its  presi- 
dent and  secretary  "to  hereafter  execute  judgment  notes,  chattel  mort- 
gages, bills  of  sale,  or  other  instruments  in  their  judgment  necessary  to 
the  financial  interests  of  the  coinp  my,"  such  officers  have  power  to  make 
an  assignment  of  the  booit  accounts  of  the  corporation  to  a  creditor  hold- 
ing its  judgment  notes.     Commercial  Nut.  Bank  v.  Burch^  331. 

S9.  Jurisdiction  —  Service  of  Process  on  Foreign  Corpobatiok.  — When 
a  corporation  organized  and  doing  business  under  the  law  of  one  statu 
contracts  a  debt  through  its  authorized  agent  in  another  state,  he  is  so 
far  its  managing  agent  there,  that  service  of  summons  upon  him  for  the 
debt  while  he  is  temporarily  within  the  state  will  bind  the  corporation. 
Klopp  V.  Creston  City  etc.   Waterworks  Co. ,  666. 

40.  Jdbisdic-ion  —  Service  of  Process  on  Foreign  Cobporatiok.  — When 
a  corporation  contracts  a  debt  outside  of  its  own  state,  service  of  process 
in  an  action  to  recover  such  debt,  made  uijon  its  managing  agent  while 
he  is  temporarily  stopping  at  the  place  where  the  debt  was  contracted, 
will  bind  the  corporation.  Klopp  v.  Creston  City  etc  Waterwork$  Co., 
666. 

41.  Foreign  Corporation  —  Right  to  Take  Mortgage.  —  A  foreign  corpo- 
ration is  entitled  to  make  a  mortgage  loan  in  Missoori.  Fergtuon  T. 
Boden,  512. 

8ae  Appeal,  7;  Equity,  1;  Evidence,  2,  8;  Injuncfionb,  Ij  Jxtdoment^ 
14;  Negotiable  Instruments,  8,  11,  12;  Plbadino,  1|  Quo  Wak* 
&aktoj  ksosivbrs,  l 

CORRESPONDENT, 
See  Banks,  13-15. 

COTENANCY. 

L  One  tenant  In  common  is  not  permitted,  in  equity,  to  acquire  an  in- 
terest in  the  property  hostile  to  that  of  the  others,  and  therefore 
a  purchase  by  one  tenant  in  common  of  an  encumbrance  on  the  joint 
estate,  or  an  outstanding  title  to  it,  is  lield,  at  the  election  of  the  other 
tenants  in  common  witliin  a  reasonable  time,  to  inure  to  the  equal  bene- 
fit of  all  upon  their  contributing  their  proportion  of  the  consideration 
actually  paid.      Ramherg  v.    WaliUfrom,  227. 

S.  A  Tenant  in  Common  of  a  Lkaskuold  Estate  may  Purchase  thb 
Entire  Estate  of  his  landlord,  without  incurring  any  obligation  to 
his  cotenants  to  share  in  the  benefits  of  the  purchase,  because  the  estate 
■o  purchased  is  not  adverse  to  the  leasehold  estate,  and  the  property 
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•eqnired  by  the  purchasing  cotenant  is  not  inconsistent  with  the  ternu 
of  the  lease.  Ramberg  v.  Wahlatrom,  227. 
&  Im  ths  Intbbbst  or  Oitb  Cotenant  is  Sold  at  an  Exboutiox  Saliv 
a  tenant  holding  ander  a  lease  from  all  of  the  cotenante  moat  aooonnt 
to  a  purchaser  at  such  sale  for  a  moiety  of  the  rents  and  profits  under 
a  statute  entitling  the  purchaser  at  such  a  sale  to  recover  the  value  of 
tile  use  and  occupation  of  the  property  from  the  date  of  the  salo  froa 
» tenant  in  poaseseion  thereof.  Hai-ria  v.  FoUer^  187* 
See  Pabtitiok. 

COUNSEL. 
See  Trial,  9,  la 

COUNTERSIGN. 
See  DsriNiTioyai 

COUNTY  JUDGES. 
See  Quo  Warranto^  S. 

COURTS. 
See  Jdrisdiction;  REOiyBMk 

COVENANTS. 
See  Bonds,  2-4;    Dekim^  5 

CRIMINAL  LAW. 
Mathxm.  — Instruction  is   Correct,  which,  while  it  leaves  tte  Jnry  breo 
to  find  the  fact  "  that  the  defendant  knowingly  and  willfully  threw  some 
eorrosive  fluid  into  the  face  and  eyes  of  the  injured  person,"  deolarei 
that  the  law  presumes  that  the  defendant  intends  the  natural  and  prob- 
able consequence  of  his  act,  and  that,  from  the  intentional  throwing  of 
■nch  a  dangerous  instrumentality  into  the  eyes  of  a  child,  the  jnry  may 
infer  malice.     State  v.  Ma  Foo,  414. 
Sm  AoasasARiis;  Assault,  1,  2,  4;  Homicidb;  Husbahs  ahd  Wm^  1-S{ 
Larobmt;  Rape;  Trial,  9,  11. 

CROPS. 
See  Judicial  Sales. 

CROSS  DEMAND. 
See  Banes,  11. 

CUSTOM. 
See  Insurance,  flL 

DAMAGES. 
L  PiHALTiES  OR  Ltqutdated  Dam  ar  es.  —  When  a  lump  enm  la  named  by  the 
parties  to  a  contract  as  compensation  for  loss  suffered,  the  presumption 
la  that  the  sum  named  is  intended  as  a  penalty  and  not  as  liquidated 
damages,  no  matter  what  it  is  called  in  the  contract,  the  controlling  ele- 
■aents  being  the  intent  of  the  parties  and  the  circumstances  of  the  case, 
Am.  St.  Hkp.,  Vol.  XXXIII.  — 62 
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and  if  the  contract  contains  several  matters  of  different  clegreM  of  hv 
portance  and  yet  the  sum  named  is  payable  for  the  breach  of  any  d 
them,  even  the  least,  it  is  a  penalty.     Kerk  ▼.  Bieber,  846. 

li  BviDSNOK  or  Financial  Ck)NDiTiON  of  Plaintift  is  admissible  ia  aa 
action  to  recover  for  personal  injury,  when  the  evidence  will  justify  th« 
Jury  in  awarding  exemplary  or  punitive  damages.  Beck  t.  Z)otod4 
547. 

S.  Meascrk  ov  Damagbs  for  Dkath  of  Married  Man.  ->In  an  action  to 
recover  damages  for  the  death  of  a  married  man,  the  measure  of  damu 
ages  is  the  pecuniary  loss  of  the  widow  alone.  Liermann  y.  Chicago  etc 
R'y  Co.,  37. 

S«e  Bonds,  2-4;  Eminent  Domain;  Railroads,   2-18,  21-25,  29)  Wnw 

KESSES,  2,  3. 

DEBTOR  AND  CREDITOR. 

I.  Patmbmts  —  Application  of.  —  When  a  creditor  holds  two  claims  againat 
his  debtor,  and  the  latter  makes  a  payment  without  directing  to  which 
iebt  it  shall  be  applied,  the  creditor  may  apply  it  equally  to  the  pay* 
ment  of  each  debt,  neither  being  barred  by  limitation.  Beck  r,  HatUf 
616. 

t.  Patments  —  Application  of. — When  a  creditor  holds  several  elaima 
against  his  debtor,  the  latter  on  making  a  payment,  may  direct  upon 
which  debt  it  shall  be  credited,  but  failing  to  do  this  the  creditor  may 
make  the  application  in  the  manner  most  to  his  interest.  If  neither 
the  debtor  directs,  nor  the  creditor  applies  the  payment,  the  law  will 
apply  it  to  the  debt  which  first  matures,  unless  justice  and  equity  de- 
mand a  different  appropriation.     Beck  v.  Haas,  516. 

8o«    BaVKS,     1-3}    CkjBPOBATIONS,     13,     38;     PA&XNSBSHir,     6-7}     PlXDOB) 

Trusts,  10-12. 

DEBTS. 
See  Bailment. 

DECEIT. 
See  Specific  Perforuanos,  2,  8. 

DECLARATIONS. 
Bee  Evidence,  18;  Trusts,  15;  Wills,  10. 

DEEDS. 

1.  Delitert,  What  does  hot  Constitute,  —  If  a  father  executes  and 
acknowledges  a  deed  purporting  to  grant  an  estate  to  his  three  adult 
sons,  and  to  operate  presently,  and  then  delivers  the  deed  to  one  of 
them,  saying,  "Take  this  deed  and  put  it  in  our  box  at  the  bank," 
without  doing  any  other  act  showing  an  intention  to  formally  deliver 
the  deed,  and  himself  retaining  possession  of  the  laud  granted,  receiving 
the  rents  and  profits  during  his  lifetime,  the  instrument  is  inoperatiro 
as  a  deed  for  want  of  sufl&cient  delivery.     Hayet  v.  Boylan,  326. 

I.  Delivery,  What  is  not.  —  When  a  grantor  in  a  deed  hands  it  to  the 
grantee,  telling  him  to  "  take  this  deed  and  put  it  in  our  box  at  tho 
bank,"  this  does  not  constitute  a  present  delivery  of  the  deed  to  tha 
grantee,  but  a  mere  employment  of  him,  as  agent  of  the  grantor,  to  do 
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«n  aok  for  the  grantor  whereby  the  latter  eould  retain  th«  custody  of 
the  deed.  Hayes  v.  Boylan,  3'26. 
S.  Dekd  TO  Infant  —  Delivery,  when  Scfficient.  — When  a  parent  ax*- 
outes  a  (leeil  to  aa  infant  cliiUl  and  in  his  iateredt,  aiul  manifests,  bj 
his  worclj  and  conJuct,  an  intention  that  the  deed  shall  operate  at  onos« 
a  delivery  will  be  presumed,  and  proof  of  actual  delivery  is  unnecessary, 
because  it  is  the  duty  of  the  parent  to  accept  and  preserve  the  deed  for 
such  infant  until  he  arrives  at  his  majority.     Hayes  v.  Boylan,  326. 

4.  Delivery,  when  Sufficient. — If  a  grantor  intends,  when  executing 

a  deed,  to  be  understood  as  delivering  it,  that  will  be  sufficient  M 
a  delivery,  or  when  he  induces  the  grantee  to  believe  that  a  deed  haa 
been  executed  which  makes  him  the  owner  of  land  on  which  he  is  after* 
wards  permitted  to  erect  valuable  improvements,  the  grantor  is  not 
allowed  to  set  up  that  the  deed  is  in  fact  inoperative  for  want  of  formal 
delivery.     Hayes  v.  Boylan,  326. 

5.  Contract  between  Cotenants  not  to  Sue  ior  Partition,  when  Void. 

A  stipulation  in  a  deed  conveying  an  undivided  interest  in  land,  whereby 
the  parties  covenant  for  themselvea,  their  heirs,  and  assigns  never  to 
institute  proceedings  for  the  partition  of  a  certain  specified  portion  o( 
that  land,  is  an  unreasonable  restraint  of  the  enjoyment  and  use  of  th« 
property,  and  therefore  void.  Haeussler  v.  Missouri  Iron  Co.,  431* 
See  Guardian  and  Ward,  i, 

DEEDS  OP  TRUST. 
See  Husband  and  Wife,  i. 

DEFINITIONS. 

To  Countersign  an  Instrument  is  to  sign  what  has  already  been  signed  by 
a  superior, —  to  authenticate  by  an  additional  signature, — and  usually 
has  reference  to  the  signature  of  a  suljordinate  in  additionto  that  of  hia 
■uperior  by  way  of  authentication  of  the  execution  of  a  writing  to  which 
it  is  affixed,  and  it  denotes  tlie  complete  execution  of  the  p&ptt«  ^fth 
Ave.  Bank  v.  Forty-second  St.  etc.  By  Co.,  712. 

Constructive  trusts.     Biley  v.  MartinelU,  209. 

"Fish."    Fish  Bros.  Wagon  Co.  v.  La  Belle  IVagon  Wori$,  72. 

••  On  sale  and  return."     House  v.  Beak,  307. 

"On  sale  or  return."     House  v.  Beak,  307. 

Ordinary  care.     DriscoU  v.  Market  St.  etc.  B'y  Co.,  203L 

Partnership.     Ooldsmith  v.  Eichold,  97. 

Servant.     Metcal/v,  Sweeney,  864. 

Watercourse.     Hawley  v,  Sheldon,  941. 

Will.     Robinson  v.  Brewster,  265. 

"  Without  recourse."    First  Nat.  Bank  r.  Security  Nat.  Bank,  618L 

DELIVERY. 
See  DxxMy  1-4)  Ii|K(30tiablb  Instruments,  2;  Salis,  1-4,  8}  Tsvn%  1. 

DEMURRER  TO  EVIDENCB, 
See  Trial,  8. 

DEVISE. 
See  Estates;  Wills,  9. 
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DILATORY. 
See  Plkaoimq,  3,  4. 

DIRECTORS. 
8m  Oobfokatioms,  3, 12,  15,  23,  27-38;  IsjuKonon,  L 

DIRECTING  VERDICT. 
See  Railroads,  41,  42;  Tbiai^  14. 

DISCHARGK 
See  MoRTQAOKS,  5-7. 

DISCRIMINATION. 

8m  iHTUtSTATB  COUUS&CB;  MUNICIPAL  CORPOItATIOin^  2-4l 

DIVERSION. 
See  Watercourses,  3-6. 

DIVORCE. 
See  Marbiaob  akd  Ditokoi. 

DOGS. 
See  Railroads,  19. 

DUEBILLS. 
See  AoKNOT,  1. 

DURESS. 
8m  Cohpoundimo  Felomiss,  1;  Patmot, 

EASEMENTS. 

L  BASBimrr  bt  Adverse  User.  —  When  a  party  has  enjoyed  m  MMment 
for  such  length  of  time  as  to  confer  title  to  land  from  the  trae  owner  to 
the  disseisor,  this  adverse  enjoyment  will  establish  the  right  to  the 
•asement  as  against  the  owner  of  the  servient  estate.  Pitaman  t.  Boyce, 
636. 

%  Easement  bt  Adverse  User.  —  To  make  the  enjoyment  of  an  easement 
adverse  to  the  owner  of  the  servient  estate,  the  intent  to  claim  and  enjoy 
the  easement  must  exist.  In  the  absence  of  such  intent  and  claim  no 
adverse  enjoyment  will  arise.     Pitzman  v.  Boyce,  636. 

8.  Easement  of  Right  of  Way,  Reservation  of  Gives  no  Right  to  FiNca. 
A  reservation  in  a  conveyance  of  a  reasonable  right  of  way  across  the 
land  conveyed  gives  the  owner  of  the  dominant  estate  no  right  to  in* 
elose  inch  right  of  way  with  fences.     Sixr  r.  QuitUan,  65. 
See  Railroads,  16. 

EJECTMENT. 
L  liARRiED  Woman,  when  a   Proper   Party  Defendant. — When  tho 
kasband  ia  confined  in  a  lunatic  asylum,  and  the  wife  is  the  active  do> 
feadant  in  the  cause,  withhuldiiig  the  premises  sued  for,  and  making  a 
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defense  of  an  affirmative  character,  she  mnst  b«  regarded  ••  a  proper 
party  defendant.  Bensieck  r.  Cook,  422. 
t.  Incompetent  Evidenck.  —  In  au  action  of  ejectment,  bronght  by  the 
purchaser  at  a  trustee's  sale  of  the  premises,  evidence  of  payments  made 
by  the  party  defendant  showing  a  partial  discharge  of  the  notes  secured 
by  the  deed  of  trust,  is  rightly  excluded.  Sacb  evidence  doea  aot  ihov 
a  satisfaction  of  the  debti     Bensieck  v.  Cook^  422. 

ELECTIONS. 

1.  Statutb  Adoptbd  Pbom  Another  Statk  —  Construction  ot.  —  Whea 
an  election  statute  is  adopted  from  another  state,  the  decisions  in  that 
■tate  construing  it  are  not  also  adopted,  if  inconsistent  with  the  fund»» 
mental  law  of  the  state  adopting  it.     Bowers  v.  Smith,  491. 

Si  Statutbs — Constroction  —  Mandatory  and  Directory  Provisioics, 
When  a  statute  expressly  or  by  fair  implication  declares  any  act  to  be 
essential  to  a  valid  election  or  that  an  act  shall  be  performed  in  a  given 
manner  and  no  other,  such  provisions  are  mandatory  and  exclusive;  but 
if  the  statute  simply  provides  that  certain  acts  or  things  shall  be  done 
within  a  particular  time,  or  in  a  particular  manner,  and  does  not  declare 
that  their  performance  is  essential  to  the  validity  of  the  election  they 
will  be  regarded  as  mandatory  if  they  do,  and  directory  if  they  do  not^ 
affect  the  actual  merits  of  the  election.     Slate  v.  Russell,  625. 

8.  Statutes  —  Mandatory  and  Directory  Provisions. — Statutory  pro- 
visions which  fix  the  day  and  place  of  the  election,  and  the  qualification 
of  the  voters  are  mandatory,  while  those  which  relate  to  tlio  mode  of 
procedure  in  the  election,  and  to  the  record  and  return  of  the  results, 
are  director}'  merely.     State  v.  Russell,  625. 

4L  Construction — Irregularities. — Courts  will  consider  the  chief  pur- 
pose of  election  laws,  so  as  to  obtain  a  fair  electiou  and  an  honest  re- 
turn, as  paramount  in  innjortance  to  minor  requirements  which  pre- 
scribe the  formal  steps  to  reach  that  end;  and  in  order  not  to  defeat 
the  main  design,  are  frequently  led  to  ignore  such  innocent  irre<Tulari- 
ties  of  election  officers  as  are  free  from  fraud,  and  have  not  interfered 
with  a  full  and  fair  expression  of  the  voter's  will.    Bowers  v.  Smith,  491. 

6,  CoNSTRueriON  —  Error  of  Official.  —  Such  a  construction  of  an  elec- 
tion law  as  will  permit  the  disfianchisement  of  large  bodies  of  voters, 
because  of  an  error  of  a  single  official,  should  never  be  adopted  where 
the  language  of  the  statute  is  fairly  susceptible  of  any  other  meaning, 
Bowerti  v.  Smith,  491. 

C  How  Construed.  — All  statutes  tending  to  limit  the  citizen  in  his  exer- 
cise of  the  right  of  suffrage  should  be  liberally  construed  in  his  favor. 
Bowers  v.  Smith,  491. 

I,  Constkuction  of  Mandatory  Provisions.  —  When  an  election  law  it- 
self declares  a  specified  irregularity  in  an  election  to  be  fatal,  courte 
will  follow  that  command  irrespective  of  their  views  of  the  importance 
of  the  requirement,  but  in  the  absence  of  such  mandatory  provision,  an 
irregularity  not  so  vital  as  to  prevent  a  free  and  full  expression  of  the 
popular  will,  will  be  considered  as  immaterial,  and  will  not  vitiate  the 
whole  return.     Bowers  v.  Smith,  491. 

t.  Australian  Ballot  System  — Mark  Made  With  Pencil.  —  Under 
the  "Australian  ballot  system,"  a  provision  of  a  statute  that  the  voting 
mark  shall  be  made  with  ink  is  directory  merely,  and  if  the  mark  is 
made  with  pencil  the  ballot  is  not  thereby  rendered  void;  nor  is  its  val- 
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Idity  affected  hj  a  further  provision  of  the  Btatate  that  "no  elector 
■hall  place  any  mark  upon  his  ballot  by  which  it  may  af  terwardi  be  idea* 
tified  as  the  one  he  voted."  State  v.  Russell,  625. 
IL  Marking  Ballots. — Under  a  statute  providing  that  " no  elector  ahall 
place  any  mark  upon  Ills  ballot  by  which  it  may  afterwards  be  identified 
M  the  one  he  voted,"  the  mark  prohibited  is  such  a  one  whether  letters, 
figares,  or  characters  in  ink  or  in  pencil,  as  shows  an  intention  on  the 
part  of  the  voter  to  distinguish  his  particular  ballot  from  others  of  it* 
olasH,  and  not  one  that  is  common  to  and  not  distinguishable  from  other* 
in  that  class,  and  the  ballot  itself  must  furnish  evidence  of  an  unlaw- 
fnl  intention  on  the  part  of  the  voter,  such  as  his  initials,  or  a  mark 
known  to  be  his,  or  the  like.     State  v.  Russell,  625. 

10.  AusTKALiAN  BALLOT  Law  —  ADDING  Namb  TO  TICKET.  —  Under  the 
Australian  ballot  system  as  adopted  in  Missouri,  electors  may  vote  for 
candidates  whose  names  do  not  appear  on  the  official  ballots  by  adding 
•nch  names  in  writing  on  the  blanks  provided  on  the  ballot  for  that 
purpose.     Bowers  v.  Smith,  491. 

11.  Ballots  —  Ebtkct  or  Irregclaritt.  —  Ballots  printed  by  county  clerks 
as  directed  by  law  and  cast  by  voters  in  conformity  therewith,  but  in- 
correctly prepared  by  the  secretary  of  state  or  county  clerk  by  erro- 
neously admitting  a  candidate's  name  to  a  place  on  the  ballot,  are  not  void 
bnt  should  be  counted.     Bowers  v.  Smith,  491. 

12.  Ballots  —  Erroneous  Addition  or  Name  to  the  official  list  of  nomi- 
nees, thouE^h  not  corrected  before  the  election  as  provided  by  law,  is, 
under  tlie  Australian  ballot  system,  harmless  in  its  effect  upon  the  voter's 
right  to  use  tiie  oilicial  ballot  without  fear  of  possible  disfranchisement. 
Bowers  v.  Smith,  491. 

IS.  Ballots  —  Waiver  of  ERRONEoas  Addition  or  Name. — When,  un- 
der the  Australian  ballot  system,  a  candidate  causes  no  timely  objection 
to  be  made  before  the  election,  as  provided  by  law,  to  the  presence  on 
the  official  ballot  of  any  names  of  nominees  not  proper  to  be  there,  he 
must  be  regarded  as  having  waived  such  objection.    Bowers  y.  Smith,  491. 

l^  Polling  Places.  —  When  the  ballots  voted  in  a  certain  election  district 
are  received  at  two  polling  places  instead  of  one,  thus  necessitating 
the  appointment  of  an  additional  set  of  election  judges  not  authorized 
by  law,  such  irregularity  will  not  affect  the  validity  of  the  ballots  cast 
at  either  or  both  of  such  polling  places,  when  it  does  not  appear  to  have 
had  any  bearing  upon  the  result  of  the  election  to  the  prejudice  or  dis- 
advantage of  the  defi  ated  candidate.     Bmoers  v.  Smith,  491. 

IS.  Peremptory  Mandamus  will  not  be  issued   requiring  the  judges  and 
clerks  of  election  to  count  ballots  wrogfully  rejected    by  them  when 
such  ballots  are  beyond  their  control  and  have  been  returned  to  the 
county  clerk.     SlaLe  v.  Russell,  625. 
See  Cotenancy,  1;  Landlord  and  Tenant,  3;  Partnership,  6. 

EMINENT  DOMAIN. 
Conclusivrnf.33  OF  JUDGMENT  FOR  Damaqes.  —  A  judgment  of  a  conri  har- 
iu<f  jurisdiction  to  award  damages  in  a  proceeding  to  condemn  lands  for 
railroad  purposes  is  conclusive  upon  the  parties  thereto  as  to  all  ques- 
tions therein  actually  litigated,  as  well  as  all  matters  necessarily  within 
the  issue  joined,  although  not  formally  litigated.  Atchison  eie,  R.  B, 
Co.  V.  Boeiiier,  037. 

See  Railroads,  1-14. 
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ENTAIL. 
See  EsTATU. 

EQUITY. 

L  Feaitd  —  Equitt  vtill  not  Relieve  aqainst  Fsaudulbnt  Assiohmbkt; 
A  creditor  of  an  insolvent  corporatioa  who  obtains  an  assignment  of  its 
book  accounts  through  fraud  is  not  entitled  to  the  aid  of  a  court  of  equity 
to  enforce  his  claim  under  the  assignment.  Commercial  Nat  Bank  t. 
Burch,  331. 

I.  Fkauo  —  Eqdity  will  not  Relieve  aqainst.  — A  party  will  not  be  per- 
mitted to  come  into  a  court  of  equity  to  enable  him  to  reap  the  fruits  of 
fraud;  and  if  it  is  found  that  the  right  sought  to  be  enforced  is  uncon- 
scionable, or  has  been  obtained  by  fraud,  deceit,  or  covin,  a  court  ol 
equity  will  not  lend  its  aid.     Commercial  Nat.  Bank  v.  Burch,  331. 

Bi  Jdby  Trial  in  Suit  at  Equity.  — The  refusal  to  give  instructions  to  the 
jury  in  an  equity  case  is  not  a  cause  of  reversal  if  the  court  itself  finds 
npon  all  the  issues.     Riley  v.  Martindli,  209. 

See  CoKPOBATioNS,  35;  Cotenanct,  1;  Injunctions;  Insane  Persons,  2; 
Judgments,  6-9;  Marriage  and  Divorce,  14;  Speciitio  Fkrfobm- 
▲Ncs;  Trusts,  13. 

EQUITY  OP  REDEMPTION. 
See  Mortgages,  2. 

ERROR. 
See  Appeal;  Assault,  1;  Tria£>,  12. 

ESTATES. 
Estates  Tail  —  Devise  —  Construction   of. — A  devise  of   land  to  the 

testator's  wife  for  life  and  after  her  death  to  a  devisee  named,  "and  to  his 
heirs  entail  the  same  forever,"  vests  an  estate  for  life  only  in  such  dev- 
isee, and  upon  his  death  the  fee  simple  in  his  children.  Thi»  by  vir- 
tue of  the  New  Jersey  act  of  June  13,  1820:  New  Jersey  Revision  299, 
•eotion  11,  abolishing  estates  tail.  Doty  v.  Teller,  670. 
See  Landlord  and  Tenant,  3. 

ESTOPPEL. 
L  Estoppel  by  Silence.  — When  one  knowingly  suffers  another  in  his  prea- 
enee,  to  purchase  property  to  which  he  has  a  claim  of  title,  which  ha 
willfully  conceals,  he  will  be  deemed  to  have  waived  his  claim,  and  will 
not  afterwards  be  permittel  to  assert  it  against  the  purchaser.  There- 
fore, if  the  vendee  of  land  under  an  executory  contract  dies  before  he 
has  paid  any  of  the  purchase  price,  and  the  vendor  thereafter  becomes 
hia  administrator,  and  having  taken  possession  of  the  land  and  applied 
to  the  probate  court  for  an  order  to  sell  the  decedent's  lands  for  the 
payment  of  his  debts,  allows  the  sale  to  be  consummated  without  giving 
the  purchaser  any  notice  whatever  of  his  personal  title  or  interest  ia 
the  property,  and  thus  induces  such  purchaser  to  change  his  poeition  t« 
his  detriment,  the  vendor  and  his  privies  will  be  estopped  to  assert  any 
elaim  to  the  land  against  the  purchaser  and  bii  privies.  Lindsay  r. 
Cooper,  105. 
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1,  EsTOFPELS  ARB  PROTECTIVE  Onlt,  and  are  to  be  invoked  aa  sblelda,  and 
not  as  offensive  weapons.  Their  operation  should,  in  all  cases,  be  lim* 
ited  to  saving  harmless  or  making  whole  the  person  in  whose  favor  they 
arise,  and  they  should  never  be  made  the  instruments  of  gain  or  profik 
Lmdaay  v.  Cooper,  105. 

8m  OiBBigBS,  3;  Insdrancb,  8;  Judoments,  4;  Fartnebsbip,  7)  Qvo 
Wabranto,  5;  Railboads,  S^  17. 

EVIDENCE. 

1.  Evidence  o»  Other  Transactions.  —  When  there  Is  a  qvestion  whether 
an  act  is  accidental  or  intentional,  the  fact  that  it  forms  part  of  a  series 
of  similar  occurrences,  in  each  of  which  the  person  doing  the  aot  ia 
concerned,  is  relevant.     McCasker  v.  EnrigfU,  938. 

S.  Report  of  Secketart  op  Corporation  not  Competent  EviDEicai 
AGAINST  President  and  Treasprkr. — A  report  of  the  secretary  of  a 
corporation  is  not  competent  evidence  to  charge  the  president  and  treas* 
nrer  with  losses  alleged  to  have  been  sustained  by  the  corporation  by 
reason  of  inaufScient  payments  to  it  on  certain  accounts,  or  to  show 
that  no  more  was  paid  to  him  than  he  reported.  North  Hudson  MxU. 
Building  etc.  A  ss'n  v.  Childs,  57. 

8.  Sufficiency  of  Circumstantial.  — It  is  not  necessary  to  prove  by  direct 
evidence  that  a  party  advised  an  act  or  aided  in  its  commission,  but 
such  facts  may,  like  any  others,  be  established  by  circumstantial  evi- 
dence.     Willi  V.  Lucas,  436. 

4.  Presumptions  as  to  Foreign  Laws  not  Extended  to  Penal  Statutes. 

Presumptions  as  to  foreign  laws  are  generally  confined  to  those  states 
and  countries  in  which  the  common  law  is  the  law  of  the  land,  but  even 
then  they  do  not  extend  to  such  statutory  enactments  as  are  penal  in 
their  nature.  The  courts  of  Wisconsin  will  not  presume  the  existence 
in  Sweden  of  a  statute,  law,  or  custom  authorizing  a  divorce  upon  the 
ground  of  the  husband's  conviction  and  sentence  for  an  ofiFense,  where 
such  conviction  and  sentence  were  without  notice  or  hearing  and  two 
years  after  the  husband  and  his  wife  and  family  had  left  that  country 
and  become  permanent  residents  of  the  United  States.  St.  Sure  ▼. 
Limhfelt,  50. 

5.  Presumption  of  Gitilt  Arises  when  the  accused  person  has  fled  to  avoid 

arrest,  but  not  where  he  has  fled  to  escape  the  violence  of  a  mob.  State 
V.  Ma  Foo,  414. 

6.  TuE  Necessary  Presumption  Arising  from  a  Record  cannot  be  con- 

tradicted by  parol  evidence  any  more  than  the  express  words  of  the 
record  itself.     In  re  Dance,  768. 

7.  Life  Insurance — Presumfiion  as  to  Mode  of  Death. — Nothing  ap- 

pearing to  the  contrary,  the  legal  presumption  is  that  a  man  died  from 
a  natural  cause,  and  not  from  an  act  of  self-destruction.  The  mere  fact 
of  death  in  an  unknown  manner  creates  no  presumption  of  suicide,  nor 
does  the  finding  of  a  coroner's  jury  that  the  cause  of  death  was  insanity 
tend  to  prove  the  commission  of  suicide.  Walcott  v.  Aletropolitan  etc. 
In».  Co.,  923. 
t.  Corporations  —  Subscription  Paper  —  Dollar  Mark,  Absence  of. 
When  it  appears  from  a  subscription  paper  that  the  subscribers  agree 
to  pay  certain  sums  of  money,  and  the  amount  which  each  is  to  pay  ia 
expressed  in  figures,  it  will  be  presumed,  in  the  absence  of  evidence  to 
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th«  contrary,  that  they  represent  dollars.     Siehelieu  Hotel  Co  t.  Inter' 

national  etc.  Encampment  Co. ,  234. 

9.  Re3  GESTiB.  — The  Statements  of  an  Agent  appointed  to  superintend 

the  work  of  excavating  land  near  a  house,  when  made  during  the  progress 
of  the  work  and  the  discharge  of  his  functions,  may  be  relied  on  by  the 
owner  of  the  house.     Larson  v.  Metropolitan  etc.  R'y  Co.,  439. 

10.  MoRTOAOES.  —  Assumption  of  Mortoaqe  Debt  by  PurciiasebofLand 
may  be  shown  by  parol  evidence.     Bensieck  v.  Cook,  422. 

11.  Mortqaqbs  —  Evidence  Admissible  to  Show  Consideration,  but  not 
TO  Vary.— When  the  consideration  expressed  in  a  mortgage  is  in  dispute, 
parol  evidence  is  admissible  to  show  the  real  consideration;  but  wheo 
the  consideration  is  not  in  dispute,  parol  evidence  is  not  admissible  to 
change  the  terms  of  the  mortgage  in  regard  to  the  payment  of  noted 
descriljed  therein.     Schultz  v.  Plankinton  Bank,  290. 

12.  Mortgage  SEoaRiNO  Several  Notes  —  Pkiority  —  Evidence  to  Vaht. 
When  a  mortgage  is  given  to  secure  several  notes  maturing  at  different 
dates,  parol  evidence  of  an  asrreement  made  contemporaneously  with  the 
mortgage,  by  which,  on  foreclosure,  the  proceeds  of  the  sale  are  to  be 
first  applied  to  the  payment  of  the  note  last  maturing  to  relieve  the  in« 
dorser  thereof,  is  not  admissible  in  favor  of  such  indorser.  Schultx  v. 
Plankinton  Bank,  290. 

IS.  AccoDNT  Books.  —  Bank  books  of  accounts  and  original  entries  shown 
to  have  been  accurately  kept  and  written  up  each  day  are  admissible  in 
evidence  in  favor  of  the  bank.     Rohimon  v.  Smith,  510. 

14.  Books  of  Aooount.  —  At  common  law  it  was  necessary,  in  order 
to  make  books  of  account  admissible  in  evidence,  that  the  entries 
therein  should  be  proved  by  the  clerk  or  servant  who  made  them,  if  he 
was  alive  and  could  be  produced,  and  that  they  should  have  been  made 
by  a  person  whose  duty  it  was  to  make  them,  and  that  they  were  made 
in  the  ordinary  course  of  business,  and  contemporaneously  with  the  de- 
livery of  the  goods,  so  as  to  form  a  part  of  the  rea  gestce.  The  Illinois 
statute  has  simply  enlarged  this  rule  without  repealing  it,  by  permitting 
the  owner  who  keeps  the  hooka  to  testify  to  the  original  entries  made 
therein.     Ilount  v.  Beak,  307. 

15.  Books  of  Account.  —  When,  in  an  action  on  account,  the  clerk  who 
kept  the  books  of  original  entries  testifies  to  their  correctness,  and 
the  party  furnishing  the  items  to  sucli  clerk  testifies  to  the  correctness 
of  such  items,  and  it  is  also  shown  that  the  goods  described  were  deliv- 
ered to  defendant,  who  paid  part  of  the  account  without  objection,  and 
accepted  a  statement  tiiereof,  saying  it  was  all  right,  and  without  ob- 
jecting to  its  correctness  for  three  years,  the  books  of  account  are  ad- 
missible in  evidence.     House  v.  Beak,  307. 

16.  Books  of  Account.  —  When  tl'ie  clerk  who  makes  original  en- 
tries in  books  of  account  has  no  knowledge  of  their  correctness,  but 
makes  them  as  the  items  are  furnished  by  another,  it  is  essential  that 
the  party  furnishing  the  items  should  testify  to  their  correctness,  or 
that  satisfactory  proof  thereof  from  other  sources  should  be  produced 
before  the  books  are  admissible  in  evidence.     House  v.  Beak,  307. 

17.  Books  of  Account  Kept  by  Takty. — When  a  party  to  an  ac- 
tion keeps  his  own  book  of  original  entries,  it  is  admissible  to  sustain 
an  account  therein  composed  of  many  iteins  upon  proof  that  some  of  the 
articles  were  ilehvered  at  or  about  the  time  the  entries  purported  to 
have  been  made;  that  such  eutri'.'S  were  in  liie  handwriting  ot  the  party 
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producing  the  book;  that  he  kept  no  clerk  at  the  time,  and  that  hit  ea»- 

tomera  had  settled  by  the  book  and  found  it  to  be  fair  and  earr««t. 

Hoiue  V.  Beak,  307. 
18.  Deolaratioms  or  a  Deckaskd   PBRSOir   are    admissible  in  evideno* 

against  those  who  claim  in  the  interest  or  right  of  such  decedent.     Con' 

necticut  River  Sav.  Bank  v.  Albee,  944. 
See  Appeal,  6;  Assault,  2,  4;  Damages,  2;  Ejectment,  2;  Fraud,  1; 

Homicide;  Insurance,  1,  3,  11;  Negotiable  Instruments,  1;  Plead- 

iNoa,  2;  Quo  Warranto.  2,  3;  Railroads,  4,  26,  27;  T&UL,  Se-7,  U) 

Wills,  9,  10;  Witnesses. 

EXCAVATIONS. 
See  Real  Property. 

EXECUTION. 

1.  ExEMPTiOH  o»  Property  from  Execution  is  the  Dbbtok's  Pbbsonaz* 
Privilege.  —  If  ha  does  not  claim  it,  no  one  else  can  have  the  benefit 
of  it.  Hence  his  mortgagee  cannot  make  the  claim  when  he  does  not. 
SherrihU  r,  Chaffee,  863. 

I.  Insurance  —  When  not  Subject  to  Debts  ot  Insured.  — When  a  reas- 
onable amount  of  insurance  is  effected  upon  the  life  of  a  husband,  the 
sole  object  being  to  provide  a  fund  for  the  support  of  his  wife  in  case 
of  his  death,  such  fund  will  not  ordinarily  be  liable  for  his  debta.  TaU 
eott  V.  Field,  662. 

lb  Insurance  —  Endowment  Policy  —  Rights  of  Creditors.  —  When  an 
iasolvent  debtor  takes  out  and  pays  the  premiums  on  an  endowment 
insurance  policy  on  his  life,  in  favor  of  his  wife,  and  she  receives  such 
endowment  from  the  insurer  during  the  lifetime  of  the  insured,  she 
takes  it,  or  the  property  in  which  it  is  invested  in  her  name,  subject  to 
the  claims  of  the  husband's  creditors.     T'alcott  v.  Field,  662. 

4.  A  Judgment  or  Execution  Lien  Attaches  only  to  the  Real  Instead 
OF  THE  Apparent  interest  of  the  debtor,  and  a  sale  thereunder  trans- 
fers no  interest  beyond  that  in  fact  held  by  the  debtor,  unless  the  pur- 
chaser buys  in  good  faith  and  without  any  notice  actual  or  constructive 
of  some  defect  in  the  debtor's  title.     Riley  v.  Martinelli,  209. 

8.  Execution  Sales.  —  A  Judgment  CREorroR  who  Purchases  at  a  Sale 
Under  his  Judgment  and  does  not  pay  the  purchase  price  otherwise 
than  by  a  credit  upon  such  judgment,  is  regarded  aa  a  purchaser  in 
good  faith  and  for  value,  and  protected  against  all  equities  and  defects 
iu  the  title  of  which  he  has  had  no  notice,  actual  or  constructive.  Rile^ 
V.  Martinelli,  209. 

SeeiCoTENANCY,  3;  Mechanics'  Lien,  7. 

EXECUTORS  AND   ADMINISTRATORS. 

I.  Executors  and  Administrators  had,  at  the  common  law,  power  to  com- 
promise and  submit  to  arbitration  disputed  claims  in  favor  of  or  against 
the  estates  which  they  represented.  Parker  v.  Providence  etc  Steainhoat 
Co.,  869. 

I.  Executors  and  Administrators,  Power-s  of  to  Compromise  Claims  in 
Favor  of  the  Next  o*'  Kin.  — If  a  statute  imposes  a  liability  ii[)ou 
common  carriers  when  the  life  of  a  passenger  is  lost  by  negligence,  arnl 
authorizes  au  action  to  be  brought  and  a  recovery  to  be  had  for  the  ben- 
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•fit  of  the  bnsband  or  widow  and  next  of  kin  of  the  deceased,  an  execn- 
tor  or  administrator  entitled  to  maintain  such  action  for  the  benefit  of 
■nch  parties  is  autliorized  to  compromise  to  the  same  extent  as  if  the 
claim  were  in  favor  of  the  estate  of  the  decedent.  Parker  r.  Providence 
etc.  Steamboat  Co.,  8G9. 

AuvERSK  Possession  —  Laches.  —  Where  an  administrator  recognizes  the 
validity  of  a  previous  judicial  sale  of  his  decedent's  land  by  filing  the 
notes  given  for  the  purchase  money  as  a  claim  against  the  purchaser's 
•state,  and  by  the  subsequent  enforcement  of  the  claim,  such  acts  will 
•top  the  running  of  the  statute  as  against  an  heir  of  the  purchaser  who 
is  out  of  possession;  and  if  such  heir  was  an  infant  at  the  time  of  the 
suspensive  acts,  and  commenced  proceedings  for  the  assertion  of  hee 
rights  to  the  land  within  three  years  after  attaining  her  majority,  she 
will  not  be  deemed  guilty  of  laches  nor  affected  by  the  statute  of  lim- 
itations.    Lindsay  v.  Cooper,  105. 

Judicial  Sales  —  Rights  of  Purchasers.  — The  Rule  of  Caveat  Emi^ 
TOR  applies  in  its  utmost  vigor  and  strictness  to  an  administrator's  sale^ 
•ven  to  the  extent  of  covering  those  defects  of  title  which  an  exaraia> 
ation  of  the  records  and  other  muniments  of  title  does  not  disclose,  and 
those  secret  equities  which  uo  ordinary  diligence  can  detect.  Lindsay  r. 
Cooper,  105. 

Invaliditt  of  Administrator's  Sale,  how  Cured.  —  An  administrator's 
sale  which  is  invalid  owing  to  the  absence  of  jurisdictional  allegations 
in  the  petition  for  the  order  of  sale  becomes  binding  on  the  representa* 
tives  of  the  decedent  if  they  knowingly  receive  and  distribute  among 
the  creditors  of  his  estate  the  proceeds  of  the  notes  given  for  the  par* 
ehase  money.     Lindsay  v.  Cooper,  105. 

8«e  EsTOFPSL,  1;  Liuitations  of  Actions,  3;  Trusts^  8. 

EXEMPTION. 
See  Execution,  1-1 

EX  MALEFICIO. 
See  Trusts,  4. 

EXPERTS. 
See  Witnesses,  1-3, 

EXPULSION. 
S«e  Railroads,  20-25.  . 

FALSE  REPRESENTATIONS. 
!••  Maariaqb  and  Divorce,  3,  4;  Ouasantt,  !• 

FEDERAL  COURTS. 
See  Jurisdiction,  1,  3. 

FELONY. 
8«e  Marriaqb  and  Divo&ob,  11. 
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FIDUCIARY. 
See  Paktmebship,  2,  t, 

FILLING  BLANKS. 
8e«  Aqknct,  1 ;  Bonds,  1. 

FIRE  DEPARTMENT. 
See  Municipal  CoaroRATioNa,  8, 

FORECLOSURE. 
8e«  Judicial  Sales;  Lis  Fkmdrns;    Mortgaqes,   2-4;    Bailboaim^  9{ 

Usury,  3. 

FORFEITURE. 
See  Insubanck,  6. 

FORGERY. 
See  Corporations,  17,  19,  20. 

FRANCHISES. 
See  Corporations,  2. 

FRAUD. 

L  EviDENCB  OP  Other  Fraudulent  Transactions.  —  If  an  act  is  claimed 
to  be  frauJuleat,  evidence  of  other  similar  frauduleut  acts  is  admissible 
if  they  were  committed  at  or  about  the  same  time  and  the  same  motive 
may  reasonably  be  supposed  to  exist  for  all  of  them.  McCasker  r.  En^ 
rigid,  938. 

2.  Fraud  and  Circumvention  in  Procuring  the  Execution  op  an  In8Tru» 
MENT  cannot  bu  ESTABLISHED  by  showing  failure  of  or  fraud  in  its 
consideration,  where  there  is  no  pretence  that  any  trick,  device,  or  arti- 
fice was  resorted  to  to  procure  such  execution,  nor  that  the  party  sign- 
ing it  did  not  know  or  understand  what  he  was  doing.  Bidielieu  Hotei  Co, 
V.  International  etc.  Encampment  Co.,  234. 

S.  Ratification  op  Fraudulent  Act,  Liability  pob.  —  One  who  ratifies 
and  makes  his  own  the  frauduleut  act  of  another  becomes  liable  there, 
for,  although  there  was  no  combination  or  conspiracy  between  them. 
OunlJier  v.  Ullrich,  32. 

See  Aqkncy,  3;  Contracts,  3;  Carrtebs,  1;  Corporations,  13,  15,  27--29; 
Elections,  4;  Equity,  1,  2;  Judgments,  6;  Landlord  and  Tenant,  5; 
Marriage  and  Divorce,  3;  Payment,  2;  Specific  Performance,  4| 
Trusts,  4,  5. 

FRAUDULENT  CONVEYANCES. 

Chattel  Mortgage  with  Power  to  Sell  —  When  Void  as  against 
Creditors.  — When  a  chattel  mortgage  contains  a  stipulation  author- 
izing the  mortgagor  to  sell  or  dispose  of  the  whole  of  the  property, 
without  limitation,  in  a  lump  or  in  any  sized  lots  as  he  may  chnosu, 
without  providing  what  shall  be  done  with  the  proceeds  when  the  goods 
are  sold,  and  without  any  agreement  between  the  parties  as  to  how  the 
•ale  or  sales  shall  be  made  or  what  shall  be  douo  witli  tiie  proceeds,  saoh 
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mortgage  is  voici  as  in  frand  of  the  creditors  of  the  mortgagor,  nor  is  ifc^ 
rendered  valid  by  the  fact  that  the  mortgagee  takes  possession  of  th* 
property  witboat  the  consent  of  the  mortgagor,  nnder  a  stipalation  in 
the  mortgage  that  the  mortgagee  may  take  possession  whenever  he  shall 
deem  himself  unsafe  or  insecure.     HaMua  v.  Berry,  389. 

GIFTS. 
See  Trusts,  I,  2, 

GUARANTY. 

V  A  OuARANTT  Qbtainkd  trom  Onb  WHO  WAS  Intoxioated  when  he  rigned 
it,  who  was  unable  to  read  and  was  ignorant  of  its  contents,  and  who 
affixed  his  guaranty  upon  a  false  representation  that  it  was  an  applica* 
tion  for  a  license,  is  invalid  in  the  hands  of  any  person  receiving  it  witb 
notice  of  the  means  by  which  it  was  procured.     Page  v.  Krekey,  731. 

t>  A  Chanqb  or  Alteration  in  a  contract  to  which  a  guaranty  was  appli* 
eable  discharges  the  guarantor  whether  material  or  not.  Hence  if  A 
guarantees  that  if  B  does  not  buy  and  pay  for  certain  articles  to  be 
thereafter  furnished,  the  latter  will  deliver  them  at  B,  and  subsequently 
goods  are  shipped  to  B,  which  if  he  does  not  pay  for,  he  is  to  deliver 
to  M,  the  guaranty  does  not  apply  to  the  latter  contract,  and  A  is  not 
answerable  for  the  nondelivery  of  the  goods  to  M.    Page  v.  Krekey,  731. 

GUARDIAN  AND  WARD. 

1.  Gvardian's  Salbs.  —  Procbrdinqs  bt  a  Gcardiak  for  thb  8al>  or  tub 
EsTATB  OF  Hia  Ward  abb  not  Adverse,  but  are  in  effect  proceed^ 
ings  by  him  and  for  his  benefit.  The  minor  is  in  court  by  the  filing  of 
his  petition  and  thereby  submits  his  property  to  the  jurisdiction  of  the 
court.  The  order  of  sale  is  not  against  or  adverse  to  him,  but  is  the 
granting  of  his  request.     Scarf  v.  Aldrich,  190. 

t.  Guardian's  Sales,  —  A  Defkctivb  Description  of  Real  Peopebvtin  a 
Guardian's  Petition  for  an  order  of  sale  and  also  in  the  order  to  show 
eause  does  not  affect  the  jurisdiction  of  the  court  nor  the  validity  of  the 
sale  if  the  property  was  sufficiently  described  in  the  order  of  sale. 
Scarf  y.  Aldrich,  190. 

&  Guardian's  Sales.  — The  fact  that  an  order  to  show  cause  why  a  guardian 
should  not  be  granted  authority  to  sell  the  real  property  of  his  ward  was 
let  for  hearing  at  a  time  less  than  four  weeks  after  the  making  of  such 
order,  when  the  statute  requires  that  such  hearing  shall  not  be  less  than 
four  nor  more  than  eight  weeks  from  the  time  of  making  the  order,  does 
not  render  void  the  order  of  sale  based  upon  the  order  to  show  cause. 
If  the  statute  does  not  require  any  notice  of  the  order  nor  of  the  appli* 
eation  to  sell  his  property  to  be  served  upon  the  minor.  Scarf  y.  Air 
drich,  190. 

4.  Guardian's  Salfj.  — It  is  the  Execution  of  thb  Deed  of  the  guardian 
and  not  the  confirmation  of  the  sale  which  vests  title  in  the  purchaser. 
Scarf  V.  Aldridi,  190. 

See  Insanb  Persons,  I. 

GUE^T.=?. 
See  Landlord  and  Tenant,  6,  & 
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HIGHWAYS. 

I.  RroHT  TO  RRAgowABLB  UsB  —  NuiSANCB.  —  Any  person  may  lawfully  vm 
a  publio  highway  in  the  transaction  of  his  legitimate  business,  either  of 
travel  or  for  transportation,  but  he  must  use  it  in  a  reasonable  manner 
and  not  interfere  with  its  reasonable  use  by  other  citizens,  and  whether 
or  not  a  particular  use  is  an  unreasonable  use  and  a  nuisance,  ib  a  qnes* 
tion  of  fact  to  be  submitted  to  the  jury.     Comrnonvxidth  v.  Allen,  830. 

fl.  XuiSANCB  IN.  —  Any  obstruction  which  annecessarily  incommodates  or 
impedes  the  lawful  use  of  a  highway  by  the  public,  is  an  indictable 
nuisance.     Commonwealth  v.  Allen,  830. 

8.  Use  of  by  Traction  Engine  —  Nuisance.  —  The  running  of  a  traction 
engine  over  a  public  highway  upon  a  single  occasion  when  necessary,  m 
in  moving  it  from  one  location  to  another,  is  not  a  nuisance.  Commoth 
wealth  V.  Allen,  830. 

4.  Use  op  by  Traction  Engine  —  Ncisancb.  —  The  daily  and  cont{n< 

ned  use  on  a  publio  highway  of  a  traction  steam  engine,  which,  hj 
its  noise  and  appearance,  frightens  horses  and  makes  the  highway  dan- 
gerous to  persons  riding  or  driving,  and  by  reason  of  the  unusually  hear^ 
loads  which  it  draws,  injures  the  highway  and  endangers  the  safety  of 
bridges,  as  well  as  impedes  travel,  is  an  indictable  nuisance.  Common- 
toeaUh  v.  Allen,  830. 

6.  Highways  and  Bridges  —  Duties  ov  Township.  —  Highways  and 
bridges  are  generally  constructed  for  ordinary  use  in  an  ordinary  man- 
ner  and  not  for  an  unusual  or  extraordinary  use,  either  by  crossing  at 
great  speed,  or  by  the  passing  of  a  very  large  and  unusual  weight,  such 
as  that  drawn  by  a  traction  engine;  and  a  township  is  not  bound  to  do 
more  than  to  so  construct  its  bridges  as  to  protect  the  public  against  in« 
jury  by  a  reasonable,  proper,  and  probable  use  thereof,  in  view  of  the 
surrounding  circumstances,  such  as  the  extent,  kind,  and  nature  of  the 
travel  and  business  over  them.     Commonwealth  v.  Allen,  830. 

C  Extinguishment  of  Easement.  —  Adverse  User  of  a  publio  highway 
for  railroad  purposes  will  not  extinguish  nor  destroy  the  publio  e—t' 
ment  therein.     Laing  v.  United  New  Jersey  R.  R.  etc  CCf  682. 
See  Witnesses,  2. 

HOMICIDE. 
1.  Self-Defense.  —  When  a  Person  is  ArrACKED  in  his  Dwelmno  HonsB 
OB  Place  of  Business,  it  is  his  duty  to  refrain  from  taking  life,  un- 
less there  is  an  imminent  and  pressing  necessity,  real  or  apparent, 
to  do  so,  and  he  must  use  care  to  employ  no  more  force  than  is  sufficient 
to  repel  the  danger  to  his  life,  or  the  apprehended  grievou*  injury  to  hie 
person.     Askew  v.  State,  83. 

5.  Self-defense  —  Intoxication   of  Assailant,    Effect  of. —The  con- 

duct of  a  person  in  a  state  of  voluntary  intoxication  is,  in  crimi- 
nal cases,  subject  to  the  same  rules  and  principles  as  the  conduct  of  • 
■ober  person.  Therefore,  the  voluntary  intoxication  of  an  assailant  does 
not  modify  the  right  of  one  assaulted  in  his  dwelling  or  business  house, 
to  defend  himself  against  a  violent  attack  ;  but,  if  in  repelling  the  at- 
tack, the  person  so  assaulted  takes  the  life  of  his  assailant,  the  intoxica- 
tion of  the  latter  may  be  a  circumstance  to  be  considered  by  the  jury  in 
determining  whetlier  there  was  apparently  a  present  pressing  necessity 
for  defendant  to  take  the  life  of  the  deceased,  in  order  to  protect  hia 
own,  or  to  prevent  great  bodily  barm.     Askew  v.  State,  83. 
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Sbit-dxtinss  —  Defecttvb  Instructions  Reoardino  Intoxication  of 
Assailant. — When  a  person  takes  the  life  of  his  assailant,  whila 
defending  himself  against  an  attack,  and  it  appears  from  the  eri* 
dence  that  the  attack  was  made  in  his  dwelling  or  place  of  business,  ths 
court  in  charging  the  jury  as  to  the  duty  of  the  person  assaulted  when 
the  assailant  is  intoxicated  should  not  ignore  such  evidence,  nor  assume 
that  if  the  deceased  was  so  intoxicated  that  he  was  less  prudent,  and  on 
account  of  the  impairment  of  his  physical  faculties,  less  dangerous,  it 
was  the  duty  of  the  defendant  to  retreat,  as  a  mode  of  exercising  rea< 
•enable  care  to  avert  the  difSculty  and  avoid  the  necessity  of  taking 
life.     Such  an  instruction  is  fatally  defective.     Aslew  v.  Stale,  83. 

luSTRrOTIONS   A3  TO   DEFENDANT'S  BELIEF   OT  THE   NECESSITY  FOR  KiLL* 

ISO  HIS  Assailant.  — An  instruction  is  properly  refused,  which  would 
permit  a  jury  to  acquit  a  person  accused  of  the  homicide  of  his  assail- 
ant, if  they  were  "reasonably  satisfied  from  the  evidence  that  the 
defendant,  when  he  shot  the  deceased,  did  it  believing  that,  unless 
he  did  so,  the  deceased  would  have  cut  him."  That  the  defendant 
entertained  such  a  belief  is  not  sufficient.  The  jury  must  also  be 
convinced  that  the  circumstances  were  such  as  to  create  in  the  mind  of 
a  reasonably  prudent  man  the  belief  that  such  necessity  existed.  Asiew 
T.  State,  83. 

HOTELS. 
See  CJoRPORATioNS,  10,  11, 

HOUSES  OF  ILL-FAME. 
See  Slander,  1. 

HUSBAND  AND  WIFE. 

CBiMiKAt  Law  —  Responsibility  of  a  Married  Woman  for  Crimbi 
Committed  in  her  Husband's  Presence. — The  presumption  of  the 
common  law  that  when  the  wife  acts  with  her  husband  in  the  commis- 
■ion  of  a  crime  she  acts  under  his  coercion  is  not  allowed  in  all  offenses, 
and  a  wife  is  answerable  for  murder,  though  committed  in  the  presence 
of  or  in  company  with  her  husband.     Bibb  v.  State,  88. 

Criminal  Law  —  Marital  Coercion. — If  a  wife  commits  any  felony, 
with  the  exception  of  murder  and  treason,  and  perhaps  some  other  felo- 
nies, in  the  presence  of  her  husband,  it  is  presumed  that  she  did  it 
under  constraint  by  him,  and  she  is  therefore  excused,  but  this  presump- 
tion is  prima  facie  only,  and  is  rebuttable.     State  v.  Ma  Foo,  414. 

Criminal  Law— Marital  Coercion  — Borden  of  Proof. — When  a 
married  woman  has  committed  a  crime  in  her  husband's  presence,  she 
may  be  convicted,  if  it  is  proved  that  tiie  husband  was  not  the  inciter 
or  responsible  agent  in  the  crime.  The  state  need  not  show  that  the 
husband  actually  disapproved  the  crime,  nor  should  the  jury  be  in- 
Btructed  that  in  the  absence  of  evidence  of  such  disapproval  the  wife 
must  be  acquitted.      State  v.  Ma  Foo,  414. 

Trust  Deed  by  Married  Woman.  —  A  married  woman  may,  by  joining 
with  her  husband,  execute  a  valiil  niortyage  or  deed  of  trust  upon  her 
real  estate  to  secure  a  debt  of  her  hnsbaiul,  and  may  therein  appoint  a 
trustee  to  make  sale  in  default  of  payment  of  the  debt  secured.  Fergu- 
son V.  Soden,  512. 

Married  Woman  is  not  Answerable  for  the  Negligence  of  a  Ser. 
TANT  employed  by  her  while  living  separate  and  apart  from   her  liU3« 
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Iwnd  beo&Tise,  notwithstanding  such  separation,  she  is  not  competent  tA 
make  a  valid  contract  for  the  employment  of  a  servant.  Ferguson  v. 
Neilson,  855. 
C  JusQHENT  AGAINST  A  MARRIED  WoMAN  sued  withont  her  husband  is 
not  void,  but  is  a  complete  justification  to  an  officer  acting  in  the  en> 
foroemenfc  of  process  issued  upon  and  authorized  by  it.  Smith  ▼.  Bor* 
den,  867. 

7.  It  a  Wars  has  Adequate  Meaks  of  Support,  she  cannot  procure  neces* 

•aries  on  the  credit  of  her  husband  though  she  is  living  separate  from 
him  for  justifiable  cause.     Hunt  v.  Hayes,  917. 
See  Damaoes;   Ejectment,  I;  Execctiok,  2,  3;  Libel;  Marriaob  and 
DivoaoB;  SPKOino  Fbrformanok,  8;  Trial;  T&osts,  6;  WiTMESSESr 
7.88. 

IMPEACHMENT. 
See  Judgments,  10. 

IMPRISONMENT. 
8m  Marriage  and  Oivorob,  11. 

IMPROVEMENTS. 
See  Partition,  2,  3. 

INDEBITATUS   ASSUMPSIT. 
See  Sales,  9. 

INDEMNITY. 
See  Bonds. 

INDEPENDENT    CONTRACTOR. 
See  Masisb  and  Servant,  12-1& 

INDICTMENT. 
See  Assault,  2. 

INDORSEMENT. 
Sea  Neootiabls  Instruments,  2-5,  8;  WrcNKma^  B. 

INFANTS. 

6o«  DtJCDS^  Sj  Exxoutors  and  Administrators,  3;  Guabduw  AKD  WabO| 

Master  and  Servant,  5-8L 

INJUNCTION. 

1.  Corporations  —  Injunction    against    Directors.  —  Persons  illegally 

elected  may  be  enjoined  from  acting  aa  directors  of  a  corporation. 
Humboldt  etc  Park  Ass'n  v.  Stevens,  654. 

2.  Judgment  —  Injunction  Against.  —  A  judgment  will  not  be  enjoined  in 

the  absence  of  proof  of  a  defense  on  the  merits,  or  that  it  ia  ooakraiy  to 
equity  or  good  conscience.      Wilson  v.  Shipman,  660. 

8.  Slander.  —  A  court  of  equity  has  no  power  to  restrain  a  slander  or  libel, 

and  it  can  make  no  difference  whether  the  words  are  uttered  concerning 
a  pers<Ki  or  his  title  to  property.  Flint  v.  Hutchinson  etc.  Burner  Co., 
476.    - 
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C  SliAKDint  OT  TiTLi!  —  PowKR  OF  EQUITY  TO  Restbaiw.  —The  lo9»  of  busi- 
ness which  results  from  the  slander  of  a  man's  title  to  his  property  is 
not  such  a  special  feature  in  the  wrong  as  will  give  a  court  of  equity  the 
right  to  interfere  by  injunction  to  restrain  the  publication  of  the  slaudar. 
Flint  r.  Hutchinson  etc.  Burner  Co.,  476. 

I.  Slander  o»  Title  —  Remkdy  for.  —  Whether  the  words  complained  •! 
are  uttered  in  regard  to  the  plaintiff's  person  or  in  regard  to  his  prop- 
erty, it  is  for  the  jury  to  determine  if  they  are  slanderous  or  not.  After 
A  verdict  in  his  favor,  he  can  have  an  injunction  so  restrain  the  further 
publication  of  what  the  jury  has  found  to  be  an  actionable  libel  or 
nlander.     Flint  v.  Hutchinson  etc  Burner  Co.,  476. 

6m  Jodqmknts,  6-9;  Meohanio'3  Lisw,  7;  Railroads,  15j  Usubt,  4} 
Watbrcoubsks,  4-6w 

INSANE  PERSONS. 

L  AppoiNTMSirr  or  Guardiait  ad  Litem  for  a  lunatic  who  f«  made  a  party 
defendant  in  an  ejectment  suit  is  proper,  and  the  court  has  power,  after 
•nch  appointment,  to  render  a  judgment  as  binding  on  the  luuatio  and 
his  property  as  a  similar  judgment  would  be  upon  a  sane  person.  Ben- 
tieek  v.  Cook,  422. 

%  Lunatics,  Actions  bt.  Who  mat  Bring.  —  A  bill  in  equity  purporting 
to  be  by  a  lunatic  by  his  next  friend,  and  seeking  to  set  aside  a  deed  of 
■uch  lunatic  should  be  dismissed.  No  person  can  maintain  such  a  suit 
on  behalf  of  a  lunatic  unless  he  has  authority  to  act  for  him  and  to  bind 
his  estate,  and  this  authority  his  next  friend  does  not  possess.  Covittf/tom 
V.  Neftzjer,  261. 

Ik  Trust  Deeds.  —  Validity  of  Sale  under  Deed  of  Trust  is  not  affected 
by  the  insanity  of  one  who  purchased  the  premises  subject  to  the  hen  of 
that  deed,  and  who  assumed  the  payment  of  the  debt  secured  by  it  aa  a 
part  of  the  consideration  of  his  purchase,  nor  is  the  case  altered  if  the 
purchaser  at  the  trustee's  sale  has  actual  knowledge  of  snch  insanity. 
Btnaieck  v.  Cook,  422. 

See  Ejectubnt,  1;  Etidsnob,  7;  Insubanoi,  13. 

INSOLVENCY. 
IssOLyENOT — Alimony. — A  judgment  for  alimony  Is  not  released  by  % 
discharge  in  insolvency,  when,  by  statute,  the  eflfect  of  such  discharge 
is  declared  to  be  to  discharge  the  insolvent  "  from  debts  proved  against 
his  estate;  and  from  debts  provable  founded  on  a  contract  made  by  him." 
A  judgment  or  decree  for  alimony  is  not  a  judgment  for  the  enforce' 
ment  of  any  contract,  express  or  implied,  existing  between  the  parties 
thereto,  but  for  the  enforcement  of  a  duty  in  the  performance  of  whiuh 
the  public,  as  well  as  the  parties,  are  interested.  Ifoj/es  r.  Hubbard, 
928. 
See  Bankb,  2;  CoBfouATioNS,  38;  Equity,  1;  Pabtnbrshii>,  8. 

INSTRUCTIONS. 
8m  Appeal,  6;  Criminal  Law;  Homicidr,  3,  4;  Mastbb  aits  Sbbtaht,  11| 

Trial,  7,  10-12, 
Ah.  St.  Rep..  Vou  XXXIIL  -63 
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INSURANCE. 

L  NoTiCB  OT  Loss  siMT  BT  Mail  —  FsBscTMmoir.  —  When  m  prep&lA 
letter,  properly  addressed,  containing  a  statememt  of  lots  under  a 
fire  insurance  policy,  is  deposited  in  the  post  office,  it  is  presumed 
that  it  reached  its  destination  by  due  course  of  mail,  bat  this  presump- 
tion  may  be  rebutted  by  evidence  showing  that  it  was  not  received. 
The  question  is  one  of  fact  for  determination  by  the  jury.  WhiCmor^  r. 
Dtoelling  Home  Ins.  Co.,  838. 

t.  Proof  of  Loss,  Suffioiknct  o».  —  When  a  statement  of  loss  under 
a  policy  of  fire  insurance  is  furnished  the  insurer  within  the  time  stipa- 
lated  in  the  policy,  and  there  is  nothing  to  show  that  it  was  not  in 
good  faith,  intended  as  a  compliance  therewith,  it  is  the  duty  of  th« 
insurer,  if  he  means  to  rely  upon  a  failure  by  the  insured  to  comply 
with  the  terms  of  the  policy  in  respect  to  notice  of  loss,  to  give  prompt 
notice  of  his  objection  to  the  statement  received,  specifying  the  defects 
therein,  so  that  the  insured  may  have  an  opportunity  to  correct  thenu 
A  failure  to  return  such  statement,  or  to  notify  the  insured  of  defects 
therein,  is  sufScient  evidence  of  a  waiver  of  strict  compliance  with  the 
terms  of  the  policy.      Wliitmore  v.  Dwelling  House  Ins.  Co.,  838. 

a.  Waiver  of  Proof  of  Loss  —  Evidknok  of  Usaob. — Afire  insnrano* 
company  cauuot  be  bound  by  the  usage  and  custom  of  other  insurance 
comp:iiiie3  doing  business  in  the  vicinity  in  regard  to  dispensing 
with  proofs  of  loss,  when  the  first-named  company  has  expressly  con* 
tracted  for  the  performance  of  a  certain  condition  precedent  as  t« 
proof  of  loss  before  the  insured  is  entitled  to  recover.  In  an  action  on 
the  policy,  evidence  as  to  the  usage  and  custom  of  the  company  sued 
in  regard  to  waiver  of  proof  of  loss,  is  admissible,  but  evidence  of  the 
practice  and  usage  of  other  companies  doing  business  in  the  same  local- 
ity, is  inadmissible.     Phenix  Ins.  Co.  v.  Hunger,  360. 

4.  Proof  of  Loss  —  Waiver  of.  —  A  condition  in  a  policyof  fireinsnrane* 
that  in  case  of  loss  the  insured  must  forthwith  give  written  notice  thereof 
to  the  insurer,  is  waived  by  the  latter  when,  with  full  knowledge  of 
the  loss,  he  denies  all  liability  under  the  policy  without  waiting  for  such 
written  notice.     Savage  v.  Phoenix  Ins.  Co.,  591. 

6.  Waiver  of  Defects  in  Proofs  of  Loss  by  Receiving  and  RETAiNiNa 
WITHOUT  Objection.  —  When  an  insurance  company  receives  and  re- 
tains proofs  of  loss  without  making  any  objections  thereto,  it  will  be 
deemed  to  have  waived  any  defects  therein.  Va7igindeTtaeleH  v.  Phsniz 
Ins.  Co.,  29. 

8.  Insurance  Policy  not  Forfeited  by  Failure  to  Furnish  Proofs  ow 
Loss  within  Time  Prescribed.  —  Where  a  policy  of  insurance  pro- 
vides that  notice  of  loss  shall  be  given  within  six  days,  and  that  proofs 
•f  loss  shall  be  furnished  within  thirty  days  after  the  notice  of  loss  is 
given,  and  that  the  loss  shall  be  payable  sixty  days  after  the  proofs  are 
received  at  the  company's  office,  but  nowhere  provides  that  the  failure  to 
render  such  proofs  within  the  time  named  shall  operate  as  a  forfeiture 
•(  the  policy,  a  failure  to  furnish  the  proofs  within  the  time  prescribed 
merely  postpones  the  maturity  of  the  claim,  but  does  not  operate  as  a 
forfeiture  of  the  policy.      Vangindertaelen  v.  Phenix  Ins.  Co.,  29. 

T.  Power  of  General  Agent  to  Waive  Proof  of  Loss  by  Parol.  — 
An  agent  of  an  insurance  company  who  is  given  full  power  to  reoeire 
proposals  of  insurance  against  loss  and  damage  by  fire,  to  fix  rates  ol 
premium,  receive  moneys,  and  countersign,  issue,  and  renew  policies 
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wfthia  a  oertain  d!str!ot  within  a  state,  is  a  general  agent  and  may, 
after  loH,  bind  the  company  by  a  parol  waiver  of  conditions  relating  to 
proofs  of  loss,  although  the  policy  provides  that  a  waiver  shall  be  void 
unless  in  writing,  signed  by  the  agent,  and  indorsed  thereon.  Phenia 
Im.  Co.  V.  Munyer,  360. 

t.  Condition  foe  Arbitration  —  Waiver  o». — When,  upon  a  loss  nn» 
der  a  policy  of  fire  insurance,  the  insurer  immediately  denies  all  lia* 
bility  under  the  policy,  asserting  that  it  was  not  in  force  when  the  lost 
occurred,  and  repels  every  effort  on  the  part  of  the  insured  to  obtain  an 
adjustment  of  the  loss,  such  insurer  must  be  held  to  have  waived  an 
arbitration  clause  contained  in  the  policy  requiring  an  award  by  arbi* 
trators  as  a  condition  precedent  to  a  right  of  action,  and  he  is  estopped 
from  setting  it  up  in  defense  thereto.    Savage  v.  Pkaenix  Ina.  Co.,  591. 

ii  Arbitration  Clause  in  Insurance  Policy  not  Bar  to  Action,  when. 
When  a  policy  of  insurance  provides  that  if  the  company  and  the  as- 
sured fail  to  agree  as  to  the  amount  of  the  loss,  the  matter  shall  be 
submitted  to  arbitrators,  and  that  no  action  under  the  policy  shall  be 
maintainable  until  an  award  is  obtained,  if  the  proofs  of  loss  are  fur- 
nished to  the  company  and  no  objection  is  made  to  them,  and  no  sug- 
gestion is  made  by  the  company  that  an  arbitration  be  had,  an  action 
commenced  three  months  after  the  proofs  are  furnished  caunot  be  de- 
feated on  the  ground  that  there  has  been  no  arbitration.  Vanginder' 
taelen  v.  Phen'ix  Im.  Co.,  29. 

10.  Ownership  of  Property. — When  payment  of  a  loss,  under  a  policy 
of  fire  insurance,  is  resisted  on  the  ground  that  the  insured  was  not  the 
sole  and  unconditional  owner  of  the  laud  on  which  the  house  stood, 
as  provided  in  the  policy,  and  the  evidence  as  to  whether  he  was  or 
was  not  such  owner  is  conflicting,  the  question  must  be  determined  by 
the  jury,  and  a  finding  that  he  was  such  owner  will  not  be  disturbed  on 
appeal.      Whitmore  v.  Dwelling  House  Ins.  Co.,  838. 

11.  Premium — Evidence  op  Payment  of. — When,  in  an  action  to  re- 
cover for  loss  under  a  policy  of  fire  insurance  which  recites  and  ac- 
knowledges the  receipt  of  the  premium,  the  insurer  denies  the  pay- 
ment of  any  premium  and  alleaes  a  cancellation  of  the  policy  for  such 
nonpayment  prior  to  the  loss,  the  testimony  on  the  part  of  the  insured 
that  he  gave  the  amount  of  the  premium  to  another  party  to  be  paid  to 
the  insurer,  and  the  testimony  of  such  other  party  that  he  so  paid  the 
money  received,  is,  in  connection  with  the  recitals  in  the  policy,  suffi> 
eient  evidence  to  sustain  a  finding  tliat  such  payment  was  made,  as 
against  a  denial  of  such  fact  by  the  agent  of  the  insured.  Savagt  v. 
PhcBJiix  Ina.  Co.,  591. 

12^  Notice  of  Cancellation — Sufficiency  of. —  When  the  premium 
on  a  policy  of  fire  insurance  has  in  fact  been  paid,  a  letter  from  tho 
insurer  to  the  insured  notifying  the  latter  of  the  effect  of  nonpayment 
the  premium,  and  calling  attention  to  cancellation  conditions  in  the  pol- 
icy, is  not  sufficient  notice  to  arbitrarily  terminate  the  policy  if  the  in« 
surer  does  not  refund  or  offer  to  refund  the  amount  of  unearned  premium 
aa  required  by  such  cancellation  conditions.  Savage  v.  PhcBJtix  Ins.  Co., 
591. 

13.  Life  Insurance  —  Suicide. —  Under  a  policy  of  life  insurance  exempting 
tho  insurer  from  liability  for  the  death  of  the  assured  from  suicide,  sane 
or  insane,  there  can  be  no  recovery  if  he  takes  his  own  life,  though  at 
the  time  he  did  so  he  was  in  such  an  insane  condition  that  he  was  in* 
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capable  of  understanding  the  physical  natnre  and  oonsequeneea  of  hi* 
act  and  did  not  know  that  by  it  be  would  take  bia  own  life.  BiUing$  t» 
Accident  I  its.  Co.,  913. 
lii  LifK  Insurance.  —  Sklf-dkstrcction  is  Never  Presumed;  and  if  re* 
oovery  upon  a  policy  of  life  insurance  is  resisted  on  the  ground  that 
the  assured  committed  suicide,  the  defendant  must  satisfy  the  jury, 
by  a  preponderance  of  competent  evidence,  that  the  injuries  which 
caused  death  were  intentional  on  the  part  of  the  assured.  WtUcott  ▼• 
MeiropolUan  etc  Iiu.  Co.,  923. 

See  Execution,  2,  Z, 

INTEREST. 

L  Higher  Ratb  for  Nonpayment  ok  Debt  —  Penaltt. —  When  money 
is  loaned  at  a  specific  rate  of  interest  on  a  note  containing  a  pro- 
vision that  if  not  paid  at  maturity  the  maker  shall  pay  a  higher  rate  of 
Interest  thereafter,  the  higher  rate  is  in  the  nature  of  a  penalty,  and 
the  payee  can  recover  interest  after  maturity  only  at  the  lower  rata 
agreed  upon.     Richardson  v.  Campbell,  633. 

&  Principal  and  Coupon  Notes — Usury.  —  When  the  rate  of  inter- 
est agreed  upon  for  the  principal  of  a  loan  is  legal  at  the  time  of 
the  execution  of  a  note  therefor,  and  coupon  interest  notes  executed 
in  counection  therewith  are  not  to  draw  interest  until  the  maturity  of 
the  principal  debt,  the  contract  is  not  tainted  with  usury,  and  the 
payee  is  entitled  to  interest  thereafter  on  both  the  principal  and  interest 
notes  at  the  rate  agreed  to  be  paid  upon  the  principal  note  before  ma. 
turity,  although  a  statute  passed  since  its  execution  has  reduced  the 
legal  rate  of  interest,  and  although  the  parties  agreed  that  both  the 
principal  and  interest  notes  should  draw  a  higher  rate  of  interest  after 
the  maturity  of  the  principal  debt.  Richardson  ▼.  Campbell,  633L 
See  Usury. 

INTERSTATE  COMMERCE. 
L  Trads  RBaxTLATioN  —  Discrimination   between  Citizens  o»  DirncK- 

■NT  States.  —  A  statute  or  ordinance  permitting  all  persons  to  peddl* 
goods  manufactured  or  produced  within  the  state,  but  prohibiting  the 
same  persons  from  peddling  goods  of  the  same  character  if  manufactured 
or  produced  in  other  states,  is  a  trade  regulation  discriminating  be- 
tween the  productions  of  dififerent  states,  and  void  as  an  attempt  to 
regulate  interstate  commerce.  Sayre  Borough  v.  Phillips,  842. 
t.  Peddler's  License  —  Discrimination,  —  A  statute  or  ordinance  author* 
i2ing  the  grant  of  a  peddler's  license  to  any  citizen  of  the  state,  but 
prohibiting  a  grant  of  such  license  to  any  person  resident  in  another 
state,  is  a  trade  regulation  discriminating  between  citizens  of  different 
■tates,  and  void  as  an  attempt  to  regulate  interstate  oommeroa.  Sayrt 
Borough  v.  PhilUpt,  842. 

INTOXICAITON. 
Bee  Guaranty,  1;  Homicide,  2,  3. 

INTOXICATING  LIQUORS. 
Bali  or,  when  and  where  Completed. — When  a  liquor  dealer,  licensed 
to  sell  in  one  county,  receives  an  order  there  from  a  customer    in   an* 
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«ther  connty,  ani3  In  pnrsnance  of  snoh  order  deliTers  the  liqnor  in  th« 
usual  course  of  business,  either  by  his  own  wagon  or  by  common  carrier 
«r  otherwise,  the  sale,  though  on  credit,  is  completed  in  the  county 
where  the  order  is  received,  and  the  dealer  cannot  be  convicted  of  selU 
ing  without  a  license  in  the  county  to  which  h»  senda  ih«  liq^uor.  Com* 
monuxalth  y.  Hesa,  810. 

IRRIGATION. 
Sea  Watercoursis. 

JOINDER. 
See  Appsal,  9. 

JUDGMENTS. 

h  Who  "BoxncD  vr.  — To  Bind  Onb  not  a  Party  o»  Record  by  a  former 
judgment  it  is  essential  that  he  should  have  openly  intervened  in  th« 
former  suit,  assuming  its  direction  and  control,  to  the  knowledge  of  the 
opposite  party,  for  the  prosecution  or  defense  of  some  interest  in  the  sub- 
ject of  the  suit,  or  to  avoid  a  liability  he  may  be  under  to  indemnify 
the  defendant  against  an  adverse  judgment.  CeiUral  Baptist  ChurcJi  T. 
Manchester,  893. 

Bi  Who  Bodnd  bt.  — One  not  a  Party  to  a  Record,  but  whose  counsel  la 
present  and  participates  in  the  trial  of  an  action  against  his  servant, 
agent,  or  employee,  is  not  bound  by  the  judgment  therein,  tliough  the 
action  is  in  trespass  quare  claumim,  and  the  defendant  relies  upon  the 
title  of  such  third  person,  and  the  verdict  is  against  such  title.  Central 
B'tplift  Church  v.  Manchester,  893. 

S,    JUDOMESTS    AOAINST   StATE   OFFICERS,  WHEN    Do  NoT   BiND   THE  StATK, 

A  judgment  against  tlie  managi  rd  of  a  state  asylum  for  the  insane  in  man- 
daiiius  requiring  them  to  adjust  and  determine  the  amount  due  for  ma- 
terials delivered  and  work  done  under  a  certain  contract  and  to  make  a 
cerlilicate  thereof,  is  not  binding  on  the  stite,  for  there  is  no  provision 
to  be  fouml  in  any  statute  giving  such  managers  autliority  to  represent 
the  state  in  any  litigation,  or  giving  the  consent  of  the  state  to  be  liound 
by  an  adjudication  to  be  made  against  them.     Peck  v.  State,  738. 

4.  A  JuDGMKNT  Against  State  Officer  never  estops  the  state  on  the  prin- 

ciple of  res  judicata.     Perk  v.  Stale,  738. 

5.  Record  of  Foreign  Judgment  Rendered  without  Jcrisdictiok  Rs. 

garued  as  Nullity.  — The  record  of  a  judgment  rendered  in  a  foreign 
country,  where  it  appears,  either  from  the  face  of  the  record  or  from 
other  admissible  evidence,  that  the  court  which  rendered  it  had  no 
jurisdiction  of  the  parties  or  of  tlie  subject  matter,  will  be  regarded  as  a 
nullity.     St.  Sure  v.  Liwlsfelt,  50. 

6.  Relief  against  in  Equity. —  When  a  party  to  an  action  at  law  neglect* 

to  make  a  defense  known  to  him,  or  which  might  have  been  known  by 
the  exercise  of  proper  diligence,  the  judgment  rendered  therein  will  not 
be  enjoined,  or  the  party  relieved  iu  equity  from  the  result  of  his  own 
want  of  proper  care  and  diligence,  unless  he  was  prevented  from  dis. 
covering  and  availing  himself  of  such  defense  by  the  fraud  of  the  opposite 
party,  or  by  other  cause  beyond  his  control.     Harding  v.  Hawkins,  347. 

7.  Relief  against  in  Equity.  — A  judgment  at  law  may  be  enjoined  or 

other  equitable  relief  given  against  it  notwithstanding  an  ineffectual 
attempt  to  defend  at  law,  if  an  existing  equitable  defease  was  not  avaiW 
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able  in  the  action  in  which  suoh  jadgment  wm  rendered.  BariRng  v* 
Hatolaru,  347. 

lb  Equity  will  Grant  Rklief  aoainst  a  jadgment  at  law  only  when  it  I* 
shown  that  there  is  a  good  and  valid  defeustj  on  the  merits,  of  wliich  da> 
feudaut  was  ignorant  at  the  time  of  the  trial,  and  which  he  could  uot 
hare  discovered  by  the  exercise  of  reasonable  and  proper  diligence  in 
time  to  set  it  up,  or  when  an  existing  equitable  defease  is  not  available 
in  the  action  at  law.  This  rule  applies  as  well  to  sureties  aa  to  princi* 
pals  or  other  parties.     Harding  v.  Hawkins,  347. 

f.  Eqditablb  Reliet  aqainst,  when  REiTLrsEO.  —  The  collection  of  a  jadg> 
ment  will  not  be  enjoined  or  relieved  against  in  equity  on  the  ground 
that  it  was  recovered  on  a  prior  judgment  on  a  note  held  aa  collateral 
security  when  the  debt  was  paid  long  before  the  recovery  of  the  second 
judgment,  if  the  debtor  might  have  ascertained  that  fact  by  inquiry  or 
the  exercise  of  reasonable  diligence,  and  bad  an  ample  remedy  at  law,  bj 
motion  before  the  second  judgment  was  rendered,  to  have  an  entry  ol 
satisfaction  made  of  record.     Harding  v.  Hawkins,  347. 

Id,  Jurisdiction  —  Collateral  Attack, — A  domestio  judgment  of  a 
court  of  general  jurisdiction,  valid  on  its  face,  cannot  be  collaterally 
attacked  in  the  courts  of  the  same  state  by  showing  facts  outside  of  the 
record,  although  such  facts  might  be  sufficient  to  impeach  such  jndg* 
ment  in  a  direct  proceeding  against  it.     Edgerton  v.  Edgerton,  557. 

11.  Vaoatinq.  —  An  Affidavit  of  Merits  is  not  Essential  to  a  motion 
to  vacate  a  judgment  if  it  appears  that  the  court  did  not  have  jurisdic* 
tion  to  render  it.     Norton  v.  Atchison  etc.  R.  R.  Go.,  198. 

12.  A  Judgment  May  be  Vacated  on  Motion  and  without  an  indepen- 
dent suit,  if  such  motion  is  made  within  a  reasonable  time  and  upon  the 
grounds  that  the  court  pronouncing  judgment  had  not  acquired  juriS" 
diction  over  the  defendant.     Norton  v.  Atchison  etc  R.  R.  Co.,  198. 

18.  Judgment  Founded  Upon  False  Return  of  Service  of  Process  may 
be  vacated  on  motion  interposed  within  a  reasonable  time.  Norton  r. 
Atchiaon  etc  R.  R.  Co.,  198. 

14.  Vacating  for  Cause  Other  than  Mistake  or  Excusablb  Neqlkct. 
If  a  motion  is  made  to  vacate  a  judgment  because  it  is  against  a  foreign 
corporation  and  is  based  upon  service  of  process  on  one  on  whom  such 
service  could  not  be  lawfully  made,  such  motion  does  not  fall  within  the 
class  in  which  the  court  is  authorized  to  grant  relief  because  of  defend- 
ant's mistake  or  excusable  neglect,  and  the  time  within  which  it  can  be 
made  is  not  afifected  by  the  limitation  of  time  imposed  upon  motions 
to  vacate  judgments  because  of  such  mistake  or  neglect.  Norton  v.  At- 
chison etc.  R.  R.  Co.,  198. 

16.  Actions  on — Pi.ea  of  Payment. — In  an  action  on  a  judgment,  the 
defendant  may  plead  payment  and  this  issue  will  then  be  submitted  to  a 
jury,  and  if  it  is  fouiul  that  the  judgment  is  in  fact  paid,  the  court  will, 
on  motion,  stay  further  proceedings,  and  order  an  entry  of  the  satisfao- 
tion  of  the  judgment  to  be  made  ou  the  record.  Harding  v.  Hawkijis, 
347. 

Bee  Certiorari,  2;  Corporations,  38;  Eminknt  Domain;  Execution,  4, 
6;  Husband  and  Wife,  6;  Injunctions,  2;  Insane  Persons,  1;  In. 
SOLVENCY;  Justices  of  the  Peace;  Mechanic's  Lien,  7;  Municipai. 
CoHFOHATioNs,  9;  PARTNERSHIP,  6;  Plbdob;  Railroads,  7|  Rbomv- 
B&a,  2, 
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JUDICIAL  SALES. 
Judicial  Sale  as  DiVKsniNO  Tenant's  Title  to  Growino  Crop. — A  tenant 
who  takea  a  lease  after  suit  in  mortgage  foreclosure  has  been  commenced 
against  his  landlord,  and  wlio  sows  a  crop  of  wheat  after  the  judgirient 
in  foreclosure,  is  not  entitled  to  any  share  of  such  crop,  if  before  it  ripens 
or  is  ready  to  harvest  there  has  been  a  judicial  sale  of  the  land  and  a 
•herifTs  deed  to  the  purchaser.  In  such  case  the  purchaser  is  entitlod 
to  the  whole  of  the  crop.     Goodwin  v.  Smith,  373. 

Sea  ExBOUTORS  and  Administrators,  3-6, 

JURISDICTION. 

L  Jurisdiction  of  Statb  Coprt  over  Matters  Litiqated  in  a  Fbderai 
Court.  — Though  the  trustee  of  the  mortgage  bonds  of  an  insolvent 
corporation  may  have  procured  in  the  circuit  court  of  the  United  States 
a  decree  for  the  foreclosure  of  the  mortgage  and  the  sale  of  the  property, 
the  simple  contract  creditors  of  the  corporation  may  maintain  a  bill  in 
a  state  court  to  have  the  issue  of  the  mortgage  bonds  and  the  decree  for 
the  foreclosure  of  the  mortgage  declared  fraudulent  and  void  as  to  them. 
Their  right  to  maintain  such  a  bill  rests  not  merely  on  the  ground  that 
the  subject-matter  of  the  second  suit  is  not  the  same  as  that  of  the  first, 
but  also  on  the  ground  that  they  are  without  adequate  means  of  assert- 
ing their  claims  in  the  foreclosure  suit,  since  they  are  unable  to  make 
themselves  parties  thereto  without  the  consent  of  the  complainant 
therein,  and  do  not  occupy  that  relation  to  the  matter  or  the  parties  in 
the  suit,  which  would  enable  them  to  file  a  bill  of  review  of  the  decree, 
and  show  error  apparent  on  the  record.  Gay  y.  Brierjield  Coal  etc.  Co., 
122. 

8i  Exclusive  Limitation  of  the  Rule  Reqardino  Exclusiveness  of.  — 
The  principle  that  no  court  can  interfere  with  the  proceedings  of  a 
court  of  concurrent  jurisdiction  is  subject  to  the  qualification  that,  to 
prevent  the  abuse  of  the  principle  by  rendering  possible  the  successful 
perpetration  of  injustice  or  fraud  through  the  forms  of  law,  suitors  and 
litigants  are  not  restricted  to  any  one  forum  for  the  adjudication  of 
their  rights,  provided  only  that  such  adjudications  are  not  upon  ques- 
tions pending  in  another  concurrent  court  which  had  prior  jurisdiction, 
and  provided  that  its  writs  or  process  shall  not  hinder  the  performanca 
of  any  lawful  mandate  of  such  concurrent  court,  or  interfere  with  or 
disturb  the  possession  of  any  subject-matter  then  in  gremio  legia.  Gay 
V.  Brierjield  Coal  etc.  Co.,  122, 

M,  JURisuicnox,  Conflict  OF. — When  two  courts  have  concurrent  jurisdio- 
tion,  that  which  first  takes  cognizance  of  the  case  has  the  right  to  retain  it, 
to  the  exclusion  of  the  other.  If  a  trust  estate  is  being  administered  by 
a  court  of  coinputent  jurisdiction,  or  if  pro[)erty  is  in  gremio  legis  through 
the  proceedings  of  such  a  court,  no  other  court  can  interfere  and  wrost 
from  it  the  possession  and  jurisilictiou  first  obtained.  It  is  immaterial 
whether  the  two  courts  of  concurrent  jurisdiction  derive  their  powers, 
one  from  the  federal  and  the  other  from  a  state  government,  or  l)oth 
from  the  san)e  government.     Gaij  v.  Brier/if  Id  Coal  etc.  Co.,  122. 

^  Waiver  of  Ikkkoolar  PROCEKDiNua. — All  objoctious  that  iniglit  have 
been  mado  to  the  irregularity  of  filiiig  a  bill  m  the  wrong  county  are 
deemed  to  have  been  waived,  if  the  case  is  removed  by  the  consent  of 
counsel  to  another  county,  and  there  submitted  on  demurrers  to  the 
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bill  wlthont  any  reference  having  been  made  to  the  trregnlaritj.    Omg 
r.  Brierfield  Coal  etc  Co.,  122. 
See  CORPORATION!),  39,  40;  Eminent  Domain;  Guardian  and  Waki^  S| 
Jdoquknts,  5,  11,  12;  Markiaqk  and  Divorob,  13-15;  Rsourufc 

JURY  AND  JURORS. 
See  Equitv,  3;  Justices  or  the  Pbaos;  Tbiau 

JUSTICES  OP  THE  PEACE. 
Tauditt  of  Judgment.  — When  the  trial  is  by  jury,  tbe  Jnstfoe  tnnit  ••• 
ter  judgiiidDt  at  once  in  accordance  with  the  verdict,  and  such  entry 
must   be  made  within  the   towaship  and  county  for  which  he  waa 
elected.     In  re  Dance,  763. 

See  Bonds,  I;  Certiorari,  2;  Tkial^  3, 

KINDRED. 
See  Services. 

LACHES. 
See  ElxEcuTORS  and  Admintstrators,  3;  Quo  Warkanto;  SrBonio  Tma^ 

rOBMANCK,  7;  USURT,  3. 

LANDLORD   AND  TENANT. 

L  Tenant  Continuing  in  Possession  afber  the  expiration  of  hia  lease  doe* 
not  cease  to  be  a  tenant  nor  acquire  any  right  to  use  the  property 
without  paying  therefor.    HarrU  v,  Foster,  187. 

2.  Rent,  Payment  of  in  Advance,  when  does  not  Protect  Tknant.  — 
Payment  of  rent  in  advauce  cannot  protect  a  tenant  against  the  de- 
mands of  a  mortgagee  whose  mortgage  is  of  record,  and  who  baa 
recovered  judgment  foreclosing  it,  after  giving  proper  notice  of  the 
pendency  of  his  suit,  and  who,  after  such  payment,  becomes  a  purchasei 
of  the  mortgaged  premises  at  a  sale  for  the  satisfaction  of  his  judgment. 
Harris  v.  Foster,  187. 

t.  Lease  with  Right  to  PaRCHASE.  —  Wiien  a  lease  for  a  period  of  years 
at  a  stated  annual  rental  contains  a  provision  that  the  tenant  shall  have 
the  right  at  his  election  upon  the  termination  of  the  term  to  purchase 
tlie  land,  at  a  stipulated  price,  there  is  no  completed  sale,  and  the  tenant 
has  no  estate  in  the  land  lieyond  the  leasehold  subject  to  judgment 
against  him  until  he  has  elected  to  purchase  and  paid  or  tendered  the 
purchase  price.     Bras  v.  Slicffiell,  386. 

♦.  Nuisances.  —  A  Hole  Constrdcted  in  a  SioKWAtK  to  be  used  for  pntting 
coal  into  a  cellar,  and  provided  with  a  suitable  cover,  though  no  license 
has  been  given  for  its  construction  or  maintenance,  is  not  a  nuisauoe, 
and  therefore  the  landlord  of  the  premises  on  which  such  a  hole  is  main, 
tained  is  not  answerable  for  injuries  received  by  a  pedestrian  in  falling 
through  the  hole  because  of  the  negligence  of  the  lessee  or  his  agenta 
in  leaving  it  open  and  unguarded  while  putting  coal  into  tbe  cellar. 
Adams  v.  Fletcher,  859. 

IL  Liability  op  Landlord  fob  Obvious  Defects  in  Premises. — In  the 
absence  of  fraud  and  deceit  a  landlord  is  not  liable  to  a  tenant  or  hia 
gnest  for  obvious  defects  in  the  leased  premises,  which  do  not  coostitute 
%  nnisance.     Eyre  v.  Jordan,  543. 
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6.  LlABILITT    OF    LANDtOKD    FOB     CONDITION    AND    UsB    OF    PreMISKS.  — 

When  leased  premises,  harmless  in  themselves,  become  dangeroru 
merely  by  the  manner  of  tlieir  use  by  a  tenant  in  possession,  the  land* 
lord  is  not  liable  for  injuries  arising  from  such  use.  Eyre  v.  Jordan, 
643. 

7.  LiABiLriT  OF  Landlord  for  Defects  in  Leased  Premises.  — The  fact 

that  the  top  Bt«p  of  a  short  stairway,  furnishing  the  usual  entrance  to 
the  leased  premises,  is  twelve  inches  shorter  than  the  remaining  steps, 
does  not  constitute  such  stairway  a  nuisance  so  as  to  make  the  landlord 
liable  for  injury  to  a  person  using  it  in  the  dark  without  any  invita* 
tion,  express  or  implied,  from  such  landlord.     Eyre  v.  Jordan,  543. 

S.  Liability  of  Landlord  for  Injury  to  Tenant's  Guest.  — A  land- 
lord is  not  responsible  for  injury  to  his  tenant's  guest  arising  from  such 
a  danger  as  is  created  by  the  negligence  of  giich  tenant  only.  Eyrt  v. 
Jordan,  543. 

9  A  Landlord  may  Forcibly  Eject  a  Tenant  from  His  Premises  Aftkb 
THE  Expiration  of  His  Lease,  though  the  tenant  is  in  possession  un- 
der a  fair  claim  of  right  to  remain  a  tenant.  If  the  tenancy  has  in  fact 
terminated,  he  is  a  mere  trespasser,  and  the  landlord  has  the  right  to 
use  so  much  force  as  is  reasonably  necessary  to  expel  him.  Allen  r. 
Keily,  905. 

See  Cotenancy,  2;  Judicial  Sales;  Railroads,  6. 

LARCENY. 
Asportation,  what  is.  — The  offense  of  larceny  is  not  complete  if  the 
accused  fails  to  acquire  such  dominion  over  the  property  as  to  en- 
able him  to  take  actual  custody  or  control.  Therefore,  where  the  evi- 
dence  merely  showed  that  the  defendant  struck  the  han<l  of  the  prose- 
cuting witness,  and  either  knocked  or  took  out  two  dollars,  which  the 
witness  was  holding,  but  that  it  was  dark  at  the  time  and  the  witness 
did  not  see  the  money  either  in  the  defendant's  possession  or  on  the 
ground,  a  conviction  for  larceny  cannot  be  sustained.  l^/iompaoH  v. 
State,  146. 

LATERAL  SUPPORT. 
See  Real  Property. 

LEASE. 
See  Bonds,  2-4;  Cotenancy,  2;  Landlord  and  Tenant;  Lis  Fcndbni) 

Partition,  1. 

LETl'ERS. 
See  Insurance,  1,  12;  Libel;  Trial,  2. 

LETTERS  PATENT. 
See  Slander,  3. 

LIBEL. 
Sbndino  a  Libelous  CoMMUNr<\\TioN  to  a  Married  Woman  Respecttno 
Herself,  inclosed  in  a  sealed  envelope,  is  not  a  publication  of  the  libeL 
If  she  shows  it  to  her  husband,  this  is  her  own  act,  for  which  the  sender 
i«  not  answerable.      Wilcox  v.  Moon,  930. 

See  Injunctions,  .3-5i 
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LICENSE. 

L  LiCENSR  BY  Parol  — What  CkjNSTiTcrTBa  Rkvooatioh  —  ExPENDrruan 
BT  LiCKNSKB.  —  When  one  lays  sower  pipe  oa  the  land  of  another  with- 
out bia  consent  but  with  his  knowledge,  hia  ase  ia  not  adverse,  but 
merely  permissive,  and  constitutes  ouly  a  revocable  parol  license,  not. 
withstanding  expenditures  made  by  the  licensee.    PUzman  v.  Boyce,  536. 

8i  Parol  License  —  Revocation  —  Notice.  —  A  parol  license  to  lay  and  U8» 
•ewer  pipe  upon  the  land  of  another,  in  the  absence  of  agreement  or 
consideration,  may  be  revoked  at  the  pleasure  of  the  licensor,  without 
Dotice  to  the  licensee,  although  he  has  made  expenditures;  and  a  sever* 
ance  of  the  pipe  between  the  lands  of  the  licensor  and  the  licensee  is  » 
revocation  of  such  license.     Pitzman  ▼.  Boyce,  536. 

%,  License  by  Parol  —  Revocation  apfer  Execution  — Expenditures  bt 
Licensee.  —  A  parol  license  executed  upon  the  land  of  another  without 
agreement  or  consideration  may  be  revoked  at  pleasure  by  the  licensor, 
so  far  as  its  further  enjoyment  is  concerned,  notwithstanding  expendi* 
tures  made  by  the  licensee,  and  without  remedy  to  him  for  the  recovery 
of  such  expenditures.    PUzman  v.  Boyce,  536. 

See  Intsrstats  Commerce;  Mahriaor  and  Divorce,  1;  Momioipal  Coa> 
PORATIONS,  4-7;  Payment,  2,  3. 

LIENS. 
See  Banes,  2;  Mechanic's  Lien,  3;  MoRTOAaEs,  4,  6;  PARTNBESHrp,  6,  7; 

Statutes,  2. 

LIMITATIONS  OF  ACTIONS. 

1.  Statute  of  Limitations  applies  to  applications  for  mandamtu.     State  r. 

King,  635. 

2.  Statute  of  Limitations.  —  A  proceeding  by  mandamus  to  recover  pub- 

lic money  witlilield  by  a  public  officer  after  the  expiration  of  his  term  of 
office  is  barred  by  the  statute  of  limitations  after  the  expiration  of  the 
time  named  therein  from  the  time  when  the  right  of  action  accrued. 
State  v.  King,  635. 

8.  Limitations  of  Actions  by  Creditors  against  Sctrvivino  Members  op 
PARTNERSniP.  — The  surviving  member  of  a  partnership  who  is  also  the 
executor  of  a  deceased  member  represents  antagonistic  interests  in  a  suit 
for  an  accounting  and  a  settlement  of  the  affairs  of  the  partnership,  and 
an  administrator  acZ  litem  must  be  appointed  whether  he  brings  such  suit 
as  survivor  or  as  executor.  Hence  the  time  for  bringing  such  a  suit  is 
rtL'ulated  by  a  provision  in  a  statute  of  limitations  wiiich  declares  that 
"The  six  months  duriniT  which  an  executor  or  administrator  is  exempt 
from  suit,  after  the  grant  of  letters,  is  not  to  be  taken  as  any  part  of 
the  time  limited  for  tlie  commencement  of  an  action  against  him";  and 
as  the  right  of  a  firm  creditor  to  bring  suit  to  have  the  partueroliip  as- 
sets marshaled  is  neither  greater  nor  less  than  the  right  of  the  surviving 
partner  or  the  personal  repiesentative  of  the  deceased  partner  to  compel 
an  accounting,  it  follows  that  the  statute  does  not  begin  to  run  against 
tlie  creditor  until  the  expiration  of  six  months  after  the  death  of  the 
deceased  partner.      Goldsmith  v.  Ei^hold,  97. 

4.  Part  Payment  of  a  demand  will  take  it  out  of  the  statute  of  limitations. 
Beck  v.  Jiaa^,  516. 

See  Debtor  and  Creditor;  Exf.cutors  and  Administrators,  3;  Qoo  WAa- 
ban;o,  6;  Railroads,  5,  9. 
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LIS  PENDENS. 

KORTOAOB,  ReCBIVSB    IK    SuiT   TO   FURECLOSB   EKTITLn>    TO    RlCIfn   TROM 

Datb  or  Hi3  Appointment.  —  A  tenant  who  takes  a  lease  of  mortgaged 
land  after  the  filing  of  a  notice  of  lis  pendent  in  a  suit  to  foreclose  th» 
mortgage,  takes  the  land  subject  to  whatever  order  or  decree  the  court 
may  make  affecting  the  title  or  possession;  and,  if  the  court  appoints 
tk  receiver,  such  tenant  must  either  surrender  orattora  to  him,  or  pay  to 
him  a  reasonable  rent  for  the  use  of  the  premises  from  the  date  of  tho 
appointment,  notwithstanding  he  has  paid  to  the  mortgagor  •  year'* 
rent  in  advance.     Qaynor  v.  Bkwett,  47. 

See  Landlord  and  Tenant,  2. 

LUNATICS. 
See  Insane  Persons. 

MALICE. 
See  Criminal  Law. 

MANDAMUS. 
See  BucoiiONis,  15;  Limitations  or  AcnoHfl^  I,  3L 

MANUFACTURERS. 
See  Sales,  5. 

MARITAL  COERCION. 
See  Husband  and  Wife,  1-3. 

MARRIAGE  AND  DIVORCK 

L  A  Marriagb  without  a  License  and  by  an  Unauthorizbd  Pbbsov  ii 
valid,  if  the  parties  couseut  thereto  and  afterwards  cohabit  together. 
Farley  v.  Farley,  141. 

%  Marriaob  per  Verba  db  Futuro  Followed  bt  Cohabitation.  —  Mar- 
riage is  not  constituted  by  cohabitation  without  the  solemnization  of 
the  marriage  ceremony,  where  it  is  the  understanding  of  the  parties  co- 
habiting that  they  are  not  to  become  husband  and  wife  until  a  formal 
ceremony  takes  place.     Farley  v.  Farley,  141. 

%,  Validity  op  a  Marriage  Procured  bt  Fraud. — Where  there  la 
an  executory  agreement  to  marry,  and  one  of  the  parties  is  induced, 
by  fraudulent  representations,  to  go  through  a  marriage  ceremony 
before  a  person  not  authorized  to  perform  it,  and  the  ceremony 
is  followed  by  cohabitation,  the  marriage  is  valid  for  all  civil  purposes, 
onless  and  until  avoided  by  the  deceived  party.  If  the  defendant  in  a 
divorce  suit  is  the  party  who  was  guilty  of  the  fraud,  he  caunot  take 
advantage  of  his  own  wrong  and  assert  tliat  the  consent  was  not  mutual, 
for  the  purpose  of  avoiding  the  marriage.     Farley  v.  Farley,  141. 

4.  Pleading  Marriage.  — In  a  bill  for  divorce,  an  averment  by  the  com- 
plainant that  on  a  certain  day  "slie  was  lawfully  and  legally  married 
to  the  defendant,"  is  sufficient,  though  subsequent  allegations  in  the  bill 
■bow  that  the  wife  was  induced  to  go  through  the  ceremony  of  marrisg* 
by  the  fraudulent  repre.-sentatioiis  of  the  defendant  that  the  person  who 
performed  the  ceieniony  was  an  authorized  minister.  Farley  v.  Farley^ 
141. 
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6.  Second   Mabriaqe  when  Void.  —  The  marriage  of  a  man  and  woman 

when  one  of  them  has  a  husband  or  wife  then  living  and  undivoroed 
is  void,  although  the  parties  in  contracting  the  second  marriage  acted  is 
the  honest  belief  of  a  prior  divorce.  Oordon  v.  Gordon,  294. 
&  Adultery  to  Justify  Divorce  must  bb  Voluntary  and  not  com- 
mitted by  the  wife  when  she  is  compelled  by  force  or  ravishment,  nor 
when  she  has  intercourse  with  a  man  not  her  husband  by  mistake 
in  believing  him  to  be  her  husband,  nor  where  she  marries  and  lives 
with  another  man  in  the  belief  that  her  husband  is  dead,  unless  the 
■tatute  makes  the  second  marriage  void  and  not  voidable,  in  which  cas« 
voluntary  cohabitation  under  tlie  second  marriage  is  adultery.  Gordon 
V.  Oordon,  294. 

7.  DivoRCK  for  Adultery  —  Countercharge  by  Defendant  in  Contempt. 

When  the  party  suing  for  a  divorce  on  the  ground  of  adultery  is  guilty 
of  the  same  ofifense,  the  defendant  may  allege  it  in  defense.  His  an« 
swer  cannot  be  stricken  out  because  he  is  in  contempt  for  failure  to 
pay  temporary  alimony  as  ordered  by  the  court.  Gordon  v.  Gordon, 
294. 

8.  Adultery  what  is  not.  —  If,  after  a  formal  divorce,  a  party  there* 

to  should  suppose  it  valid  wlien  it  is  void  for  facts  not  known  to 
him,  cohabitation  under  a  second  marriage  does  not  constitute  adultery, 
nnless  continued  after  knowleilije  of  the  facts.      Oordon  v.  Gordon,  294. 

9.  Cohabitation  under  Second  Marriage,  when  Adulterous.     When 

after  the  hearing  of  an  action  for  divorce,  the  attorney  for  the 
wife  hands  her  what  purports  to  be  a  copy  of  a  decree  of  divorce,  and 
informs  her  that  she  is  free  to  marry  again,  and  she,  actin<^  upon  such 
information,  thereupon  without  investigating  the  facts  which  are  open 
to  her,  marries  another  man  and  coliabits  with  him  for  twenty  days 
prior  to  the  time  when  the  decree  of  divorce  is  actually  rendered,  the 
second  marriage  is  void  and  such  coliabitation  is  adulterous  on  her 
part.      Gordon  V.  Gordon,  294. 

10.  Plevding.  —  An  averment  as  to  the  charge  of  adultery  which  states 
"  that  said  defendant  has  been  guilty  of  adultery  with  divers  parties 
and  persons,  whose  names  are  unknown  to  the  oratrix,"  is  sufficiently 
certain.     Farley  v.  Farley,  141. 

11.  Divorce  because  of  Imprisonment  of  a  Husband  on  a  Conviction  of 
A  Felony  will  not  be  granted  if,  at  the  time  the  marriage  was  con- 
tracted, he  had  already  been  convicted  of  such  felony  and  this  fact  was 
known  to  the  wife.     Caswell  v.  Caswell,  945. 

12.  Divorce  without  Appearance  or  Service  of  Process,  Void. — A  decree 

of  divorce  rendered  aL,'ainst  a  nonresident  defendant  without  any  ap- 
pearance or  service  of  process,  is  a  nullity.    St.  Sure  v.  Lindffelt,  50. 

IS.  Divorce  Granted  in  Foreign  Country  to  Parties  Resident  Hkhk, 
Void.  The  courts  of  a  foreign  country  have  no  jurisdiction  or  power  to 
dissolve  the  marriage  relation  between  persons  resident  in  this  state. 
Every  country  has  the  power  to  absolutely  fix,  regulate,  and  control  the 
marriage  status  of  its  own  citizens;  but  no  country  or  stite  has  any 
power  to  fix,  regulate,  or  control  such  status  as  to  the  citizens  of  any 
other  country  or  state.    St.  Sin-e  v.  Lindsfelt,  50. 

14.  Separate  Maintenance  of  Wife  —  Jurisdiction  of  Eqtity  to 
Grant.  —  Courts  of  equity  have  jurisdiction  to  enforce  the  main- 
tenance of  a  wife  by  decreeing  proper  relief  in  an  action  brought  by 
her  against  her  husband,  independently  of  an  action  for  divorce,  when 
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it  fa  sliown  that  he,  without  jnst  cause,  haa  abandoned  her,  or  by  hi» 
cruelty  or  other  improper  conduct  haa  given  her  just  cause  for  living 
separate  and  apart  from  him,  and  she  is  without  means  of  support  while 
he  is  able  to  maintain  her.  Such  decree  does  not,  however,  amount  to 
tk  divorce  from  bed  and  board,  nor  does  it  place  any  obstacle  in  the  way 
to  a  reconciliation  of  the  parties.  Edijfvlon  v.  Edjerton,  557. 
UL  Decree  of  Divorce  —  Collateral  ArrACK. — A  decree  of  divorce,  valid 
upon  its  face,  obtained  by  a  husband  against  his  wife,  cannot  be  col- 
laterally  attacked  in  the  same  state  in  an  action  by  the  wife  to  en- 
force  maintenance,  by  the  averment  of  facts  sufficient  to  avoid  anch  d** 
eree  for  want  of  jurisdiction.  Eiljerton  v.  Edgerlon,  557. 
See  CoNTEMPr;  Eviukncb,  4, 

MARRIED    WOMEN. 
8m  ArrxAi^  9;  Ejectment,  1;  Husband  and  Wins;  Libel;  FARTixa,  1,  & 

MASTER   AND   SERVANT. 

1.  Onb  13  NOT  A  Servant  o»  a  Testator  and  Entitled  to  Participatb 
A3  Such  in  a  bequest  in  favor  bf  the  servants  in  his  employ  at  his  death, 
if  he  did  not  serve  such  testator  continuously,  though  he  was  employed 
for  several  years,  two  days  and  more  each  week,  at  jobs  of  houseclean- 
ing  and  the  like,  and  in  otherwise  assisting  the  regular  servants,  and 
was  in  fact  so  employed  at  the  time  of  the  testator's  death.  Metcal/ 
T.  Sweeney,  864. 

S,  Duty  to  Instruct  Servant  as  to  Perils  of  Service.  —  If  an  employer 
engages  one  to  perform  a  dangerous  service,  requiring  caution  and  the 
exercise  of  peculiar  skill,  knowing  that  he  is  inexperienced  and  ignorant 
of  such  danger,  it  is  the  duty  of  the  employer  to  give  suitable  instruc- 
tions and  warnings  as  to  the  dangers  he  is  likely  to  meet  in  the  dis- 
charge of  his  duties,     Reynolds  v.  Boston  etc  R.  R.  Co.,  908. 

t.  A  Warning  of  Danger  is  not  Sufficient  to  exonerate  an  employer, 
unless  it  discloses  to  the  employee  of  what  the  danger  consists  and 
how  to  avoid  it.     Reynolds  r,  Boston  etc,  R.  R.  Co.,  908. 

4.  Inexperienced  Employees. — Employers  owe  it  as  a  duty  to  inexperienced 
employees  to  point  out  the  dangers  of  which  they  themselves  have,  or 
ought  to  have,  knowledge  and  to  give  such  warnings  as  may  lead  to  the 
avoidance  of  injury  by  the  exercise  of  reasonable  care.  Most  especially 
should  this  duty  be  performed  where  the  dangers  and  the  means  of 
avoiding  them  are  not  apparent,  or  fully  within  the  comprehension  of  the 
servant,     Chicago  etc  Brick  Co.  v.  Reinneiger,  -49. 

6b  Minor  Employees.  — If  a  boy  employed  in  a  factory  in  which  dangerous 
machinery  ia  used  is  of  suliicieut  age,  intelligence,  and  discretion  to 
understand  and  appreciate  tiie  risks  to  which  he  is  exposed,  and  is  in- 
formed of  the  dangerous  nature  of  the  work  in  which  he  is  employed, 
then  he  must  be  held  to  have  assumed  tlie  ordinary  hazards  and  perils 
of  such  einployuient  and  cannot  recover  for  an  injury  which  is  tlie  ro- 
suit  thereof.     Chicago  etc  Brick  Co.  v.  Reiiineiger,  249. 

(  If  A  Minor  Employkk  Knows  and  Appkecia-iks  the  Danger  and  peril 
of  the  work  in  which  he  is  engaged,  and  theu  chooses  to  engage  in  it, 
he  must  assume  all  risks  to  which  he  thus  exposes  himself  and  cannot 
recover  for  an  injury  resulting  to  liiin  therefrom.  If,  on  the  other  hand, 
from  his  youth  and  inexperience,  he  did  not  know  and  appreciate  such 
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dangers  and  his  employer  knew,  or  had  reason  to  know,  the  peril  and 
danger  to  wliiuh  he  was  exposed  and  did  not  explain  or  give  notioc 
thereof,  and  he,  wliile  not  guilty  of  negligence  on  his  part,  ia  injured 
because  he  failed  to  understand  and  appreciate  the  danger  to  which  h» 
was  exposed,  then  hia  employer  is  answerable.  Chicago  etc  Brick  Co, 
T.  Reinneiger,  249. 

T,  An  Infant  Servant  Must  bs  Made  to  Understand  and  appreciate  the 
perils  incident  to  the  work  upon  which  he  is  engaged,  and  any  instruc- 
tion or  explanation  which  is  not  sufficient  to  make  him  so  understand 
and  appreciate  will  not  exonerate  the  master  from  liability  for  injuriee 
received  by  such  servant  from  such  perils  because  of  his  not  ander< 
standing  and  appreciating  them.  Chicago  etc  Brick  Co,  r.  Reinneiger, 
249. 

B,  Negligenok  —  Ordinart  Cars.  —  In  determining  whether  a  minor  em- 
ployee was,  when  injured  by  dangerous  machinery,  exercising  ordinary 
care,  the  jury  may  take  into  consideration  his  age,  intelligence,  and  dis- 
cretion, and  his  knowledge  of,  or  inexperience  with,  machinery.  The 
same  degree  of  oare  is  not  required  of  a  mere  boy  of  inexperience  and 
immature  judgment  as  of  a  person  of  mature  years.  Chicago  etc  Brick 
Co.  V.  Reinntiyer,  249.  • 

8.  Q(TE3TioNa  FOR  THE  JuRT, — Whether  a  servant  was  such  a  person  as 
was  entitled  to  have  special  instructions  concerning  risks  to  which  he 
was  exposed  and  the  means  of  avoiding  them,  and  whether  the  duty 
of  instructing  him  was  discharged  by  his  employer,  are  matters  for  the 
jury  to  determine  from  all  the  facts  and  circumstances  of  the  case. 
The  burden  is  on  the  servant  to  prove  the  existence  and  breach  of  such 
duty.     Chicago  etc.  Brick  Co.  v.  Reinneiger,  219. 

IQ.  Master  Bound  to  Fornish  Servant  Reasonablt  Saib  PLAqit  to  Work. 
A  master  is  under  obligation  to  furnish  his  servant  a  reasonably  safe 
place  in  which  to  work,  or  to  explain  to  him  the  dangers  which  he 
knows  or  ought  to  have  known,  and  of  which  the  servant  is  not  charge- 
able with  notice  or  knowledge.     Meier  v.  Morgan,  39. 

11.  Master  Liable  FOR  Injuries  TO  Servant  Caused  btFall  oyDBFECTiv 
BuiLDiNO,  WHEN.  — If  the  collapse  of  a  building  by  reason  of  which  a 
servant  is  injured  is  the  direct  or  proximate  result  of  the  negligence  of 
his  master,  the  latter  is  liable  for  the  injury,  in  the  absence  of  contribu- 
tory negligence  on  the  part  of  tlio  servant;  and  therefore  in  an  action  to 
recover  for  personal  injuries  caused  by  the  fall  of  the  side  of  defendant's 
ice  house  while  plaintiff  was  working  for  them  near  it,  and  which  had 
been  recently  filled  with  ice  under  the  direct  supervision  of  one  of 
the  defendants,  it  is  proper  to  instruct  the  jury  that  if  they  find  from 
the  preponderance  of  the  evidence  tliat  in  filling  the  ice  house  the  de- 
fendants carelessly  permitted  cakes  of  ice  to  run  violently  against  the 
side  of  the  building,  thus  weakening  it  and  tending  to  shove  it  outward, 
and  that  this  was  the  proximate  cause  of  the  accident,  the  plaintiff,  if 
in  the  exercise  of  ordinary  oare,  is  entitled  to  recover.  Meier  r.  Mor» 
gan,  39. 

I8>  Independent  Contractor,  Liability  for  Acts  of.  — The  supervision 
of  a  work  of  construction  may  be  retained  without  interfering  with  the 
independent  action  or  liability  of  contractors  who  have  engaged  to 
execute  either  the  whole  or  a  part  of  it;  but  where  the  contract  under 
which  an  excavation  is  made  for  the  foundations  of  a  house  declares  that 
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It  sliall  be  carried  to  snch  general  depth,  and  that  the  operations  shall 
proceed  at  such  times,  and  to  snch  extent  as  the  representative  of  th« 
landowner  may  require,  any  injuries  caused  to  an  adjoining  bonsa  ia 
consequence  of  making  the  excavations  in  strict  pursuance  of  the  orders 
of  such  representative,  will  bo  deemed  to  have  been  due  to  the  exercise 
of  the  discretion  or  judj^ment  vested  in  the  supervising  authority;  and 
for  that  exercise  of  judgment  the  landowner  must  respond.  Laraon  T» 
Metropolitan  etc.  R'y  Co.,  439. 

13.  OwNKB  OF  Defective  Building  Liablrfor  In  jury  Resulting  from  Its 
Fall,  XHOuan  Built  by  Independent  Contractor.  — The  owner  of  a 
building  cannot  dictate  that  it  be  constructed  of  improper  materials  or 
npon  an  unsafe  plan,  and  escape  liability  for  injuries  caused  thereby  be* 
cause  he  made  a  contract  with  a  third  person  to  build  it;  nor  can  he, 
with  knowledge  of  a  weakness  or  defect  threatening  the  strength  of  tho 
building,  set  a  man  at  work  immediately  under  it,  and  shift  all  responsi* 
bility  upon  the  builder.     Meier  v.  Morgan,  39. 

14  Negligence  —  Contractor  and  Employer.  — If  a  contractor  is  employed 
to  take  down  a  wall,  and  the  doing  of  the  work  is  not  intrinsically  dan- 
gerous, but  injuries  result  to  third  persons  from  the  negligent  manner 
in  which  the  work  is  done,  the  contractor  alone  is  liable,  though  the 
wall  had  become  weakened  by  age  and  decay,  if  it  was  safe  as  it  stood, 
and  would  not  have  fallen  or  occasioned  any  injury  but  for  the  negligent 
mode  in  which  the  contractor  undertook  to  perform  his  contract.  Engel 
V.  Eureka  Club,  692. 

15.  Negligence.  —  A  Contractor  and  not  nis  Employer  is  answerable  for 
injuries  resulting  from  the  doing  of  acts  which  may  be  safely  done  in 
the  exercise  of  due  care,  although  in  the  absence  of  snch  care  injurious 
consequences  to  third  persons  are  likely  to  result,  provided  it  was  the 
duty  of  the  contractor  under  the  contract  to  exercise  such  care.  Engei 
v.  Eureka  Club,  692. 

16.  Negligence  of  an  Independent  Contractor  is  not  ordinarily  chargeable 
to  his  employer.  An  exception  to  this  rule  exists  in  the  case  of  statu- 
tory duties  imposed  on  individuals  or  corporations  from  which  they 
cannot  acquire  exemption  by  delegating  performance  to  another,  and 
of  contracts  for  the  performance  of  unlawful  acts,  or  acts  which  will 
create  a  nuisance,  or  are  necessarily  attended  with  danger  to  others, 
however  skillfully  performed.     Engel  v.  Eureka  Club,  692. 

17.  Master  not  Liable  to  Servant, for  Injury  Caused  by  Negligence  o» 
Vice  Principal,  when. — The  liability  of  a  master  who  has  not  been 
guilty  of  any  negligence  or  breach  of  duty  in  the  employment  of  his 
servants,  for  an  injury  to  one  of  such  servants  caused  by  the  negligence 
of  another  engaged  iu  tlie  same  business,  depends  not  upon  the  rank  or 
grade  of  either  servant  but  upon  the  character  of  the  act  in  the  per- 
formance of  which  the  injury  is  inflicted;  and  he  is  not  liable  unless  the 
negligent  act  pertained  to  a  matter  in  relation  to  which  ho  owed  a  duty 
to  the  servant  injured.     Dwyer  v.  American  Express  Co.,  44. 

S««  CoMTBACTS,  6;  Husband  and  Wife,  5;  NEOUaBMOB,  1,  3;  Railsoads^ 
30-39;   Services. 

MAYHEM. 
See  Criminal  Law. 
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MECHANIC'S  LTEK. 

1.  Who  ENTiTLitD  to.  —  A  lien  is  not  acquired  by  a  vendor  for  tnaterlala 
■old  to  a  contractor  when  they  are  supplied  under  an  ordinary  sale  oa 
credit  to  him  only,  though  he  may  actually  use  them  in  building  a  housa 
or  making  an  improvement.      IVu/jner  v.  Darhy,  3G9. 

&  Who  Entitled  to  —  Agreement  for  Payment  vs  Materials. — A 
person  who  builds  a  house  under  a  contract  that  he  shall  be  paid  for  his 
services  in  lime,  is  entitled  to  the  benefit  of  a  mechanic's  lien  filed  by 
him,  but  he  has  no  right  to  demand  payment  in  money,  without  show* 
ing  a  demand  and  refusal  to  furnish  lime.     Pierce  v.  Mai-ple,  808. 

tb  Mechanic's  Lien,  Right  to,  when  Personal  and  Unassionabl*. 
Where,  throughout  the  whole  of  the  statute,  the  right  to  a  lien  and  the 
right  to  enforce  it  appear  to  be  confined  to  a  contractor,  laborer,  or  per- 
son furnishing  materials,  and  where,  in  no  instance,  is  an  assignee  recog> 
nized  in  connection  with  the  securing  or  enforcing  of  the  lien,  there  caa 
be  no  construction  given  such  statute  other  than  aa  conferring  a  mere 
personal  right  on  the  contractor,  laborer,  etc.,  and  not  on  his  assignee. 
JfiVijv.  La  Verm  Land  Co.,  168. 

4k  A  lien  for  labor  or  material  is  paramount  to  the  lien  of  a  mortgage  ex&< 
euted  after  the  building  was  commenced,  but  before  such  labor  or  ma* 
terial  was  furnished.     HaxLun  etc.  Heater  Go.  v.  Oordon,  776. 

C  Mechanic's  Liens  ?ob  Additions,  Elargements,  oe  Alterations,  made 
after  a  building  ia  finished,  do  not  attach  from  the  commencement  of  the 
original  building,  but  only  from  the  commencement  of  such  additions, 
enlargements,  or  alterations.     Haxtun  etc.  Heater  Co.  v.  Oordon,  776. 

C  Though  a  Changs  in  the  Plan  or  a  Building,  or  of  some  part  thereof, 
is  made  while  it  is  in  process  of  construction,  a  lien  for  labor  or  materials 
famished  in  connection  with  such  change  attaches  as  of  the  date  of  the 
oommencement  of  the  building,  and  takes  precedence  over  any  mortgage 
executed  after  such  commencement  and  before  such  change  in  plan,  aU 
though  the  mortgagee,  in  making  his  loan,  took  into  consideration  the 
plans  and  specifications  of  the  building  as  then  existing,  and  advanced 
sufficient  money  to  have  carried  them  out  had  they  not  been  changed* 
Haxtun  etc..  Heater  Co.  t.  Gordon,  lid. 

%  Merger  of  Mechanic's  Lien  in  Legal  Title  by  Conveyance  —  Judo- 
XBNT  Lien  —  Sale  on  Execution  —  Injunction.  —  When  the,holder  of 
a  mechanic's  lien  acquires  the  legal  title  by  a  conveyance  of  the  property 
such  lien  will  not  be  so  merged  in  the  legal  title,  that  a  judgment  in 
favor  of  a  third  person  against  the  original  owner,  rendered  subsequent 
to  the  conveyance,  but  at  a  term  of  court  commenced  prior  thereto,  will 
create  a  lien  prior  or  superior  to  the  mechanic's  lien,  or  will  autliorize  a 
•ale  of  all  the  property  on  execution  issued  under  such  judgment;  and 
in  such  case  when  part  of  the  consideration  for  such  conveyance  is  that 
the  holder  of  the  mechanic's  lien  shall  satisfy  certain  mortgages  against 
the  property,  a  part  of  which  he  has  paid,  the  property  cannot  be  sold 
Bnder  such  execution  free  of  such  mortgages,  and  the  holder  of  the  me- 
chanic's lien  ia  entitled  to'an  injunction  against  the  judgment  creditor 
to  protect  his  interests  as  against  such  sale;  but  the  judgment  creditor 
is  entitled  to  have  the  property  sold  under  execution  to  satisfy  his  judg- 
ment, provided  it  ia  sold  subject  to  the  rights  of  the  holder  of  the  ley,al 
title  founded  upon  his  mechanic's  and  mortgage  liens.  Bowling  v.  Oar- 
reu,  377. 
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ft  Title  of  Ownbr  as  ApracrriNa  Contractor.  —  All  persons  furnishiag 
labor  or  materials  for  the  erection  of  a  buiKliiig  are  bound  to  take  notio« 
of  the  title  of  the  apparent  owner.  If  he  is  au  intruder  without  right, 
the  lien  of  the  coiitiMctor  or  subcontractor  must  alike  fall,  and  if  h« 
holds  au  equitable  title  only,  the  lieu  will  bind  ouly  such  title  aa  he  has, 
and  no  more.     Taylor  v.  Murphy,  825. 

ft  SUBCONTKACTOR,  HoW  AFFECTED  BY  CONTRACT  OF  CONTRACTOK.  — When 
ft  contractor  for  the  construction  of  a  building  has  stipulated  with  the 
owner  that  no  mechanic's  lien  shall  be  filed  against  it,  he  can  confer  no 
right  upon  his  subcontractor  to  file  such  lien.  Taylor  ▼.  Mwphp, 
823. 

lOl  R10HT3  AND  Duties  of  Sdbcontr actor.  —  A  subcontractor  engaged  in 
the  construction  of  a  building  must  take  notice  of  the  title  of  the  appar* 
ent  owner,  and  of  the  general  character  of  his  agreement  with  the  prin- 
cipal contractor.  He  must  also  take  notice  of  the  general  character  of 
the  building  and  of  the  materials  and  labor  proper  to  be  used  in  its  cod- 
struction.  He  must  see  that  the  materials  he  supplies  are  such  as  may 
be  reasonably  needed  for  and  used  about  such  a  building,  both  as  to 
quantity  and  quality.  Subject  to  such  qualifications  and  conditions  ha 
may  bind  the  building  for  what  his  materials  or  labor  may  be  reason- 
ftbly  worth,  although  the  liens  filed  against  the  building  may  exceed 
the  contract  price  agreed  upon  between  the  principal  contractor  and  tha 
owner.     Taylor  v.  Murphy,  825. 

IL  AssioNMBNT  or  Right  to  Creatb.  —  A  laborer  or  material  man  cannot 
assign  hia  right  to  create  and  assert  a  lien  by  complying  with  the  statu- 
tory provisions,  and  clothe  the  assignee  with  the  power  to  create  the  lieu 
for  himself.      Mills  v.  La  Verne  Land  Co.,  168. 

12.  Agreement  not  to  File. — An  agreement  by  a  contractor  to  provide 
labor  and  materials  for  the  erection  of  a  building,  and  look  for  his  secur- 
ity solely  to  the  personal  responsibility  of  the  owner,  leaving  the  build- 
ing unencumbered  by  liens,  is  valid  and  binding.   Taylor  T.  Murphy,  825. 

13.  Contract  to  Release  and  Discharge.  —  An  agreement  by  a  house 
builder  with  the  owner  that  the  former  will  "release  and  discharge  tha 
said  houses  from  the  operation  of  all  liens,  either  for  materials  furnished 
or  work  done  in  the  construction  of  the  same,"  is  not  a  waiver  of  the 
right  to  file  a  lien,  nor  a  covenant  that  none  shall  be  filed,  but  a  mere 
promise  to  release  and  discharge  such  liens  as  may  be  filed  prior  to  a 
demand  for  the  payment  of  the  balance  due  on  his  contract.  Taylor  v. 
Mui-phy,  825. 

14.  PBAcncE.  —  An  Affidavit  of  Defense  against  a  mechanic's  lien  stat- 
ing that  the  material  furnished  was  not  such  as  the  building  contract 
required,  and  in  consequence  of  the  defective  character  of  such  mate- 
rials, the  house  was  worth  a  sura  less  than  it  otherwise  would  have  been, 
ftud  claiming  a  defense  to  that  amount,  but  not  stating  wherein  such  ma- 
terial was  defective,  is  insufficient,  as  being  too  general,  and  will  not 
prevent  the  rendition  of  judgment  for  plaintiS"  for  the  amount  claimed. 
2^aglor  v.  Murphy,  825. 

See  Payment,  1. 

MENTAL  ANGUISa. 

See  Railroads,  22. 
Au.  St.  Rep..  Vol.  XXXni.-G4 
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MERGER. 
8m  Mbohanio's  Likh,  7. 

MINES. 
See  Bonds,  2-L 

MINORS. 

Bee  iNFAMTBi 

MISJOINDER. 
Bee  Pabties,  2. 

MISREPRESENTATIONa 
8m  AoBHor,  8;  Sfboivio  PsBvoaMANcs,  3;  Ybndor  ahd  Pubohabkb. 

MISTAKE. 
8m  JwauKxra,  14;  Payment,  2;  Speoitio  pBBroBUAiio^  t, 

MOBS. 
See  EviDBNOB,  S, 

MORTGAGES. 

L  MoBTOAOB  Ain>  Notes  Seoured  Therbbt  CoNSTBtrBO  Tookthbb.— 
When  a  mortgajjre  is  given  to  secure  the  payment  of  several  notes  de- 
scribed  therein,  such  mortgage  and  notes  must  be  constraed  as  oas  wi- 
strument  or  contract.     SchuUz  v.  Plankinton  Bank,  290. 

%,  Pdrohaseb  at  a  Foreclosure  Sale  is  under  no  obligation,  either  moral 
or  legal,  to  reimburse  one  who  bought  the  premises  subject  to  the  debt 
secured  by  the  mortgage  and  assumed  its  payment,  for  sums  of  money 
expended  to  protect  its  equity  of  redemption.     Benskck  v.  Cook,  422. 

t.  Mortgage  of  Pre-emption  Claim  —  Evidence  of  Good  Faith.  —  In  an 
action  to  foreclose  a  mortgage  of  a  pre-emption  claim  on  public  land, 
evidence  of  the  purpose  for  which  the  mortgage  money  was  borrowed 
is  admissible  and  material  to  show  that  the  mortgagor  was  acting  in 
good  faith  and  not  in  collusion  with  the  mortgagee  to  convey  the  title  or 
to  evade  any  provision  of  law.     NoiTis  v.  Heald,  581. 

A,  The  Foreclosure  of  a  Mortgage  doe3  not  Exhaust  the  Lieh  as  to 
subsequent  encumbraacers  who  have  a  right  to  redeem.  They  must  re- 
deem from  the  mortgage  and  cannot  redeem  from  the  sale.  Ausiin  v. 
Bailey,  933. 

&  The  Taking  of  a  Second  Mortgage  on  the  Same  Propertt  to  secure 
a  note  given  for  the  amount  of  a  note  secured  by  the  first  mortgage  and 
for  other  indebtedness,  does  not  operate  to  discharge  such  first  mortgage 
unless  such  was  the  intention  of  the  parties.     Austin  v.  Bailey,  933. 

§,  Patiient,  what  is  Not. —  The  Taking  of  a  New  Note  in  Substitution 
for  one  secured  by  mortgage  does  not  extinguish  the  del)t  evidenced  by 
the  latter  so  as  to  discharge  the  mortgage,  unless  such  was  the  inten- 
tion  of  the  parties,  shown  by  something  besides  what  arises  from  th« 
mere  act  of  substitution,  and  the  reason  is,  that  the  mortgage  secures 
the  debt,  not  merely  the  evidence  of  it;  and  as  a  cliange  in  the  cviilence 
does  not  pay  the  debt,  the  lien  of  the  mortgage  is  not  afifected  by  it 
Austin  V.  Btiiley,  933. 
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f,  BATisrAOTioir,  What  dobs  hot  Amount  to  a.  —  When  premfses  sabjecfe 
to  a  debt  secured  by  a  deed  of  trust  are  conveyed  to  a  purchaser  who 
assumes  the  debt,  and  who  takes  under  a  conveyance  expressly  except- 
ing the  deed  of  trust  from  a  warranty  otherwise  general,  the  trustor  i< 
not  bound  to  pay  off  the  deed  of  trust,  and  when  he  subsequently  bids  ia 
the  property  at  the  trustee's  sale,  and  then  substitutes,  as  purchaser, 
another  party  who  pays  the  price  and  receives  a  conveyance  from  th« 
trustee,  these  circumstances  do  not  show  a  proper  case  for  the  applica> 
tion  of  the  rule  that,  when  one  is  bound  to  pay  a  mortgage  debt  and 
does  BO,  a  satisfaction  and  discharge  of  the  mortgage  is  thereby  effected* 
The  position  and  rights  of  the  party  thus  substituted  as  purchaser  are 
precisely  the  same  as  if  he  had  persjonally  bid  in  the  property  at  tho 
sale.     Bensieck  t.  Cook,  422. 

See  Banes,  6;  Corporations,  41;  Evidence,  10,  12;  Hdsband  and  Wife,  4| 
Judicial  Sales;  Landlord  and  Tenant,  2;  Lis  Pendens;  Mechanic's 
Liens,  4,  6;  Necotiablu  Instuuments,  7;  Public  Land;  Hailroado^ 
7,  8;  UsufiT,  3,  4. 

MUNICIPAL  CORPORATIONS. 
L  Ordtnancks  —  Police  Power.  —  By  the  organization  of  a  city  or  borough 
within  its  borders,  the  state  imparts  to  snch  municipality  the  powers 
necessary  to  the  performance  of  its  functions,  and  to  the  protection  of 
its  citizens  in  their  persons  and  property,  and  the  police  power  is  one  of 
these.  Ordinances  passed  by  cities  and  boroughs  in  the  legitimate  exer- 
cise of  this  power  are  therefore  valid.     Sayre  Borough  v.  Phillipa,  842. 

5.  Extent  of  Police  Power. —  When  the  state  creates  a  city  or  borough,  it 

cannot  confer  upon  the  municipality  powers  that  the  state  does  not  pos- 
sess, nor  can  the  municipality  have  any  better  right  to  adopt  discriminat- 
ing trade  regulations  than  the  state  baa.     Sayre  Borough  v.  Phillipa,  842. 

8.  Police  Power  —  Trade  Regulation  —  Discrimination.  —  A  city 'can- 
not by  ordinance  and  under  pretense  of  police  control  regulate  trade  in 
the  interest  of  resident  dealers,  by  making  the  same  business  lawful  to 
all  who  live  witiiin  the  city  limits,  and  unlawful  as  to  all  who  reside 
outside  thereof.     Sayre  Borough  v.  Phillips,  842. 

4.  Peddler's  License  —  Discriminating  Ordinance.  —  A  city  ordinance 
prohibiting  all  persons  not  resiilents  of  the  municipality  from  engaging 
in  the  business  of  peddling  or  selling  goods  from  house  to  house,  by 
sample  or  otherwise,  without  a  city  license,  is  void,  for  the  reason  that 
it  is  a  trade  regulation  discriminating  against  nonresidents.  Bayn 
Borough  v.  Phillips,  842. 

6.  Power  to  Licen.'<e  Peddling.  —  An  ordinance  prohibiting  the  business  of 

peddling  within  the  municipal  limits  without  a  license  from  the  proper 
municipal  ofBcer  is  a  valid  exercise  of  the  police  power,  but  such  regula- 
tion must  be  directed  against  the  whole  business,  and  not  against  one  or 
•ome  of  the  persons  engaged  in  it.  If  an  ordinance  is  in  reality  directed 
only  against  certain  persons  who  are  engaged  in  a  given  business  or  cer- 
tain commodities,  in  such  manner  as  to  discriminate  between  the  persons 
who  are  engaged  in  the  same  trade  or  pursuit,  in  aid  of  some  at  the  ex- 
pense ut  others,  such  ordinance  is  not  a  police,  but  a  trade  regulation, 
void.  Sayre  Borough  v.  Phillips,  842. 
%,  Prohibitory  License  —  Disckimination,  —  An  ordinance  prohibiting  all 
persons  from  engaging  in  the  business  of  peddling  without  a  city  license. 
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and  fixing  the  price  of  such  liceuse  at  a  6gure  so  high  as  to  make  tbo- 
ordinance  amount  to  a  proliibiLion  and  dostruction  of  such  business,  is 
valid  so  long  as  it  operates  upon  all  persons  impartially;  but  if  it  ex 
•mpts  all  residents  of  the  city  from  its  u))eration,  it  is  void,  because  it 
then  becomes  a  trade  regulation  discritniuatiug  against  noureaideuts. 
Sayre  Borotigh  v.  Phillips,  842. 

7,  License  Fee  for    Inspfj^ion  of  Telkqraph  Poles. — A  mnnicipality 

has  a  li^iht  and  it  is  its  duty,  in  tlie  exercise  of  its  police  power,  to 
supervise  aud  control  the  erection  and  maintenance  of  telegraph  poles 
and  wires  within  its  limits,  aud  an  ordinance  imposing  a  license  of  one 
dollar  per  annum  for  the  inspection  of  each  telegraph,  telephone,  or 
electric-light  pole  within  the  city  limits,  is  a  reasonable  exercise  of 
such  police  power.     Allentown  v.    Western  U.  Tel.  Co.,  820. 

8,  Members  of  a  Municipal  Firb  Dkpartment  are  public  ofBcers,  for 

whose  negligence  the  municipality  is  not  answerable.  No  exception  to 
this  rule  arises  from  the  fact  that  the  negligent  act  complained  of  was 
not  done  at  a  fire,  but  consisted  in  negligently  placing  a  lailder  across 
a  sidewalk  in  front  of  an  engine  house.     DoiLje  v.  Granger,  901. 

9,  Taxation  —  Assessment  of  Public  Pkopekty  for  Local  Improvement. 

Cities  have  power  to  levy  upon  public  groutids  the  special  assessments 
necessary  to  improve  the  streets  and  sidewalks  in  front  of  and  around 
them;  aud  when  the  proper  authorities  refuse  to  pay  such  assessments, 
and  the  property  cannot  be  sold  at  forced  sale,  the  ^mount  thereof  may 
be  adjusted  in  a  judicial  proceeding,  and  the  judgment  enforced  and 
collected  the  same  as  any  ether  judgment  agaiust  the  city  or  county. 
Board  cj  Commissioners  v.  Ottawa,  S9o. 

See  Quo  Warranto,  2-6;  Payment,  3. 

NECESSARIES. 
See  Husband  and  Wifk,  7. 

NEGLIGENCE. 

L  PusADlxa  —  A  declaration  averring  that  the  defendant's  servants  so  negli- 
gently and  carelessly  managed  and  navigated  its  steamer  that  it 
ran  upon  and  sunk  a  vessel  of  the  plaintiff's  testator,  sufficiently  states 
a  cause  of  action.  The  details  which  prove  the  negligence  need  not  be 
set  forth  if  it  sufficiently  appears  that  a  duty  existed  of  which  there  ha* 
been  a  breach.     Parker  v.  Providence  etc.  Steamboat  Co.,  859. 

9,  Ordinary  Cark  is  that  degree  of  care  which  people  of  ordinarily  pru- 
dent habits  could  be  reasonably  expected  to  exercise  under  the  circum* 
stances  of  a  given  case.      Driscoll  v.  Market  St.  etc.  B'y  Co.,  203, 

Si  Who  Answerable  for.  —  It  is  a  general  rule  that  a  party  injured 
by  the  negligence  of  another  must  seek  his  remedy  against  the  per- 
son whose  actual  negligence  it  was  which  caused  the  injury,  and 
that  such  person  alone  is  liable.  An  apparent  exception  to  this  rule  ex- 
ists in  the  cases  of  principal  and  agent  and  master  and  servant.  In 
these  cases,  however,  the  principal  or  master  is  liable  because  the  negli- 
gence of  the  servant  or  agent  is  in  law  chargeable  to  the  master  or  prin- 
cipal.    Engel  v.  Eureka  Cluh,  692. 

C  Pboximate  Cause. — If  a  child  falls  into  a  canal  through  the  culpable 
negligence  or  tort  of  the  state,  and  its  father  tliereupon  pluiigc-i  into 
the  canal  in  an  attempt  to  rescue  his  child  and  both  aio  liiow  u' .i.  U^a 
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death  of  both  !s  a  consequence  of  the  negligence  of  the  state,  and  henoa 
it  is  answerable  for  the  death  of  the  father  as  well  as  of  the  child.  Oilh 
ney  v.  State,  690. 

8.  CONTRIBUTOKY  NegLIQEMOB  NOT  CHABaBABLS  TO  ONE  CALLED  TO  ACT  IH 
EMERGENor,  WHEN.  —  Contributory  negligence  is  not  always  chargeable 
upon  the  failure  to  exercise  the  greatest  prudence  or  the  Ijest  of  judg- 
ment in  cases  where  a  person  is  required  to  act  suddenly  or  in  an  enter* 
gency.     Valinv.  Milwaukee  etc.  R.  R.  Co.,  17. 

6e«  Carriers,  2,  3;  Corporations,  27-29,  32,  33,  36;  Husband  and  Wife, 
6;  Landlord  and  Tenant,  4,  8;  Master  and  Servant,  6,  11,  14, 
16,  17;  Municipal  Corporations,  8;  Railroads,  26,  27,  29,  34-48) 
Sales,  5. 

NEGOTIABLE  INSTRUMENTS. 

L  Possession  AS  Evidence  OF  Ownership.  —  In  an  action  to  recover  on  » 
note  and  to  foreclose  a  mortgage  given  as  security  therefor,  tiie  pos- 
session of  the  note,  although  it  coutaiiiu  no  written  indorsement  or 
transfer  to  the  holder,  is  prima  fade  evidence  of  ownership  as  between 
•uch  holder  and  the  vendee  of  the  mortgaged  premises,  who  purchased 
after  the  execution  of  the  mortgage.     O'Kceffe  v.  FirH  Nat.  Bank,  370. 

2.  Negotiable  Notes  May  be  Transkickreo  by  Mere  I^Ei.ivEiiYand  with- 
out written  iiidorse)nent.     O'Keeffe  v.  Firtit  Nat.  Bank,   370. 

S.  Effect  of  Inuoksement  by  One  not  a  Payee.  —  The  rule  that  when  a 
persoa  indorses  a  negotiable  note  in  blank,  not  being  a  payee  or  indorsee 
thereof,  he  is  to  be  treated  ■prima  facie  as  a  maker,  docs  not  apply  to 
the  indoraeiiicnt  of  a  note  made  payable  to  the  order  of  the  drawer. 
First  Nat.  Bank  v.  Payne,  5'20. 

4.  Effect  of  Indohsement  by  One  not  a  Payee.  —  One  who  indorses  a 
note  made  payable  to  the  order  of  tiie  drawer,  cannot  be  chargod  as  a 
maker,  and  can  only  be  charged  as  an  indorser  when  tlie  contract  is  per- 
fected by  the  indorsement  of  tlie  drawer's  name  as  payee.  First  NcCt, 
Bank  V.  Payne,  520. 

ft.  A  Negotiable  Insthu.men't  Purporting  to  br  Payable  to  the  Maker, 
and  by  lilM  Indor.sed  to  a  third  person  and  l)y  tlie  latter  indor.sed  to 
another,  is  binding  upon  the  maker  as  a  principal  debtor,  and  he  is  lia- 
ble to  pay  tlje  debt  in  preference  to  and  in  exclusion  of  all  the  other 
parties  to  the  paper,  and  they,  in  soma  form  or  otiier,  are  entitled  to 
have  final  recourse  against  him.     Madinon  Square  Bank  v.  Pierce,  751. 

8.  CoRPOiiATioN-.s  — Assignment  of  Book  Accoont.s  —  When  Subject  to 
Defenses. — When  an  insolvent  corporation  buys  soineof  its  capital  stock, 
giving  its  note  secured  by  an  assignment  of  its  book  accounts  in  pay- 
ment therefor,  and  the  payee  of  the  note  transfers  it  as  well  as  the 
book  accounts  to  an  innocent  purchaser  for  value  before  the  maturity  of 
the  note,  such  purchaser  takes  the  note  free  of  all  defenses,  but  he  takes 
the  accounts  subject  to  all  defenses,  and  therefore  subject  to  the  claim 
by  the  creditors  of  the  corporation  that  such  assignment  is  based  upon 
an  illegal  consideration.     Commercial  Nat.  Bank  v.  Burch,  331. 

7.  Mortgage  Securing  Different  Notes  —  Priokity.  —  When  a  mortgage 

is  given  to  secure  several  notes  maturing  at  diflferent  dates,  the  notes 
are  entitled  to  priority  of  payment  from  the  proceeds  of  the  property 
embraced  in  the  mortgage,  in  tho  order  in  which  they  respeotivelj  be- 
come due.     Sehultz  v.  Plankinton  Bank,  290. 

8.  Indohser,  Payment  by,  when  does  not  Discharge  the  Maker.  —  If  » 

negotiable  instrument  payable  to  the  order  of  the   maker  is  indorsed  by 
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him  to  a  third  person,  who,  in  turn,  indorses  it  to  another,  a  paymeat 
made  by  such  third  person  in  partial  discharge  of  hia  liability  as  in* 
dorser  does  not  diminish  the  liability  of  the  original  malier  to  any 
extent,  and  the  holder  is  still  entitled  to  recover  judgment  against  the 
maker  for  the  full  amount  of  the  paper,  tliough  to  the  extent  of  the 
payment  made  by  the  indorser,  the  recovery  must  be  held  in  trust  for 
him.     MadUon  Square  Bank  ▼.  Pierce,  751. 

t.  NsooTiABLK  Instrcmbnts  —  COLLATERAL  SECiTRrrr  AS  AnrBCTiNO. — The 
giving  of  collateral  security  with  a  note  does  not  destroy  its  negotia- 
bility.     Ta/fey  Nat,  Bank  v.  Crowell,  824. 

10.  CoLLATBBAL  AS  AFrECTiNQ.  —  Although  a  note  states  on  its  face  that  it 
is  accompanied  by  collateral  security,  its  negotiability  is  not  thereby 
destroyed.     Valley  Nat.  Bank  v.  Orowell,  824. 

U.  Principal  and  Aoent  —  Corporate  Liability  on  Note. — When  noth- 
ing appears  in  the  body  of  a  note  to  indicate  the  maker,  and  it  is  signed 
by  a  corporate  name,  under  which  name  appears  the  name  of  an  of&cer  of 
the  corporation  with  his  corporate  ofScial  title  affixed,  the  note  is  taken 
eonolusively  to  be  that  of  the  corporation,  although  it  is  in  form  "we 
promise  to  pay."    Beeve  v.  First  Nat.  Bank,  675. 

IS,  Principal  and  Agent  —  LiABiLiir  on  Corporate  Note  —  PRESUMFTioir 
—  £viDEN0E.  — When  nothing  appears  in  the  body  of  a  note  to  indicate 
the  maker,  and  it  is  signed  by  the  name  of  an  officer  of  a  corporation  to 
which  name  is  affixed  his  official  corporate  title,  the  note  ia  ptima /aei« 
that  of  the  person  signing  and  not  of  the  corporation;  but  this  is  a  re- 
buttable presumption,  and  upon  the  ground  of  an  existing  ambiguity 
eoncerning  the  maker,  evidence  is  admissible  to  show  that  it  was  in- 
tended or  was  not  intended  to  be  the  note  of  the  corporation.  Reeve  T. 
First  Nat.  Bank,  676. 

Bee  Barks,  7-12;  Compounding  Trlonies;  Mortoaqss,  1,  6^  6;  Tsusra,  8} 

Witnesses,  5. 

NEWSPAPERS. 
See  Trial,  1. 

NEW  TRIAL. 
8ee  Appeal,  2. 

NEXT  FRIEND, 
See  Insane  Persons,  % 

NONRESIDENTS. 

8m  Makbiaqi  avb  Ditorcb,  12;   Municipal  CoBPOBATiona,  1-0|  Pab. 

TIBS,  3;  Witnesses,  9. 

0 

NONSUIT, 
See  Assault,  3;  Trial,  7,  14 

NOTICK 
Im  Contracts,  1;  Corporations,  6,  7;  Estoppbl;  ExKOtmoK,  4;  Guar. 
DiAN  AND  Ward,  3;  Insurance,  4;  License,  2;  Mkohanio's  Lisa,  10| 
Real  PaorERTr,  2,  3;  Tkusts,  13. 
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NUISANCE. 
Im  Hiohwati,  1-4;  Landlord  ani>  Tenant,  4,  6^  7}  VlJjrnat  and  Sm* 

VAUT,  16. 

OFFICERS. 

8m  OnnoBABi,  1;  Eleotiok.s,  11;  Evidenck,  2;  Jin>aHKNT8,  8,  4;  Lmr 

cinoN*  OF  Actions,  2;  Mumicifal  Corporations,  8. 

OFflONS. 
8«e  Salbs,  8. 

ORDINANCES. 
Sm   Ihtbrbtatr   Commbroi;    Municipal   Corforatioh%   1,  4-6;   Raii^ 

ROADS,  45. 

PARENT  AND  CHILD. 
Se«  Deeds,  1,  3;  Raps. 

PARTIES. 

L  Plkadino  AND  Practice  —  Inconsistent  Defenses. — Parties  litigant  ar« 
aot  allowed  to  assume  inconsistent  positions  in  coart.  Henca  where  a 
married  woman  has  assumed  the  role  of  being  a  proper  and  necessary 
party  defendant  in  an  action  of  ejectment,  she  cannot,  after  being  casi 
in  the  suit,  change  front,  and  insist  that  error  occurred  ia  making  her  a 
party  defendant.     Bensieck  r.  Cook,  422. 

%  Pabties,  Improper  Joinder  of,  Objection  to.  How  Taken.  — If  a  mar- 
ried woman  is  improperly  joined  as  party  defendant,  the  Missouri  statute 
nquires  that  the  objection  to  such  misjoinder  be  taken  by  demurrer,  since 
the  defect  appears  on  the  face  of  the  petition.  If  the  objection  is  not 
taken  in  this  way,  it  is  deemed  to  have  been  waired.  Bensiici  r.  Cook, 
422. 

Ik  Privileges  of  Suitors.— A  Nonresident  Attendinq  a  Court  as  a  Wit- 
ness in  a  suit  to  which  be  is  a  party  is  not  exempt  from  the  service  of 
process  in  another  suit.     Capwall  v.  Sipe,  890. 

8m  ArrsAL,  0;  Judoments,  1,  2;  Partition,  4;  Pleading,  4;  Quo  Wa»> 
RANTo;  Sfkcifio  Performance,  8. 

PARTITION. 
1.  Who  mat  Sub  tor.  —  One  tenant  in  common  cannot  maintain  an  ao* 
tion  for  partition  against  his  cotenant  where  be  baa  been  disseised; 
but  where  it  appears  that  the  defendant  holds  possession  by  virtue  of 
lui  instrument  transferring  the  rights  of  parties  acquired  under  convey- 
ances of  certain  undivided  portions  of  the  lauds,  and  under  a  lease  which 
grants  the  sole  and  perpetual  right  and  privilege  to  enter  upon  said 
lands  for  the  purpose  of  mining,  etc.,  all  the  iron  ore  which  may  be  upon 
or  in  said  lands,  and  contains  the  proviso  that  such  parts  of  the  lands 
M  do  not  contain  iron  ore,  and  such  as  shall  not  be  needed  for  the  use 
of  the  lessees  in  carrying  on  their  business,  shall  *'  remain  in  the  joint 
possession  and  for  the  mutual  use,  etc.,  of  all  the  aforesaid  parties  to 
the  deed,  according  to  their  respective  interests  therein,"  the  possession 
ia  not  antagonistic  or  adverse  to,  but  consistent  with,  the  interests  of 
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the  other  parties  to  the  conveyance  and  the  deed  of  leue.  JTaemtler  ti 
Missouri  Iron  Co.,  431. 

S.  RifJHTS  OF  Onk  Pdrchasino  from  a  Cotknamt  awo  Making  Im- 
provements. —  Where  a  cotenant,  having  received  a  conveyance  o( 
the  interests  of  the  other  cotenants,  sells  a  portion  of  the  land  to  a  bona 
fde  purchaser,  who  erects  valuable  improvements  thereon,  and  the  heirs 
of  one  of  the  original  cotenants  subsequently  obtain  a  judgment  setting 
aside  the  conveyance  of  their  ancestor's  interest,  such  purchaser  will  b« 
entitled  in  a  suit  for  partition  of  the  land  brought  by  his  vendor,  to 
have  tlie  parcel  which  he  has  improved  allotted  to  him,  if  the  partitioa 
may  be  so  made  without  prejutlice  to  the  other  cotenants.  Ferris  t. 
Montgomery  Land  etc.  Co.,  146. 

%,  WuERB  Impuovkment3  HAVE  BEEN  Madb  bt  A  CoTKNANT,  parti- 
tion should  be  so  ordered  that  he  may  receive,  as  hia  share,  the  par* 
eel  upon  wliich  those  iinprovements  have  been  made,  provided  that  by 
such  a  division  full  justice  can  be  done  to  the  claims  of  the  other  co- 
tenants.    Ferris  V,  Montjotnei-y  Land  etc.  Co.,  146. 

A.  Parties. — In  a  suit  for  partition  it  is  indispensable  that  all  coten- 
ants not  uniting  in  the  bill  should  be  maile  parties  defendant,  and 
therefore  since  the  United  States  cannot  be  maile  a  party  without  its 
consent,  a  plea  of  one  of  the  defendants  which  avers  that  the  iuterest 
claimed  by  another  defendant  belongs  to  the  United  States,  will,  if  sus- 
tained by  the  proof,  render  a  final  partition  impossible,  unless  the  United 
States  consents  to  become  a  party  to  the  cause.  Ferris  v.  Montgomery 
Land  etc.  Co.,  146. 

it  An  Advkrsb  Possession  by  a  Cotenant  for  a  period  less  than  the 
time  prescribed  by  law  to  bar  a  possessory  action  is  not  a  gooil  de- 
fense to  a  suit  for  partition,  if  the  statutes  of  the  state  in  which  the 
suit  is  pending  authorize  the  litigation  therein  of  all  questions  of  title 
which  arise  upon  the  pleadings  between  the  tenants  in  commou  ami 
their  privies  who  may  be  parties  to  the  action.  The  fact  that  one  sec- 
tion of  the  statute  declares  that  a  suit  for  partition  may  be  brought 
where  two  or  more  persons  hold  and  are  in  possession  of  the  real  prop- 
erty as  tenants  in  common  does  not  inhibit  an  action  by  a  cotenant  out 
of  possession,  if  he  has  a  preheat  right  of  possession,  W'iston  v.  Stod- 
dard, 697. 

See  Deeds,  5. 

PARTNERSHIP. 

1.  Partnership  Defined.  —  A  partnership  is  a  contract  of  two  or  more  com- 
petent persons  to  place  their  money,  effects,  labor,  and  skill,  or  some  of 
them,  in  lawful  commerce  or  business,  and  to  divide  the  profit  and  bear 
the  loss  in  certain  proportions.     Ooldsmith  v.  Eichold,  97. 

I.  Fiduciary  Relations  between  Partners  —  Rights  Arisinq  from. 

A  partnership  is  a  relation  of  trust,  and  each  partner  has  the  right  to 
have  this  trust  worked  out:  1.  By  having  the  partnership  debts  paid 
with  partnership  effects,  and;  2.  By  having  the  surplus  remaining  after 
paying  the  partnership  set  apart  for  distribution  among  the  several 
partners.     Ooldsmith  v.  Eichold,  97. 

S.  Partnership  Assets  —  Application  of. — ^Vh en  courts  are  called  upon 
to  wind  up  the  affairs  of  a  partnership,  dissolved  by  death,  respect  will 
•Iways  be  had  to  the  fiduciary  relations  between  the  partners,  and,  in  the 
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absence  of  special  cfrcnmatances  to  vary  the  rnle,  the  partnership  ef- 
fects will  be  primarily  applied  to  partnership  del)t3.  The  insolvency  of 
a  deceased  member  is  not  a  ground  for  varying  this  rule.  Goklnmith  T. 
Eiehold,  97. 

4.  Waiveh  of  Partner's  Rioht  to  have  Firm  Assets  Applied  to  Firm 

Debts.  — Tlie  right  of  a  partner  to  have  tlie  partnership  assets  applied 
to  tha  payment  of  partnership  debts  is  not  surrendered  nor  waived 
by  a  will  in  which  he  bequeaths  all  his  estate  and  effects  to  the  other 
member  of  the  firm.     Goldsmith  v.  Eichold,  97. 

5.  The  Application  of  Partnership  Assets  to  the  Payment  of  Partneb- 

8HIP  Debts,  after  the  firm  has  been  dissolved  by  the  death  of  one  of  its 
members,  is  made  not  because  of  any  lien  or  right  which  the  croditors 
of  the  firm  can  assert,  but  because  it  is  the  debtor's  right  to  have  tho 
assets  80  applied.     Qoldsmith  V.  Eichold,  97. 

6L  CfiKonoR's  Suit  against  SauvivoR  —  Election  of  Remedies.  — Apart* 
oership  creditor  who  sues  and  obtains  judgment  against  the  surviving 
member  of  a  firm  as  an  individual  is  not  to  be  regarded  as  having  elected 
to  treat  his  claim  as  an  individual  demand,  and  as  being  thereby  de- 
barred from  asserting  it  afterwards  to  be  a  partnership  debt;  nor  are 
his  rights  affected  by  the  circumstance  that  he  has  joined  a  demand  for 
an  individaal  debt  of  the  surviving  partner  in  the  same  suit.  Goldsmith 
T.  EicJiold,  97. 

y.  Partnership  Creditors  —  When  Estopped  to  Have  the  Firm  Assets 
Applied  to  the  Firm  Ijebts.  — The  benefit  of  the  rule  requiring  the 
application  of  tlie  partnership  assets  t«  partnership  debts  accrues  to  the 
firm  creditors,  but,  as  such  preferred  payment  is  the  result  of  the  co- 
partner's lien,  and  not  of  the  creditors',  it  follows  that,  if  the  partner 
has  done  any  act  by  which  he  surrenders  his  lien  or  estops  himself  from 
asserting  it,  the  creditor  is  equally  estopped.  Goldsmith  v.  Eidiokl,  97. 
See  Limitations  of  Actions,  3. 

PAYMENTS. 

1.  Mechanics*  Liens  —  Evidence  as  to  Kind  of  Payment  —  Practicu.  — 
In  an  action  to  recover  on  a  mechanic's  lieu  filed  by  a  builder  of  a  house 
under  a  contract  that  he  shall  receive  his  pay  in  lime,  the  defendant 
■hould  be  allowed  to  prove  such  contract,  and  a  willingness  to  fulfill  it; 
so  that  the  jury  may  find  the  facts  specially,  and  the  court  may  control 
the  execution,  so  that  upon  a  refusal  to  pay  in  lime,  it  m;iy  issue  for 
money.     Pierre  v.  Marple,  SOS. 

t.  Voluntary  Payments  —  Right  to  Recover.  —  When  a  person  without 
mistake  of  fact  or  fraud,  duress,  coercion,  or  extortion,  pays  money  on 
a  demand  which  is  not  enforceable  against  him,  the  payment  is  deemed 
voluntary,  and  cannot  be  recalled.  This  rule  applies  to  one  who  pays 
a  greater  sum  for  a  license  than  is  demandable  of  right.  Cili/  of  Camden 
V.  Green,  G8G. 

S.  Voluntary  Payments  —  License  Feb  —  Right  to  Rkcover  Back.  — 
When  a  municipality  in  good  faith,  but  under  a  misapprehension  of  law, 
demands  a  greater  sum  than  it  is  legally  entitled  to  for  a  licence  to  carry 
on  a  particular  business,  a  person  who,  with  knowledge  of  the  facts, 
pays  the  sum  demanded,  cannot  recover  the  excess.  City  of  Camden  v. 
Green,  6S6. 

See  Debtor  and  Creditor;  Ejkctmrnt,  2;  JunoMENTS,  15;  Limitatioms 
OF  Actions;  Mechanics'  Liens,  2;  Mortgages,  5-7. 
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PEDDLERS. 

See  IXTSB8TATB  COMMEBOK;   MUNICIPAL  OORFOBATIOXa,  4-4. 

PENALTIES. 
See  DAHAOB3,  I;  Interkst,  I. 

PERSONAL  PROPERTY. 
See  Salks. 

PLEADING. 

L   DkWTINO   TH»  ExECUTIOX   OV  an    InSTBOMKNT  BT   a    OOBPOFATIOir.  —  It 

an  instrument  sued  upon  purports  to  be  signed  by  a  corporation  by  its 
president,  his  authority  to  execute  it  cannot  be  put  in  issue  under  the 
statute  of  Illinois  except  by  a  plea,  verified  by  an  affidavit  denying  ths 
execution  of  such  instrument.  Richelieu  Hotel  Co.  T.  International  He, 
Encampment  Co^  234. 

I.  Evidence.  —  Alleqations  ik  an  Answer  not  Responhtvk  to  the  bill  are 
not  evidence  in  favor  of  the  defendant,  but  to  be  available  as  a  defense 
mnst  be  proved.     Harding  v.  Hawkins,  347. 

Mt  Dilatory  Pleas  are  regarded  with  disfavor,  and  therefore  the  matter 
pleaded  must  be  stated  with  the  highest  degree  of  certainty  attainable 
in  a  plea,  namely,  with  that  degree  which  is  known  in  law  as  "  certainty 
to  a  certain  intent  in  every  partitsular,"  and  must  anticipate  and  exclude 
all  such  supposable  matter  as  would,  if  alleged  on  the  opposite  side,  de- 
feat the  plea.     Capwell  v.  Sijie,  890. 

4i  Privilege  of  Witnesses. — A  dilatory  plea  alleging  that  the  defendants 
in  the  action  were  served  with  process  while  they  were  in  attendance 
upon  the  court  as  witnesses  in  the  suit  of  ^  v.  £  is  not  sufficient  if  it 
fails  to  state  that  they  were  not  parties  to  such  suit  as  well  as  witnesses 
therein.     CapiocU  v.  Sipe,  890. 

it  Ir  THE  General  Issue  is  Pleaded,  and  a  stipulation  entered  into  and 
an  order  of  the  court  thereon  made  to  the  effect  that  the  defendant  shall 
have  the  right  to  prove  any  matter  which  would  be  admissible  if  spe- 
cially pleaded,  the  defendant  cannot  be  prejudiced  by  the  sustaining  of 
a  demurrer  to  a  special  plea  interposed  by  him.  RicheUeu  Hold  Co,  r. 
International  etc.  Encampment  Co.,  234. 
See  Marbiaqe  amd  Divorce,  4,  10;  Neoliqbnck,  1;  Trial,  SL 

PLEDGK 
BrrscT  o»  Reducing  to  Judgment.  — A  creditor  who  holds  the  note  of  a 
third  person  indorsed  to  him  by  his  debtor  as  collateral  security  for 
his  debt  may,  after  maturity,  reduce  the  collateral  to  judgment.  The 
judgment  will  then  take  the  place  of  the  collateral  and  stand  as  security 
for  the  payment  of  tho  debt,  but  satisfaction  of  the  debt  is  also  a  satis- 
faction of  the  jidgra  nt,  upon  which  no  action  can  thereafter  be  main« 
taiued.     Haidii.g  v.  ilawkiivi,  347. 

POLICE  POWER. 
See  Municipal  Corporations,  1-3,  7. 
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POSSESSION. 

Sm  CHATTSI.  MOBTaAQKS;    CORFURATIONS,    7;    FRAUDULXirT  OOKTVTANOSS) 

Landlord  and  Tenant,  1;  Larceny;    Nkqotiablji  iNbTRUMBNTa,  1} 
Partitiom,  1,  6. 

POWERS. 
See  UaDBT,  4. 

PRE-EMPTION. 
See  MoBTQAOKS,  3;  Public  Lakss. 

PRESUMPTION. 
8m  Assattlt,   I;  Carriers,    I;  Criminal    Law;  Damaqks,  1;   Dkkds,  St 
Etidknok,  4-8;  Husband  and  Wife,   1-3;  Insurasck,  1,  14;  Nkgo* 
TiABLE  Ikstbumxmts,  12;  RAILROADS,  37;  Sales,  4;  Trial,  4;  Wills,  8. 

PRINCIPAL  AND  AGENT. 
See  Agbnot. 

PRIVATE  WAYSL 

See  Easements. 

PRIVILEGE. 
8e«  SxscunoN,  1;  Parties,  3;  Witmzssxs,  QL 

PRIVITY. 
See  Contracts,  4. 

PROCESS. 
SuKUOKB  —  Contradiction  of  Return.  —  An  officer's  return  on  a  snnunon^ 
showing  that  he  has  personally  served  a  copy  thereof  on  the  defendant* 
may  be  contradicted  by  the  latter,  but  nnless  it  clearly  appears  from 
the  evidence  that  the  return  is  false,  it  will  be  sustained  by  the  ooarL 
Wilaon  r.  Shipman,  660. 
t»»  Cobpobations,  39,  40;  Judgments,  13,  14;  Marbiaob  akd  Diyobob, 
12;  Parties;  Plkadinq,  4;  Witnesses,  9l 

PROOFS  OP  LOSS. 
See  Inscbancb,  1-7. 

PUBLICATION. 
See  Libel. 

PUBLIC  LANDS. 
ICOBTOAoa  Of  Pre-emption  Claim  —  Validity  of.  —  An  ordinary  mort> 
gage  of  his  claim  by  a  pre-emptor  of  public  laud  prior  to  the  time  of 
making  his  final  proofs  is  valid  and  is  not  a  grant  or  couveyance  within 
the  prohibitory  clause  of  section  2262,  Revised  Statutes  of  the  United 
States,  providing  that  any  grant  or  conveyance  which  such  pre-emptor 
may  have  ina<le,  exce[)t  in  the  hands  of  bona  fide  purchasers  for  value, 
shall  be  null  a.nd  void.  Norris  v.  H'ahl,  58 1, 
See  Mortgages,  3. 
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PUBLIC  POLICY. 
See  Contracts,  5,  8. 

QUALIFICATIONS. 
See  TiUAL,  1. 

QUO  WARRANTO. 
1.  Thb  Making  o»  a  Corvoration  a  Party  Defkndant  in  a  proceeding  by 
quo  warranto  under  the  allegation  that  it  is  a  corporation  de  facto,  accom- 
panied by  allegations  from  which  it  appears  that  it  is  not  a  corporation 
de  jure,  does  not  admit  the  corporate  capacity  of  such  defendant,  nor 
preclude  the  plaintiff  from  inquiring  into  its  right  to  be  a  corporation. 
The  corporation  de  facto  is  not  only  a  proper,  but  ia  also  a  necessary 
party  defendant.    People  v.  Montecito  Water  Co.,  172. 

f.  VlLLAQB  OrOANIZATION  —  AtTAOK  BY  QuO  WARRANTO  ON  PETITION  FOB 
Organization.  — In  quo  warranto  proceedings  to  determine  the  validity 
of  a  village  incorporaticm  under  the  Illinois  statute,  parol  evidence  ia 
admissible  to  contradict  the  petition  for  incorporation,  and  to  show 
that  at  the  time  of  filing  it  the  territory  did  not  have  the  required  popu« 
lation,  notwithstanding  the  recitals  in  such  petition  to  the  contrary. 
Kamp  v.  People,  270. 

8.  ViLLAOK  Orqanizatign  —  ATTACK  BY  Quo  WARRANTO.  — Under  the  Illi- 
nois statute,  the  duties  imjiosed  upon  a  county  judge  in  respect  to  the  pe- 
tition for  incorporation  and  the  steps  to  be  taken  thereunder,  are  purely 
ministerial,  and  not  judicial,  and  his  action  in  calling  an  election  for 
village  trustees  is  not  conclusive  of  the  validity  of  the  incorporation, 
which  may  be  attacked  by  quo  tvurraiUo,  and  tlie  recitals  in  tlic  petition 
for  organization  may  be  contradicted  by  parol  evidence  in  such  proceed- 
ing.    Kamp  V,  People,  270. 

4.  ViLLAGB  Organization — Justification  on  Quo  Warranto  —  Suffi- 
ciency OF  Answer.  —  When  the  validity  of  the  incorporation  of  a  village 
under  the  Illinois  statute  is  attacked  by  quo  warranto,  the  incorporators 
must  justify,  and  in  doing  so,  must  allege  in  their  answer  and  prove  the 
jurisdictional  facta  necessary  to  the  validity  of  such  incorporation,  and 
their  failure  to  allege  such  facts  will  not  excuse  them  from  proving 
them,  as  their  existence  is  essential  to  such  justification.  Kamp  v.  Peo- 
pfe,  270. 

ft.  Village  Organization  —  Quo  Warranto  —  Estoppeu  —  When  the 
validity  of  the  incorporation  of  a  village  is  attacked  on  quo  warranto  by 
the  state,  its  introduction,  in  evidence,  of  the  petition  for  incorporation, 
merely  for  the  purpose  of  identifying  the  records  to  be  used  in  the  ex- 
amination of  witnesses  to  contradict  its  recitals,  vrill  not  estop  it  from 
introducing  evidence  to  contradict  such  recitals.     Kamp  v.  Peovle,  270. 

6.  Village  Organization  —  Laches  as  Defense.  —  When  the  validity  of 
the  incorporation  of  a  village  is  attacked  by  quo  warranto,  and  the  stat- 
ute of  limitations,  or  laches  in  prosecuting  the  action,  is  not  set  up  in 
the  answer,  no  such  defense  will  be  presumed  or  considered.  Kutnp  v. 
People,  270. 

See  Corporations, 

RACE  DISTINCTION. 
See  Civil  Rights. 
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RAILROADS. 

L  Emikknt  Domain  —  Public  Use  —  Taking  PnoPERxr  for  Railroad  is. 
Railroads  are  quasi  pablic  corporatioiLs,  and  the  taking  or  daina^iug  of 
private  property  for  their  coastructioa  or  maiiiteuauce  is  a  public  use 
for  which  just  compensation  must  be  made.  Penn  tic  In».  Co.  v.  Meiu, 
273. 

t.  Eminent  Domain  —  Invitation  to  Looatb  Railroad  —  Estoppel  to 
Claiu  Damages. — When  tlie  owner  of  property  urges  or  iuduces  a 
railroad  company  to  locate  its  ruad  ou  an  adjacent  street  he  will,  aft«r 
the  invitation  hag  been  acted  lipon,  be  estopped  from  claiming  damages 
or  enjoining  tlie  operation  of  tlie  road,  but  to  create  such  estoppel  thera 
nnst  be  some  afSmiative  act  by  such  owner,  in  reliance  upon  which  the 
railroad  company  has  acted  to  its  prejudice.  The  fact  that  such  owuer 
requested  an  alderman  to  vote  for  an  ordinance  granting  the  right  to 
the  company  to  locate  its  road  on  the  street,  when  it  does  not  appear 
that  such  vote  was  necessary  to  the  passage  of  the  ordinance,  does  not 
estop  him  from  recovering  for  damages  to  his  business  arising  from  the 
location  and  operation  of  the  road.     Perm  etc.  Ins.  Co.  v.  Heiss,  273. 

IL  Eminent  Domais — Land  Injured  by  CoNSTRucrrioN  of  Railroad. — 
Measure  of  DAMAORa  to  land  arising  from  t'le  location  and  construe* 
tion  of  a  railroad,  is  the  difference  between  the  market  value  of  the 
property  immediately  before  and  immediately  after  the  construction  of 
the  road.     Beck  v.  Penmylvania  etc.  R.  R.  Co.,  8'22. 

4.  Eminent  Domain  —  Damages  for  Land  Taken  by  Railroad  —  Evi 
DSNOE  OF  Value.  — Evidence  of  the  price  paid  ou  sales  of  other  land  in 
the  neighborliood,  is  competent  on  an  inquiry  as  to  the  value  of  laud  taken 
for  railroad  purposes  only  when  there  is  a  substantial  similarity  between 
the  properties.  The  rule  does  not  apply  when  the  conditions  are  so  dis- 
similar as  not  easily  to  admit  of  reasonable  comparison,  and  nuich  must 
be  left  to  the  discretion  of  the  trial  court  in  tlie  determination  of  the 
preliminary  question  as  to  whether  the  conditious  are  fairly  comparable 
or  not.     Laing  v.  United  New  Jersey  R.  R.  etc.  Co. ,  682. 

I,  EJminent  Domain  —  Damage  to  Puivatb  Property  —  Right  of  Actiom 
—  Measure  of  Damages.  —  In  case  of  damage  to  private  property  from 
the  location  and  construction  of  a  railroad,  a  right  of  action  accrues  upon 
the  completion  of  the  road  to  recover  not  only  present  but  prospective 
damages,  but  the  injured  party  may  bring  his  action  at  auy  time  within 
five  years  from  the  accruing  of  the  right.  He  may  wait  until  his  perma- 
nent damages  have  become  susceptible  of  absolute  proof  before  bringing 
hia  action,  if  brought  within  the  five  years,  and  then  recover  his  perma- 
nent damages  instead  of  sooner  bringing  the  action  and  resorting  to  proof 
of  prospective  damages  arising  from  the  operation  of  the  road.  Penn  etc. 
Ilia.  Co.  V.  Ileiss,  273. 

0,  ICminknt  Domain  —  Damage  to  Private  Property  —  Measure  of  Dam- 
ages to  Tenant. — When  the  business  of  a  tenant  is  injured  by  the 
location  and  operation  of  a  railroad  iu  front  of  the  leased  premises,  the 
measure  of  damages  which  may  be  recovered  by  the  tenant  is  limited 
to  the  loss  of  probable  profits  in  his  business  as  shown  by  the  evitlence 
froni  the  time  of  the  construction  of  the  road  and  its  opuratiou  to  such 
time  as  the  tenant  might,  by  the  exercise  of  orilinary  diligence,  liava 
procured  another  place  of  business  equally  eligible  for  the  transaction 
of  his  business,  including  a  reasonable  time  for  removal.  Penn  etc.  Ins, 
Co.  V.  Ueisa,  273. 
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7.  Eminent  Domain  —  Damaoe  to  Private  Propertt  —  Judgment  fob, 

WUETHER   BlNDINQ   ON    MoRTGAQKES   OF    RaIT.ROAD. A   judgment   hj 

default  agaiast  a  railroad  for  damages  to  adjoining  property,  arising 
from  the  oonatruotion  and  operation  of  the  road,  is  not  binding  as  to 
unonnt  on  a  mortgagee  of  the  company  not  a  party  thereto,  and  in  • 
contest  between  such  mortgagee  and  the  owner  of  the  property  damaged 
as  to  priority  of  payment  out  of  the  proceeds  of  a  sale  of  the  road  and 
property  under  foreclosure,  the  court  may  reopen  such  judgment  and 
require  a  reassessment  of  the  damages.     Penn  etc.  liia,  Co.  r.  Heist,  273. 

t.  Eminent  Domain — Property  Taken  or  Damaged  bt  Railroad  —  Re- 
covery AGAINST  Mortgageks—  Pkiohity  OF  LiEN. —  When  a  mortgagee 
of  the  bonds  and  property  of  a  railroad,  is  notified  by  the  face  of  the 
bonds  that  they  are  issued  upon  a  projected  and  unfinished  road,  be 
takes  with  notice  that  the  right  of  way  must  be  acquired  in  some  of  the 
recognized  modes  known  to  the  law,  and  that  when  the  road  is  built 
through  cities,  damages  may  thereby  be  caused  for  which  compensation 
must  be  made,  and  when  such  damages  have  accrued  and  have  been  re- 
duced to  judgment,  the  fact  that  the  bonds  and  the  mortgage  were 
executed  prior  to  the  recovery  of  such  judgment,  will  not  give  the  mort- 
gage any  priority;  on  the  contrary,  upon  a  foreclosure  thereof,  the  judg- 
ment for  damages  must  be  first  satisfied  out  of  the  proceeds  of  the  fore- 
closure sale  of  the  railroad  property.     Penn  etc  Ins.  Co.  v.  Heiss,  273. 

•.  Eminent  Domain  —  Measure  of  Damage  to'Pkivate  Property  —  Stat* 
UTB  OF  Limitations.  —  Whenever  a  right  of  action  for  damages  for 
injury  to  private  property  from  the  location,  construction,  and  operation 
of  a  railroad  has  accrued,  and  the  action  has  been  brought  within  the 
period  of  the  statute  of  limitations,  proof  may  be  made  of  the  permanent 
damages  to  the  property,  and  the  recovery  being  once  for  all,  may  in- 
clude all  damages  flowing  from  the  location  and  ordinarily  skillful 
operation  of  the  road.     Penn  etc.  Ins.  Co.  v.  Heiss,  273. 

10.  Eminent  Domain  —  Damage  to  Private  Property— Survivai,  of  Ac- 
tion.—  Wiien  a  cause  of  action  has  accrued  for  damages  to  private  prop- 
erty from  the  construction  of  a  railroad,  and  suit  has  been  instituted 
therefor  in  the  lifetime  of  the  party  damaged,  the  right  of  action  will 
survive  and  pass  to  his  personal  representative  upon  his  death  and  not 
to  his  heir  or  devisee.     Penn  etc.  Ins.  Co.  v.  Heiss,  273. 

11.  Eminent  Domain  — Town  Lots  —  Elements  of  Damage.  —  When  part 
of  several  contiguous  town  lots  used  and  treated  by  the  owner  as  one  tract 
is  appropriated  by  a  railroad  company  for  a  right  of  way,  the  measure  of 
his  damages  is  the  value  of  the  strip  actually  appropriated,  and  the 
diminution  in  the  value  of  the  portion  remaining  resulting  from  the 
proper  construction  and  careful  operation  of  the  road.  He  is  not  lim- 
ited in  his  recovery  to  the  land  descril^ed  in  the  petition  of  the  company, 
nor  the  award  of  the  commissioners,  but  may  show  the  direct  effect  upon 
all  of  his  land  accompanying  or  flowing  from  such  appropriation.  Atchi- 
son etc.  R.  R.  Co.  V.  Boerner,  637. 

i?.  Eminknt  Domain  —  Use  of  Streets  by  Railroad  —  Damages. — When 
a  railroad  acquires  the  right  to  lay  its  tracks  in  the  streets  of  •  city, 
it  is  not  required  to  institute  condemnation  proceedings  in  respect  to 
damages  which  may  accrue  to  owners  of  property  abutting  thereon; 
and  when  no  part  of  such  property  is  taken  for  such  public  use,  the 
owner  is  not  entitled  to  have  proceedings  instituted  under  the  eminent 
domain  law  to  ascertain  what  damages  his  property  may  sustain  in 
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consequence  of  tbe  constmctioa  and  operation  of  the  railroad.  He  La 
remitted  to  his  actioa  at  law  to  recover  hia  damages,  which  mast  all  b« 
recovered  in  one  action.    Penn  etc  Ins.  Co.  v.  Neiss,  273. 

13.  Strkets  —  Use  OF,  by  Railroad  —  DAMAOBii.  —  A  railroad  company  i« 
liable  for  all  direct  physical  damage  accruing  to  a  coutiguoua  or  abut- 
ting landowner  from  the  construction  and  operation  of  such  railroad 
in  the  street,  although  no  land  is  actually  taken;  and  in  such  case,  the 
damages,  past,  present,  and  future,  to  which  the  landowner  is  entitled* 
must  be  recovered  in  one  action.    Penn  etc  Ins.  Co.  r.  Heisa,  273. 

14.  Eminent  Domain  —  Street  Occdpied  by  Railroad  —  Elements  o» 
Damage. —  In  estimating  damages  arising  to  an  adjoining  owner  from  the 
occupation  of  a  street  by  a  railroad,  not  only  the  narrowing  of  the  street, 
but  the  greater  risk  of  fire,  and  the  increased  noise,  dust,  and  amoka 
occasioned  by  the  nearer  approach  of  passing  trains,  are  matters  to  b« 
considered  in  view  both  of  the  use  then  made  of  the  property,  and  its 
probable  future  uses.      Laing  v.  United  New  Jemey  R.  R.  etc  Co.,  682. 

15.  Streets  — Use  of  by  Railroad — Injunction  — Damages. —  An  injunc- 
tion will  not  lie  at  the  suit  of  an  abutting  property  owner,  when  the 
entry  upon  a  street  by  a  railroad  is  under  the  authority  of  the  munici- 
pal agency  invested  with  the  control  of  such  street.  In  such  case,  the 
abutting  property  owner  has  an  adequate  remedy  at  law  in  an  action  to 
recover  his  damages,  and  there  is  no  ground  for  the  interference  of  a 
court  of  equity.     Penn  etc  Im.  Co.  v.  Hels8,  273. 

16.  Eminent  Domain  —  Injdryto  Easement  in  Street  —  Damages  to  Ad- 
joining Owner.  —  An  abutting  lot  owner  may,  by  action  at  law,  recover 
damages  for  the  interference  with  his  easement  in  tiie  street  by  a  rail- 
road company,  when  part  of  his  property  has  been  taken  for  the  right 
of  way;  provided  such  damages  are  not  included  in  those  awarded  for 
such  taking,  and  the  part  taken  is  so  far  distant  as  to  make  the  inter- 
ference with  the  easement  in  the  street  a  separate  and  distinct  injury. 
Atchison  etc  R.  R.  Co.  v.  Boeruer,  637. 

17.  Streets — Use  of  by  Railroad  —  Damages  as  against  Encumbrancers 
or  Alienees.  — When  the  property  of  an  abutting  owner  is  taken  or 
damaged  by  the  construction  or  operation  of  a  railroad  in  a  street,  he  is 
entitled  to  compensation  for  the  injury  received,  as  against  the  encum- 
brancers, alienees,  or  successors  of  such  railroad,  and  its  franchises  and 
property,  unless  he  has  done  some  act  amounting  to  a  waiver  of  hia 
right,  or  by  which  he  is  estopped  from  asserting  it.  Penn  etc  Ins.  Co.  v. 
Heiss,  273. 

18.  Streets — UsK  of  by  Railroad — Damages  as  against  Alibnek  ob 
Encumbrancers. —  Wlien  tlie  property  of  an  abutting  owner  is  damaged 
by  the  construction  of  a  railroad  in  the  street,  he  may  be  without  means 
of  redress  until  by  appropriate  proceedings  he  has  had  the  extent  and 
amount  of  his  damage  ascertained;  but  when  the  damages  are  ascertained 
in  the  mode  provided  by  law  the  right  of  such  owner  to  the  payment  of 
the  same  as  compensation  out  of  the  railroad  property  is  absolute  as  a 
condition  to  the  continued  appropriation  of  the  street  to  such  public  use 
wherel)y  the  injury  is  inflicted,  and  it  is  not  in  the  power  of  the  railroad 
company  by  alienation  or  enciiinbrance  of  its  property  to  defeat  this 
right,  and  the  alienee,  encnmUrancer,  or  successor,  will  take  with  notice 
of  the  provisions  of  law  restricting  the  power  to  take  or  ilainage  private 
property  for  a  public  use,  and  subject  to  the  burdon  cast  upon  the  rail- 
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r<Micl  company  by,  througli,  or  under  whicli  Bucli  interest  fa  aeqntred» 
Penn  etc.  Ins.  Co.  v.  Ileiat,  273. 
19l  Liarti-itt  for  the  Loss  of  a  Doa  Through  thr  Acts  of  a  Cow. 
DUCTOR  AND  BAori.\aB  Master.  —  If  a  passenger's  dog  is  removed, 
by  the  order  of  the  conductor,  from  a  passenger  car  and  received 
for  transportation  by  the  baggage  master,  these  acts  are  done  appar- 
ently within  the  course  of  the  employment  of  those  oflScials.  Hence, 
if  the  baggage  master  accepts  the  dog  for  carriage,  without  drawing  the 
attention  of  the  passenger  to  a  rule  of  the  company  which  requires  th» 
payment  of  a  fee  for  the  carriage  of  dogs,  and  afterward  refuses  to  de- 
liver the  dog  to  the  passenger  at  the  station  which  he  had  announced  to 
be  his  destination,  unless  that  fee  is  paid,  whereupon  the  animal  is  takea 
on  to  another  station  and  there  lost,  the  company  is  liable  for  that  loss. 
The  fact  that  a  special  rule  regarding  the  carriage  of  dogs  had  been  pro- 
mulgated is  no  defense  in  such  a  case,  where  the  evidence  shows  that 
the  attention  of  the  passenger  was  not  called  to  the  rule,  and  that  he 
had  DO  knowledge  or  notice  of  it.  Kansas  City  etc.  R.  R.  Co,  ▼.  Ili'jdon^ 
119. 

SOl  PaSSRVQKR,  LlABTLITr  FOB  WaONOFULLT  EjECTINO.  — THAT  A  CONDUC- 
TOR WAS  HoNKSTLY  MisTAKBN  in  believing  that  a  passenger  had  not  paid 
bis  fare  does  not  constitute  any  defease  to  an  action  by  the  latter  to  re- 
cover  damages  for  his  wrongful  expulsion  from  the  car.  Oorman  v.  South' 
em  Pac  Co.,  157. 

fll.  MBA.SORK  or  Damaqks  fob  Wrongful  ExpaLsioN  of  a  passenger  in  or* 
dinary  case,  witliout  needless  violence  or  insult,  and  from  which  no 
bodily  injury  results,  is  the  cost  of  a  ticket  from  the  point  of  expulsion 
to  the  passenger's  destination,  together  with  an  allowance  for  such  dam> 
ages  as  actually  result  from  loss  of  time.  Oorman  t.  Southern  Pac  Co-t 
157. 

f2.  In  Allowing  Damages  for  the  Wrongful  Expulsion  of  a  Fassxn- 
OER  from  a  railway  car,  accompanied  with  nndue  violence,  and  by  abuse 
and  insult,  the  jury  is  entitled  to  consider  the  ignominy  endured,  his 
mental  sufferings,  and  i.nmiliation  and  wounded  pride  which  one  in 
bis  condition  of  life  and  standing  in  the  community  would  experience. 
Ooi-manv.  Southern  Pac,  Co.,  ITT. 

SB.  An  Action  of  Tort  will  lie  to  recover  damagos  for  the  wrongful  expul- 
sion of  a  passenger  from  a  railway  car,  and  though  the  complaint  al« 
leges  a  contract  for  carriage,  the  action  is  not  for  breach  of  the  con- 
tract, but  for  tort  by  breach  of  duty.  Oorman  v.  Southern  Pac.  Co.,  157. 

1|L  ExEMi'LART  Damages  may  be  allowed  by  a  jury  in  an  action  for  the 
wrongful  expulsion  of  a  passenger  from  a  railway  car,  if  in  such  expul- 
sion the  defendant  was  guilty  of  oppression,  fraud,  or  violence,  actual 
<w  presumed.     Oorman  v.  Southern  Pac.  Co.,  157. 

fft.  Damages  for  Expelling  Passengers,  when  not  Excessivk. — If  the 
evidence  tends  to  prove  that  after  a  passenger  had  surrendered  his 
ticket,  the  conductor  denied  that  fact,  and  demanded  the  payment  of  ad- 
ditional fare,  and  being  refused,  grabbed  the  passenger  suddenly  by  the 
coat  collar,  shoved  him  out  of  the  door,  pulled  him  to  the  platform,  and 
shoved  him  down  the  steps,  a  verdict  awarding  five  hundred  dollars 
damages  cannot  be  regarded  as  excessive,  nor  as  indicating  that  the  jury 
acted  under  the  influence  of  passion  or  prejudice.  Oorman  v.  Southern 
Pac,  Gp.«  157. 
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16.  NEaLiaKHCi  OF  ■Railroad  —  EvidencbofFailurb  to  Om  Warning.  — 
When  one  lawfully  upon  the  premises  of  a  railroacl  company  is  injured 
by  the  sudden  backing  of  a  car,  evidence  that  no  signal  of  warning  waa 
given  is  admissible  on  the  issue  of  negligence  aa  part  of  the  rcM  gtttm, 
SpotU  V.   Wafjosh  etc  R"y  Co.,  5X1. 

f7.  Neqlioencb  of  Railroad  — Evidencb.  — When  one  lawfully  upon  th« 
premises  of  a  railroad  company  is  injured  by  the  sudden  backing  of  % 
car,  evidence  tliat  the  company  had  prior  notice  of  his  employment  and 
presence  about  its  tracks  is  admissible  on  the  issue  of  negligenoo.  SpoCU 
T.   Wabash  etc  R'y  Co.,  531. 

28.  Railroads  —  Duxr  to  Persons  Lawfully  upon  Premises.  —  A  railroad 
company  must  exercise  at  least  ordinary  care  and  reasonable  diligenoo 
to  prevent  injury  to  a  person  lawfully  upon  its  premises.  SpotU  T. 
Wabash  etc  R'y  Co.,  531. 

29.  Nbolioence  of  Railroad  to  Servant  of  Anothbr  Company.  — When  a 
person  employed  by  an  elevator  company  to  unload  freight  cars  belong- 
ing to  a  railroad  company,  and  standing  on  one  track,  is  killed  without 
any  signal  of  warning,  and  while  in  the  exercise  of  ordinary  eare,  by 
the  sudden  backing  of  other  cars  upon  an  adjacent  track,  where  be  is 
standing  while  an  unloaded  car  is  being  weighed,  the  railroad  company, 
having  prior  notice  of  his  employment  and  presence  about  the  tracks,  la 
guilty  of  negligence  and  liable  in  statutory  damages.  Spotta  r.  Wabeuh 
etc.  Ry  Co.,  531. 

Ml  AasDMFnoN  of  Risks  by  Employees.  —  An  employee,  when  he  enters 
upon  his  service,  assumes  the  ordinary  risks  incident  thereto,  and  also 
the  extraordinary  risks  of  which  he  has  notice  or  of  which,  in  the  usual 
•xcrcise  of  his  faculties,  he  ought  to  have  notice.  Bou  v.  NoHJiem  Pae, 
R.  R.  Co.,  75G, 

11.  Duty  to  Furnish  Safe  Appliances  for  Employees. —  An  employee, 
upon  entering  the  service  of  a  railroad  company,  has  the  right  to  a«> 
■ume  that  tiie  railroad  and  its  appurtenances  are  so  constructed  as  to  rea* 
der  him  safe  in  the  performance  of  his  duties,  and  that  he  will  not  heed» 
lessly  be  exposed  to  any  extraordinary  risk  of  which  he  has  no  notic*. 
Boss  V.  Norlhem  Pac  R.  R.  Co.,  756. 

52.  Dangerous  Appliances.  —  An  employee  does  not  assume  the  risk'arising 
from  the  erection  of  a  high  switch  stand  and  signal  so  near  the  track 
that,  at  best,  it  clears  the  cars  but  a  few  inches,  particularly  when  h« 
knows  that  the  rules  of  the  company  forbid  the  erection  of  any  sueh 
structure  in  such  position;  and  the  mere  fact  that  he  has  passed  it  ser* 
eral  times  while  riding  to  and  from  his  work  upon  one  of  the  defend- 
ant  company's  trains  is  not  sufficient  to  charge  him  with  knowledge  of 
the  danger  to  which  its  position  exposes  him.  Boss  v.  Northern  Pae. 
R.  R.  Co.,  756. 

53.  A  Railroad  Using  thb  Cars  of  a  Connectino  Linb  is  Liable  to  the 
same  extent  as  if  they  were  its  own,  if  such  cars,  when  received  and 
used,  are  in  a  condition  dangerous  to.its  employees.  Reynold*  Y.  Boston 
etc  R.  R.  Co.,  908. 

SIk  If  Cars  are  Brought  upon  a  Road  with  Couplings  o»  a  Mors  Dait- 
0ER0U3  Character  than  those  which  a  brakeman  has  been  in  the  habit 
of  using,  and  he  is  ignorant  of  their  different  couplings  and  of  their  dan- 
gers and  the  mode  of  avoiding  them,  it  is  nej^'lJL'ence  on  the  part  of  a 
railway  corpora!  ion  anil  its  agents  to  permit  such  brakoman  to  work 
AM.  bT.  Rkp.,  Vol.  XXXJll.  —  oo 
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witli  ears  liavTng  sncTi  couplings  without  giving  him  warnfng  of  lb* 
danger  to  which  he  is  exposed  and  instructing  him  how  to  avoid  mob 
danger.     ReynohU  v.  Boston  etc  R.  R.  Co.,  908. 

tS.  Nkoliqinob  —  Natural  and  Probahi.e  CoNSKQiTENcie. — When  a  rail> 
road  employee,  in  boarding  the  train  which  is  to  take  him  back  to  th« 
depot  near  which  he  is  working,  goes' with  several  other  employees  to  th« 
front  end  of  a  car,  at  which,  unknown  to  him,  there  is  a  looked  door  which 
prevents  ingress  to  the  car,  and  being  unable,  on  account  of  the  imme* 
diate  starting  of  the  train,  to  seek  an  entrance  by  the  other  door,  re> 
mains  on  the  platform,  and  while  in  that  position,  is  struck  by  a  high 
switch  stand  which  stands  dangerously  near  the  track,  the  injury  &• 
received  is  a  natural  and  probable  consequence  of  the  negligent  retention 
of  the  switch  stand  in  such  a  position.  Boaa  v.  Northern  Pac.  R.  R.  Co., 
756. 

Si.  Neoliokkot  —  Peoximate  and  Remote  Cause.  — The  action  of  the  fel- 
low-workmen of  a  railroad  employee  in  crowding  him  so  close  to  the  side 
of  the  platform  of  a  oar  that  he  is  struck  by  a  high  switch  stand  which, 
owing  to  the  negligence  of  the  railroad  company,  has  been  erected  dan* 
gerously  near  the  track,  does  not  break  the  direct  causal  connectioa 
between  the  negligence  and  the  injury.  Bosa  v.  Northern  Pac  R.  B» 
Co.,  758. 

87.  Injubi«s  to  Ehplotxbs  —  Contbibutort  Neoliqencb.  — An  employe* 
who  fails  to  take  the  place  npon  a  car  which  the  defendant  company 
has  provided  for  him,  and  occupies  a  more  dangerous  po.<ition,  is  pre« 
■umed  to  be  guilty  of  such  contributory  negligence  as  will  defeat  a 
recovery  for  injuries  received  by  him  while  in  that  position,  and  to  over- 
come that  presumption  he  must  show  that  he  occupied  the  more  dan* 
gerous  position  through  no  fault  or  negligence  of  his  own,  and  not  from 
choice.     Bos»  v.  Northern  Pac.  R.  R.  Co.,  756. 

88.  Neqligbnoe,  Contributory,  when  a  Question  fob  the  Jurt. — 
Whether  a  brakeman  was  guilty  of  contributory  negligence  in  attempt- 
ing to  couple  cars  in  the  manner  which  he  did  is  a  question  for  the  jury, 
if  he  was  inexperienced,  and  ignorant  of  the  perils  to  which  he  was  ex- 
posed, and  his  employer  had  not  given  him  proper  instructions  to  aid 
him  in  avoiding  such  dangers.  Reynolda  V.  Boston  etc  R.  R.  Co.,  908. 

89.  Master  and  Servant  —  Vice  Principal  —  Track  Foreman  is  Not.  — 
A  railroad  track  foreman  who  has  control  of  a  gang  of  track  repairers,  is 
not  a  vice  principal  as  to  the  men  under  him,  and  the  railroad  company 
is  not  liable  for  his  negligence  resulting  in  an  injury  to  one  of  them. 
Spancake  v.  Philadelphia  etc.  R.  R.  Co.,  821. 

40.  Contributory  Neoliqencb,  Question  of.  Should  be  Submitted  to 
Jury,  when.  — The  proof  of  contributory  negligence  must  be  clear  and 
decisive,  not  leaving  room  for  impartial  and  unbiased  minds  to  arrive  at 
any  otlier  conclusion,  in  order  to  warrant  any  absolute  direction  to  tiie 
Jury  on  that  ground.  When,  therefore,  plaintiff's  intestate  is  killed 
at  a  crossing  by  a  locomotive  of  the  defendant  under  the  following  cir- 
•umstances,  the  question  of  the  contributory  negligence  of  the  deceased 
■hould  be  submitted  to  the  jury,  and  it  is  error  to  direct  a  verdict  for 
the  defendant.  The  locomotive  with  only  a  tender  and  snow  pilot  at- 
tached was  running  north  at  a  high  rate  of  speed;  there  weis  no  regula- 
train  due  at  the  time;  the  deceased,  having  just  unhitched  bis  horsea 
from  a  sled,  at  a  point  about  thirty  feet  east  of  the  crossing,  was  driving 
them  westward  across  the  track,  his  view  to  the  south  being  greatly  il 
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aot  antirely  obstructed  by  piles  of  logs  and  other  obstraotlons,  nntfl  ho 
came  within  fifteen  feet  of  the  track,  when  the  forefeet  of  his  near  horM 
were  over  the  rail.  The  day  was  cold,  wiudy,  and  bluatery;  it  was  snoir* 
ing  some  and  the  snow  was  drifting,  the  wind  blowing  from  the  north* 
eaiit;  the  locomotive  approached  with  much  less  noise  than  an  ordinary 
tri>in  would  make,  and  those  in  charge  of  it  gave  no  signal  by  bell  or 
whistle;  the  deceased,  when  eight  or  nine  feet  from  the  track,  saw  the 
locomotive  one  hundred  and  sixty-four  feet  away,  but  had  no  time  for 
deliberation  or  to  observe  its  unusually  high  rate  of  speed,  and  was 
■truck  by  it  before  he  could  get  acrosis  the  track.  Valin  v. _MilvHiukea 
etc  R.  R.  Co.,  17. 

il.  Neoliqenck  of  Defendant  Question  for  Jury,  though  ContributohT 
Nkolioence  on  Plaintiff  'a  Part,  when.  — In  an  action  against  a  rail* 
road  company  to  recover  damages  for  the  death  of  the  plaintifiF's  intes* 
tate,  the  negligence  of  the  deceased  will  not  enable  the  company  to  escape 
liability  if  the  act  which  caused  the  injury  was  done  by  the  defendant 
after  it  discovered  his  negligence,  and  it  could  have  avoided  the  injury 
by  the  exercise  of  reasonable  care  and  prudence;  and  if  the  deceased 
was  not  a  trespasser,  such  supervening  negligence  need  not  be  gross  ia 
order  to  authorize  a  recovery.  When,  therefore,  the  engineer  of  a  loco* 
motive  by  which  tlie  plaintiff 'a  intestate  was  killed  at  a  railroad  crossing 
testifies  that,  wlien  five  hundred  and  forty  feet  from  the  crossing  he 
saw  the  deceased  and  his  team,  the  heads  of  the  horses  being  then  within 
eight  or  nine  feet  of  the  track;  that  they  were  hea  led  as  if  they  were 
going  to  cross,  but  he  did  not  think  they  would  cross;  that  they  were 
then  standing  still,  but  when  he  got  within  a  few  yards  of  them  the 
deceased  made  a  dive  to  go  across;  that  when  he  saw  them  he  did  not 
think  it  prudent  to  sound  the  whistle  for  fear  it  would  frighten  the  horses 
onto  the  right  of  way;  that  after  striking  them  he  reversed  the  engine 
and  stopped  the  locomotive  within  three  hundred  and  fifty  feet;  and 
another  intelligent  witness,  who  was  at  the  time  standing  near  the  scene 
of  the  accident,  testifies  that  the  deceased  and  his  horses  did  not  stop 
at  any  timo  after  they  started  from  a  point  about  thirty  feet  from  the 
track  until  they  were  struck  by  the  locomotive,  —  the  case  should  be 
submitted  to  the  jury,  and  it  is  error  to  direct  a  verdict  for  the  defend* 
ant.      Valin  v.  Milwaukee  etc.  R.  R,  Co.,  17. 

42.  Railroad  Crossing,  Duty  of  Person  AppROACuiNa.  —  The  rule  that  • 
person  suddenly  put  in  a  position  of  great  peril  by  the  negligence  of  an- 
other is  not  responsible  for  an  unwise  choice  of  a  mode  of  escape,  is  not 
applicable  to  the  case  of  a  traveler  approaching  a  railroad  track  where 
he  knows  trains  are  frequent,  and  where  his  view  is  unobstructed.  He 
is  bound  to  the  exercise  of  ordinary  care,  and  if  he  fails  in  this,  and  is 
injured  in  consequence  thereof,  he  cannot  recover.  It  is,  therefore, 
error  to  instruct  the  jury  that  when  a  person  approaches  a  railway 
track,  and  sees  a  train  coining,  he  may  attempt  to  cross  in  advance  of 
it  or  not,  as  ho  pleases,  and  is  not  chargeable  with  negligence,  however 
rash  his  act,  because  he  acted  on  his  judgment.  Liermann  v.  Chicago  etc 
Ky  Co.,  37. 

iS,  Street  Railways.  —  The  Fatlurb  to  Ring  a  Bell  at  a  Street  Cboss- 
INO  as  required  by  a  reasonable  municipal  ordinance  is  negligenoe  and 
renders  the  company  answerable  to  a  person  injured  by  an  accident  of 
which  such  failure  was  the  proximate  cause.  DiucoU  T.  Marlxi  Si.  etc 
R'y  Co.,  203. 
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41.  Street  Rail  ways,  OarbRkquirbd  of  Pedestrians  at  Crossinqs.— Th» 
•are  exacted  of  persons  crossing  ordinary  steam  railways  running  through 
the  country  at  comparatively  long  intervals  of  time  is  greater  and  more 
•triot  than  that  exacted  of  persons  crossing  the  streets  of  a  crowded 
eity  over  which  street  railways  are  operated.  DriscoU  v.  Market  St.  etc 
n'y  Co.,  203. 

45.  Stkeet  Railways  cannot  bb  Excused  rRou  Ringino  a  Bell  at  the 
crossing  as  required  by  a  municipal  ordinance  because  the  hands  of  the 
gripinan  were  necessarily  otherwise  engaged.  DriscoU  ▼.  Market  St.  etc 
R'y  Co.,  203. 

46.  Street  Railways  when  exercising  due  care  are  not  responsible  to  a  per- 
son who  in  a  careless,  reckless,  absent-minded  way  runs  suddenly  in 
front  of  a  moving  car  and  is  injured  before  there  is  time  to  stopii.  Dri»' 
eoll  T.  Market  Street  etc  R"y  Co.,  203. 

47.  Street  Railways. — A  Person  in  Charos  or  A  Street  Cab  has  thb 
Right  to  Assume  that  people  will  not  suddenly  undertake  to  cross  in 
front  of  it.     DriscoU  v.  Market  Street  etc  R'y  Co.,  203. 

48>  Neolioenob  Contributory,  when  a  Question  ros  the  Jury.  —  If  a 
street  railway  car  ran  over  a  pedestrain  at  a  street  crossing,  and  there 
was  a  failure  to  ring  the  bell  as  required  by  a  reasouable  municipal 
ordinance,  and  the  night  was  dark  and  foggy,  the  question  whether  the 
person  injured  was  guilty  of  contributory  negligence  in  attempting  to 
cross  in  front  of  the  car  cannot  be  decided  by  the  court  as  a  matter  of 
law,  but  should  be  submitted  to  the  jury.  DriscoU  v.  Market  Street  etc 
Ky  Co.,  1'03. 

See  Eminent  Domain;  Highways,  6;  Witnesses,  2,  3. 

RAPE. 
SviDXNOB.  —  A  Father  may  bb  Convicted  of  the  rape  of  hie  daughter 
under  fourteen  years  of  age  on  her  uncorroborated  and  contradicted 
testimony,  and  although  no  force  was  used  and  she  failed  to  complain  of 
the  wrong  done  her.     State  v.  Wilcox,  551. 

RATIFICATION. 
See  Corporations,  16;  Frauds  S. 

REAL  PROPERTY. 

1.  LatbraIi  Support.  —  A  landowner  who  exercises  his  right  to  remore  tho 
earth  from  his  own  premises,  adjacent  to  another's  building,  must  uso 
ordinary  care  t<5  cause  no  unnecessary  damage  to  his  neighbor's  property. 
Larson  v.  Metropolitan  etc  R'y  Co.,  439. 

8.  Lateral  Support  —  Notice  —  Alteration  ot  Plan  ot  Excavation.  — . 
Where  a  landowner  has  actual  notice  of  the  fact  that  an  excavation  is 
being  made  adjacent  to  his  house,  but  is  also  assured  by  the  authorized 
agent  of  the  person  for  whom  it  is  made  that  the  earth  will  be  taken 
out  in  a  manner  which  the  evidence  of  experts  shows  to  be  customary 
and  reasonably  safe,  he  has  a  right  to  assume  that  the  course  foretold 
will  be  followed,  at  least  until  he  had  notice  to  the  contrary  and  a 
proper  opportunity  thereafter  to  act  upon  such  later  notice;  and  if  an 
injury  to  his  house  results  from  this  change  in  the  plan,  before  he  has 
had  sufficient  time  to  take  sneasures  for  its  protection,  the  party  for 
whom  the  work  is  done  will  be  liable  for  damages.  Larson  r.  Metropol- 
itan etc.  R'y  Co.,  43'J. 
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8.  Lateral  Support  —  Excavation,  Chano*  in  Mode  ot.  — The  fact  that 
an  additional  outlay  would  be  necessary  to  carry  out  the  work  of  ez« 
oavatiun  in  "sectiona"u  immaterial  when  the  person  excavating  has 
expressly  promised  to  pursue  that  method,  and  thus  led  the  owner  of 
the  adjacent  premises  to  act  upon  that  hypothesis  and  refrain  from 
takin.g  steps  which  would  otherwise  have  been  reasonably  necessary 
and  prudent  to  insure  the  safety  of  his  property.  Under  such  circum* 
stances  the  proposed  method  must  be  continued,  or  timely  notice  of  a 
ohange  of  plan  given  to  the  adjacent  proprietor.  Larson  r.  Meti-opolUcm 
etc  Ay  Co.,  439. 

See  LiOBM8Bj  Mastsb  and  Servant,  12;  Specific  Fzrformancb,  1|  Vn* 

DOA  AND  FaBCHASBR. 

REBUTTAL. 
See  Trial,  4-6;  Wixmesses,  5. 

RECEIPTS. 
See  Carriers,  1,  2;  WAREHousEMEir. 

RECEIVERS. 

L  Order  Appointino  —  Collateral  Attack.  —  When  the  court  appointing 
a  receiver  for  an  insolvent  coiporatii)n  has  jiirisiliction  of  the  subject- 
matter  and  of  the  parties,  its  order  appointing  the  receiver,  no  matter 
how  erroneous,  cannot  be  collaterally  attaclied.  Commercial  Nat.  Bank 
V.  Burch,  331. 

f.  Receivers,  Jcrisdictiox  of  orur-R  Courts  Over.  — No  conrt  can  inter- 
fere with  tlie  custody  of  property  hoUl  hy  another  court  throut;h  a  receiver, 
but  may  establish  hy  its  judgment  a  debt  against  the  receivership,  which 
must  be  recognized  even  by  the  court  granting  the  receiver,  and  is  not 
open  to  revisif^u  bj  it,  if  the  court  had  jurisdiction  of  the  subject-matter 
and  the  parties.  Such  a  judgment,  however,  merely  establishes  the  ex- 
istence and  extent  of  the  claim;  the  manner  in  wiiich  it  shall  be  paid  is 
onder  the  control  of  the  court  which  appointed  the  receiver,  Oay  ▼, 
Bricrjield  Coal  etc  Co.,  122. 

See  Li3  Pendens. 

RECONCILTATION. 
See  Marriage  and  Divorce,  14. 

RECORDS. 
See  Afpkal}  Certiorari;  Evidence,  G;  Judgments,  I,  2,  B,  9, 10^  If}  Lavb* 

lord  and  Tenant,  2. 

REDEMPTION. 
See  MoKTOAGES,  4. 

RELATIVES. 
See  Services. 

REMOVAL  OF  CAUSEa 
See  Jurisdiction,  4. 


1030  Index. 

RENTS. 
Bm  OoTurAVor,  3;  Landlord  and  Tsnant,  2;  8;  La  Ttavam, 

RESCISSION. 
8«e  Bonds,  4;  Contracts,  Z. 

RES  GESTiB. 
8e«  BviDKNOK,  9,  14;  Railroads,  28. 

RES  JUDICATA. 
See  JuooMENTS,  4. 

RESTRAINT  OF  TRADE. 
See  Contracts,  5-8. 

REVOCATION. 
See  LiCKNSs. 

RIGHT  OP  WAY. 
8m  Eassments,  3;  Railroads,  8,  II,  IflL 

RIPARIAN  RIGHTS. 

See  WATEEC0UR8K8. 

ROYALTIES. 
See  Bonds,  4. 

SALES. 

L  TVhbn  OoJiPLBTiSD. — A  sale  of  personal  property  passes  the  title  M 
M  between  the  vendor  and  vendee  when  such  property  has  been  deaig* 
Dated  and  set  apart  by  the  former,  if  such  is  the  intent  of  the  parties, 
though  the  vendor  is  not  to  make  delivery  of  the  goods  antil  afterwards. 
Commonwealth  v.  He^s,  810. 

i,  Whkn  Titlb  Passes  —  Intent.  —  The  passing  of  title  upon  a  sale  of 
personal  property  depends  upon  the  intention  of  the  parties  to  be  d»> 
rived  from  the  contract  and  its  circumstances.  Actual  delivery,  weigh- 
ing, and  setting  aside  are  only  circumstances  from  which  such  intentioo 
may  be  inferred.     Commomoealih  ▼.  Hess,  810. 

Bi  When  and  where  Completed.  —  When  a  person  doing  business  is 
one  county  receives  an  order  there  for  goods  from  a  customer  in  Ka» 
other  county,  and  in  pursuance  of  such  order  sets  the  goods  ordered 
apart,  and  charges  them  to  such  purchaser,  afterwards  delivering  them 
by  wagon,  common  carrier,  or  otherwise,  the  sale,  though  made  oa 
credit,  is  completed  and  the  title  passes,  as  between  the  vendor  and 
vendee,  when  the  goods  are  set  apart  and  charged  to  the  latter.  Com' 
mnnwedllh  v.  Hess,  810. 

4.  Waiver  o?  Right  to  Disaffirm. — Delivery  of  goods  sold  npon  coa* 
dition  that  they  shall  be  paid  for  on  delivery  raises  a  presumptioa 
that  the  sale  is  absolute,  and  if  payment  is  not  made  as  agreed  upon, 
the  vendor  must  proceed  to  recover  the  goods  with  all  reasonable  dili- 
gence under  the  circumstances.     Failure  to  pursue  this  right  while  others 
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bay  the  gooda  as  the  property  of  the  vendee  who  is  clothed  with  appar- 
ent title,  will  constitute  a  waiver  on  the  part  of  the  vendor  of  his  right 
to  retake  or  recover  thom.     Leathtrbury  v.  Connor,  672. 

§»  Keolioencb  —  Liability  of  the  Manufaoturer  of  a  Defective  Artiolb 
TO  Third  Persons. — One  who  makes  and  sells  a  piece  of  machinery 
is  not  liable  to  persons  other  than  the  vendee  for  injuries  caused  by  its 
Iireakage,  unless  such  machinery  is  of  an  inherently  dangerous  char- 
acter, and  he  has  failed  to  make  known  its  true  nature,  or  unless  he 
•old  it  knowing  it  to  be  defective  without  informing  the  vendee  of  the 
defect.  The  fact  that  the  defendant  must  be  charged  with  the  knowl- 
edge that  the  machinery  would  be  operated  by  such  other  persons  is 
not  a  sufBcient  reason  for  holding  the  vendor  liable  to  them  for  the  con- 
sequences of  mere  negligence  on  his  part  in  using  poor  materials  or 
putting  them  together  unskillfully.  He'aer  T.  Kingsland  etc.  Mfg.  Co.f 
482. 

C  Contract  "on  Sale  and  Return  "  is  an  Agreement  by  which  goods  are 
delivered  by  a  wholesale  to  a  retail  dealer,  to  be  paid  for  at  a  certain 
rate  if  sold  again  by  the  latter,  and  if  not  sold,  to  be  returned  within  a 
reasonable  time,  if  no  time  is  specified.  What  is  such  reasonable  time 
depends  upon  the  circumstances  of  each  case.     House  v.  Beak,  307. 

7,  Under  a  Contract  "on  Sale  and  Return,"  if  the  vendee  returns  the 

goods  within  a  reasonable  time,  no  time  being  specified  for  their  return, 
the  contract  of  sale  is  at  an  end;  if  he  does  not,  the  sale  becomes  abso- 
lute, and  the  price  of  the  goods  may  be  recovered  in  an  action  for  goods 
sold  and  delivered.     House  v.  Beak,  307. 

8.  Under  a  CoNTRAcr  "on  Sale  and  Return,"  Property  in  the  Goods 

Passes  to  the  Purchaser,  subject  to  an  option  in  him  to  return  them 
within  a  reasonable  time.  If  the  price  is  fixed  at  the  time  of  the  sale 
and  delivery  of  the  goods,  the  purchaser  deals  with  them  as  his  own, 
disposes  of  them  as  he  pleases,  for  cash  or  on  credit,  is  under  no  obliga- 
tion to  give  any  account  of  his  disposition  of  tliem,  and  is  only  liable  to 
pay  for  them  at  a  price  fixed  beforehand,  without  reference  to  the  price 
at  which  he  sells  them.     House  v.  Beak,  307. 

fL  Contract  "on  Sale  or  Return  "  — Liability  of  Purchaser.  —  Contract* 
"on  sale  or  return  "are  subject  to  a  condition  subsequent  that  if  the 
goods  are  not  sold  they  shall  be  returned.  The  property  in  the  goods 
vests  presently  in  the  vendee,  defeasible  on  the  performance  of  the  con- 
dition; and  if  the  vendee  disables  himself  from  performing  the  conditioD 
or  fails  to  perform  it  within  a  reasonable  time,  his  liability  to  pay  the 
price  fixed  becomes  unconditional,  and  the  plaintifif  may  declare  as  upon 
an  indebitatus  assumpsit.     House  v.  Beak,  307. 

10.  Contract  "on  Sale  or  Return" — Liability  of  Purchaser.  — Pur- 
chaser  of  goods,  to  be  paid  for  at  a  given  price  when  sold,  and  those  not 
sold  to  be  returned,  is  liable  for  all  the  goods  at  the  price  agreed  upon 
when  none  are  returned  for  more  than  three  years,  and  no  offer  to  re- 
turn them  is  made  when  a  statement  of  the  account  is  rendered.  Houst 
Y.  BeaJc,  307. 

IL  Contract  "on  Sale  or  Return  "  —  Liability  of  Purchaser.  —  Under 
a  contract  "on  sale  or  return,"  the  buyer  makes  himself  liable  for  the 
price  fixed  by  refusing  to  return  the  property  upon  demand  made  by  the 
seller;  but  if  the  seller  does  not  want  the  property,  and  makes  no  de. 
mand  for  it,  the  buyer  will  become  liable  for  the  price  fixed  upon  fail- 
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ing  to  retara  the  property  within  •  reasonable  time.    Houm  r.  Beak^ 
307. 
See  Corporations,  13-16;  Execution;  Executors  and  ADMiNisTRATOBSt 
Gdardian  and  Ward;  Intoxicating  Liquors;  Landlord  and  Tm* 
ANT,  3;  Mechanic's  Lien,    1;  Trade-makes,  2;  Vendou  axu  Pvb^ 

OUASEB. 

SATISFACTION. 
JuDaHSMTs,  9,  15;  MoBTOAOsa,  5-7. 

SCHOOLS. 
See  UsuBT,  1. 

SEED-GRAIN  STATUTES. 
See  Statutes. 

SEPARATE  MAINTENANCE. 
See  Mabbiaok  and  Divorce,  14,  IS. 

SERVICES. 
1.  Contracts  for  Compensation  for  Services  Rendered  btRelattvis— 

Kindred,  Who  Dkemed  to  be.  —  When  services  are  rendered  to  each 
other  by  the  members  of  a  family,  or  by  remote  kindred,  or  bj' those 
who  stand  in  the  place  of  kindred  living  together  as  one  household,  the 
law  does  not  imply  a  promise  to  pay  on  the  part  of  the  recipient  from 
the  mere  voluntary  rendition  and  acceptance  of  such  services.  In  order 
to  recover,  the  plaintiff  must  affirmatively  show  either  that  an  express 
contract  for  remuneration  existed,  or  that  the  circumstances  under 
which  the  services  were  rendered  were  such  as  indicate  a  reasonable  ex- 
pectation that  tliere  would  be  compensation.     Di<hroio  v.  Durand,  678. 

1,  Relatives — Wno  Deemed  to  be  when  Services  are  Voluntarily  Ren. 
DERED.  — A  promise  to  pay  for  services  to  each  other  voluntarily  ren 
dered  by  the  members  of  a  family  living  together  as  one  household  is 
Bot  implied  from  the  mere  rendition  and  acceptance  of  such  servicee, 
even  though  such  parties  are  only  remote  kindred,  or  though  not  related 
by  blood  tliey  stand  in  the  relation  of  kindred  to  each  other.  Diabroyg 
T.  Durand,  678. 

SLANDER. 

I.  Words  which  Impute  a  Criminal  Intention  to  another  are  not  action- 
able.  Hence  an  action  cannot  be  sustained  for  saying  of  the  plaintiff 
that  he  ia  going  to  start  and  maintain  a  house  of  ill-fame.  Fanning  v. 
Chace,  877. 

1.  Lanquaqb  which  Amounts  to  a  Mere  Assertion  ob  Opiniok  as  to 
WHAT  WILL  BE  THE  FoTORE  CONDUCT  or  character  of  another  is  not 
actionable.     Fanning  v.  Chace.,  %11, 

%  Slander  op  Title  of  Letters  Patent  renders  the  person  ottering  th« 
■lander  liable  for  damages,  and  therefore  a  complaint  which  alleges  that 
the  defendant  has  falsely  and  maliciously  notified  persons  to  whom  the 
plaintiffs  were  about  to  sell  their  device  that  it  infringed  the  defend- 
ant's patent,  states  a  cause  of  action.  FUnt  v.  HtUdiimon  etc  Burner 
Co.,  470. 

See  Injunctions,  3-5. 
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SPECIFIC  PERFORMANCE. 

L  Spkcttio  Ferformanor  of  a  contract  to  coavey  real  property  will  not  h% 
decreed  whea  it  is  shown  that  it  was  entered  into  through  a  misappre* 
hension  of  both  parties  in  believing  that  the  legal  title  was  vested  in  th« 
vendor,  and  it  appears  that  this  defense  can  be  interposed  by  the  ven« 
dor  when  it  is  the  purchaser  who  ia  seeking  a  decree  for  specifio  per« 
fonnance.      Hatch  v.  Kizer,  258. 

&  CoNTRACr  Obtained  by  Dkceit.  —  One  who  asks  specifio  performance  of 
a  contract  in  tlie  procurement  of  which  he  has  practiced  deceit  is  always 
an  unwelcome  suitor  in  a  court  of  equity  and  will  generally  be  denied 
relief.       Brown  v.  Pitcairn,  834. 

Si  Grounds  for  Rkfusinq.  —  Omission  or  mistake  in  a  contract  for  the 
sale  of  land,  or  that  it  is  unconscientious  or  unreasonable;  or  that  thera 
has  been  concealment,  misrepresentation,  or  unfairness,  are  some  of  th« 
causes  which  will  induce  a  court  of  equity  to  refuse  specific  perform^ 
ance.     Broiun  v.  Pitcairn,  834. 

4.  When  will  be  Refused. — Though  a  contract  is  valid  at  law,  equity 
will  not  enforce  it  specifically  unless  the  transaction  is  free  from  fraud 
or  surprise.     Brown  v.  Pitcairn,  834. 

6.  When  Refused  —  Degree  of  Proof.  —  A  much  leas  degree  of  proof  is 
required  to  induce  a  court  of  equity  to  refuse  specific  performance  of 
a  contract  for  the  sale  of  land  than  ia  required  to  reform  it  or  to  set  it 
aside.     Broion  v.  Pitcairn,  834. 

6.  When  Refused  —  Contract  Obtained  by  Deceit.  —  When  a  contract 

for  the  sale  r.f  land  is  obtained  by  deceitful  representations  made  by 
and  on  behalf  of  the  vendee  that  he  intends  to  use  the  property  for  the 
erection  of  dwelling  houses  when  in  fact  he  intends  to  use  it  for  a  black- 
smith shop,  sjiecific  performaace  of  tiie  contract  will  be  refused.  Broum 
▼.  Pitcairn,  834. 

7.  Laches.  — Great  delay  in  complying  with  a  contract  for  the  purchase  of 

real  estate  or  in  filing  a  bill  to  enforce  tiio  rights  of  a  party  to  such 
contract,  amounts  to  an  abandonment  of  it  on  his  part,  and  forbids  the 
interference  of  equity  in  his  behalf;  hence  tlie  specific  performance  of  a 
contract  for  the  purchase  of  realty  will  not  be  ordered  if  the  complain- 
ant has  delayed  for  eight  years  after  the  time  he  was  entitled  to  a  con« 
reyance  by  the  terms  of  his  contract  before  he  filed  his  bill  for  specifio 
performance.     Hatch  v.  Kizer,  253. 

8.  Parties.  — A  decree  for   specific  performance  which  includes  the  wif« 

of  the  defendant  who  is  not  a  party  to  the  proceeding  is  erroneoua  and 
will  be  reversed.     Brown  v.  Pitcairn,  834, 

STATES. 
6m  Elsctions,   1;  Interstate  Commerce;  Judgments,  8,  4)  MttnioifaIi 

CoKi'oi:ATioNS,  1,  2;  Negligenck,  4» 

STATUTE  OF  FRAUDS. 
See  liiUSTs,  6. 

STATUTE   OF  LIMITATIONS. 
See  LiMXTATiOMS  of  Actions. 
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statutes. 

L  BxxT>-OBAtK  STATTrm,  Natdrb  of  the  OBtiQATioir  Tkcukrwd  ST  A<v 
cnmifo  Aid  Under.  —  The  obligation  which  rests  apon  a  person  who 
has  received  temporary  aid  from  a  county,  in  accordance  with  the  proris- 
ions  of  the  seed-grain  statutes,  to  repay  to  the  county  the  value  of  the 
•eed  grain  lent,  is  not  a  tax  in  any  sense  of  the  word,  bat  a  debt  par* 
and  simple,  and  no  legislative  fiat  can  alter  its  true  character.  Teatman 
r.  King,  797. 

t.  Constitutional  Law  —  Obligation  ot  Contracts  —  Sekd-orain  Stat- 
in'ES,  Priority  of  Liens  on  Land  Created  by.  —  A  provision  in  » 
■eed-grain  statute  which  declares  that  the  debt  for  grain  famished  to 
indigent  farmers  in  accordance  therewith  shall  be  "a  first  lien  upon  the 
real  estate  of  the  person  assisted,"  is  within  the  constitutional  inhibition 
against  the  impairment  by  a  state  of  the  obligation  of  contracts,  in  so 
far  as  it  attempts  to  make  such  lien  paramount  to  those  to  which  the 
land  wa«  subject  when  the  statute  was  passed.  Teatman  t.  King* 
797. 

Bee  Corporations,  4;  Elections;  Estates;  Evidence,  4;  Guardian  ah» 
Ward,  3;  Interest,  2;  Interstate  Commerce;  Marriage  and  Di- 
TORCB,  6;  Master  and  Servant,  16;  Partitiox,  6{  Pcbuo  Lands^ 
Warehousemen,  3, 

STOCK. 
See  Corporations,  12,  13,  17-22. 

STOCKHOLDERS. 
See  Corporations,  12,  14,  15,  21-26,  Si. 

STPvEET  RAILROAOa 
See  Railroads,  43^8. 

STREETS. 
See  Railroads,  2,  12-18. 

SUBCONTRACTORS. 
See  Mechanic's  Liens,  8-10. 

SUBSCRIPTION. 
See  Corporations,  5-8, 

SUFFRAGE. 
See  Elections. 

SUICIDE. 
See  Evidence,  7;  Insurance,  13^  X4L 

SUMMONS. 
See  Process, 

SURETYSHIP. 
See  Banks,  2;  Compounding  Felonies;  Judgments,  8. 
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SURVIVAL  OF  AcnoNa 

See  Railroads,  10. 

TAXES. 
See  Statutes. 

TELEGRAPH  POLES. 
See  Mdnicipal  Corporations,  7. 

TENANTS  IN  COMMON. 
See  CoTBNANor;  Paktitioh. 

THEATRES. 
See  Civil  Rights. 

TORTS. 
Bee  AaKNor,  3;  Contracts,  4;  Railuoads,  23. 

*  TOWNSHIPS. 

See  Highways,  5. 

TRACTION  ENGINES. 
See  Highways,  3-5. 

TRADE-MARKS. 

L  Pictttri  ot  Fish  Used  in  Trade-mark,  Meaning  or.  —  The  piotnre  of  a 
fish  nsed  in  a  trade-mark  before  the  words,  "  Brothers  "  "  Brothers  and' 
Co.," or  "Wagon,"  is  to  be  regarded  as  simply  another  way  of  designs* 
ting  the  surname  "  Fish"  as  the  founder  and  originator  of  the  particular 
make  of  wagons  manufactured  and  sold  by  him.  Fish  Bros.  Wagon  Oik 
T.  La  Belle  Wagon  Works,  72. 

f.  Trade-mark,  Right  of  Assignee  or  Pdrchaserto  Use. —  When  a  mana* 
factory  of  wagons  in  which  the  names  of  the  founders  of  the  business 
and  a  rebus  to  represent  their  surname  have  been  used  as  trade-marki^ 
is  sold  and  assigned  to  a  corporation,  the  corporation  acquires  by  the  sal* 
and  assignment  the  good  will  of  the  original  business,  and  the  right  to 
use  such  names  and  rebus  as  trade-marks,  although  they  were  not  speoi* 
fically  mentioned  in  any  of  the  transfers  of  the  business  to  the  corpora, 
tion.  But  if  there  has  been  no  agreement  to  give  to  the  corporation,  the 
exclusive  right  to  use  such  names  and  rebus  as  trade-marks,  a  new  firm 
composed  of  such  original  founders  of  the  business  transferred  to  th« 
corporation  may  use  the  same  names  and  rebus  in  advertising  wagona 
made  by  them,  provided  they  do  not  use  them  in  a  way  calculated  to 
induce  persons  to  buy  the  same  as  and  for  those  manufactured  by  the 
corporation.  The  new  firm,  however,  has  no  right  to  represent  that 
their  business  is  the  same  as  that  oric;inally  conducted  by  them.  Fiak 
£ro$.  Wagon  Co.  r.  La  Belle  Wujon  Works,  72. 

TRESPASS. 
See  Judgments,  2, 
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TRESPASSERS. 
See  Lamdlobd  and  Tknaxt,  9. 

TRIAL. 

L  Jurors — QuALiFiOATioys  op — Opinion  from  Rbadino  Nkwspapmu  — A 
juror  who  states  upon  bis  examinatioa  that  he  has  formed  aud  expressed 
an  opinion  about  tlie  case  from  what  lie  has  read  in  newspapers  aud  from 
hearsay  which  it  would  take  evidence  to  remove,  hut  who  states  that  he 
does  not  know  the  accused,  ha^  no  bias  or  prejudice  against  him,  and 
can  fairly  and  impartially  try  the  case  according  to  the  law  and  the  evi« 
dence,  and  a  true  verdict  render,  is  competent  to  act  as  a  juror  ander 
•ubdivision  11  of  section  287,  criminal  practice  act  of  Montana  touch- 
ing the  qualifications  of  jurors.     Stale  v.  Slucerin,  600. 

SL  Evidence  Impkoperly  Procured. —  When  pap'jrs  are  ofifered  in  evidence, 
the  court  can  take  no  notice  of  how  they  were  obtained,  whether  legally 
or  illegally,  properly  or  improperly,  nor  will  it  form  a  collateral  issue  to 
try  that  question.  Hence  if  a  prisoner  writes  a  letter  to  his  wife  and 
intrusts  it  to  iiis  daughter  for  delivery,  and  another  daughter  securei 
possession  of  it  and  proluces  it  at  his  trial,  it  is  admissible  in  evidence 
against  him.     State  v.  Mathers,  922. 

%,  Under  a  Plea  that  the  Defendant  did  not  Seal,  Exeoctk,  tjpv.  Db« 
LIVER  THE  Bond  as  set  forth,  he  may  sliow  that  it  was  executed  in  blank 
before  a  justice  of  the  peace  who  was  autli<irized  to  insert  certain  agree- 
ments in  the  blanks,  and,  disregarding  his  instructions,  inserted  *a 
entirely  different  agreement.     likluuxla  v.  Day,  704. 

4.  Evidence,  Error  in  Receivino  when  may  be  Disreoarded.  — If  testi- 
mony only  tends  to  establish  what  in  its  absence  is  a  legal  presumption, 
it  may  be  irrelevant,  but  cannot  work  any  injury  when  no  evidence  is 
offered  tending  to  rebut  such  presumption.     Robinson  v.  Brewster,  205. 

&  Mere  Proof  of  Failure  to  Collect  Moneys  not  Proof  of  Their  Loss. 
Mere  proof  of  the  failure  to  collect  moneys  due  to  a  corporation  is  not 
proof  that  they  were  lost  to  it.  North  Hudson  Mut.  Building  etc  Ass'n 
r.  Childs,  57. 

C  Evidence  in  Rebuttal. — If  witnesses' for  defendant  testified  that  it  was 
impossible  for  plaintiff's  hand  to  have  been  drawn  under  a  certain  frame- 
work in  the  manner  testified  by  him,  it  is  proper  in  rebuttal  to  receive 
evidence  of  other  witnesses  to  the  effect  that  they  knew  it  was  possible 
and  that  they  had  seen  similar  occurrences  take  place.  Chicayo  etc. 
Brick  Co.  V.  Reinneiqer,  249. 

7.  Demurrer  to  Evidence.  —  When  the  trial  court  has  forced  the  plain- 

tiff to  a  nonsuit  by  an  instruction  in  the  nature  of  a  demurrer  to  the 
evidence,  he  is  entitled  to  the  most  favorable  view  of  his  case  that  tlie 
evidence  warrants,  and  to  every  reasonable  inference  therefrom.  Lat' 
son  y.  Metropolitan  etc.  R'y  Co.,  439. 

8.  Limtpation  of  Number  of  Witnesses  in  Discretion  of  Court,  when. 

A  reasonable  limitation  of  the  number  of  witnesses  upon  a  single  fact  ia 
within  the  discretion  of  the  trial  court,  and  an  objection  or  exception  to 
such  a  limitation  should  be  made,  when  the  court  first  rules  upon  the 
matter.     Meior  \'.  Morgan,  39. 

9.  Reading  Law  Reports  in  the  Presence  op  the  Jury.  — When  the  de- 

fendaut's  attorney,  in  discussing  the  legal  questions  involved  in  a  crim- 
inal case,  reads  to  the  court  certain  portions  of  the  opin.oiis  in  previous 
deoisiuus  of  tlie  supreme  court,  it  is  not  error  to  allow  the  proseoutiug 
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attorney  to  read  to  the  court,  in  the  presence  of  the  }arj,  the  reported 
facts  upon  which  those  decisions  were  based,  provided  the  jury  ure  in* 
■tmcted  not  to  consider  those  facts.     Askew  v.  State,  83. 

10.  FURTHKR  InSTRDCTIONS  TO  JoEY,  PkESBNOS  OF  COUNSKL  HOI  NbOESSART 

wusN  Given.  —  Although  it  is  the  better  practice  to  procure  the  attend* 
ance  of  counsel  for  both  parties  when  the  jury  return  into  court  for 
further  instructions,  there  is  no  rule  which  requires  the  court  in  a  civil 
ease  to  do  so,  and  its  failure  to  do  so  in  the  absence  of  anything  to  show 
that  the  party  complaining  was  prejudiced,  ia  not  error.  Meier  v.  Mot' 
gan,  39. 

11.  iNai'RucrrioNS  as  to  Grades  of  Offense.  —  Where,  nnder  the  evidence 
given,  the  defendant  must  either  be  guilty  of  a  certain  ofiFense  or  entitled 
to  an  acquittal,  the  jury  need  not  be  instructed  an  to  other  offenses,  to 
which  the  evidence  in  the  case  has  no  relation.     State  v.  Ma  Foo,  414. 

12.  ExGKPTiON  TO  Oral  Instbuotions,  when  should  be  TA.ii.v. — Al- 
though the  statute  requires  the  instructions  to  he  in  writing,  the  error 
of  giving  oral  instructions  will  be  deemed  to  have  been  waived  if  coun- 
sel sit  by  and  make  no  objection  at  the  time.  Boss  v.  Northern  Pae, 
R.  R.  Co.,  756. 

18.  Ambiguous  Finding  in  Special  Verdict  Disreoarded.  —  An  affirma 
tive  answer  in  a  special  verdict  to  an  alternative  qupstion,  where  such 
answer  is  ambiguous  and  hopelessly  uncertain,  will  be  disregarded* 
Ounther  v.  Ullrich,  32. 

14.  If  there  is  No  Evidence  itpon  an  Issue  before  a  jury,  and  the  weight 
of  evidence  is  so  decidedly  preponderating  in  favor  of  one  side  that  a  ver- 
dict contrary  to  it  would  be  set  aside,  it  is  the  duty  of  the  trial  juilge  to 
nonsuit  or  to  direct  a  verdict,  as  the  case  may  require.  Linkat^fv.  Lorn' 
bard,  743. 

16.  Judges  are  No  Longer  Required  to  Submit  a  Question  merely  be- 
cause some  evidence  has  been  introduced  by  a  party  havin<:r  the  burdea 
of  proof,  unless  the  evidence  be  of  such  a  character  that  it  would  war- 
rant the  jury  in  finding  a  verdict  in  favor  of  that  party.  Linkai^f  v, 
Lombard,  743. 

See  Appeal,  2,  3,  6,  7. 

TRU.ST  DEEDS. 
See  Insans  Persons,  3;  Moeiqages.  7;  Trusts,  9. 

TRUSTS. 

1.  Imperfect  Gifts.  — If  the  intention  to  give  absolutely  is  evidenced  by  a 

writing  which  does  not  take  effect  because  of  its  nondelivery,  the  court 
cannot  give  effect  to  the  intended  gift  by  construing  it  to  be  a  declara- 
tion of  trust  and  therefore  valid  without  delivery.  Wadd  v.  Hazelton, 
707. 

2.  Gifts.  — Neither  a  Gift  nor  a  Declaration  of  Trust  in  favor  of  the 

donee  is  established  by  proof  that  the  testator  expressed  an  intention  to 
give  her  an  amount  then  specified;  that  he  afterwards  directed  an  as- 
signment to  be  drawn  of  a  bond  and  mortgage  to  the  donee;  that  when 
the  draft  of  such  assignment  was  presented  to  him  he  did  not  then  exe- 
cute it,  but  retained  it  among  hia  papers;  that  afterwards,  while  in  hie 
last  illness,  he  gave  tiie  assign luent,  then  signed,  and  otlier  jiapers  *f> 
the  person  who  had  drafted  it  with   directions  to  deposit  it  and  them  in 
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the  bank,  and  that  they  were  bo  deposited  and  there  remained  antll  af« 
ter  the  testator's  death.      fV^add  v.  Hazellon,  707. 

IL  Trusts,  Constritotive.  —  If  land  is  purchased  in  the  name  of  one  person 
bat  the  consideration  is  paid  by  another,  each  laud,  though  conveyed  to 
the  former,  will  be  held  by  him  in  trust  for  the  latter.  liiley  v.  Marti- 
nelli,  209. 

L  A  Trust  Ex  Malkpicio  Arises  wheneveb  a  person  acquires  the  legal 
title  to  property  by  means  of  an  intentional  false  or  fraudulent  verbal 
promise  to  hold  the  same  for  a  certain  specific  purpose,  as,  for  example, 
to  convey  it  to  another  or  to  recouvey  it  to  the  grantor,  and  having  thus 
obtained  the  title,  retains  and  claims  the  property  as  his  own.  Larmon 
T.  Knight,  229. 

Ih  Trusts  not  within  the  Statute  of  Frauds.  —  If  a  husband  prevails 
upon  his  wife,  who  is  then  fatally  ill,  to  convey  certain  of  her  property 
to  him  by  promising  that  if  she  will  do  so  he  will  procure  a  loan  thereon, 
and  with  the  proceeds  will  redeem  the  property  from  a  previous  judicial 
sale  thereof,  and  will  then  hold  it  for  the  benefit  of  her  children,  the 
trust  thereby  created  is  not  an  express  trust  which  must  be  evidenced 
by  a  writing  to  be  enforceable.  A  court  will  regard  the  failure  or  re- 
fusal to  hold  the  property  for  and  to  convey  it  to  the  children  as  a  fraud, 
and  will  therefore  decree  that  it  is  held  in  trust  for  and  shall  be  con- 
veyed to  them.     Larmon  v.  Knight,  229. 

C  Rights  to  Become  Interested  in  Trust  Propertt.  —  When  one  person 
has  the  power  to  dispose  of  the  property  of  another  without  the  consent 
of  the  latter,  he  is  not  allowed  to  become  personally  interested  in  it 
himself,  without  regard  to  any  question  of  fairness  in  the  transaction, 
as  he  is  not  allowed  to  occupy  a  position  where  self-interest  will  tempt  a 
betrayal  of  duty.     Chicago  etc.  Cab  Co.  v.  Yerkes,  315. 

y.  Trustees  —  Purchase  bt  at  their  own  Sale.  —  A  trustee  is  disqualified 
to  act  by  the  intervention  of  a  personal  interest  in  the  performance  of 
his  duties  as  trustee,  and  he  cannot  obtain  title  to  property  when  he  has 
a  duty  to  perform  inconsistent  with  the  character  of  a  purchaser  on  his 
own  account.     Chicago  etc.  Cab  Co.  v.  Yei-lces,  315. 

tk  Parties  —  Right  of  Trustee  to  Sub.  —  When  a  note  is  made  payable  to 
a  party  as  trustee  he  may  sue  thereon  in  his  own  name  after  the  death 
of  the  beneficiary  and  when  no  administrator  \xaa  been  appointed.  Beck 
v.  Haas,  516. 

tl  Trust  Deeds  —  Rights  op  Trustor  to  Purchask  at  Trustee's  Sals. 
Where  premises,  subject  to  the  lien  of  a  deed  of  trust  executed  to  se- 
cure a  debt,  are  conveyed  to  one  who  assumes  the  payment  of  the  debt, 
and  are  afterwards  sold  in  pursuance  of  the  power  contained  in  the  deed 
of  trust,  the  trustor  is  fully  authorized  and  competent  to  bid  at  the  sale, 
and  may,  as  incident  to  this  riglit,  pay  the  customary  amount  of  earnest 
money  on  the  bid,  and  deduct  the  sum  out  of  the  amount  paid  by  the 
person  to  whom  he  transfers  the  rights  acquired  by  his  bid,  and  to 
whom  the  trustee's  deed  is  finally  made.     Bensieck  v.  Cook,  422. 

IOl  Where  a  Trustee  has  Converted  a  Trust  Fund  into  Monkt, 
AND  HAS  Mingled  it  with  his  other  moneys  so  that  it  cannot  be  separ- 
ated from  the  latter,  the  beneficial  owner  occupies  the  position  of  a 
general  creditor  of  the  estate,  and  cannot  follow  the  funds  into  th« 
hands  of  an  assignee  for  the  benefit  of  creditors.  WethereU  r.  O'Brient 
221. 
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II.  Tbust  Funds  —  Conversion  —  Right  of  Benefioiai,  Owner  to  Follow 
niTO  Hands  of  AssifiXEE.  — When  a  trustee  has  converted  trust  funda 
into  money,  and  mingled  it  with  his  other  money,  so  that  it  cannot  be 
separated  tlierefrom,  the  beneficial  owner  occupies  the  position  of  m 
general  creditor  of  the  estate,  and  cannot  follow  the  trost  fuads  into 
the  hands  of  an  assignee  for  the  benefit  of  creditors.  Mutual  Ace,  A$$'n 
T.  Jacobs,  302. 

13.  Trust  Funds  —  Conversion  —  Right  of  Beneficial  Owner  to  Rb- 
OOVEB.  —  When  a  trustee  changes  the  form  of  trust  property,  the  right 
©f  the  beneficial  owner  to  reach  it  and  compel  its  transfer  may  still  exist 
if  the  trust  property  can  be  identified  aa  a  distinct  fund,  and  is  not  so 
mingled  with  other  property  that  it  can  be  no  longer  separated.  If  it 
h&a  lost  its  identity,  the  beneficial  owner  must,  and  "under  other  circum- 
stances may,  resort  to  the  personal  liability  of  the  wrongdoing  trustee. 
Mutual  Ace.  Asa'n  v.  Jacobs,  302. 

15.  A  Voluntary  Completed  Trust  is  Valid  and  may  be  enforced  in 
equity  though  the  beneficiary  did  not  assent  to  nor  hare  notice  of  it. 
Connecticut  River  Sav.  Bank  v.  A  Wee,  946. 

14.  If  a  Father  Deposits  Money  in  a  Savings  Bank  vx  thb'Nahe  of 
BIS  Son,  designates  himself  as  trustee,  and  takes  a  deposit  book  in 
the  name  of  such  son  and  himself  as  trustee,  this  transaction  creates  • 
voluntary  trust  in  favor  of  the  son,  though  the  father  retains  possession 
of  the  book,  depositing  other  moneys  thereon  and  drawing  out  various 
sums  as  trustee.     Connecticut  River  Sav.  Bank  v.  Albee,  948. 

16.  Voluntary  Trusts  —  Evidkncr. — If  a  father  deposits  money  in  bank 
in  the  name  of  his  son  designating  himself  as  trustee,  his  subsequent  dec- 
larations are  not  admissible  for  the  purpose  of  showing  that  he  did  not 
intend  to  create  a  trust  in  favor  of  his  son.  Connecticut  Biver  Sav,  Bank 
T.  Albee,  946. 

See  Banks,  1;  Cokforatioks,  12; 

ULTRA  VIRES. 
See  Corporations,  9. 

UNDUE  INFLUENCE. 
See  Wills,  9. 

UNITED  STATEa 
See  Partition,  4. 

USAGE. 
See  Insurance,  3. 

USURY. 

L  ETFEor  cv  Contract  for.  — While  a  contract  calling  for  nsnrlons  Inter* 
est  is  'ot  void,  still  the  creditor  forfeits  the  whole  interest,  and  the 
legal  interest  is  collectible  from  the  debtor  and  goes  into  the  school  fund. 
Ferguson  v.  Soden,  612. 

2.  Right  to  Recover.  —  One  who  voluntarily  pays  unlawful  interest  upon 
an  usurious  contract  cannot  recover  it  by  suit.     Ferguson  v.  Soden,  612. 

8.  Defense  of  to  Mortgage  When  Lost.  — So  long  as  a  mortgage  pro- 
viding for  usurious  interest  |remains  executory,  the  mortgagor  may 
avail  himself  of  the  usury  as  a  defense;  but  when  the  mortgage  cou* 
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tnet  is  executed  by  foreclosure  or  otherwise,  and  when  others  have 
in  good  faith  acquired  an  interest  in  the  property,  the  defense  of 
usury  is  no  longer  available  to  the  mortgagor,  and  this  is  especially 
the  case  when  he  has  been  guilty  of  laches.  Ferguton  ▼.  Soden,  512. 
4>  Effect  on  Mortoaqe  —  Restkainino  Sale. — When  usury  does  not 
invalidate  a  mortgage,  a  sale  under  the  power  contained  therein  will 
not  be  enjoined  by  rea^^on  of  it,  unless  the  debtor  brings  into  court 
tbo  principal  and  legal  interest  due.  Ferguson  t.  Sodeiit  612. 
See  Interest,  2. 

VARIANCK 
See  Appeal,  4. 

VENDOR  AND  PURCHASER. 

1.  Vendee  of  Land  Ignorant  of  its  Location  mat  Rely  on  Representa- 
tions OF  Vendor.  —  Where  an  intending  purchaser  of  laud  is  ignorant 
of  its  true  location,  he  has  the  right  to  rely  upon  a  positive  statement 
made  by  the  vendor  in  that  respect,  and  hold  him  responsible  if  it  proves 
nntrue,  even  though  there  was  no  intentional  misrepresentation.  Ounther 
r.  Ullrich,  32. 

%  Misrepresentation  by  Vendor  of  Land  as  to  its  Location,  Liability 
VOR.  —  Where  the  agent  of  the  vendors  of  land  makes  a  false  statement 
M  to  its  location  and  thereby  induces  the  vendee  to  purchase  it,  both 
the  vendors  and  the  agent  will  be  liable  to  the  vendee  for  the  dififerenc* 
in  value  between  the  land  which  he  believed  he  was  getting  and  that 
which  he  was  actually  purchasing,  although  neither  the  agent  nor  tho 
rendors  by  any  artifice  prevented  or  dissuaded  him  from  making  inquiry 
in  reference  to  the  true  location  which  he  had  present  me&na  of  ascer* 
taining.     Ounther  v.  Ullrich,  32. 

8m  Bkokkrs;  Estoppel,  1;  Eyidence,  10;  Neootlabli  Ihstkokknti,  1| 

Sales. 

V^ERDICT. 
Bee  Appeal,  5;  Railroads,  25;  Tbiai^  13. 

VICE  PRINCIPAL. 
Mastsb  and  Servant,  17;  Railroads,  89. 

VILLAGES. 
See  Quo  Warranto,  2-& 

WAIVER. 
8m  Electioks,  1.^;  Estoppel,  1;  Insurance,  2-5,  7,  8;  JuRMDianoir,  4t 
Mechanic's  Lien,  13;  Parties,  2;  Partnership,  4;  Railroads^  17f 
Sales,  4;  Tblal,  12. 

WAREHOUSEMEN. 
L  Warehouse  Receipts  —  Warranty  Implied  by  as  to  Natuhb  of  Arti- 
cles.— If  a  warehouseman  issues  a  receipt  purporting  to  be  for  a  specified 
number  of  barrels  of  Portland  cement,  all  that  he  asserts  thereby  is  that 
he  has  received  merchandise  in  barrels  bearing  the  same  outward  appear- 
ance as  do  barrels  in  which  are  packed  merchandise  of  the  character 
described  in  the  receipt,  and  that  there  is  nothing  unusual  or  out  of  the 
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vedinary  way  of  baslnesa  in  the  marks,  appearance,  aigns,  labela,  or 
character  of  the  barrels  from  that  in  which  the  goods  of  the  character 
described  in  the  receipt  are  usually  transported,  and  that  they  have 
been  represented  to  him  and  that  he  believes  them  to  be  as  described. 
Dean  v.  Drigga,  721. 

B.  Warehouse  Receipts.  —  Repuksentations  of  a  Warehouse  Receipt  oe 
Bill  of  Ladino  which  Shodld  bk  Held  to  be  Warranties,  should 
be  confined  nsually  to  those  which  the  warehouseman  or  carrier  mayor* 
dinarily  be  assumed  to  have  knowledge  of  or  which  be  or  hia  agents 
ought  to  know.     Dean  t.  Driggs,  721. 

S.  LlABiLiTT  OF.  —  A  statute  prohibiting  a  warehouseman  from  issuing  re- 
ceipts for  any  goods  unless  actually  received  in  his  store  or  upon  hia 
premises,  does  not  transform  him  from  a  mere  depositary  to  an  insurer 
of  the  kind  and  quality  of  goods  deposited  with  him;  nor  does  it  maka 
him  answerable  for  packages  receipted  for  as  containing  a  certain  arti* 
•U  and  found  upon  examination  to  be  spurious.   Dean  y,  Drigga^  721. 

WARRANTY. 
See  Warehousemen,  2. 

WATERCOURSES. 

L  A  Watercodrsb  is  a  channel  or  canal  for  the  conveyance  of  water,  parti* 
cularly  in  draining  lands;  and  may  be  natural  or  artifical.  It  consists  of 
bed,  banks,  and  water,  though  the  water  need  not  flow  continuously. 
There  must  be  a  distinct  channel  with  well-defined  banks  cut  through 
the  turf  and  into  the  soil  by  the  flow  of  the  water,  presenting  on  a  casual 
glance  to  every  eye  the  unmistakable  evidence  of  the  frequent  action  of 
running  water,  and  not  a  mere  depression.     Ilawley  v.  Sheldon^  942. 

t.  Termination  of.  —  If  a  watercourse  runs  to  a  point  and  there  spread* 
over  the  adjacent  land  without  running  in  any  difiFerent  channel,  it 
ceases  to  be  a  watercourse,  and  one  who  by  dams  and  other  obstruc- 
tions prevents  it  from  running  over  his  land  is  not  guilty  of  obstructing 
a  watercourse.     Haioley  v.  Sheldon,  942. 

t.  Water  Rights  of  Prior  Appropriator. — A  Prior  Approprtatob  of 
the  water  of  a  stream  has  a  right  to  insist  as  against  the  junior  appro- 
priator that  all  the  water  remain  in  the  stream  in  order  to  carry  the 
flow  down  to  his  point  of  diversion,  although  a  large  portion  of  it  ia  lost 
by  evaporation  and  percolation,  only  so  long  as  any  useful  quantity 
thereof  would  reach  hia  point  of  diversion  if  allowed  to  remain.  Ba^ 
mond  V.   Wimseile,  604. 

4k  Water  Rights  as  between  Senior  and  Junior  Appropriators.  —  A 
prior  appropriator  of  the  waters  of  a  stream  may  insist  as  against  the 
junior  appropriator  that  all  the  water  be  allowed  to  remain  in  the  stream 
only  so  long  as  some  useful  quantity  thereof  will  reach  such  prior  ap- 
propriator's  point  of  diversion,  and  when  it  is  shown  that  the  water 
diverted  by  the  junior  appropriator  for  a  useful  purpose  would,  if  not 
■o  diverted,  sink  and  disappear  before  reaching  the  prior  appropriator'* 
point  of  diversion,  the  latter  is  not  entitled  to  an  injunction  to  compel 
the  former  to  allow  all  the  water  to  remain  in  the  stream.  Raymond  y, 
WimselU,  604. 

5.  Water  Rights  —  Prior  Approprtation  —  Diversioic  —  Injunction. 
An  upper  owner  and  prior  appropriator  of  the  water  of  a  stream  for 
irrigation  purposes  is  not  entitled  to  enjoin  a  lower  owner  from  divert- 
AM.  ST.  Rbp.,  Vol.  XXXIIL  —66 
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Ing  ft  portion  of  It  daring  the  irrigating  season,  on  the  ground  that  If 
■nob  water  was  not  diverted  it  might,  in  the  event  of  an  nnusaal  flow 
in  the  stream,  reach  the  land  of  such  lower  owner,  when  it  appears  that 
In  the  natural  and  nsnal  flow  of  such  stream  no  water  reaches  his  land, 
for  the  reason  that  it  sinks  and  the  cliannel  of  the  stream  becomes  en« 
tirely  dry  between  the  lands  of  such  owners  during  the  irrigating 
season.     Raymond  r.  Wimsette^  604. 

ti  Watkb  Rights —  DivBRaiOM  —  Injunctiow.  —  An  upper  proprietor  and 
junior  appropriator  will  not  be  enjoined  from  diverting  a  certain  amount 
of  the  waters  of  a  creek  for  irrigation  purposes,  when  it  appears  that 
■nch  creek  is  not  a  running  stream  during  the  irrigating  season,  and 
that  during  such  season  none  of  the  waters  flowing  in  such  creek  at  his 
point  of  diversion  can  in  the  course  of  its  natural  flow  reach  plaintiff's 
ranch  fifteen  miles  below,  because  the  waters  of  such  creek  during  tha 
Irrigating  season  of  each  year  sink  into  the  ground  at  a  point  three  miles 
below  the  defendant's  ranch,  and  from  there  to  a  point  one  mile  below 
plaintiff's  ranch  the  channel  of  the  creek  is  entirely  dry  in  places.  Ray 
mond  V.  Wirmette,  604. 

WILLS. 

L  A  Will  Should  Posaitss  Four  Rbquisites.— It  should  be:  1.  In  writing 
signed  by  the  testator  or  attested  with  his  mark;  2.  Attested  by  two 
credible  witnesses  who  sign  it  as  such  in  the  presence  of  the  testator  and 
by  his  request;  3.  Proved  by  the  oath  of  such  witnesses  or  of  one  of 
them  to  have  been  subscribed  by  the  testator  and  by  them;  and,  4.  Tha 
testator  should  be  of  sound  mind  when  he  executed  the  will.  Robinson 
V.  Brewster,  265. 

5.  What    is.  —  A  writing  duly  signed  by  the  person  executing  It  and 

attested  by  witnesses  which  declares  that  he,  in  consideration  of  one 
dollar,  as  well  as  his  affection,  assigns  and  sets  over  to  his  daughter  all  his 
property,  real  and  personal,  to  have  the  same  after  his  death,  is  a  wilL 
Robinson  v.  Brewster,  265. 

Z.  That  a  Testatob  Imtenukd  an  Instrument  Executed  bt  Him  to  bb 
His  Will  is  sufficiently  manifested  by  his  telling  a  third  person  that 
be  was  making  his  will  and  requesting  such  third  person  to  witness  it 
and  signing  it  a  few  moments  afterwards.      Robinson  v.  Brewster,  265. 

4.  SiQNATURB  BT  Mark.  —  A  statute  authorizing  the  execution  of  a  will  by 
a  mark  can  only  mean  such  a  mark  as  is  made  with  intent  to  executa 
the  will  thereby.     Plate's  Estate,  805. 

6.  Thb  Mark  or  a  Testator  to  his  will  is  just  as  effective  as  when  ha 

signs  his  name.     Rohinson  v.  Brewster,  265. 

0.  SiGNiNO  OF  —  SuFFiciKNOT  —  Intent  MusT  ExisT. — The  tcstator's^sig. 
nature  to  his  will  by  initials  only  may  be  a  valid  execution  thereof, 
provided  an  intent  to  execute  is  apparent;  but  in  the  absence  of  any 
sudden  incapacity  to  complete  the  signature  by  reason  of  the  extrem- 
ity of  last  sickness,  it  is  an  indispensable  element  to  the  validity 
of  the  signature  actually  made  that  it  shall  be  full  and  complete  accord* 
ing  to  the  intent  and  understanding  of  tha  testator.    Plate's  Estate,  805. 

7>  Signing  or  —  SurFiciBNor.  —  When  it  is  shown  that  a  testator  started 
to  write  his  name  aa  his  signature  to  his  will,  but  after  making  a 
stroke  with  a  pen,  stopped  and  said:  "I  can't  sign  it  now,"  and  such 
stroke  bears  no  resemblance  to  the  form  of  a  mark  ordinarily  used  for 
a  signature,  while  two  witnesses  profess  to  recognize  it  as  the  first  part 
of  the  initial  of  his  first  name,  an  intention  on  the  part  of  the  testator 
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to  execute  the  will  either  by  attaching  a  mark  or  his  aignatare  is  a£5rm'- 
atively  disproved.     Plate'a  Estate,  805. 

8.  A  Testatob  is  Presumkd  to  Havb  Knowk  thi  Contents  of  a  will 
when  his  executioa  of  it  is  proved  in  auoh  manner  as  the  statuta 
requires.     liohinaon  v,  Bretoaler,  265. 

f.  Evidence  tending  to  prove  that  the  testator  nndertook  to  devise  prop- 
erty which  did  not  belong  to  him,  is  admissible  as  bearing  upon  tha 
issues  of  testamentary  capacity  and  of  undue  influence.  Re  Buckman'a 
Will,  931. 

10.  Parol  Declarations  ov  a  Testator  made  before  or  after  the  ezo> 
cutioa  of  a  will  cannot  be  admitted  in  evidence  for  the  purpose  of  in- 
validating it,  but  may  be  received  for  the  purpose  of  showing  his  knowl- 
edge of  its  contents  when  it  is  claimed  that  he  was  imposed  upon  by  not 
being  informed  thereof.     Robinson  v.  Brewster,  265. 

11.  Witnesses  to  a  Will  Need  Not  Subscribe  Any  Formal  Clausb 
or  AxiasTATlON.     Robinson  v.  Brewster,  265. 

See  Witnesses,  6. 

WITNESSES. 

1.  Expert  Who  Is.  — To  render  the  opinion  of  a  witness  admissible  as  ex- 

pert evidence,  he  must  appear  to  have  special  knowledge  of  the  subject 
under  inquiry.     Laing  v.  United  New  Jersey  R.  R.  etc.  Co.,  6S2. 

2.  Expert  Evidence — Value  of  Title  and  Damages  to  Land.  —  An  ordi- 

nary real  eslate  agent  is  not  competent  to  give  his  opinion  as  an  ex- 
pert as  to  the  value  of  the  private  title  in  a  strip  of  land  forming  part 
of  tiie  public  highway,  nor  as  to  the  amount  of  damage  done  to  an 
abutting  owner  by  appropriating  such  strip  of  land  to  railroad  purfioses 
in  the  absence  of  any  sliowing  tiiat  he  has  special  knowledge  on  these 
particular  8ul)ject3.     Laiii'j  v.  United  New  Jersey  R.  R.  etc.  Co.,  682. 

8.  Expert  Evidence — Damages  from  Consiruction  of  Railroad. — In 
an  action  to  recover  for  damages  to  property  arising  from  the  loca> 
tion  and  construction  of  a  railroad,  a  witness  who  has  knowledge 
of  the  property,  is  competent  to  testify  as  to  whether  or  not  its  value 
has  been  increased  or  diminished  by  the  construction  of  the  road,  and 
if  diminished  thereby,  he  is  competent  to  testify  as  to  the  amount. 
Beck  v.  Pennf^ylvania  etc.  R.  R.  Co.,  822. 

4.  Competency — Death  of  Coniractinq  Agent. — The  rule  that  the 
death  of  the  contracting  agent  of  a  surviving  party  to  a  contract  in 
suit  excludes  the  evidence  of  the  other  contracting  party  does  not  ex- 
tend further  than  to  transactions  had  by  such  party  with  the  deceased 
agent  of  the  otlier  party  acting  in  behalf  of  his  principal.  First  Nat. 
Bank  V.  Payne,  520. 

6.  Competency  —  Death  of  Contractinq  Party. — In  an  action  by  a 
bank  seeking  to  charge  certain  indorsers  as  makers  of  a  note  executed 
by  a  maker  since  deceased  and  payable  to  his  own  order,  the  cashier  of 
the  bank  who  acted  as  its  contracting  agent  in  the  matter  being  also 
dead,  the  bookkeeper  of  the  bank  is  competent  to  testify  that  the  note 
had  not  been  indorsed  by  such  maker  at  the  time  it  was  indorsed  by 
the  parties  sought  to  be  charged  as  makers,  and  they  are  competent  to 
testify  in  rebuttal  that  it  had  been  so  indorsed.  First  Nat,  Bank  v, 
Payne,  520. 
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6.  Th>  Contestant  ov  a  Will  Who  is  also  a  Lkoatxb  Thibxchdbb  ia 

competent  M  a  witness  in  proceedings  respecting  its  admission  to  pro* 
bate.     Be  BuckmatCt  Will,  931. 

7.  A  Husband,  After  thb  Death  or  His  Wife,  is  a  Coxfbtbnt  Wrw 

NESS  with  respect  to  matters  of  a  noncoufideutial  nature,  not  affecting 
her  character.     Re  Buckmari't  Will,  931. 

8.  Husband  and  Wife.  —  A  Husband,  after  tub  Deatb  of  His  Wifk 

ia  a  competent  witness  to  prove  an  agreement  made  between  him  and 
her  in  the  presence  of  a  third  person,  relative  to  their  respective  inter* 
eats  in  real  property.  Such  an  agreement  is  a  business  transaction,  and 
not  a  confidential  communication.  Be  BuchnatCe  Will,  931. 
t.  Pbivileqb  of  Witnesses.  — A  Nonresident  in  Attendanob  nr  Covsff 
AS  Witness  in  a  suit  to  which  be  is  not  a  party  is  exempt  from  the  ser* 
rica  of  proceas  in  another  suit.  Capwell  v.  Sipe,  890. 
Bea  Pabtibs,  3;  Pleadino,  4;  Trial,  6-8. 

WORDS  AND  PHRASES. 
Sea  Definition^ 
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